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The  Acts  of  Assembly  of  Pennsylvania  constitute  a  mass  of  legislation, 
which  has  been  gradually  accumulating  for  a  period  of  nearly  one  hun- 
dred and  fifty  years.  The  government  lias  undergone  one  signal  revolu- 
tion within  that  time,  and  various  changes  have  taken  place,  as  well  in  its 
organization,  as  in  the  habits,  opinions  and  condition  of  the  community. 
About  seven  thousand  five  hundred  acts  have  been  passed  by  the  Legisla- 
ture, since  the  commencement  of  the  eighteenth  century:  many  of  them 
crude  and  imperfect,  some  of  them  contradictory  and  inconsistent  with 
each  other,  and  all  of  them  enacted  without  reference  to  any  general  sys- 
tem. No  revision  of  the  statute  laws  of  this  Commonwealth  has  been 
made  since  the  year  seventeen  hundred.  Pennsylvania  is,  in  this  res- 
pect, behind  most  of  the  other  states  of  the  Union.  The  statute  books 
have  been  revised  in  many  of  them,  since  the  revolution,  and  in  some  se- 
veral times.  The  benefits  derived  from  this  course  were  felt  and  acknow- 
ledged, wherever  it  was  pursued,  and  this  consideration,  taken  in  con- 
nection with  the  difficulties  experienced  in  referring  to  and  ascertain- 
ing what  portions  of  our  Acts  of  Assembly  are  public  or  private,  general 
or  local,  permanent  or  temporary,  repealed,  altered,  or  in  force,  induced 
the  Legislature  to  attempt  to  remedy  the  evil,  by  following  the  example 
of  our  neighbouring  states,  who  have  already  revised,  and  codified  their 
statute  laws. 

On  the  twenty-third  day  of  March,  eighteen  hundred  and  thirty,  cer- 
tain resolutions  were  passed  "  authorizing  and  requiring  the  Governor  to 
appoint  three  Commissioners,  learned  in  the  Laws,  to  revise,  collate  and 
digest,  all  such  public  acts  and  statutes  of  the  civil  code  of  this  state,  and 
all  such  British  statutes  in  force  in  this  state  as  are  general  and  perma- 
nent in  their  nature,"  "  to  carefully  collect  and  reduce  into  one  act,  the 
different  acts,  and  parts  of  acts,  which  from  similarity  of  subject  ought 
to  be  so  arranged  and  consolidated,"  and  also  "  to  report  whether  it  would 
be  expedient  to  introduce  any,  and  if  any,  what  changes  in  the  forms  and 
modes  of  proceeding  in  the  administration  of  the  Laws,  so  as  to  render  the 
statute  laws  of  Pennsylvania  more  simple,  plain  and  perfect."  In  pursu- 
ance of  these  resolutions,  three  gentlemen  of  high  standing  at  the  bar  were 
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appointed  Commissioners,  who  reported  from  time  to  time  various  bills 
to  the  Legislature,  several  of  the  most  important  of  which  have  been  en- 
acted into  laws.  Among  the  number,  is  the  "  Act  relating  to  Registers  and 
Registers'  Courts,"  which  comprises  all  the  provisions  of  the  different  acts 
of  assembly  relating  to  the  qualification,  liability,  duty,  jurisdiction,  power, 
process  and  practice  of  Registers  and  Registers'  Courts,  together  with 
such  new  provisions  as  it  was  thought  expedient  to  recommend.  And  also 
the  "  Act  relating  to  Orphans'  Courts,"  a  branch  of  the  law  concerning 
which  the  late  Judge  Duncan,  in  the  case  of  M'Pherson  v.  Cunliffe,  11 
Sergeant  and  Rawle  432,  said,  "  nothing  so  much  requires  legislative 
attention,  as  the  proceedings  of  the  Orphans'  Courts,  for  as  sure  as  we 
descend  into  the  grave,  so  sure  into  this  Court  we  must  come  ;  and  the  man 
would  be  a  real  public  benefactor,  who  could  devise  set  forms,  and  furnish 
directions  in  conducting  the  vast  business  in  these  Courts,  where  we  every 
day  find  so  deplorable  a  system  of  confusion."  The  defects  thus  emphati- 
cally noticed  by  Judge  Duncan,  are  in  a  great  measure  supplied  by  the 
ample  provisions  of  the  present  act  of  assembly.  In  addition  to  these,  the 
following  bills  have  been  passed,  the  "  Act  relating  to  Last  Wills  and  Testa- 
ments," the  "  Act  relating  to  the  Descent  and  Distribution  of  the  Estates 
of  Intestates,"  and  the  "Act  relating  to  Executors  and  Administrators," 
which,  together  with  the  two  above  mentioned,  contain  nearly  all  the  pro- 
visions of  the  acts  of  assembly  and  British  statutes  in  force,  providing 
for  the  disposition  and  settlement  of  the  estates  of  deceased  persons  in 
this  Commonwealth. 

The  act  entitled  "An  act  relating  to  the  Organization  of  the  Courts  of 
Justice,"  the  Act  entitled  "  An  act  relating  to  Inns,  Taverns  and  Retailers 
of  Vinous  and  Spirituous  Liquors,"  the  "  Act  relating  to  County  Rates  and 
Levies  and  Township  Rates  and  Levies,"  the  Act  relating  to  Counties  and 
Townships  and  County  and  Township  Officers,"  the  "Act  to  fix  the  Stan- 
dard and  Denominations  of  Measures  and  Weights  in  the  Commonwealth 
of  Pennsylvania,"  and  the  "  Act  relating  to  Inspections,"  have  all  been 
adopted  ;  and  being  framed  on  a  comprehensive  and  compendious  scale, 
the  several  provisions  of  each  respective  act,  except  such  as  are  new,  being 
extracted  from  numerous  acts  of  assembly,  scattered  over  the  different 
volumes  of  our  code,  they  constitute  as  a  whole,  a  vast  reduction  of  the 
bulk  and  improvement  of  the  disposition  of  every  branch  of  the  statute 
laws,  to  which  they  relate.  Besides  the  acts  already  enumerated,  many 
others  have  been  passed,  upon  a  variety  of  different  subjects,  which,  to- 
gether with  those  just  referred  to,  either  repeal,  supersede  or  re-enact  un- 
der an  improved  arrangement,  and  in  a  more  concise  form,  a  large  portion 
of  the  acts  contained  in  Purdon's  valuable  Digest,  and  thus  render  the 
legislation  of  the  last  five  years  peculiarly  interesting  and  important. 

To  disentangle  the  revised  code  so  far  as  completed,  and  the  other  gene- 
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rui  public  laws,  from  the  multiplicity  of  private,  local  anil  temporary  rub- 
bish, under  which  they  are  buried  in  the  Pamphlet  Laws  ;  and  to  present 
them  to  the  public,  in  a  digested  shape,  perspicuously  and  scientifically 
arranged,  in  order  to  facilitate  the  means  of  reference  to  those  who  may 
desire  to  consult  them,  becomes  an  object  of  common  concern,  alike  to 
the  Legislator,  the  Judge,  the  Lawyer,  the  Magistrate  and  the  Private 
Citizen.  The  compilers  of  the  present  Digest  by  adopting  a  plan  simi- 
lar to  that  of  Mr  Purdon,  but  somewhat  more  extensive  in  references  to 
judicial  decisions  and  in  explanations,  hope  that  they  have  attained  this 
object. 

It  may  be  proper  to  remark,  that  in  the  notes  on  "  Canals  and  Inland 
Navigation,"  a  brief,  but  accurate  historical  view,  of  the  various  Canals 
and  Rail  Roads  in  this  Commonwealth,  is  designed  to  be  exhibited,  and 
also  an  abstract  of  the  principal  rules  and  regulations  prescribed  for  their 
use,  by  the  board  of  Canal  Commissioners,  under  the  authority  of  the 
Legislature,  an  attempt,  as  we  are  well  aware,  of  equal  difficulty  and  nov- 
elty. The  stupendous  system  of  "  Internal  Improvements,"  in  the  exe- 
cution of  which  Pennsylvania  is  so  deeply  embarked,  has  been  expanded 
to  embrace  directly  or  indirectly,  almost  every  county  in  the  Common- 
wealth, and  in  its  operation,  to  affect  the  commercial  interests  and  rela- 
tions of  the  whole  community;  whatever,  therefore,  relates  to  the  protec- 
tion and  enjoyment  of  its  advantages,  is  not  merely  a  subject  of  general 
curiosity,  but  of  substantial  utility,  entitled,  in  a  work  like  the  following 
Digest,  to  a  particular  consideration. 

Harrisburg;,  March  1836. 
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The  last  Legislature  devoted  almost  its  entire  adjourned  session,  to  the 
consideration  of  the  several  hills  reported  by  the  Commissioners  appointed, 
under  the  resolution  of  the  23d  of  March  1830,  to  revise  the  Civil  Code. 
The  result  was  the  enactment  of  thirteen  of  those  bills  into  Laws.  These, 
in  connection  with  the  bills  previously  adopted,  comprise  the  greater  por- 
tion of  the  most  interesting  and  important  part  of  the  Revised  Code. 
The  general  desire  manifested  by  the  public,  to  be  furnished,  at  an  early 
period,  with  these  Laws,  accurately  printed,  carefully  analysed  and  perspi- 
cuously arranged,  to  facilitate  references  to  their  provisions,  has  principally 
induced  the  publication  of  the  present  volume. 

In  preparing  the  work  for  the  press,  the  Compilers  have  availed  them- 
selves of  the  opportunity  afforded  by  the  politeness  of  the  Department  of 
State,  to  compare  the  acts  as  published  in  the  Pamphlet  Laws,  with  the 
Original  Laws  on  file  in  the  office,  on  all  occasions  when  inaccuracies, 
omissions  or  defects  appeared  to  exist  in  them,  and  by  pursuing  this 
course,  they  have  been  able  to  rectify  some  mistakes,  and  to  ascertain  that 
others  are  irremediable,  in  any  other  mode  than  by  legislative  amendment. 

As  the  Revised  Code  consists,  in  a  great  measure,  of  the  various  pro- 
visions of  crude,  bulky  and  detached  laws  systematically  consolidated  into 
appropriate  bills ;  and  as  no  general  or  specific  acts  have  been  passed,  to 
repeal  the  numerous  acts  so  consolidated,  it  seemed  to  be  not  only  useful, 
but,  indeed,  almost  indispensable  to  insert  in  this  volume  the  "Explanatory 
Remarks"  of  the  Commissioners  accompanying  the  several  bills  already 
passed  into  Laws.  These  remarks  particularly  designate  the  originals, 
from  which  every  section  has  been  derived,  and  will  materially  aid  in  de- 
termining what  provisions  of  the  former  laws  are  repealed  or  superseded, 
and  what  still  are  in  force,  as  well  as  in  settling  the  construction  of  the 
new  Laws. 

A  copious  and  carefully  prepared  Index  to  the  contents  of  Purdon's 
Digest  of  1830,  and  to  both  volumes  of  Parke  &  Johnson's  Digest,  is  also 
contained  in  this  book,  which  embraces  as  connected  and  comprehensive 
a  reference  to  the  Statute  Laws  of  this  Commonwealth,  as  if  they  were 
all  published  in  one  entire  work. 

Ilarrisbura;,  January  1837. 
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BEING 


A  Digest  of  the  Laws  of  Pennsylvania  enacted  between  the 
lih  April  1830,  and  the  15th  April  1835. 


THE 

CONSTITUTION 

OF    THK 

COMMON  WEALTEB  OF   PENNSYLVANIA. 


WE,  the  people  of  the  Commonwealth  of  Pennsylvania,  or- 
dain and  establish  this  Constitution  for  its  Government :  [Ste 
1  Wheat.  3 14.     4  Wheat.  403.] 

ARTICLE  I. 
OF  THE  LEGISLATURE. 

Section  I.  The  legislative  power  of  this  commonwealth  shall  of  the  legisla-* 
be  vested  in  a  General  Assembly,  which  shall  consist  of  a  Sen-tive  power. 
ate  and  House  of  Representatives. 

Sect.  II.  The  Representatives  shall  be  chosen,  annually,  by  Of  the  elec- 
the  citizens  of  the  city  of  Philadelphia,  and  of  each  county  re-  tion  of  repre- 
spectively,  on  the  second  Tuesday  of  October.  sentatives. 

Sect.  III.  No  person  shall  be  a  Representative,  who  shall  of  the  quali- 
not  have  attained  the  age  of  twenty-one  years,  and  have  beenficationsofre* 
a  citizen  and  inhabitant  of  the  state  three  years  next  preceding  piesentatives. 
his  election,  and  the  last  year  thereof  an  inhabitant  of  the  city 
or  county  in  which  he  shall  be  chosen  ;  unless  he  shall  have 
been  absent  on  the  public  business  of  the  United  States*  or  of 
this  state.     No  person,  residing  within  any  city,  town  or  bo* 
rough,  which  shall  be  entitled  tb  a  separate  representation,  shall 
be  elected  a  member  for  any  county;  nor  shall  any  person,  re-  * 

siding  without  the  limits  of  any  such  city,  town  or  borough,  be 
elected  a  member  therefor. 

Sect.  IV.  Within  three  years  after  the  first  meeting  of  the  of  the  census. 
General  Assembly,  and  within  every  subsequent  term  of  seven 
years,  an  enumeration  of  the  taxable  inhabitants  shall  be  made, 
in  such  manner  as  shall  be  directed  by  law.     The  number  of 
Representatives  shall,  at  the  several  periods  of  making  such 
enumeration,  be  fixed  by  the  legislature,  and  apportioned  among 
the  city  of  Philadelphia  and  the  several  counties,  according  to 
the  number  of  taxable  inhabitants  in  each;  and  shall  never  be 
less  than  sixty,  nor  greater  than  one  hundred.     Each  county  Of  the   ratio 
shall  have,  at  least  one  Representative ;  but  no  county,  hereafter ot  rel)IcsenU 
1  2  tlon* 
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erected,  shall  be  entitled  to  a  separate  representation,  until  a 
sufficient  number  of  taxable  inhabitants  shall  be  contained  with- 
in it,  to  entitle  them  to  one  Representative,  agreeably  to  the 
ratio  which  shall  then  be  established. 
Of  the   elec-      Sect.  V.  The  Senators  shall  be  chosen,  for  four  years,  by 
tion  of  Sena-  the  citizens  of  Philadelphia,  and  of  the  several  counties,  at  the 
torb-  same  time,  in  the  same  manner,  and  at  the  same  places,  where 

they  shall  vote  for  Representatives. 
Of  the   ratio      Sect.  VI.  The  number  of  Senators  shall,  at  the  several  pe- 
of  representa-  nods  of  making  the  enumeration  before  mentioned,  be  fixed  by 
tion     in    the  tne  legislature,  and  apportioned  among  the  districts,  formed  as 
herein  after  directed,  according  to  the  number  of  taxable  inhabi- 
tants  in  each ;   and  shall  never  be  less  than  one  fourth,  nor 
greater  than  one-third,  of  the  number  of  Representatives. 
Of  districts  for      Sect.  VII.  The  Senators  shall  be  chosen  in  districts,  to  be 
electing  Sen-  formed  by  the  legislature,  each  district  containg  such  a  number 
ators.  of  taxable  inhabitants,  as  shall  be  entitled  to  elect  not  more  than 

four  Senators  :   When  a  district  shall  be  composed  of  two  or 
more  counties,  they  shall  be  adjoining.     Neither  the   ohy  cf 
Philadelphia  nor  any  county  shall  be  divided,  in  forming  a  dis- 
trict. 
Of  the  qualifi-      Sect.  VIII.  No   person  shall  be  a  Senator,  who  shall  not 
cation  of  Sen-  nave  attained  the  age  of  twenty -five  years,  and  have  been  a  citi- 
zen and  inhabitant  of  the  state  four  years  next  before  his  elec- 
tion, and  the  last  year  thereof  an  inhabitant  of  the  district  for 
which  he  shall  be  chosen,  unless  he  shnll  have  been  absent  on 
the  public  business  of  the  United  States,  or  of  this  state. 
Of  classing         Sect.  IX.  Immediately  after  the  Senators  shall  be  assem- 
the  Senators,  bled,  in  consequence  of  the  first  election,  subsequent  to  the  first 
enumeration,  they  shall  be  divided,  by  lot,  as  equally  as   may 
be,  into  four  classes.     The  seats  of  the  Senators  of  the  first 
class  shall  be  vacated  at  the  expiration  of  the  first  year,  of  the 
second  class  at  the  expiration  of  the  second  year,  and  of  the 
third  class  at  the  expiration  of  the  third  year,  and  of  the  fourth 
class  at  the  expiration  of  the  fourth  year  ;  so  that  one-fourth  may 
be  chosen  every  year. 
Meetingofthe      Sect.  X.    The  General  Assembly  shall  meet  on   the  first 
General    As-  Tuesday  of  December  in  every  year,  unless  sooner  convened 
sembly.  by  the  (Jovetbor. 

Of  the  officers      Sect.  XI.  Each  Mouse  shall  choose  its  Speaker  and  other 
of  each  house,  officers;  and  the  Senate  shall  also  choose  a  Speaker  pro  tan- 

pore,  when  the  Speaker  shall  exercise  the  office  of  Governor. 
Of  the  powers  Sect.  XII.  Each  House  shall  judge  of  the  qualifications  of 
of  each  house,  its  members.  Contested  elections  shall  be  determined  by  a  com- 
mittee, to  be  selected,  formed,  and  regulated  in  such  manner  as 
shall  be  directed  by  law.  A  majority  of  each  House  shall  con- 
stitute a  quorum  to  do  business;  but  a  smaller  number  may  ad- 
journ from  day  to  day,  and  may  be  authorized,  by  law,  to  com- 
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pel  the  attendance  of  absent  members,  in  such  manner,  and 
under  such  penalties,  as  may  be  provided. 

Sect.  XIII.  Each  House  may  determine  the  rules  of  its  pro-  Of  censure 
ceedings,  punish  its  members  for  disorderly  behaviour,  and, and  expu'sion 
with  the  concurrence  of  two-thirds,  expel  a  member,  but  not  a 
second  time  for  the  same  cause;  and  shall  have  all  other  pow- 
ers necessary  for  a  branch  of  the  legislature  of  a  free  state. 

Sect.  XIV.  Each  House  shall  keep  a  journal  of  its  proceed-  Of  Journals, 
ings,  and  publish  them  weekly,  except  such  parts  as  may  require 
secrecy  :  And  the  yeas  and  nays  of  the  members  on  any  ques-  Of  yeas  and 
tion  shall,  at  the  desire  of  any  two  of  them,  be  entered  on  the  nays- 
journals. 

Sect.  XV.  The  doors  of  each  House,  and  of  committees  of  The  doors  to 
the  whole,  shall  be  open,  unless  when  the  business  shall  be  such  be  °Pen- 
as  ought  to  be  kept  secret. 

Sect.  XVI.  Neither  House  shall,  without  the  consent  of  th*3  Of  adjourn- 
other,  adjourn  for  more  than  three  days,  nor  to  any  other  place  ments. 
than  that  in  which  the  two  Houses  shall  be  sitting. 

Sect.  XVII.  The  Senators  and  Representatives  shall  receive  Of  the  com- 
a  compensation  for  their  services,  to  be  ascertained  by  law,  and  Pensation  and 
paid  out  of  the  treasury  of  the  Commonwealth.     They  shall,  PnviIeges  of 

•  members 

in  all  cases,  except  treason,  felony,  and  breach  or  surety  of  the 
peace,  be  privileged  from  arrest  during  their  attendance  at  the 
session  of  the  respective  Houses,  and  in  going  to  and  returning 
from  the  same.  And  for  any  speech  or  debate  in  either  House 
they  shall  not  be  questioned  in  any  other  place. 

Sect.  XVIII.  No  Senator  or  Representative  shall,   during  Of  the  disqua- 
the  time  for  which  he  shall  have  been  elected,  be  appointed  to  1'fications  of 
any  civil  office  under  this  Commonwealth,  which    shall    have  members, 
been  created,  or  the  emoluments  of  which  shall  have  been  in- 
creased, during   such  time.;  and  no  member  of  Congress,  or 
other  person  holding  any  office  (except  of  attorney  at  law,  and 
in  the  militia)  under  the  United  States  or  this   commonwealth, 
shall  be  a  member  of  either  House  during  his  continuance  in 
Congress,  or  in  office. 

Sect.  XIX.  When  vacancies  happen  in   either  House,  the  0f  vacancies. 
Speaker  shall  issue  writs  of  election  to  fill  such  vacancies. 

Sect.  XX.  All  bills  for  raising  revenue  shall  originate  in  the  Of  revenue 
House  of  Representatives  ;  .but  the  Senate  may  propose  amend. tilIs- 
ments,  as  in  other  bills. 

Sect.   XXI.  No  money  shall  be  drawn  from  the   treasury,  Of  the 
but  inconsequence  of  appropriations  made  by  law.  treasury. 

Sect.  XXII.  Every  bill  which  shall  have  passed  both  Houses 
shall  bepresented  to  the  Governor  :  If  he  approve,  he  shall  sign  ,  'a    !"e" 

it;  but  if  he  shall  not  approve,  he   shall   return  it  with  his  ob-Governo^w;tn 
jections  to  the  House  in  which  it  shall  have  originated,  who  objections, 
shall  enter  the  objections  at  large  upon  their  journals;  and  pro- 
ceed to  reconsider  it:  If,  after  such  reconsideration,  two  thirds 
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of  that  House  shall  agree  to  pass  the  bill,  it  shall  be  sent,  with 
the  objections  to  the  other  House,  by  which  likewise  it  shall  be 
reconsidered  ;  and  if  approved  by  two  thirds  of  that  House,  it 
shall  be  a  law.    But  in  such  cases,  the  votes  of  both  Houses  shall 
be  determined  by  yeas  and  nays,  and  the  names  of  the  persons 
voting  for  or  against  the  bill  shall  be  entered  on  the  journals  of 
Of  bills    not  each  House  respectively.     If  any  bill  shall  not  be  returned    by 
returned.         t|,e  Governor  within  ten  days  (Sundays  excepted)  after  it  shall 
have  been  presented  to  him,  it  shall  be  a  law,  in  like  manner  as 
if  he  had  signed  it,  unless  the  General  Assembly,  by  their   ad- 
journment, prevent  its  return  ;  in  which  case  it  shall  be  a  law, 
unless  sent  back  within  three  days  after  their  next  meeting. 
On  orders,  re-      Sect.  XXIII.  Every  order,  resolution  or  vote,  to  which  the 
solutions  and  concurrence  of  both  Houses  may  be  necessary,  (except   on  a 
votes.  question  of  adjournment,)  shall  be  presented   to  the  Governor, 

and  before  it  shall  take  effect  be  approved  by  him,  or  being  dis- 
approved, shall  be  repassed  by  two  thirds  of  both  Houses,  ac- 
cording to  the  rules  and  limitation  prescribed  in  case  of  a  bill. 

ARTICLE  II. 
OF  THE  GOVERNOR. 
Oftheexecu-      Section  I.     The  Supreme  Executive  power  of  this  Com- 
tive  power,     monweallh  shall  be  vested  in  a  Governor. 
Of  the   elec-      Sect.  II.     The   Governor   shall   be  chosen  on  the  second 
tionofthe  Go- Tuesday  of  October,  by  the  citizens  of  the  Commonwealth,  at 
vernor.  tne  plaCes  where  they  shall  respectively  vote  for  Representa- 

tives.    The   returns  of  every  election   for  Governor  shall  be 
sealed  up,  and  transmitted  to  the  seat  of  government,  directed 
to  the  Speaker  of  the  Senate,  who  shall  open  and  publish  them 
in  the  presence  o(  the  members  of  both  Houses  of  the  Legisla- 
ture.    The  person  having  the  highest  number  of  votes  shall  be 
Governor,   but  if  two  or  more  shall  be  equal  and  highest  in 
votes,  one  of  them  shall  be  chosen  Governor  by  the  joint  vote 
of  the  members  of  both  Houses.     Contested  elections  shall  be 
determined  by  a  committee,  to  be  selected  from  both  Houses  of 
the  Legislature,  and  formed  and  regulated  in  such  manner  as 
shall  be  directed  by  law. 
Of  hiseontin-      Sect.  III.     The  Governor  shall  hold  his  office  during  three 
uance  in         years,  from  the  third   Tuesday  of  December  next  ensuing  his 
office.  election,  and  shall  not  be  capable  of  holding  it  longer  than  nine, 

in  any  term  of  twelve  years. 
Of  his  qualifi-      Sect.  IV.     He  shall  be,  at  least,  thirty  years  of  age,  and 
cations.  have  been  a  citizen  and  inhabitant  of  this  State,  seven  years 

next  before  his  election ;  unless  he  shall  have  been  absent  on 
the  public  business  of  the  United  States,  or  of  this  state. 
Of  persons         Sect.  V.     No  member  of  Congress,  or  person  holding  any 
disqualified  to  office  under  the  United  States,  or  this  state,  shall  exercise  the 
be  Governor,   office  of  Governor. 
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Sect.  VI.     The  Governor  shall,  at  stated  times,  receive  for  Of  his  com- 
his  services  a  compensation,  which  shall  be  neither  increased  pensation. 
nor  diminished  during  the  period  for  which  he  shall  have  been 
elected. 

Sect.  VII.     He  shall  be  commander  in  chief  of  the  army  Of  Ida  milita- 
and  navy  of  this  Commonwealth,  and  of   the  militia;  except  ry  power, 
when  they  shall  be  called  into  the  actual  service  of  the  United 
States. 

Sect.  VIII.  He  shall  appoint  all  officers,  whose  offices  are  Of  his  general 
established  by  this  constitution,  or  shall  be  established  by  law,  powers  and 
and  whose  appointments  are  not  herein  otherwise  provided  for  ;duties- 
but  no  person  shall  be  appointed  to  an  office  within  any  coun- 
ty, who  shall  not  have  been  a  citizen  and  inhabitant  therein 
one  year  next  before  his  appointment,  if  the  county  shall  have 
been  so  long  erected;  but  if  it  shall  not  have  been  so  long  erect- 
ed, then  within  the  limits  of  the  county  or  counties  out  of  which 
it  shall  have  been  taken.  No  member  of  Congress  from  this 
state,  nor  any  person  holding  or  exercising  any  office  of  trust 
qr  profit  under  the  United  States,  shall,  at  the  same  time,  hold 
or  exercise  the  office  of  judge,  secretary,  treasurer,  prothono- 
tary,  register  of  wills,  recorder  of  deeds,  sheriff,  or  any  office 
in  this  state,  to  which  a  salary  is  by  law  annexed,  or  any  other 
office  which  future  legislatures  shall  declare  incompatible  with 
offices  or  appointments  under  the  United  States.  [See  3  «>'. 
q,nd  R.  145,  155.     5  S.  and  R.  451.]- 

Sect.  IX.     He  shall  have  power   to  remit  fines  and   for- Of  Pardons, 
feitures,  and  grant  reprieves  and  pardons,  except  in  cases  of &c- 
impeachment. 

Sect.  X.  He  may  require  information,  in  writing,  from  the  Of  obtaining 
officers  in  the  executive  department,  upon  any  subject  relating  information, 
to  the  duties  of  their  respective  offices. 

Sect.  XI.  He  shall  from  time  to  time,  give  to  the  General  Of  giving  in- 
Assembly  information  of  the  state  of  the  Commonwealth,  and  formation  ot 
recommend   to  their  consideration  such  measures  as  he  shall ttat 

•     .  ,.  common- 

judge  expedient.  _  weaUh 

iSect.-XU.     He  may,  on  extraordinary  occasions,  convene  of  convening 
the  General  Assembly;  and  in  case  of  disagreement  between  the  and   adjoum- 
two  Houses,  with  respect  to  the  time  of  adjournment,  adjourn  ing  the  legis- 
them  to  such  time  as  he  shall  think  proper,  not  exceeding  four  ture- 
months. 

Sect.  XIII.     He  shall  take  care  that  the  laws  be  faithfully 
executed. 

Sect.  XIV.     In  case  of  the  death  or  resignation  of  the  Go-  Ir>  case  of 
vernor,  or  of  his  removal  from  office,  the  Speaker  of  the  Senate  ^e     '      ?  , 
shall  exercise  the  office  of  Governor,  until  another  Governor  g?nate    Bhall 
shall  be  duly  qualified.     And,  if  the  trial  of  a  contested  election  exercise  hisof; 
shall  continue  longer  than  until  the  third  Tuesday  in  December  fice,  &c. 
next  ensuing  the  election  of  a  Governor,  the  Governor  of  the 
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last  year,  or  the  Speaker  of  the  Senate,  who  may  be  in  the 
exercise  of  the  executive  authority,  shall  continue  therein  until 
the  determination  of  such  contested  election,  and  until  a  Gover- 
nor shall  be  qualified  as  aforesaid. 

OF  THE   SECRETARY  OF  THE    COMMONWEALTH. 

Skct.  XV.  A  Secretary  shall  be  appointed  and  commis- 
sioned during  the  Governor's  continuance  in  office,  if  he  shall 
so  long  behave  himself  well ;  He  shall  keep  a  fair  register  of 
all  the  official  acts  and  proceedings  of  the  Governor,  and  shall 
when  required,  lay  the  same,  and  all  papers,  minutes,  and 
vouchers,  relative  thereto,  before  either  branch  of  the  Legisla- 
ture, and  shall  perform  such  other  duties  as  shall  be  enjoined 
him  by  law. 

ARTICLE  III, 

OF  ELECTIONS. 
Section  I.  In  elections  by  the  citizens,  every  freeman  of 
the  age  of  twenty-one  years,  having  resided  in  the  state  two 
years  next  before  the  election,  and  within  that  time  paid  a  state 
or  county  tax,  which  shall  have  been  assessed  at  least  six 
months  before  the  election,  shall  enjoy  the  rights  of  an  elector : 
Provided,  That  the  sons  of  persons  qualified  as  aforesaid,  be- 
tween the  ages  of  twenty-one  and  twenty-two  years,  shall  be 
entitled  to  vote,  although  they  shall  not  have  paid  taxes. 

Sect.  II.  All  elections  shall  be  by  ballot,  except  those  by 
persons  in  their  representative  capacities,  who  shall  vote  viva 
voce. 

Sect.  III.  Electors  shall,  in  all  cases,  except  treason,  felo- 
ny, and  breach  or  surety  of  the  peace,  be  privileged  from  arrest 
during  their  attendance  on  elections,  and  in  going  to  and  re- 
turning from  them. 

ARTICLE  IV. 

OF  IMPEACHMENTS. 

Section  I.  The  House  of  Representatives  shall  have  the  sole 
power  of  impeaching. 

Sect.  II.  All  impeachments  shall  be  tried  by  the  Senate. 
When  sitting  for  that  purpose,  the  Senators  shall  be  upon  oath 
or  affirmation.  No  person  shall  be  convicted  without  the  con- 
currence of  two-thirds  of  the  members  present. 

Sect.  III.  The  Governor,  and  all  other  civil  officers  under 
this  Commonwealth,  shall  be  liable  to  impeachment  for  any 
misdemeanor  in  office;  but  judgment,  in  such  cases,  shall  not 
extend  further  than  to  removal  irom  office,  and  disqualification 
to  hold  any  office  of  honor,  trust  or  profit,  under  this  Com 
monwealth.  The  party,  whether  convicted  or  acquitted,  shall, 
nevertheless,  be  liable  to  indictment,  trial,  judgment  and  punish- 
ment, according  to  law. 
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OF  THE  JUDICIARY. 

Section  h  The  judicial  power  of  this  Commonwealth  shall  Of  the  judicial 
be  vested  in  a  Supreme  Court,  in  Courts  of  Oyer  anil  Terminer  Power- 
and  General  Jail  Delivery,  in  a  Court  of  Common  Pleas,  Or- 
phans' Court,  Register's  Court,  and  a  Court  of  Quarter  Sessions 
of  the  Peace,  for  each  county,  in  Justices  of  the  Peace,  and  in 
such  other  courts  as  the  legislature  may*  from  time  to  time,  es- 
tablish. 

Sect.  II.  The  judges  of  the  Supreme  Court,  and  of  the  sev-  Of  the  su- 
eral  courts  of  Common  Pleas,  shall   hold  their  offices   during  preme  court, 
good  behaviour  ;  but  for  any  reasonable  cause,  which  shall  not 
be  sufficient  ground  of  impeachment,  the    Governor  may  re- 
move any  of  them,  on  the  address  of  two-thirds  of  each  branch 
of  the  legislature.     The  judges  of  the  Supreme  Court,  and  the  its  judges, 
presidents  of  the  several  courts  of  Common  Pleas,  shall,  at  stat- 
ed times,  receive  for  their  services  an  adequate  compensation 
to  be  fixed  by  law,  which  shall  not  be  diminished  during  their 
continuance  in  office  ;  but  they  shall  receive  no  fees  or  perqui- 
sites of  office,  nor  hold  any  other  office  of  profit,  under  this 
Commonwealth. 

Sect.  III.  The  jurisdiction  of  the  Supreme   Court    shall  ex- and  its  juris- 
tend  over  the  state,  and  the  judges  thereof  shall,  by  virtue  of  diction, 
their  offices,  be  justices  of  Oyer  and    Terminer   and    General 
Jail  Delivery,  in  the  several  counties. 

Sect.  IV.  Until  it  shall  be  otherwise  directed,  by  law,  the  Of  courts  of 
several  courts  of  Common  Pleas  shall  be  established  in  the  fob  coinmon  j/laas 
lowing  manner  :  The  Governor  shall  appoint,  in  each  county, 
not  fewer  than  three,  nor  more  than  four  judges,  who,  during 
their  continuance  in  office,  shall  reside  in  such  county  :  The 
state  shall  be  divided,  by  law,  into  circuits  none  of  which  shall 
include  more  than  six,  nor  fewer  than  three  counties  :  A  presi- 
dent shall  be  appointed  of  the  courts  in  each  circuit,  who,  dur- 
ing his  continuance  in  office,  shall  reside  therein  :  The  president 
and  judges,  any  two  of  whom  shall  be  a  quorum,  shall  compose 
the  respective  courts  of  Common  Pleas. 

Sect.  V.  The  judges  of  the  Court  of  Common  Pleas  in  each  and  the  juris- 
county,  shall,  by  virtue  of  their  offices,  be  justices  of  Oyer  and  diction  of  its 
Terminer  and  General  Jail  Delivery,  for  the  trial  of  capital  and  JudSes- 
other  offenders  therein  :    Any  two  of  the  said  judges,  the  presi- 
dent being  one,  shall  be  a  quorum ;  but  they  shall  not  hold  a 
coUrt  of  Oyer  and  Terminer  or  Jail  Delivery,  in  any  county, 
when  the  judges  of  the  Supreme  Court,  or  any  of  them,  shall 
be  sitting  in  the  same  county.     The  party  accused,  as  well  as 
the  Commonwealth,  may,  under  such  regulations  as  shall  be 
prescribed  by   law,  remove  the  indictment  and  proceedings,  or 
a  transcript  thereof,  into  the  Supreme  Court. 

Sect.  VI.  The  Supreme  Court,  and  the  several  courts  of  Of  chancery 
Common  Pleas,  shall,  besides  the  powers  heretofore  usually  ex-  powers  vested 
ercised  by  them,  have  the  power  of  a  court  of  Chancery,  so  farin  th-e  couris- 
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as  relates  to  the  perpetuating  of  testimony,  the  obtaining  of  evi- 
dence from  places  not  within  the  state,  and  the  care  of  the  per- 
sons and  estates  of  those  who  are  non  compotes  mentis.  And  the 
legislature  shall  vest  in  the  said  courts  such  other  powers  to 
grant  relief  in  equity,  as  shall  be  found  necessary  ;  and  may, 
from  time   to  time,  enlarge  or  diminish  those  powers,  or  vest 
them  in  such  other  courts  as  they  shall  judge  proper,  for  the 
due  administration  of  justice;     [See  4  Binr.ey,  117.} 
Of  thfa  quarter      Sect.  VII.  The  judges  of  the  Court of  Common  Pleas  of  each 
sessions,  or-    county,  any  two  of  whom  shall  be  a  quorum,  shall  compose  the 
phans    court,  Court  of  Quarter  Sessions  of  the    Peace  and    Orphans'  Court 
and    registers  thereof    and    h      Register  of  Wills,    together  with   the  said 
court.  .  i 

judges,  or  any  two  of  them,  shall  compose  the  Register's  Court 

of  each  county. 
Of  writs  of         Sect.  VIII.  The  judges  of  the  Courts  of  Common  Pleas  shall, 
certiorari.        within  their  respective  counties,  have  the  like  powers  with  the 
judges  of  the  Supreme  Court,  to  issue  writs  of  ceitiorari  to  the 
justices  of  the    peace,   and   to   cause  their  proceedings   to  be 
brought  before  them,  and  the  like  right  and  justice  to  be  done. 
Further  pow-      Sect.  IX.  The  president  of  the  courts  in  each  circuit,  within 
ersoftbe        such  circuit,  and  the  judges  of  the  court   of  Common  Pleas, 
judges  of  the  wjt|1|n  lnfcjr  respective  counties,  shall  be   justices  of  the  peace, 
common  pleas        r  ,    ,    '  •     •      ,         . .  °  ' 

1        so  lar  as  relates  to  criminal  matters. 

Of  justices  of      Sect.  X.  The  Governor  shall  appoint  a  competent  number 
the  peace.       of  justices  of  the  peace,    in   such  convenient  districts,  in  each 
county,  as  are  or  shall  be  directed  by  law  :  they  shall  be  com- 
missioned during  good  behav;our,  but  may  be  removed  on  con- 
viction of  misbehaviour  in  office,  or  of  any  infamous  crime,  or 
on  the  address  of  both  houses  of  the  legislature.  [See  4  Yeates, 
399.     4  6'.  %R.  276.] 
Of    Re  iters      S::ct.  XL   A  Register's  Office  for  the  probate  of  wills  and 
and  Recorders  granting  letters  of  administration,  and  an  office  for  the  record- 
ing of  deeds  ;  shall  be  kept  in  each  county. 
Of  the  style  of     Sect.  XII.  The  style  of  all  process  shall  be,  The  Common- 
process, &c.     wealth  of  Pennsylvania  :    all   prosecutions  shall  be  carried  on 
in  the  name  and  by  the  authority   of  the    Commonwealth   of 
Pennsylvania,  and  conclude  Against  the  p-act  and  dignity  of 
the  same. 

ARTICLE  VL 

OF  SHERIFFS  AND  CORONERS. 

Of  Sheriffs  &  Section  I.  Sheriffs  and  Coroners  shall,  at  the  times  and 
Coroners.  places  of  election  of  Representatives,  be  chosen  by  the  citizens 
of  each  county  ;  Two  persons  shall  be  chosen  for  each  office, 
one  of  whom  for  each  respectively  shall  be  appointed  by  the 
Governor.  They  shall  hold  their  offices  for  three  years,  if  they 
shall  so  long  behave  themselves  well,  and  until  a  successor  be 
duly  qualified  ;  but  no  person  shall  be  twice  chosen  or  appoint- 
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OF  SHERIFFS  AND  CORONERS. 

ed  Sheriff,  in  any  lerm  of  six  years.  Vacancies,  in  either  of 
the  said  offices,  shall  be  filled  by  a  new  appointment,  to  be  made 
by  the  Governor,  to  continue  until  the  next  general  election, 
and  until  a  successor  shall  be  chosen  and  qualified  as  afore- 
said. 

OF  TPIE  MILITIA. 

Sect.  II.  The  freemen  of  this  Commonwealth  shall  be  arm- Of  the  militia, 
ed  and  disciplined  for  its  defence.  Those  who  conscientiously 
scruple  to  bear  arms,  shall  not  be  compelled  to  do  so;  but  shall 
pay  an  equivalent  for  personal  service.  The  militia  officers 
shall  be  appointed  in  such  manner,  and  for  such  time,  as  shall 
be  directed  by  law. 

OF  PUBLIC  OFFICERS. 

Sect.  III.  Prothonotaries,  Clerks  of  the  Peace  and  Orphans' Of  public 
Courts,  Recorders  of  Deeds,  Registers  of  Wills,  and  Sheriffs,  officer«- 
shall  keep  their  offices  in  the  county    town  of  the  county  in 
which  they  respectively  shall  be  officers,  unless  when  the  Gov- 
ernor shall,  for  special  reasons,  dispense  therewith  for  any  term 
not  exceeding  five  years  after  thecounty  shall  have  been  erected. 

OF  COMMISSIONS. 

Sect.  IV.   All  commissions  shall  be  in  the  name,  and  by  the  Of  commis- 
authority,  of  the  commonwealth  of  Pennsylvania,  and  be  sealed  sions. 
with  the  state  seal  and  signed  by  the  Governor. 

OF  THE  STATE  TREASURER  AND  OTHER  OFFICERS. 

Seot.  V.  The  State  Treasurer  shall  be  appointed,  annually,  Of  the  state 
by  the  joint  vote  of  the  members  of  both   Houses.     All  othea*  treasurer,  &c 
officers  in  the  treasury  department,  attornies  at   law,  election 
officers,  officers  relating  to  taxes,  to  the  poor  and  highways, 
constables  and  other  township  officers,  shall   be  appointed,  in 
such  manner  as  is  or  shall  be  directed  by  law. 

ARTICLE  VII. 
OF  PUBLIC  SCHOOLS. 
Section  I.  The  Legislature  shall,  as  soon  as  conveniently  Of  public 
may  be,  provide,  by  law,  for  the  establishment  of  schools  through-  schools, 
out  the  state,  in  such  manner  that    the    poor   may   be   taught 

gratis. 

OF  SEMINARIES  OF  LEARNING. 

Sect.  II.  The  arts  and  sciencies  shall  be  promoted  in  one  or  Of  literature, 
more  seminaries  of  learning. 

OF  RELIGIOUS  SOCIETIES  AND  CORPORATE  BODIES. 

Sect.  III.   The  rights,  privileges,  immunities  and  estates  of  Corporate 
religious  societies  and  corporate  bodies  shall  remain,  as   if  the  bodies, 
constitution  of  this  state  had  not  been  altered  or  amended. 
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ARTICLE  VIII. 
OF  THE  OATH  OF  OFFICE. 

Oath  of  office.  Members  of  the  General  Assembly,  and  all  officers,  executive 
and  judicial,  shall  be  bound,  by  oath  or  affirmation,  to  support 
the  Constitution  of  this  Commonwealth,  and -to  perform  the  du- 
ties of  their  respective  offices  with  fidelity. 

ARTICLE  IX. 

DECLARATION  OF  RIGHTS. 

That  the  general,  great,  and  essential  principles  of  Liberty 
and  Free  Government  may  be  recognized  and  unalterably  esta- 
blished, We  JJeclwe,  That, 
Rights  of  life,      Section    I.       All    men   are    born   equally   free  and    inde- 
liberty,  pro-     pendent,  and  have   certain   inherent   and    indefeasible    rights, 
perty,  &c.       among  which  are  those  of  enjoying  and  defending  life  and  liber- 
ty, of  acquiring,  possessing  and  protecting   property  and  repu- 
tation, and  of  pursuing  their  own  happiness.  [See  4  Dall.  258, 
260.] 
Of  power  and      Sect.  II.  All  power  is  inherent   in  the  people,  and    all  free 
government,   governments  are  founded  on  their  authority,  and   instituted  for 
their  peace,  safety  and   happiness.     For   the    advancement    of 
these  ends,  they  have  at  all  times,  an  unalienable  and  indefeasi- 
ble right  to  alter,  reform  or  abolish  their  government,  in  such 
manner  as  they  may  think  proper. 
Of  the  rights      Sect.  III.  All  men  have  a  natural  and  indefeasible  right  to 
of  conscience  worship  Almighty  God  according  to  the  dictates  of  their  own 
&c.  consciences ;   no   man  can,  of  right,  be  compelled  to  attend, 

erect  or  support  any  place  of  worship,  or  to  maintain  any  mini- 
stry against  his  consent;  no  human  authority  can,  in  any  case 
whatever,  control  or  interfere  with  the  rights  of  conscience;  and 
no  preference  shall  ever  be  given,  by  law,  .to  any  religious  esta- 
blishments or  modes  of  worship. 
Of  religion.  Sect.  IV.  No  person  who  acknowledges  the  being  of  a  God, 

and  a  future  state  of  rewards  and  punishments,  shall,  on  ac- 
count of  his  religious  sentiments,  be  disqualified  to  hold  any 
office  or  place  of  trust  or  profit,  under  this  commonwealth. 
[See  2  Co-Ben  433,  n.  572,  n.  18  Johns.  98.] 
Of  elections.  Sect.  V.  Elections  shall  be  free  and  equal. 
Trial  by  jury.  Sect.  VI.  Trial  by  jury  shall  be  as  heretofore,  and  the  right 
thereof  remain  inviolate.  [See  1  Binn.  416.  8  Wheat.  t)T4.] 
Of  the  press.  Sect.  VII.  The  printing  presses  shali  be  free  to  every  person 
who  undertakes  to  examine  the  proceedings  of  the  legislature, 
or  any  branch  of  government :  And  no  law  shall  ever  be  made 
to  restrain  the  right  thereof.  The  free  communication  of 
thoughts  and  opinions  is  one  of  the  invaluable  rights  of  man  ; 
and  every  citizen  may  freely  speak,  write  and  print  on  any 
subject,  being  responsible  for  the  abuse  of  that  liberty.  In 
prosecutions  for  the  publication  of  papers  investigating  the  offi- 
cial conduct  of  officers,  or  men  in  a  public  capacity,  or  where 
the  matter  published  is  proper  for  public  information,  the  truth 
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thereof  may  be  given  in  evidence:  And,  in  all  indictments  for  Of  libels, 
libels,  the  jury  shall  have  a  right  to  determine  the  law  and  the 
facts,  under  the  direction  of  the  court,  as  in  other  cases.     [See 
3  Yeates  520.] 

Sect.  VIII.  The  people   shall   be  secure  in   their  persons,  Of  security 
houses,  papers  and  possessions,  from  unreasonable  searches  and  from  searches 
seizures:  And  no  warrant  to  search  any  place,  or  to  seize  any  and  seizures- 
person  or  things,  shall  issue,  without  describing  them  as  nearly 
as  may  be,  nor  without  probable  cause  supported  by  oath  or 
affirmation.     [See  6.  Binn.  31 6.     3  Cranch  548,  4i3.] 

Sect.  IX.  In  all  criminal  prosecutions,  the  accused   hath  a  Of  the  rights 
ri«ht  to   be  heard  by  himself  and  his  counsel,  to  demand  the  oftheaceused 
nature  and  cause  of  the  accusation  against  him,  to  meet  thein  cnm,nal 
witnesses  face  to  face,  to  have  compulsory  process  for  obtain- p 
ing  witnesses  in  his  favour,  and,  in  prosecutions  by  indictment 
or  information,  a  speedy  public  trial,  by  an  impartial  jury  of 
the  vicinage.     He  cannot  be  compelled  to  give  evidence  against 
himself,  nor  can  he  be  deprived  of  his  life,  liberty  or  property, 
unless  by  the  judgment  of  his  peers,  or  the  law  of  the  land. 

Sect.  X.  No  person  shall  for  any  indictable  offence,  be  pro-  Of  informa- 
ceeded  against,  criminally,  by  information,  except  in  cases  ti°ns. &c- 
arising  in  the  land  or  naval  forces,  or  in  the  militia,  when  in 
actual  service,  in  time  of  war  or  public  danger,  or,  by  leave  of 
the  court,  for  oppression  and  misdemeanor  in  office.  No  per- 
son shall,  for  the  same  offence,  be  twice  put  in  jeopardy  of  his 
life  or  limb  ;  nor  shall  any  man's  property  be  taken  or  applied 
to  public  use,  without  the  consent  of  his  representatives,  and 
without  just  compensation  being  made.  [See  3  Ymfes,  362. 
6  Binn.  509.  20  Johns.  735.  2  Ball.  3  12.  1  8  Johns.  1  87. 
2  Johns.  Ch.  R.  164.     1  Serg.  §  Rawle,  382.] 

Sect.  XI.  All  courts  shall  be  open,  and  every  man,  for  an  of  the  courts 
injury  done  him  in  his  lands,  goods,  person  or  reputation,  shall  of  justice, 
have  remedy,  by  the  due  course  of  law,  and  right  and  justice 
administered,    without   sale,   denial   or   delay.     Suits   may  be  and  suits 
brought  against  the  commonwealth,  in  such  manner,  in  such  aSainst  l  ie 
courts,  and  in   such  cases,  as  the  Legislature  may,  by  law, 
direct.  - 

Sect.  XII.  No  power  of  suspending  laws  shall  be  exercised,  Of  ruspcnJ- 
unless  by  the  legislature,  or  its  authority.  ing  laws. 

Skct.  XIII.  Excessive  bail  shall  not  be  required,  nor  ex- Of  bail,  &c. 
cessive  fines  imposed,  nor  cruel  punishments  inflicted. 

Sect.  XIV.  All  prisoners  shall  be  bailable  by  sufficient  sure-  Prisoners, 
ties,  unless  for  capital  offences,  when  the  proof  is  evident  or 
presumption  great;  and  the  privilege  of  the  writ  oc habeas  cor-  Habeas 
pus  shall  not  be  suspended,  unless  when,  in  cases  of  rebellion  Corpus, 
or  invasion,  the  public  safety  may  require  it. 

Sect.  XV.  No  commission  of  Oyer  and  Terminer,  or  Jail  Of  oyer  and 
t\  i»  i    ni       •     .,~j  terminer,  &c. 

Delivery,  shall  be  issued. 
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Of  insolvent        Sect.  XVI.  The  person  of  a  debtor,  where  there  is  not  strong 

debtors.  presumption  of  fraud,  shall  not  be  continued  in  prison,  after  de- 

livering  up  his  estate  for  the  benefit  of  his  creditors,  in  such 

manner  as  shall  be  prescribed  by  law. 

Of  ex  post  Sect.  XVII.   No  ex  post  facto  law,  nor  any  law  impairing 

facto  laws.       contracts,  shall  be  made.     [S^e  3  Dak.  386,  596.     6  Binn. 

271.      8  Wheat.  84,  92,  256,  ti.     5  Wheat.  420.     4   Wh'at. 

122,309,5:8.    6Whea\in.    16  Johns.  233.  13  Mass.  16.] 

Of  attainder  of      Sect.  XVIII.    No  person   shall   be  attainted  of  treason  or 

treason,  &c.    felony,  by  the  legislature. 

Of  attainder,        Sect.  XIX.   No  attainder  shall  work  corruption  of  blood,  nor, 
felo  dese,  &c.  except  during  the  life  of  the  offender,  forfeiture  of  estate  to  the 
commonwealth  :  the  estates  of  such  persons  as  shall  destroy 
their  own  lives,  shall  descend   or  vest  as  in   case  of  natural 
death  ;  and  if  any  person  shall  be  killed  by  casualty,  there  shall 
be  no  forfeiture  by  reason  thereof. 
Ofthe  right  to      Sect,  XX.  The  citizens  have  a  right,  in  a  peaceable  man- 
tremble,  &c.  ner,    to   assemble    together,    for   their  common  good,    and  to 
apply  to  those  invested  with  the  powers  of  government,  for  re- 
dress of  grievances,  or  other  proper  purposes,  by  petition,  ad- 
dress, or  remonstrance. 
To  bear  arms.      Sect.  XXI.  The  right  of  citizens  to  bear  arms,  in  defence  of 

themselves  and  the  slate,  shall  not  be  questioned. 
Pftb*  Sect.  XXII.  No  standing  army  shall,  in  time  of  peace,  bo 

military.  j^^  u^  wjthout  the  consent  of  the  legislature;  and  the  military 

shall,  in  all  cases,  and  at  all  times,  be  in  strict  subordination  to 
the  civil  power. 
Of  quartering      Sect.  XXIII.  No  soldier  shall,  in  time  of  peace,  be  quartered 
troops.  jn  any  house  without  the  consent  of  the  owner,  nor  in  time  of 

war,  but  in  a  manner  to  be  prescribed  by  law. 
Of  titles  and        Sect.  XXIV.    The  legislature  shall  not  grant  any  title  of 
offices.  nobility  or  hereditary  distinction,  nor  create  any  office,  the  ap- 

pointment of  which  shall  be  for  a  longer  term  than  during  good 
behaviour. 
Of  emigration      Sect.  XXV.  Emigration  from  the  State  shall  not  be  pro- 
hibited. 
Exception  Sect.  XXVI.  To  guard  against  transgressions  of  the  high 

from  the  gen-  powers  which  we  have  delegated,  We  declare,  That  every  thing 
eral  powers  of  jn  t j j [s  article  is  excepted  out  of  the  general  powers  of  govern- 
government.  ,  j     i     n  r  •      ■       •    i    . 

ment,  and  shall  lorever  remain  inviolate. 
SCHEDULE. 

That  no  inconvenience  may  arise  from  the  alterations  and 
amendments  in  the  Constitution  of  this  Commonwealth,  and 
in  order  to  carry  th^same  into  complete  operation,  it  is  here- 
by declared  and  ordained,  That, 

Of  former  !•     All  laws  of  this  commonwealth,  in   force  at  the  time  of 

laws,  &c.        making  the  said  alterations  and  amendment-  in  the  said  Con- 
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stitution,  and  not  inconsistent  therewith,  and  all  rights,  actions, 
prosecutions,  claims  and  contracts,  as  well  of  individuals  as  of 
bodies  corporate,  shall  continue  as  if  the  said  alterations  and 
amendments  had  not  been  made. 

II.  The  President  and  Supreme  Executiye   Council    shall  Of  the  execu- 
continue  to  exercise  the  executive  authority  of  this  Corrirnon-  ti»-e  council, 
wealth,  as  heretofore,  until    the- third  Tuesday  of  December 

next ;  but  no  intermediate  vacancies  in  the  Council  shall  be  sup- 
plied by  new  elections. 

III.  All  officers  in  the  appointment  of  the  executive  depart-  Officers  in 
ment  shall  continue  in  the  exercise  of  the  duties  of  their  re- tneir  appomt- 
spective  offices  until  the  first  day  of  September,  one  thousand  meilt  continu' 
seven  hundred  and  ninety-one,  (unless  their  commissions  shall  f,orepr° 
sooner  expire  by  their  own  limitations,  or  the  said  offices  be- 
come vacant  by  death,  or  resignation,)  and  no  longer,  unless 
re-appointed  and  commissioned  by  the  Governor;  except  that 

the  judges  of  the  Supreme  court  shall  hold  their  offices  for  the 
terms  in  their  commissions  respectively  expressed. 

IV.  Justice  shall  be  administered  in  ihe  several  counties  of  The  courts  of 
the  state  until  the  period  aforesaid,  by  the  same  justices,  in  the  justice  contin- 
same  courts,  and  in  the  same  manner  as  heretofore.  ue"  Pro  tcm" 

V.  No  person  now  in  commission  as  Sheriff,  shall  be  eligi-  of  Sheriffs»d 
hie  at  the  next  election  for  a  longer  term  than   will,  with  the  commission. 
time  which  he  shall  have  served  in  the  f  aid  office,  complete  the 

term  of  three  years. 

VI.  Until  the  first  enumeration  shall   be  made,  as  directed  Of  the  present 
in  the  fourth  section  of  the  first  article  of  the  Constitution  es-  ratio  of  repre- 
tablished  by  this  Convention,  the  city  of  Philadelphia  and  the  sentat,)n- 
several  counties  shall  bo  respectively  entitled  to  elect  the  same 

number  of  Representatives  as  is  now  prescribed  by  law. 

VII.  The  first  Senate  shall  consist  of  eighteen  members,  to  Of  the  present 
be  chosen  in  districts  formed  as  follows,  to  wit:     The  city  of  districts  for 
Philadelphia,  and  the  counties  of  Philadelphia  and  Delaware,  electing  Sen-r 
shall  be  a  district,  and  elect  three  Senators:     The  county  of &lors" 
Chester  shall  be  a  district,  and  shall  elect  one  Senator:     The 

county  of  Bucks  shall  be  a  district,  and  shall  elect  one  Senator: 
The  county  of  Montgomery  shall  be  a  district,  and  shall  elect 
one  Senator :  The  county  of  Northampton  shall  be  a  district, 
and  shall  elect  one  Senator:  The  counties  of  Lancaster  and 
York  shall  be  a  district,  and  shall  elect  three  Senators :  The 
counties  of  Berks  and  Dauphin  shall  be  a  district,  and  shall 
elect  two  Senators:  The  counties  of  Cumberland  and  Mifflin 
shall  be  a  district,  and  shall  elect  one  Senator:  The  counties 
of  Northumberland,  Luzerne  and  Huntingdon  shall  be  a  dis- 
trict, and  shall  elect  one  Senator:  The  counties  of  Bedford 
and  Franklin  shall  be  a  district,  and  shall  elect  one  Senator: 
The  counties  of  Westmoreland  and.  Allegheny  shall  be  a  dis- 
trict, and  shall  elect  one  Senator:  And  the  counties  of  Wash- 
ington and  Fayette  shall  be  a  district,  and  shall  elect  two  Sena- 


'it  CONSTITUTION, 

(Schedule.) 

tors:  Which  Senators  shall  serve  until  the  first  enumeration 
before  mentioned  shall  be  made,  and  the  representation  in  both 
Houses  of  the  legislature  shall  be  established  by  law  and  chosen 
as  in  the  constitution  is  directed.  Any  vacancies  which  shall 
happen  in  the  Senate,  within  the  said  time,  shall  be  supplied  as 
prescribed  in  the  nineteenth  section  of  the  first  article. 
Proceeding  in  VIII.  The  elections  of  Senators  shall  be  conducted,  and  the 
the  election  of  returns  thereof  made  to  the  Senate,  in  the  same  manner  as  is 
prescribed  by  the  election  laws  of  this  state,  for  conducting  and 
making  return  of  the  election  of  Representatives.  In  those  dis- 
tricts, which  consist  of  more  than  one  county,  the  judges  of  the 
district  election  within  each  county,  after  having  formed  a  re- 
turn of  the  whole  election  within  that  county,  in  such  manner 
as  is  directed  by  law,  shall  send  the  same,  by  one  or  more  of 
their  number,  to  the  place  hereinafter  mentioned  within  the  dis- 
trict, of  which  such  county  is  a  part,  where  the  judges  so  met 
shall  compare  and  cast  up  the  several  county  returns,  and  exe- 
cute, under  their  hands  and  seals,  one  general  and  true  return 
for  the  whole  district,  that  is  to  say;  the  judges  of  the  district 
composed  of  the  city  of  Philadelphia,  and  the  counties  of  Phila- 
delphia and  Delaware,  shall  meet  at  the  state-house  in  the  city 
of  Philadelphia  ;  the  judges  of  the  district  composed  of  the  coun- 
ties of  Lancaster  and  York,  shall  meet  at  the  court-house  in  the 
county  of  Lancaster;  the  judges  of  the  district  composed  of  the 
counties  of  Berks  and  Dauphin,  shall  meet  at  Riiddletown,  in 
the  county  of  Berks;  the  judges  of  the  district  composed  of  the 
counties  of  Cumberland  and  MilTlin,  shall  meet  in  Greenwood 
township,  county  of  Cumberland,  at  the  house  now  occupied  by 
David  Miller;  the  judges  of  the  district  composed  of  the  coun- 
ties of  Northumberland,  Luzerne  and  Huntingdon,  shall  meet 
in  the  town  of  Sunbury  ;  the  judges  of  the  district  composed  of 
the  counties  of  Bedford  and  Franklin,  shall  meet  at  the  house 
now  occupied  by  John  Dickey,  in  Air  township,  Bedford  coun- 
ty ;  the  judges  of  the  distr  ct  composed  of  the  counties  of  West- 
moreland and  Allegheny,  shall  meet  in  Westmoreland  county, 
at  the  court-house  in  the  town  of  Greensborough  ;  and  the 
judges  of  the  district  composed  of  the  counties  of  Washington 
and  Fayette,  shall  meet  at  the  court-house  in  the  town  of  Wash- 
ington, in  Washington  county,  on  the  third  Tuesday  in  October 
respectively,  for  the  purposes  aforesaid. 
Proceeding  in  ix.  The  election  of  the  Governor  shall  be  conducted  in  the 
the  election  of  seyera]  countjes  j,,  the  manner  prescribed  by  the  laws  of  the 
the  Governor.    ,    .     ~ .    ■    .        .      .  .,  ,-,  '         ■  j  ,1 

state  for   the  election  ol  Representatives;  and  the  returns  in 

each  county  shall  be  sealed  by  the  judges  of  the  elections,  and 
transmitted  to  the  President  of  the  Supreme  Executive  Council, 
directed  to  the  Speaker  of  the  Senate,  as  soon  after  the  election 
as  may  be. 

Done  in  Convention,  the  second  day  of  September,  in  (he 
year  of  our  Lord  one  thousand  seven  hundred  and  ninety, 
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and  of  the  Independence  of  the  United  States  of  America, 
the  tfteenth.  In  testimony  whereof,  we  have  hereunto 
subscribed  our  names.  • 

THOMAS  MIFFLIN,  President.' 

James  Wilson, 
Hilary  Baker, 
William  Lewis, 
Thomas  M'Kean,  . 
(George  Gray, 
William  Robinson,  Jr. 
Robert  Hare, 
Enoch  Edwards, 
Samuel  Ogden, 
Thomas  Jenks,  Jr. 
John  Barclay, 
Abraham  Stout, 
William  Gibbons, 
Thomas  Bull, 
James  Boyd, 
Edward  Hand, 
Robert  Coleman, 
Sebastian  Graff, 
John   Hubley, 
John  Breckbill, 
Henry  Miller, 
Henry  Slagle, 
William  Reed, 
Benjamin  Tyson, 
James  M'Lene, 
George  Mathews,- 
James  Morris, 
Lindsay  Coates, 
Jonathan  Shoemaker, 
John  Gloninger, 
William  Brown, 


Benjamin   Pedan 
Matthew  Dill, 
William  Irvine, 
James  Tower, 
Joseph  Heister, 
Christian  Lower, 
Abraham  Lincoln,    . 
Paul  Groscop, 
Baltzer  Gehr, 
Samuel  Sitgreaves,- 
John  Arndt, 
Peter  Rhoads, 
Joseph  Powell, 
John  Piper, 
Charles  Smith, 
Simon  Snyder, 
William  Findley, 
William  Todd, 
Alexander  Addison, 
John  Hoge, 
David  Reddick, 
James  Ross, 
John  Smilie, 
Albert  Gallatin, 
Alexander  Gray  don, 
Timothy   Pickering, 
Andrew  Henderson, 
John  Gibson, 
Thomas  Beale, 
John  Sellers, 
Nathaniel  Newlin,- 


Attest, 
JOSEPH  REDMAN,  Secretary. 
J.  SHALLUS,  Assistant  Secretary. 
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Act  of  15th  April,  1834,  Pamph.  p.  524. 

An  act  to  provide  for  calling  a  Convention  with  limited  powers. 

Sect.  I.  For  the  purpose  of  ascertaining  the  sense  of  the  citizens  of 
this  commonwealth,  on  the  expediency  of  calling  a  convention  of  dele- 
gates, to  be  elected  by  the  people,  with  authoiity  to  submit  amendments 
of  the  State  Constitution  to  a  vote  of  the  people,  for  their  ratification  or 
rejection,  and  with  no  other  or  greater  powers  whatsoever ;  it  shall  be 
the  duty  of  each  of  the  inspectors  of  votes  for  the  several  townships, 
wards  and  districts  in  this  commonwealth,  at  the  next  general  election, 
to  receive  tickets,  either  written  or  printed,  from  the  cilizens  thereof, 
qualified  to  vote  at  such  general  election,  and  to  deposite  them  in  a  pro- 
per box  or  boxes,  to  be  for  that  purpose  provided  by  the  proper  officers, 
which  tickets  shall  be  labelled  on  the  outside  with  the  word  "  Conven- 
tion ,*"  and  those  who  are  favorable  to  a  convention,  to  be  elected  as 
aforesaid,  with  limited  powers,  as  aforesaid,  may  express  their  desire  by 
voting,  each  one  written  or  printed  ticket,  or  ballot,  containing  the  words 
"  For  a  convention,  to  submit  its  proceedings  to  a  vote  of  the  people;" 
and  those  who  are  opposed  to  such  convention,  may  express  1  heir  opposi- 
tion by  voting,  each,  one  printed  or  written  ticket,  or  ballot,  containing 
the  words  "  Against  a  convention;"  and  all  tickets  containing  the  words 
"  for  a  convention,"  and  all  containing  the  words  "  against  a  convention," 
shall  be  counted  and  returned,  whether  other  words  be  or  be  not  added. 

Sect.  II.  The  said  election  shall,  in  all  tcspects,  be  conducted  as  tho 
general  elections  of  this  commonwealth  are  now  conducted,  and  it  shall 
be  the  duty  of  the  return  judges  of  the  respective  counties  thereof,  first 
having  carefully  ascertained  the  number  of  votes  given  for  or  against  the 
calling  of  a  convention,  in  the  manner  aforesaid,  to  make  out  duplicate 
returns  thereof,  expressed  in  words  at  length,  and  not  in  figures,  only  one 
of  which  returns  so  made  out,  shall  be  lodged  in  the  prothonotary's  office 
of  the  proper  county,  and  the  other  sealed  and  directed  to  the  Speaker  of 
the  Senate,  which  shall  be,  by  one  of  the  said  judges,  delivered  to  the 
sheriff,  with  the  other  returns  required  by  law  to  be  transmitted  to  the 
Secretary  of  the  Commonwealth,  whose  duty  it  shall  be  to  transmit  the 
same  therewith  ;  and  the  Speaker  of  the  Senate  shall  open  snd  publish 
the  same,  in  the  presence  of  the  members  of  the  two  Houses  of  the  Legis- 
lature, on  the  second  Tuesday  of  December  next. 

Sk.ct.  III.  It  shall  be  the  duty  of  the  Secretary  of  the  Commonwealth 
to  transmit  a  copy  of  this  act  to  the  commissioners  of  each  county  in  the 
state,  who,  on  receipt  of  the  same,  shall  publish  it,  at  the  expense  of  the 
county,  at  least  once  a  week,  for  six  successive  weeks,  in  two  or  more 
newspapers,  printed  in  the  said  county;  and  the  sheriff  of  each  county,  in 
the  proclamation  to  be  by  him  published  of  the  holding  of  the  next  general 
election,  shall  give  notice,  that  votes  will  be  given  for  or  against  the  call- 
ing of  a  convention,  as  aforesaid. 


The  votes  given  at  the  election  in  pursuance  of  the  foregoing  act,  were, 
"  for  a  convention,"  80,576  ; — "  against  a  convention,"  73,170.  Majority 
in  favor  of  a  convention,  13,406. 
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account  i&eutret\ 

Power  of  Jury  or  Judge  in  actions  of  Account  Render,  1. 

Act  of  4th  of  April,  1831,  pamph.  p.  492. 

An  act  concerning  the  action  of  Account  Render. 


I.     Sect.  1.  From  and  after   the  passage  of  this  act  in  all  actions  of    AQ^JXf 
the  same  shall  be  tried,  shall  have  full  power  to  settle  the  accounts  of  the  £  wMmjfafa 


Account  Render,  now  pending  or  to  be  brought,  the  jury  before  whom 


parties,  and  find  in  favor  of  the  plaintiff  or  of  one  or  more  of  the  defend-    /t^^  A 
ants,  such  sum  or  sums  as  shall  appear  to  be  due;  and  the  court  in  which  *•         /% 
said  action  is  pending,  or  any  judge  thereof,  may  make  such  orders  upon  //>!•/    (jQjHi 
any  of  the  parties,  in  relation  to  books,  documents,  or  papers,  as  may  ap-         /         q 
pear  to  be  necessary,  for  a  full  and  equitable  adjustment  of  the  controversy.  /  SJ/y  Jic, 

«z* 

NOTES  AND  REFERENCES. 
The  foregoing  act  of  Assembly  has  effected  an  important  change  in  the  practice  in 
the  action  of  Account  Render,  which  is,  in  Pennsylvania,  the  only  proper  remedy  for 
one  partner  against  another  for  the  proceeds  of  a  partnership  adventure,  except  an  ac- 
count has  been  settled  and  a  balance  struck.  It  was  said  by  Chief  Justice  Gibson,  in 
Geary  v.  Cunningham,  in  10  S.  &  R.  230,  that  it  is  at  best  but  a  clumsy  remedy,  and 
so  greatly  inferior  to  a  bill  in  equity  that  it  is  in  England  abandoned  altogether.  But 
in  this  State  it  is  daily  recurred  to  and  hence  it  has  been  liberally  extended,  from  the  ne- 
cessity of  the  case,  as  we  have  no  Court  of  Equity.  The  Common  Law  proceeding 
which  was  followed  here  was  circuitous  and  often  attended  with  great  delay.  If  the 
plaintiff  succeeded  there  were  two  judgments  ;  the  first,  that  the  defendant  account  before 
auditors  to  be  appointed  by  the  court ;  and  when  such  account  was  finished,  the  second 
judgment  was,  that  he  pay  the  plaintiff  so  much  as  he  was  found  in  arrears.  But  by  the 
act  of  the  30th  of  March,  1821,  Purdon's  Digest,  53.  The  act,  entitled  "An  act 
regulating  arbitrations,"  passed  the  20th  of  March,  1810,  and  the  several  supplements 
thereto,  shall  be  deemed  to  extend  to  actions  of  Account  Render ;  and  the  arbitrators  ap- 
pointed by  virtue  thereof  shall  hear,  and  a  lwajority  of  them  determine  on  the  whole  mer- 
its of  the  cause,  and  report  the  balance  due  by  either  party  to  the  other,  and  shall  also 
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make  and  annex  to  their  report,  from  the  account  of  the  parlies,  their  allegations  and 
proof,  such  an  account  between  them  as  they  shall  think  just ;  which  account  shall  result 
in  the  balance  reported  in  the  award."  This  of  itself  was  a  great  improvement,  provid- 
ing a  more  simple  and  ready  mode  of  arriving  at  the  object  than  the  former  practice  af- 
forded, and  hence  almost  every  action  of  Account  Render  wasieferred  under  the  act  of 
20th  March,  1810,  till  the  enactment  of  the  act  in  the  text. 

Joint  partners  in  a  mercantile  adventure  may  have  account  render  against  each  other 
by  the  common  law  :  tenants  in  common  by  the  27th  section  of  the  stat.  4.  Anne,  c.  16; 
which  section  is  in  force  in  Pennsylvania.  Griffith  v.  Willing  &  al.  3  Binn.  317.  Irvine 
v.  Hanlin,  10  S.  &  R.  220. 

Assumpsit  does  not  lie  by  one  partner  against  another,  unless  there  be  an  account 
actually  settled  between  themselves,  and  a  balance  struck.  It  is  not  sufficient  that  the 
balance  may  be  deduced  from  the  partnership  books.  Andrews  v.  Allen,  9  S.  &  R.  241. 
Account  render  cannot  be  maintained  by  one  partner  against  two  others  of  his  part- 
ners, unless  there  be  a  joint  liability  on  the  part  of  the  defendant  to  render  an  account 
to  the  plaintiff.     Whelen  v.  Watmough,"15  S.  &  R.  153. 

Under  the  slat,  of  4  Anne  a  tenant  in  common  is  answerable  only  for  so  much  as  he 
has  actually  received  more  than  his  just  share,  and  not  as  in  the  case  of  bailiffs  at  com- 
mon law,  for  what  he  might  have  made.     Irvine  v.  Hanlin,  10  S.  &  R.  221. 

To  support  this  action,  a  contract  express  or  implied  must  be  shown.  King  of  France 
v.  Morris,  cited  3  Yeates,  251. 

In  account,  render  between  partners,  if  these  facts  are  proved — that  a  partnership  ex- 
isted— that  the  defendant  was  the  acting  partner — and  that  he  received  any  part  of  the 
sum  from  any  of  the  persons  mentioned  in  the  declaration,  he  will  uniformly  be  obliged 
to  render  an  account.     Per  M'Kkax,  C.  J.  James  v.  Browne,  1  Dall.  340. 
(«y  ^|  The  distinction  between  Eailiffs  and  Receivers  does  not  apply  to  the  case  of  partners 

■  ^y  Jf  \     in  trade  ;  for  one  partner,  though  charged  as  a  receiver,  is  entitled  to  every  just  allowance 

f%     against  the  other.     Per.  M'Keak,  C.  J.  ut  supra. 
„  ,Jf^  \        A  reference  (under  the  act  of  1705)  may  be  made  of  this  action.     Barde  v.  Wilson, 

«•        3  Yeates,  150. 
•t  0i  ^^        And  the  referees  may  report  a  sum  of  money  to  the  plaintiff,  payable  by  instalments. 
',      ,       „.     Geary  v.  Cunningham,  10  S.  &  R.  302. 

j  fci*%S|,\       Under  the  act  of  1821, the  arbitrators  must  return  an  account,  showing  the  balance  re- 
>        "  suiting  in  the  sum  awarded,  otherwise  the  award  is  bad.     Wright  v  Guy,  10  S.  &  R. 
t  fA-tfc,|  \    227.  Montgomery  v.  Burge,  13  S.  &  R.  112. 

If  the  balance  be  for  the  defendant,  it  is  doubted  if  a  scire  facias-  will  lie,  but  the  law 
is  well  settled  that  the  defendant  may  support  an  action  of  debt  against  the  plaintiff  for 
the  amount  of  the  sum  in  which  he  was  found  in  surplusage.  M'Call  v.  Crousillat,  3  S. 
&  R.  7.  5  Binn.  433. 

A  promise  to  account  will  sustain  the  action.  Wetmore  v.  Woodbridge,  Kirby's 
Rep.  164. 

An  agreement  between  two  individuals  to  enter  into  a  single  transaction  of  purchase 
for  the  purpose  of  profit,  does  not  create  a  partnership,  such  as  will  confine  the  remedy 
of  either  to  obtain  the  fruits  of  their  purchase  to  an  action  of  Account  Render.  Assump- 
sit may  be  maintained.     Galbreath  v.  Moore,  2  Watts,  86. 
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NOTES  AND  REFERENCES. 

The  following  decisions  are  deemed  of  sufficient  importance  to  warrant  tbeir  insertion 
under  the  title  of  acts  of  assembly. 

It  must  be  a  very  strong  case  to  justify  fhe  court  in  deciding  that  an  act  standing  un- 
repealed, is  obsolete.     Wright  v.  Crane,  13  S.  &  R.  447. 

Though  an  act  of  assembly  repeal  a  former  act,  yet  if  it  appear  upon  the  whole,  that 
the  legislature  intended  certain  parts  of  the  former  act  to  have  a  temporary  continuance, 
it  is  not  an  immediate  repeal  as  to  such  parts.     Moore  v.  Houston,  3  S.  &  R.  185. 

It  seems,  that  the  provision  of  the  act  of  21st  March,  1806,  enacting  that  "where  a 
remedy  is  provided  or  duty  enjoined,  or  any  thing  directed  to  be  done  by  any  act  of  as- 
sembly, the  direction  of  the  act  shall  be  strictly  pursued ;  and  no  penalty  shall  be  inflicted, 
or  any  thing  done  agreeably  to  the  provisions  of  the  common  law  in  such  case,  farther 
than  shall  be  necessary  to  carry  such  act  into  effect,"  is  confined  to  penalties,  and  actions 
for  penalties,  on  penal  statutes,  and  cases  where,  by  the  common  law,  certain  acts  were 
indictable,  for  the  punishment  of  which  acts  of  assembly  might  prescribe  particular  pen- 
alties, and  another  course  of  proceeding.     Rees  v.  Emerick,  6  S.  &  R.  2S9. 

It  may  fairly  be  inferred  that  the  legislature  of  1777,  thought  the  separation  from 
Great  Britain  worked  a  dissolution  of  all  government,  and  that  the  force  not  only  of  the 
acts  of  assembly,  but  cf  the  common  and  statute  laws  of  England,  was  actually  extin- 
guished by  the  event.    PerM'KEAN,  C.  J.  Respublica  v.  Chapman,  1  Call.  57. 

Where  the  time  from  which  an  act  is  to  go  into  operation,  is  fixed  in  the  act  itself, 
Courts  cannot  alter  it.     Shultz  v.  Diehl,  2  Penn.  Rep.  273. 

Where  a  remedy  is  provided,  or  duty  enjoined,  or  any  thing  directed  to  be  done  by  any 
act  or  acts  of  assembly,  the  directions  of  the  act  shall  be  strictly  pursued.  No  penalty 
can  be  inflicted  or  any  thing  done  agreeably  to  the  provisions  of  the  common  law,  fur- 
ther than  they  shall  be  necessary  for  carrying  the  act  into  effect ;  and  this  by  the  express 
words  of  the  act  of  March  20th,  1806.     Oliphant  v,  Smith,  3  Penn.  Rep.  180. 

The  word  month  in  an  act  of  assembly,  has  uniformly  been  construed  to  mean  a 
calendar  month.  Com.  v.  Chambre,  4  Dall.  141.  Moore  v.  Houston,  3  S.&  R.  184. 
Brudenell  v.  Vaux,  2  Dall.  302. 

A  copy  of  the  laws  published  under  the  authority  of  the  legislature,  is  evidence,  as 
well  of  the  private,  as  of  the  public  acts,  it  contains.     Biddis  v.  James,  6  Binn.  321. 

A  printed  copy  of  an  act  of  assembly,  published  under  the  authority  of  the  legisla- 
ture of  another  state,  may  be  read  in  evidence.  Kean  v.  Rice,  12  S.  &  R.  203.  Thomp- 
son v.  Musser,  1  Dall.  462. 
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Horticultural  Society  incorporated 
Culture  of  silk  promoted 


Former  act  extended  so  far  as  relates  to 
Washington  and  Greene  counties         3 

Former  act  extended  so  far  as  relates  to 
Huntingdon  county  4> 


Act  of  23d  March,  1831,Pamphp  197. 

An  act  to  incorporate  the  Pennsylvania  Horticultural  Society. 

Whereas,  a  number  of  persons  have  associated  for  the  purpose  of  pro- 
moting and  encouraging  horticulture,  by  improving  the  growth  of  vegeta- 
bles, plants,  trees,  fruits  and  flowers,  and  of  introducing  into  our  country 
new  varieties  and  species,  and  the  said  persons  are  desirous  of  becoming 
incorporated  :  Therefore, 

1.  Sect.  I.  The  persons  who  now  constitute  the  Pennsylvania  Hor- 
ticultural Society,  or  who  shall  hereafter  be  admitted  members  of  the 
same,  shall  be  and  hereby  are  declared  to  be  a  body  politic  and  corporate, 
by  the  name  and  style  of  "The  Pennsylvania  Horticultural  Society,",  to 
have  succession,  and  to  plead  and  be  impleaded,  sue  and  be  sued  in  all 
courts  of  record  or  elsewhere;  and  be  capable  to  take,  hold  and  enjoy 
lands  within  three  miles  of  the  city  of  Philadelphia,  and  tenements  and  he- 
reditaments, goods  and  chattels,  and  the  same  from  time  to  time  to  sell, 
grant,  demise,  alien  and  dispose  of;  to  use  a  common  seal,  and  to  alter  or 
renew  the  same  at  pleasure:  Provided,  That  the  clear  value  of  the  real 
estate  held  by  them  shall  at  no  time  exceed  the  sum  of  twenty  thousand 
dollars:  Jind  provided  furl her,  That  said  society  shall  not  sell  any  seeds 
or  plants,  except  those  which  shall  be  of  new  varieties  and  species  imported 
by  said  society. 

Skct.  II.  The  officers  of  the  said  corporation  shall  be  such  as  the 
said  corporation  may  think  necessary,  who  shall  be  elected  annually,  or 
otherwise  as  the  rules  and  by-laws  of  the  corporation  may  direct. 

Sect.  III.  The  said  corporation,  when  convened  upon  due  notice 
given  to  the  members  by  public  advertisement  or  otherwise,  shall  have 
power  and  authority  to  make,  ordain  and  establish  such  and  so  many 
rules,  by-laws  and  ordinances,  relating  to  the  times  of  meeting,  the  ad- 
mission of  members,  the  powers  and  duties  of  the  officers  thereof,  and  the 
orderiog  of  the  other  concerns  of  the  said  corporation,  as  they  may  deem 
necessary  and  proper:  Provided,  That  no  rule,  by-law  or  ordinance  as 
aforesaid,  shall  be  valid,  if  inconsistent  with  the  constitution  and  laws  of 
this  state  or  of  the  United  States. 

Sect.  IV.  The  present  officers  of  the  Said  society  shall  continue 
in  their  respective  stations  until  an  election  shall  be  made  under  this  act, 
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(Act  of  23d  March,  1831.) 

and  the  rules,  by-laws  and  ordinances  now  in  force,  not  inconsistent  with 
the  constitution  and  laws  of  this  state  or  of  the  United  States,  shall  be  good 
and  valid  until  altered,  amended  or  abrogated  by  the  corporation. 

V.  The  legislature  reserves  the  right  of  altering,  repealing  or  revok- 
ing the  privileges  hereby  granted. 

Act  of  4th  May,  1832,  pamph.  p.  470. 

An  act  to  promote  the  culture  of  Silk. 

2.  Sect.  I.  When  it  shall  be  proved  to-the  satisfaction  of  the  Governor 
of  the  commonwealth,  that  a  company  has  associated  together  to  cultivate 
the  white  mulberry  for  the  production  of  silk,  in  any  county  in  this  state, 
and  that  they  have  actually  set  out  one  thousand  or  more  white  mulberry 
trees,  he  is  hereby  authorized  to  issue  his  letter  patent,  under  the  great 
seal  of  the  slate,  constituting  the  individuals  so  associated  together  and 
named,  and  their  successors,  a  corporation  in  law,  to  be  known  by  such 
name  as  the  individuals  so  associated  may  suggest,  who  shallhave  power 
to  cultivate  ami  manufacture  silk  within  the  proper  county  ;  and  under  the 
said  name  ;  such  companies  may  sue  and  be  sued,  plead  and  be  impleaded, 
have  a  common  seal,  perpetual  succession,  full  power  to  make  by-laws 
for  the  organization  and  management  of  the  company  and  its  concerns, 
and  enjoy  all  the  rights,  and  be  subject  to  the  duties  and  liabilities  usual 
to  corporate  bodies,  the  capital  of  any  such  company  not  to  exceed  fifty 
thousand  dollars  ;  and  as  the  raising  of  silk  occupies  but  a  small  part  of  the 
year,  and  it  is  desirable  that  the  manufacture  of  the  article  shall  also  be 
encouraged,  each  company  shall  have  the  privilege  of  establishing  and 
conducting  a  manufactory  of  the  raw  material,  it  may  also  cultivate  a 
farm  and  establish  and  conduct  a  school  or  academy  for  the  education  of 
youth  :  Provided,  said  school  be  so  conducted  as  to  combine  manual  la- 
bour with  literary  and  scientific  instruction,  and  that  the  whole  art  and 
mystery  of  raising  and  manufacturing  silk,  shall  be  taught  to  such  of  the 
students  as  may  desire  it. 

Sect.  II.  Each  company  hereby  authorized  to  be  incorporated,  shall 
make  a  full  statement  of  its  concerns  to  the  legislature  whenever  called 
upon  to  do  so;  that  no  company  shall  have  power  to  hold  at  any  one  time 
more  than  five  hundred  acres  of  land  ;  that  the  capital  shall  not  be  used 
directly  or  indirectly  for  banking  purposes;  and  if  at  any  time  the  legis- 
lature should  think  fit  to  abrogate  the  charter  of  any  company,  they  shall 
have  power  to  do  so  on  paying  the  company  for  the  expenditures  they 
have  made  under  the  same,  and  that  if  no  company  be  formed,  and  char- 
ter obtained  within  five  years  from  the  passage  of  this  act,  then  this  act 
shall  be  null  and  void,  as  if  it  had  not  been  passed. 

III.  Every  company  incorporated  as  aforesaid,  shall  be  managed  as 
the  articles  of  association  shall  prescribe,  which  a  majority  of  the  stock- 
holders shall  have  power  to  alter  and  amend  :  Provided,  That  said  arti- 
cles shall,  before  the  granting  of  any  charter,  and  any  alteration  after- 
wards made  therein,  receive  the  sanction  of  the  court  of  Common  Pleas  of 
the  proper  county. 


30  AGRICULTURE  AND  DOMESTIC  MANUFACTURES. 

Act  of  18th  March  1833,  pamph.  p.  82. 

A  farther  supplement  to  an  act  entitled  "An  act  for  the  promotion  of  agriculture  and 
domestic  manufactures." 

3.  Sect.  1.  The  act  entitled  "An  act  for  the  promotion  of  agriculture 
and  domestic  manufactures,"  passed  the  sixth  day  of  March,  one  thousand 
eight  hundred  and  twenty,  and  the  provisions  of  the  second  section  of  a 
supplement  thereto,  passed  the  fourteenth  day  of  April,  one  thousand  eight 
hundred  and  twenty-seven,  are  hereby  re-enacted  and  extended  for  the 
further  term  of  rive  years  from  and  after  the  sixth  day  of  March,  eighteen 
hundred  and  thirty-three,  so  far  as  respects  the  counties  of  Washington 
and  Greene. 

Act  of  15th  April  1834,  pamph.  p.  459. 

A  supplement  to  the  act  entitled  "  An  act  for  the  promotion  of  agriculture  and  domestic 

manufactures." 

4.  Sect.  I.  The  act  entitled  "An  act  for  the  promotion  of  Agriculture 
and  Domestic  Manufactures,"  passed  the  sixth  day  of  March  one  thousand 
eight  hundred  and  twenty,  is  hereby  extended  for  the  further  term  of  seven 
years  from  and  after  the  first  day  of  April,  one  thousand  eight  hundred 
and  thirty-four,  so  far  as  relates  to  the  county  of  Huntingdon. 

Sect.  II.  The  society  lor  the  promotion  of  agriculture  and  domestic 
manufactures  formed  in  the  county  of  Huntingdon  under  the  provisions 
of  the  act  to  which  this  is  a  supplement,  may  hereafter  elect  ten  directors 
in  addition  to  the  number  now  authorized  by  the  second  section  of  said 
act. 

Sect.  III.  The  agricultural  society  of  Huntingdon  county  which  has 
been  organized  or  may  hereafter  be  organized  conformably  to  the  act  en- 
titled, "An  act  lor  the  promotion  of  agriculture  and  domestic  manufac- 
tures," passed  the  sixth  day  of  March  one  thousand  eight  hundred  and 
twenty,  shall  be  and  it  is  hereby  authorized  and  empowered  to  receive  an- 
nually from  the  county  treasurer  of  said  county  out  of  the  monies  derived 
from  the  county  taxes,  the  sum  of  one  hundred  dollars  to  be  paid  on  war- 
rants drawn  by  the  president  of  said  society  in  favor  of  the  treasurer 
thereof,  on  the  county  treasurer,  for  and  during  the  term  of  three  years 
to  commence  on  the  first  day  of  April,  one  thousand  eight  hundred  and 
thirty-five,  which  sum  shall  be  expended  by  said  society  according  to  the 
provisions  of  the  act  to  which  this  is  a  supplement :  Provided,  That,  the 
county  commissioners  of  said  county  or  a  majority  of  them,  shall  before 
any  payment  shall  be  made  as  aforesaid  express  their  assent  in  writing 
thereto,  and  communicate  the  same  to  the  president  of  said  society. 
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(NOTES  AND  REFERENCES.) 

A  writing  without  seal  is  not  an  indenture  of  apprenticeship  within  the  meaning 
of  the  act  of  assembly  of  1770.     Exparte  Ruggles,  10  S.  &  R.  41G. 

An  agreement  by  a  father  that  his  son  shall  serve  three  years  as  a  sweep  is  binding. 
Commonwealth  v.  Moore.  1  Browne,  275. 

An  indenture  by  the  managers  of  the  almshouse,  binding  a  female  apprentice  to  learn 
the  art,  trade  and  mystery  of  housewifery,  is  valid.     Com.  v.  Jennings,  1  Browne,  197. 
An  indenture  of  apprenticeship  executed  by  one  of  two  copartners  in  trade,  in  be- 
half of  the  firm,  is  void.     Taylor's  case,  1  Browne,  app.  lxxiii. 

An  indenture  of  apprenticeship  made  in  another  state,  is  not  obligatory  in  this.  Com. 
v.  Edwards,  6  Binn.  202.  S.  P.  Com.  v.  Deacon,  6  S.  &  R.  526. 

A  mother,  although  married  to  a  second  husband  is  a  parent  within  the  meaning  of 
the  act,  and  may  as  such,  independently  of  her  husband,  give  assent  to  an  indenture. 
Supplee's  case,  6  S.  &  R.  340. 

It  is  not  necessary  that  the  person  who  consents  as  next  friend  to  the  minor,  should 
have  received  an  appointment  as  such  from  legal  authority.  Roach's  case,  Com.  Pleas. 
Philad.  July,  1821,  S.  C.  in  Sup.  ct.  July,  1S21,  MS. 

Under  the  act  of  9th  March,  1771,  it  is  not  necessary  that  the  infant  put  out  as  ap- 
prentice by  the  overseers,  should  join  in  the  indenture.     Com.  v.  Jones,  3  S.  &  R.  158. 
One  who  has  arrived  at  full  age  may  bind  himself  an  apprentice,  and  will  as  such  be 
subject  to  the  provisions  of  the  acts  of  assembly  in  relation  to  apprentices.     Com.  v.  St. 
Germans,  1  Browne,  24. 

But  a  person  of  full  age  binding  himself  apprentice,  is  not  subject  to  the  summary 
remedy  given  by  the  act  of  assembly  for  breach  of  the  contract.  Com.  v.  Sturgeon,  C. 
P.  Adams  Co.  2  Browne,  205. 

An  indenture  of  apprenticeship  may  be  vacated  by  consent  of  all  the  parties.  Gra- 
ham v.  Graham,  1  S.  &  R.  330. 

The  representatives  of  the  master  of  an  apprentice  whose  indenture  did  not  extend  to 
executors  or  administrators,  are  not  entitled  to  receive  wages  earned  by  the  apprentice 
after  his  master's  death  and  before  the  expiration  of  the  apprenticeship.  Kennedy  v. 
Savage,  2  Browne,  178. 

It  seems  that  an  executor  is  not  liable  on  the  covenants  to  provide  meat,  drink,  cloth- 
ing, &c.     Com.  v.  King,  4  S.  &  R.  109. 

An  apprentice  who  has  been  bound  in  another  state  to  learn  any  trade  or  occupation 
can  not  be  taken  out  of  the  state,  unless  such  removal  is  provided  for  in  the  indenture, 
or  arises  from  the  nature  of  the  contract,  as  in  the  case  of  seafaring  men,  &c.  Com.  v. 
Edwards,  6  Binn.  202.  S.  P.  Com.  v.  Deacon,  6  S.  &  R.  526. 

The  court  will  discharge  an  apprentice  for  acts  of  the  master  injurious  to  his  mind 
and  morals,  as  for  compelling  him  to  work  on  Sundays.  Com.  v.  St.  Germans,  1 
Browne,  24. 

In  case  lor  enticing  away  and  harbouring  an  apprentice,  an  indenture  sigued  by  the 
plaintiff  alone  was  rejected,  although  the  plaintiff  offered  to  prove  that  an  exact  coun- 
terpart was  executed  by  the  guardian,     ^t.  Clair  v.  Jones,  Addis.  343. 
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The  father  of  an  infant  cannot  bind  him  a3  an  apprentice  without  his  consent ;  and  it 
is  necessary  that  the  infant  should  become  a  party  to  and  execute  the  indenture.  Com. 
v.  Moore,  Ashmead's  Rep.  123. 

A  guardian  who  signifies  his  assent  to  the  binding  of  his  ward  an  apprentice,  by  sign- 
ing and  sealing  the  indenture,  is  not  responsible  to  the  master  for  a  breach  of  the  con- 
tracts of  the  apprentice.     Yelde  v.  Levering,  guardian  cf  Rouch,  2  Rawle,  269. 

The  sister  of  a  minor  is  competent  under  the  act  of  assembly,  of  the  29th  September, 
1770,  to  assent  as  his  next  friend  to  binding  him  apprentice  to  her  own  husband.  The 
Com.  ex.  rel.  Taylor  v.  Leeds,  1  Rawle,  191. 

Rut  such  transaction  will  be  more  strictly  scanned,  than  when  the  binding  is  to  a 
stranger,     ibid. 

An  apprentice  is  not  within  the  meaning  of  the  act  of  Feb.  14th,  1729-30,  supple- 
mentary to  the  act  for  "  the  preventing  clandestine  marriages,"  which  prohibits  clergy- 
men and  others  from  joining  in  marriage  "indented  serva?its,"  without  the  consent  of 
their  masters  or  mistresses.     Altemas  v.  Eby,  3  Rawle,  305. 

Held  that  when  an  apprentice  is  employed  without  the  knowledge  and  consent  of  his 
master,  the  master  is  entitled  to  all  his  earnings,  even  when  the  person  for  whom  the 
labor  was  done,  had  no  knowledge  that  he  was  an  apprentice.  James  v.  Le  Roy,  6 
Johnson's  Rep.  274.  Ferguson  v.  Tucker,  2  Harr.  &  Gills.  Rep.  182.  1  Am.  Core. 
Law,  408. 


§ 

(NOTES  AND  REFERENCES.) 

An  action  for  the  penalty  given  by  the  act  of  the  28th  March,  1814,  for  taking  illegal 
fees,  may  be  arbitrated  under  the  act  of  the  20th  of  March,  1810.  Mevay  v.  Edmiston, 
1  Rawle,  457. 

It  is  competent  to  prove  by  the  oath  of  arbitrators,  that  certain  matters  were  not 
examined  or  acted  upon  by  them,  and  that  consequently  they  had  made  a  mistake  in 
their  award.     Roop  »:.  Brubaker,  1  Rawle,  304. 

Suit  upon  an  administration  bond  may  be  arbitrated  under  the  act  of  the  20th  of 
March,  1810.     Stout  v.  Com.  2  Rawle,  341. 

In  a  joint  action  against  two  an  award  of  referees  under  the  act  of  1705,  that  a  cer- 
tain sum  is  due  to  the  plaintiff  by  one  of  the  defendants,  and  another  sum  due  by  the 
other  defendant  is  erroneous.  And  a  general  judgment  by  the  court  upon  such  award 
for  the  aggregate  amount  of  both  sums  is  erroneous.  Soxman  v.  Soxman,  3  Penn'a. 
Rep.  44. 

In  case  of  discrepancy  between  the  submission  to  arbitration  and  the  entry  made  of  it 
by  the  Prothonotary,  the  former  must  prevail.     Bachman  v.  Reigart,  3  Penn'a  Rep.  270. 

An  action  on  a  bail  bond  cannot  be  determined  by  compulsory  arbitration.  Hersh- 
berger  v.  Venus,  ibid.  S95. 

Under  a  submission  of  all  matters  in  variance  between  the  parties,  arbitrators  have  a 
right  to  make  an  award  as  to  costs,  though  nothing  be  said  about  them  in  the  submis- 
sion.    Young  v.  Shook,  4  Rawle,  299. 

Where  a  suit  is  commenced  by  a  writ  returnable  to  July  term,  the  plaintiff  cannot 
take  out  a  rule  of  arbitration  until  after  the  first  day  of  the  following  December  term. 
Dundas  v.  Bladen,  4  Rawle,  463. 

In  a  joint  action  against  two  or  more,  a  rule  of  reference  cannot  be  taken  as  to  one 
of  the  defendants,  nor  any  less  number  than  the  whole,  and  must  be  served  on  all. 
Beltzhoover  v.  The  Commonwealth,  1  Watts,  126. 

An  action  cannot  be  discontinued  after  the  jurisdiction  of  the  arbitrators  has  attached ; 
and  their  jurisdiction  is  considered  as  attaching  from  the  moment  of  their  appointment. 
Horn  v.  Roberts,  Ashmead's  Rep.  45. 
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&mi&mts- 


Judges  of  Common  Pleas  to  appoint 

appraisers,  and  their  duties 
Court  may  dismiss  assignees  when 


•  Act  of  April  14,  T828,  extended  to 
Philadelphia 
When  bonds  of  assignees  may  be 
cancelled 


Act  of  21st  of  March,  1831,  pamph.  p.  192. 

A  further  supplement  to  the  act,  entitled  "A  supplement  to  the  act,  entitled  An  act  to 
compel  assignees  to  settle  their  accounts,  and  for  other  purposes." 

1.  Sect.  I.  In  lieu  of  the  mode  now  provided  on  the  subject,  it  shall 
be  the  duty  of  the  courts  of  common  pleas,  or  in  vacation,  one  of  the  judges 
of  said  court,  in  all  cases  of  voluntary  assignments,  on  application  by 
creditors  or  others  interested,  to  them  made  for  that  purpose,  to  appoint 
two  disinterested  and  competent  citizens  to  appraise  all  the  property,  real, 
personal  and  mixed,  assigned  and  transferred  to  assignees  under  such 
vol  unitary  assignments ;  and  it  shall  be  the  duty  of  such  appraisers,  first' 
being  duly  sworn  or  affirmed  according  to  law,  either  in  open  court  or 
before  some  justice  of  the  peace  or  alderman,  to  act  with  impartiality  and 
fidelity,  to  make  an  inventory  and  appraisement  of  the  property  so  assign- 
ed ;  and  having  first  procured  the  oath  or  affirmation  taken  according  to 
law,  of  the  assignor  or  assignors,  and  of  the  assignee  or  assignees,  that  to 
the  best  of  their  knowledge  and  belief,  the  said  inventory  and  appraise- 
ment is  of  all  the  property,  real,  personal  and  mixed,  assigned  and  trans- 
ferred as  aforesaid,  shall  return  the  said  inventory  and  appraisement  to 
the  court,  where  it  shall  be  filed  of  record ;  for  which  services  the  said 
appraisers  shall  receive  the  same  compensation  as  is  now  allowed  bylaw 
to  auditors,  in  the  orphans'  court ;  and  that  it  shall  and  may  be  lawful  for 
the  district  court  or  court  of  common  pleas  of  the  proper  county,  on  the 
application  of  the  said  appraisers,  stating  the  refusal  or  omission  of  any 
of  the  said  assignors  or  assignees  to  take  said  oath  or  affirmation,  to  is&ue 
a  citation  to  any  such  assignor  or  assignee,  and  to  cause  to  be  adminis- 
tered the  oath  or  affirmation  aforesaid. 

2.  Sect.  II.  In  all  cases  when  assignees,  under  voluntary  assign- 
ments, shall  neglect  or  refuse  to  enter  the  security  which  they  are  now 
by  law  directed  to  give,  it  shall  be  lawful  for  the  courts  of  common  pleas, 
on  application  to  them  for  that  purpose  by  any  person  interested  in  such 
voluntary  assignment,  to  call  such  defaulting  assignees  before  them,  and 
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to  dismiss  them  from  the  said  trust,  and  to  appoint  other  suitable  persons 
in  their  places  and  stead,  who  shall  cause  to  be  made  the  inventory  and 
appraisement,  and  shall  give  the  security  required  by  law  in  cases  of 
voluntary  assignment ;  and  the  assignees  appointed  by  the  said  court  by 
virtue  of  this  act,  shall  be  vested  with  all  the  rights,  privileges  and  autho- 
rities, and  be  subject  to  all  the  liabilities  and  duties  which  would  or  could 
belong  to  the  assignees  originally  designated  in  the  assignment. 

3.  Sect.  III.  The  provisions  of  an  act  passed  the  fourteenth  day  of 
April,  eighteen  hundred  and  twenty-eight,  entitled  "An  act  to  prevent  the 
failure  of  trusts,  to  provide  for  the  settlement  of  accounts  of  trustees,  and 
tor  other  purposes,"  be  and  the  same  are  hereby  extended  to  the  couitof 
common  pleas  of  the  county  of  Philadelphia. 

4.  Sect.  IV.  Upon  the  settlement  of  the  accounts  of  any  assignee  or 
assignees,  trustee  or  trustees,  to  the  satisfaction  of  the  court  to  which  such 
accounts  shall  be  presented,  it  shall  and  may  be  lawful  for  the  court  to 
order  and  direct  the  prothonotary  to  cancel  the  bond  or  bonds  of  such 
assignee  or  assignees,  trustee  or  trustees,  which  bond  or  I  onds  shall 
remain  of  record  in  said  court. 


NOTES  A1\D  REFERENCES. 

A  very  important  security  is  afforded,  to  the  interests  of  creditors,  by  the  above  act. 
It  was  provided  by  the  act  of  April  14,  1828,  feet.  4,  Purdon's  digest,  page  65,  that  in 
all  cases  where  any  person  or  persons  may  hereafter  make  or  execute  any  voluntary 
assignment  of  his,  her  or  their  estate  real,  personal  or  mixed  or  any  part  thereof  to  any 
person  or  persons  in  trust,  and  for  the  use  of  his,  her  or  their  creditors,  such  assignee 
or  assignees  shall  within  thirty  days  from  the  execution  of  the  said  deed  of  assignment 
fde  an  inventory  or  schedule  of  all  the  property  real,  personal  or  mixed  thus  assigned  to 
him  or  them,  in  the  office  of  the  prothonotary  of  the  court  of  common  pleas  of  the  proper 
county,  which  said  inventory  or  schedule  shall  contain  the  appraised  value  of  the  said 
property  thus  asr5igned,  and  the  said  appraisement  and  valuation  shall  be  made  by  two 
disinterested  citizens  of  said  county,  and  shall  be  certified  by  thern  on  oath  or  affirmation 
taken  before  the  said  prothonotary  at  the  time  of  the  filing  of  the  said  inventory  or 
schedule." 

And  it  was  also  provided  by  the  third  section  cf  the  same  act,  that "  at  any  time  after 
one  year,  from  the  time  that  any  voluntary  or  compulsory  assignment,  shall  have  been 
made,  or  executed,  on  the  application  of  any  of  the  creditors  of  such  assignment,  the 
district  courts  or  courts  of  common  pleas  of  the  proper  county,  might  issue  a  citation  to 
such  assignees,  commanding  him,  her  or  them  to  appear,  at  a  time  to  be  appointed  by 
the  courts,  to  settle  his,  her  or  their  accounts,  in  the  manner  prescribed  by  the  first 
section  of  the  act  March  24,  18  IS."  These  are  the  principal  provisions  of  the  prior  acts 
of  assembly  which  are  altered  by  the  act  in  the  text.  The  additional  securities  of  credi- 
tors consist  in  the  appointment  of  disinterested  appraisers  by  the  judges  of  the  courts — 
and  in  the  direct  and  immediate  responsibility  of  the  assignees  to  the  courts,  for  a  proper 
discharge  of  their  duties — or  in  a  prompt  removal  from  their  trusts,  if  they  fail  to  furnish 
satisfactory  security  for  the  due  application  of  the  assigned  property  to  the  purposes  of 
the  assignment. 

Voluntary  conveyances  of  their  estate  made  bona  fde  by  debtors,  to  trustees  for  the 
benefit  of  creditors,  though  a  preference  is  given  to  one  or  more  of  the  creditors,  in 
exclusion  of  the  rest,  have  frequently  been  recognized  and  supported  by  the  courts  of 
Pennsylvania.   Per  Smith,  J.  Burd  v.  Smith,  4  Dall.  85,  in  note. 

Independently  of  the  bankrupt  laws,  a  debtor  may  prefer  one  set  of  creditors  to 
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another,  and  such  a  measure  would  be  neither  illegal  nor  immoral.  Lippincott  v.  Bar- 
ker, 2  Binn.  18C,  S.  P.  Pierpont  &  Lord  v.  Graham,  Circuit  Gt.  April  1820,  MS. 
U.  States  v.  King,  Wallace,  21.  Harman  v.  Reese,  1  Browne,  11.  Cameron  v.  Mont- 
gomery, 13  S.  &  R.  132. 

There  is  nothing  in  the  stat.  13  Eliz.  c.  5,  to  hinder  a  man  from  giving  a  preference 
to  any  creditor  he  pleases,  before  or  even  after  an  action  brought  against  him.  Wilt 
v.  Franklin,  1  Binn.  514. 

One  may  be  an  assignee  in  a  voluntary  assignment,  for  the  benefit  of  creditors,  who 
is  not  himself  a  creditor.     /(/.  520. 

Quere.  Whether  deeds  of  assignment,  made  without  the  privity  of  creditors,  and 
excluding  all  who  do  not  execute  releases,  are  valid  on  general  principles.  Lippincott 
v.  Barker,  2  Binn.  174. 

It  seems,  that  where  no  time  is  limited,  or  a  very  distant  period  named,  within  which 
the  conditions  may  be  complied  with,  such  assignment  would  be  considered  fraudulent. 
Pierpont  &  Lord  v.  Graham,  Cir.  Ct.  April,  1S20,  MS. 

Secvs,  where  a  reasonable  time  is  limited,  within  which  the  trust  property  is  to  vest  in 
those,  for  whom  the  beneficial  interest  was  intended.  What  should  be  considered  a  rea- 
sonable time  for  the  performance  of  the  conditions,  will,  in  general,  depend  upon  the  cir- 
cumstances of  the  case.  But  the  fair  objects  of  the  limitation,  being  to  afford  an  oppor- 
tunity to  the  creditors,  to  accept,  or  reject  the  terms  on  which  the  trust  is  created  ;  the 
time  should  not  exceed  what  may  be  thought  necessary  for  the  purpose.     Ibid. 

An  assignment  in  trust,  for  the  benefit  of  such  creditors  as  should  release  [heir  debts  is 
founded  upon  a  sufficient  consideration  in  law.     Ibid. 

A,  being  largely  indebted  to  several  creditors,  some  of  whom  were  on  the  eve  of  obtain- 
ing judgment,  assigned  certain  estates  to  B  and  C,  in  trust,  to  dispose  of  the  same,  and 
distribute  the  proceeds  among  such  creditors,  as  should  agree  in  writing  to  a  ccpt  the  same 
within  nine  months,  and  in  trust  also  to  pay  to  the  said  A,  the  proportion  of  all  such 
creditors,  as  should  not  signify  their  acceptance  within  the  specified  time.  The  deed  was 
not  delivered  to  the  assignees  for  about  two  months  after  its  date,  was  made  without  the 
consent  of  the  creditors,  and  was  not  accompanied  by  a  schedule  of  the  debts.  Held 
(two  judges  dissenting,)  that  the  assignment  was  fraudulent  in  law,  and  void,  as  against 
a  creditor  who  had  obtained  judgment.     Burd  v.  Smith,  Ct.  Errors,  4  Dall.  76. 

The  main  point,  decided  in  Burd  v.  Smith,  was  that  the  assignment  was  invalid 
because  the  shares  of  those  who  did  not  express  their  assent,  were  to  be  paid  over  to  the 
debtor  who  was  notoriously  insolvent,  and  there  was  reason  to  suppose,  that  it  would 
have  been  almost  impossible  for  the  whole  of  the  creditors  to  receive  notice  of  the  deed, 
and  sicrnify  their  assent  within  the  limited  time.  Per  Tilghmax,  C.  J.  and  Yeates  J  I 
Binn.  515,  522. 

An  assignment  was  made  by  a  debtor,  of  all  his  property,  to  trustees  for  the  benefit  of 
such  creditors,  as  should,  within  four  months,  execute  a  general  release  of  all  demands. 
The  deed  was  executed  on  Saturday,  and  acknowledged  on  Monday,  in  the  course  of 
which  day,  a  general  meeting  of  the  creditors  was  called,  at  which  all  but  one  or  two 
attended.  The  assignment  was  produced  and  accepted  by  them,  and  possession  of  the 
goods  was  delivered  to  the  assignees.  On  the  same  night,  after  the  proceedings  of  the 
creditors,  judgment  was  confessed  on  a  bond,  given  by  the  debtor,  and  a  fi.  fa.  delivered 
to  the  sheriff,  by  virtue  of  which,  he  levied  on  and  sold  the  goods  in  the  possession  of  the 
assignees.  Held  that  the  assignment  was  valid,  and  passed  the  property  from  the  time 
the  creditors  agreed  to  accept  it,  so  as  to  make  the  sheriff  liable  in  an  action  of  trespass. 
Lippincott  &  al.  v.  Barker,  2  Binn.  174. 

A  verdict  for  a  large  sum  was  obtained  against  A,  on  the  afternoon  of  Saturday,  and 
on  the  same  evening  he  conveyed  all  his  property  to  a  trustee  of  his  own  choice,  for  the 
benefit  of  all  his  creditors,  in  equal  proportions.  The  trustee  lived  at  a  distance  of  23 
miles,  and  did  not  hear  of  the  deed  until  four  days  afterwards,  when  he  assented.  The 
debtor  continued  in  possession  of  the  furniture  and  goods,  the  next  day  after  the  execu- 
tion of  the  deed  and  part  of  Monday,  when  they  were  levied  on  at  the  suit  of  a  creditor. 
The  title  deeds  of  the  real  estate  also,  remained  in  the  hands  of  the  grantor,  for  a  period 
of  nearly  two  months.  Held,  that  the  deed  was  valid,  and  took  effect  from  its  execution 
Wilt  v,  Franklin,  1  Binn.  502. 
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But  an  assignment  of  all  his  property  /executed  by  a  debtor  in  insolvent  circumstances 
with  an  understanding,  that  part  of  the  property  assigned,  shall  be  re-conveyed  to  trus- 
tees, for  the  benefit  of  his  family,  is  so  far  as  respects  the  property  conveyed  in  trust  for 
the  family,  fraudulent  and  void,  as  to  all  creditors  who  do  not  assent,  although  the  debts 
due  to  the  creditors  who  assent,  may  exceed  the  whole  amount  of  the  property  assigned. 
M'Allister  v.  Marshall,  6  Binn.  338. 

In  such  case,  the  property  conveyed  in  trust  for  the  family,  remains  in  the  debtor,  and 
not  in  the  assignees,  and  may  be  taken  in  execution  by  a  dissenting  creditor.     Ibid. 

Where  an  assignment  of  effects  has  been  made  to  trustees,  for  the  payment  of  such 
creditors  as  should  execute  a  general  release  no  action  can  be  maintained  against  the 
assignees  by  a  creditor,  for  a  dividend,  until  he  has  performed  the  condition  precedent, 
by  executing  a  release.     Mather  v.  Pratt  &  al.  4  Dall.  224. 

Under  the  act  of  24th  March,  1818,  "to  compel  assignees  to  settle  their  accounts," 
the  court  of  common  pleas  has  power  to  make  an  order  requiring  the  assignees,  in  a 
voluntary  assignment  for  the  benefit  of  creditors,  to  produce,  and  to  submit  to  the 
inspection  of  a  creditor,  any  books,  papers  or  documents,  which  are  in  their  possession, 
and  which  came  to  them  from  the  assignor.  Ingraham  v.  Coxe  &  al.  assignees  of 
Frazer,  Com.  Pleas,  Philad.  April  9,  1S22,  MS. 

No  one  is  entitled  to  relief  under  the  act  of  1818,  but  a  creditor  of  the  assignor,  and 
only  such  creditor  as  has  complied  with  the  terms  of  the  assignment,  and  who,  of  course, 
has  an  interest  in  the  fund  assigned.  Hopkins  v.  Henderson's  assignees,  Com.  Pleas, 
Philad.  1822.  Rush  &  al.  assignees  of  Rcinhardt  v.  Kinsell,  Com.  Pleas,  Philad.  April 
9,  1822,  MS. 

Therefore,  the  assignor  himself,  in  respect  of  his  interest  in  the  surplus,  is  not  entitled 
to  avail  himself  of  the  process  given  by  this  act,  nor  is  any  person  claiming  under  him. 
Rush  &  al.  v.  Kinsell,  ut  supra. 

Where  the  assignees,  under  a  voluntary  assignment,  have  sold  the  property  of  the 
debtor,  and  received  money  enough  to  pay  all  the  debts  of  the  assignor,  an  action  will  lie 
to  compel  payment  to  a  creditor  whose  claim  against  the  assignor  is  established.  Rush 
v.  Good,  14  S  &  R.  226. 

But,  it  seems  that  a  creditor  can  not  support  an  action  for  a  proportion  or  rateable 
share  of  the  debt  claimed,  until  he  has  proceeded  against  the  trustees,  so  far  as  to  have  a 
dividend  declared  and  distribution  ordered  according  to  the  act  of  assembly.      Ibid. 

Where  several  papers,  purporting  to  be  the  accounts  of  the  assignees  of  a  debtor, 
were  found  in  the  prothonotary's  office,  and  appeared  to  have  been  all  filed  together,  it 
was  held,  that  if  one  paper  was  given  in  evidence  against  the  assignees,  the  others  were 
evidence  for  them.     Jbid. 

If  assignees  for  the  benefit  of  creditors,  sell  the  goods  which  have  been  assigned  to 
them,  the  action  for  the  price  of  the  goods  should  be  in  their  own  name ;  but  if  they  style 
themselves  "assignees,"  it  is  merely  surplusage,  and  their  right  of  action  is  not  affected. 
Wilmarth  v.  Mountford,  8  S.  &  R."l24. 

An  assignee  under  a  voluntary  assignment  cannot  since  the  passage  of  the  act  of  14th 
of  April,  1828,  sell  the  property  which  passed  to  him  under  the  assignment,  before  he 
files  the  inventory  and  gives  the  security  required  by  the  act;  and  if  he  attempts  to  do 
so,  or  does  so,  he  is  liable  to  be  dismissed.     Shaw's  case.   1  Ashmead,  382, 
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Attorney  may  make  affidavit  and  enter        j  Oath  of  attorney  ,  3 

into  recognizance  on  writ  of  error,  J  Power  and  duty  of  attorney  4 

appeal,  &c.  1      Who  may  not  practice  as  attorney  6 

Court  may  admit  attorneys  2  | 

Act  of  11th  of  June  1832,  pamph,  p.  Gil. 

A  supplement  to  an  act  entitled  "An  act  concerning  the  administration  of  Justice." 
See  Judiciary. 

1.  Sect.  III.  From  and  after  the  passage  of  this  act,  whenever  a  writ 
of  error  may  be  sued  out  from  the  Supreme  court,  to  remove  the  proceed- 
ings of  any  inTerior  court,  the  party,  his  agent  or  attorney,  shall  be  com- 
petent to  make  the  affidavit  required  in  such  cases. 

Act  of  27th  of  March  1833,  pamph.  p.  99. 

An  act  to  facilitate  appeals  by  guardians  from  the  judgments  of  justices  of  the  peace, 
and  from  awards  of  arbitrators,  and  for  other  purposes.      See  Guardian. 

Sect.  II.  From  and  after  the  passage  of  this  act,  whenever  an  appeal 
is  entered  to  the  Supreme  court,  or  a  certiorari  is  sued  out  to  remove  the 
proceedings  of  a  justice  or  alderman  to  the  Common  Pleas  or  Quarter 
Sessions,  the  party,  his  agent  or  attorney,  may  make  and  enter  into  the 
required  affidavit  and  recognizance. 

Act  of  14th  of  April  1831,  pamph.  p.  254. 

An  act  relative  to  the  organization  of  the  courts  of  justice.     See  Judiciary. 

* 

2.  Sect.  LXVIII.  The  judges  of  the  several  courts  of  record  of  this 
commonwealth  shall  respectively  have  power  to  admit  a  competent  num- 
ber of  persons  of  an  honest  disposition,  and  learned  in  the  law,  to  practice 
as  attornies  in  their  respective  courts. 

3.  Sect.  LXIX.  Before  any  attorney,  admitted  as  aforesaid,  shall 
make  any  plea  at  the  bar  except  in  his  own  case,  he  shall  take  an  oath  or 
affirmation,  as  follows,  viz  : 

You  do  swear  or  affirm  that  you  will  support  the  constitution  of  the 
United  States  and  the  constitution  of  this  Commonwealth,  and  that  you 
will  behave  yourself  in  the  office  of  attorney  within  this  court,  according 
to  the  best  of  your  learning  and  ability,  and  with  all  good  fidelity,  as  well 
to  the  court  as  to  the  client,  that  you  will  use  no  falsehood,  nor  delay  any 
person's  cause  for  lucre  or  malice. 

4.  Sect.  LXX.  Every  such  attorney  shall  have  power  to  commence, 
prosecute  and  defend,  all  actions  and  suits  in  which  he  may  be  retained 
or  concerned,  from  time  to  time,  in  the  manner  and  with  the  effect  hitherto 
allowed  and  practised. 
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Sect.  LXXI.  The  attorney  for  the  plaintiff  in  every  action,  shall,  if 
required,  file  his  warrant  of  attorney  in  the  office  of  the  prothonotary  or 
clerk  of  the  court  in  which  such  action  shall  be  depending,  at  the  term  of 
the  court  in  which  he  declares  ;  and  the  attorney  for  the  defendant  shall, 
if  required,  file  in  like  manner  his  warrant  of  attorney,  at  the  term  of  the 
court  in  which  he  appears. 

Sect.  LXXII.  If  any  attorney  shall  neglect  or  refuse  to  file  his  warrant 
of  attorney  in  the  manner  required  by  law,  he  shall  not  be  allowed  a  fee 
in  the  bdl  of  costs,  nor  be  suffered  to  speak  in  the  cause  until  he  shall  have 
filed  his  warrant. 

Sect.  LXXIII.  If  any  attorney  at  law  shall  misbehave  himself  in  his 
office  of  attorney,  he  shall  be  liable  to  suspension,  removal  from  office,  or 
to  such  other  penalties  as  have  hitherto  been  allowed  in  such  cases  by  the 
laws  of  this  Commonwealth. 

Sect.  LXXIV.  If  any  such  attorney  shall  retain  money  belonging  to 
his  client,  after  demand  made  by  the  client  for  the  payment  thereof,  it 
shall  be  the  duty  of  the  court  to  cause  the  name  of  such  attorney  to  be 
stricken  from  the  record  of  the  attorneys,  and  to  prevent  him  from  prose- 
cuting longer  in  the  said  court. 

5.  Sect.  LXXV.  No  judge  of  any  court  of  this  commonwealth  shall 
practice  as  attorney  or  counsellor  in  any  court  of  justice  in  this  common- 
wealth or  elsewhere,  nor  shall  he  hold  or  exercise  the  office  of  alderman  or 
notary  public. 

Nor  shall  any  alderman  or  justice  of  the  peace  practice  as  aforesaid, 
in  any  case  which  has  been  or  may  be  removed  from  before  him  by  appeal 
or  by  a  writ  of  certiorari,  or  act  as  agent  in  any  such  case. 

Nor  shall  any  prothonotary  or  clerk  of  any  court  practice  as  aforesaid, 
in  the  court  of  which  he  shall  be  prothonotary  or  clerk. 

Nor  shall  the  register  of  wills  of  any  county  practice  as  aforesaid,  in 
the  Orphans'  court  of  the  same  county. 

Act  of  the  14th  of  April  1835. 

A  supplement  to  an  act,  entitled  "An  act  relative  to  the  organization  of  the  Courts  of 
Justice,  passed  the  fourteenth  day  of  April,  one  thousand  eight  hundred  and  thirty-four. 

Sect.  I.  The  seventy-fifth  section  of  the  act,  to  which  this  is  a  supple- 
ment, shall  not  be  construed  to  extend  to  such  person  or  persons  as  at 
the  time  of  the  passage  of  said  act  held  or  exercised  the  office  of  alderman 
or  notary  public. 

(NOTES  AND  REFERENCES.) 

An  attorney  at  law  can  recover  on  a  quantum  meruit  for  his  professional  services. 
Gray  v.  Brackenridge,  2  Penn.  Rep.  75. 

The  court  will  not  grant  a  review  of  a  road  on  the  petition  of  an  attorney.  It  does 
not  fall  within  his  authority  as  attorney.  Road  in  Lebanon  county.  Supreme  Court, 
H  arrisburg,  May  Term,  1 835. 
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Auctioneers  may  be  commissioned  in  '  Property  which  may  be  sold  without 


the  city  of  Lancaster  1 
Fees  to  be  paid  to  commonwealth,  ibid 
Subject  to  certain  duties  and  regula- 
tions 2 
Compensation  to  auctioneers  3 
Penalty  on  selling  without  license,  4 


licence                                                   ibid 
Provisions  of  this  act  extended  to  cer- 
tain towns  5 
Prohibitions  as  to  sale  of  goods  6 
Mode  of  proceeding  against  violations 

of  the  law  7 

Act  extended  to  certain  towns  8 


Act  of  April  7,  1832,  pamph.  p.  3G1. 

An  act  regulating  auctions  in  the  city  of  Lancaster,  and  other  towns  in  this  common- 
wealth. 

1.  Sect.  I.  From  and  after  the  first  day  of  May  next,  when  any 
citizen  of  this  state,  who  shall  have  resided  in  the  city  of  Lancaster,  for 
one  year,  and  shall  have  paid  into  the  treasury  of  the  commonwealth,  the 
sum  of  five  hundred  dollars,  and  filed  in  the  office  of  the  secretary  of  the 
commonwealth,  his  bond  in  the  penal  sum  of  five  thousand  dollars,  condi- 
tioned for  the  faithful  performance  of  the  duties  of  an  auctioneer,  and  for 
the  payment  of  all  duties  and  taxes  which  may  become  due  to  the  state, 
in  consequence  of  his  exercising  the  trade  or  occupation  of  an  auctioneer, 
with  two  or  more  sufficient  sureties,  to  be  approved  of  by  the  judges  of  the 
court  of  Common  Pleas,  of  the  county  of  Lancaster,  or  any  two  of  them, 
which  approval  together  with  the  fact,  that  the  applicant  is  a  citizen  and 
resident  of  the  city  of  Lancaster,  as  aforesaid,  shall  be  certified  by  the  said 
judges  on  the  bond,  to  be  transmitted  to  the  secretary  of  the  common- 
wealth, the  Governor  shall  thereupon  grant  to  such  citizen  a  commission 
in  legal  form,  authorizing  him  to  make  sales  by  auction  according  to  law, 
of  all  and  every  kind  of  merchandize  whatsoever,  at  an}^  place  within  the 
limits  of  the  city  of  Lancaster,  for  the  term  of  one  year  from  the  date  of 
said  commission. 

Sect.  II.  The  auctioneers  appointed  in  pursuance  of  this  act, 
shall  receive  and  pay  to  the  state  treasurer  for  the  use  of  the  common- 
wealth, the  same  rates  of  duties  on  all  articles  struck  off  or  sc  Id  to  them 
that  are  required  to  be  received,  and  paid  by  the  auctioneers  of  the  city  of 
Philadelphia,  and  shall  be  subject  to  the  same  conditions,  rules,  regula- 
tions and  restrictions,  in  all  respects  as  are  imposed  by  law  on  the  auc- 
tioneers of  the  said  city  of  Philadelphia,  except  so  far  as  the  same  may  be 
inconsistent  with  the  provisions  of  this  act. 

2.  Sect.  III.  Every  auctioneer  commissioned  in  pursuance  of  this  act, 
shall  be  at  liberty  to  contract  with  the  person  consigning  to  him  property 
for  sale,  for  such  compensation  as  may  be  agreed  upon  by  the  contracting 
parties. 

3.  Sect.  IV.  From  and  after  the  first  day  of  May  next,  it  shall  not 
be  lawful  for  any  person  except  auctioneers  commissioned  in  pursuance  of 
this  act,  to  sell  or  dispose  of  by  public  outcry  or  vendue,  'within  the  limits 
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of  the  city  of  Lancaster,  any  description  of  property  whatever,  (except  as  is 
hereinafter  excepted,)  and  every  person  offending  against  this  provision, 
and  being  thereof  legally  convicted,  snail  for  every  such  offence  forfeit 
and  pay  the  sum  of  five  hundred  dollars,  to  be  recovered  as  debts  of  like 
amount  are  by  law  recoverable,  to  the  use  of  the  commonwealth:  Provided, 
That  nothing  herein  contained  shall  be  so  construed  as  to  hinder  or  pre- 
vent the  sale  of  horses,  cattle,  carriages,  second  hand  household  and 
kitchen  furniture,  farming  utensils  and  mechanics  tools,  books,  or  real 
estate,  or  the  remains  of  the  stock  of  deceased  merchants,  or  of  those 
who  wish  to  close  their  business,  or  such  sales  as  are  authorized  by  the 
fourth  section  of  an  act,  passed  the  twenty-third  day  of  September,  one 
thousand  seven  hundred  and  eighty,  entitled  "An  act  to  alter  and  amend 
an  act  for  the  more  effectual  suppression  of  auctions  and  vendues,  and  to 
prohibit  male  persons  capable  of  bearing  arms,  irom  being  hawkers  and 
pedlars:"  Provided  also.  That  no  auctioneer  commissioned  under  this 
act,  shall  sell  by  auction  any  goods,  wares  or  merchandize,  except  in  the 
cases  above  specified,  by  less  quantity  than  the  piece,  package,  parcel, 
bale  or  box,  as  the  case  maybe,  under  the  penalty  herein  mentioned. 

5.  Sect.  V.  Sales  at  auction  shall  be  regulated  in  the  boroughs  of 
Harrisburg,  Carlisle,  Marietta,  Columbia  and  York,  Frystown,  and  Butts- 
town,  and  Westchester,  and  the  borough  of  Chambersbin-g,  in  the  ,same 
manner  as  is  provided  for  in  the  preceding  sections  of  this  act,  for  the  city 
of  Lancaster,  the  auctioneers  to  be  appointed  in  the  same  manner,  pay 
the  same  duties,  give  the  same  security,  and  be  liable  to  the  same  regu- 
lations and  penalties. 

Act  of  April  10,  1833,  pamph.  p.  170. 

A  supplement  to  the  act  regulating  auctions  in  the  city  of  Lancaster,  and  other  towns 
of  this  commonwealth,  passed  on  the  seventh  day  of  April,  eighteen  hundred  and 
thirty-two. 

6.  Sect.  I.  From  and  after  the  passage  of  this  act,  if  any  auctioneer 
residing  in  the  city  of  Lancaster,  shall  sell  or  expose  to  sale  by  auction 
any  goods,  wares  or  merchandize  by  less  quantity  than  the  entire  piece, 
package,  bale  or  box  as  the  same  may  have  been  imported  or  put  up  by 
the  manufacturer,  except  such  as  are  enumerated  in  the  first  proviso  of  the 
fourth  section  of  the  act  to  which  this  is  a  supplement,  it  shall  be  deemed 
a  violation  of  his  privilege  as  an  auctioneer. 

Sect.  II.  No  person  or  persons  shall,  under  pretence  of  declining  busi- 
ness, dispose  of  his,  her  or  their  stock  of  goods  or  merchandize,  by  public 
auction  in  ihe  city  ot  Lancaster,  or  in  any  of  the  totfns  mentioned  in  this 
act,  or  in  Ihe  act  to  which  this  is  a  supplement,  unless  such  person  or 
persons  shall  have  resided  and  been  a  licensed  retailer  in  the  said  city  or 
town  at  least  six  months  immediately  preceding  such  sale,  and  that  under 
such  pretence  of  declining  business,  no  person  or  persons  as  aforesaid, 
shall  dispose  of  his,  her,  or  their  stock  of  goods  or  merchandize,  by  public 
auction  in  the  said  city  cr  towns,  more  than  once  in  any  term  of  twelve 
successive   months  ;   and  that  every  person  or  persons  offending  against 
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this  section,  shall  upon  conviction,  forfeit  and  pay  a  fine  of  not  less  than 
iilty  nor  more  than  five  hundred  dollars  to  the  commonwealth,  and  the 
like  proceedings  shall  be  had  against  such  person  or  persons,  as  are 
directed  by  this  act  and  by  the  act  to  which  this  is  a  supplement,  in  cases 
of  auctioneers  violating  the  provisions  of  the  said  acts. 

7.  Sect.  III.  From  and  after  the  passage  of  this  act,  the  mode  of  pro- 
ceeding against  any  person  for  a  violation  ot  the  provisions  of  this  act,  or 
the  act  to  which  this  is  a  supplement,  shall  be  by  indictment  in  the  court 
of  Quarter  Sessions  of  the  proper  county,  and  whenever  complaint  shall 
be  made  to  any  justice  of  the  peace  or  alderman  of  the  proper  county  or 
city,  on  oath  or  affirmation,  against  any  person  for  violating  the  provisions 
of  the  same,  it  shall  be  his  duty  to  issue  a  warrant  tor  the  apprehension 
of  such  person,  and  compel  him  to  enter  into  a  recognizance  with  suffi- 
cient sureties  for  his  appearance  at  the  next  court  of  Quarter  Sessions  of 
the  proper  county,  to  answer  the  said  complaint,  and  any  person  being 
thereof  duly  convicted,  shall  pay  a  fine  for  the  use  of  the  commonwealth, 
of  not  less  than  fifty  nor  more  than  five  hundred  dollars,  at  the  discretion 
of  the  court,  together  with  the  costs  of  prosecution  ;  and  so  much  of  the 
fourth  section  of  the  act  to  which  this  is  a  supplement,  as  authorizes  suit 
to  be  brought  for  the  penalty  of  five  hundred  dollars,  be  and  the  same  is 
hereby  repealed,  except  as  to  suits  now  brought  and  pending. 

8.  Sect.  IV.  Sales  at  auction  shall  be  regulated  in  the  borough  of 
Lebanon,  and  in  the  different  towns  and  villages  in  the  county  of  Lebanon, 
and  in  the  borough  of  Williamsport  in  the  county  of  Lycoming,  in  the 
same  manner  as  is  provided  for  in  the  preceding  sections  of  this  act,  and 
in  the  act  to  which  this  is  a  supplement,  for  the  city  of  Lancaster  ;  the 
auctioneer  to  be  appointed  in  the  same  manner,  paying  the  same  duties, 
and  be  liable  to  the  same  regulations  and  penalties,  and  the  duties  enjoined 
in  the  first  section  of  this  act  upon  justices  of  the  peace  in  the  county  of 
Lancaster,  are  extended  to  the  counties  of  Dauphin,  Cumberland,  York, 
Chester,  Lycoming  and  Lebanon. 

Sect.  V.  The  provisions  of  this  act  shall,  so  far  as  concerns  the  city 
and  county  of  Lancaster,  not  go  into  operation  until  the  seventh  day  of 
June  next. 


NOTES  AND  REFERENCES. 

Under  the  act,  of  29th  March  1824,  an  auctioneer  is  liable  to  be  punished  by  indictment, 
who  in  addition  to  his  registered  auction  store,  has  a  separate  auction  store  lor  the  sale 
of  household  furniture.     Wood  v.  Commonwealth,  12  S.  &  R.  213. 

An  auctioneer's  bond,  under  the  acts  of  assembly,  is  a  security  for  his  private  cus- 
tomers, as  well  as  for  the  duties  payable  to  the  state.  Yard  v.  Lea,  3  Yeates,  335,  S 
C.  affirmed  in  court  of  errors,  4  Dall.  95. 

It  seems  that  the  seller  of  goods  at  auction,  may  lawfully  employ  an  agent  to  bid  the 
goods  up  to  a  limited  price,  without  making  it  publicly  known.  Steele  v.  Ellmaker, 
11  S.  &  R.  86.     [But  see  Donalson  v.  M'Roy,  2  Browne,  346,  as  to  sheriff's  sales.] 

Where  goods  are  sent  to  an  auctioneer  with  directions  to  dispose  of  them  at  a  certain 
average  advance  on  the  invoice  price,  he  is  liable  for  the  difference  if  he  sell  them  for 
less  than  the  price  limited.     Steele  v.  Ellmaker,  11  S.  &  R.  86. 
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(See  PUBLIC  ACCOUNTS,  Post.) 


The  charter  of  the  Mechanics  bank 

extended  1 

The  charter  of  the  Farmers  bank  of 
Reading  extended  2 

The  charter  of  the  Commercial  bank 
extended  3 

The  charter  of  the  bank  of  the  Northern 
Liberties,  and  the  Monongahela  bank 
extended  4 

A  bank  established  at  Northumberland     5 

Act  for  establishing  Lebanon  bank 

revived  6 

The  act  extending  the  charter  of  the 
bank  of  the  Northern  Liberties  ex- 
plained 7 

The  Moyamensing  bank  established         8 

The  Girard  bank  established  9 

An  office  of  Discount  and  Deposit  at 
Port  Carbon  authorized  10 

The  charters  of  the  banks  of  Montgome- 
ry co.,  Chambersburg,  Carlisle  and 
Delaware  co.  extended  1 1 

Electing  a  President  of  the  Montgome- 
ry bank  provided  for  12 

The  Western  bank  of  Philadelphia 

established  13 

The  Manufacturers  and  Mechanics 
bank  of  the  Northern  Liberties  estab- 
lished 14 

The  Doylestown  bank  cf  Bucks  co. 

established  15 

The  Middletown  bank  established  16 


The  Merchants  and  Manufacturers 

bank  of  Pittsburg  established  17 

The  charter  of  Pittsburg  bank  extended  1 8 
The  charter  of  the  Kensington  bank 

extended  19 

The  Lumbermens  bank  established         20 
The  charter  of  the  Schuylkill  bank 
extended — the  office  of  Discount 
and  Deposit  at  Port  Carbon  con- 
tinued 2 1 
The  charter  of  the  York  bank  extended  22 
The  charter  of  the  Erie  bank  extended  23 
The  Towanda  bank  established              24 
The  location  of  the  Moyamensing  bank 


changed 
Tax  on  bank  dividends 
The  charter  of  the  Chester  county 

bank  extended 
The  charter  of  the  Germantown  bank 

extended 
The  charter  of  Easton  bank  extended 
The  charter  of  the   Farmers  bank  of 

Lancaster  extended 
The  charter  of  the  Harrisburg  bank 

extended 
The  Farmers  and  Drovers  bank  of 

Waynesburg  established 
The  Lewistown  bank  established 
Charter  of  the  Mechanics  bank 

extended  twenty  years 
Stock  loan  books  removed  to  the 

bank  of  Pennsylvania 
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Act  of  Feb.  18, 1831,  pamph.  p.  73. 

An  act  to  extend  the  charter  of  the  Mechanics  Bank  of  the  city  and  county  of  Phila- 
delphia. 

1.  Sect.  I.  Extends  the  charter  of  the  Mechanics  bank  of  the  city 
and  county  of  Philadelphia  for  the  term  often  years,  from  the  first  Wed- 
nesday in  May,  1835. 

Sect.  II.  From  and  after  the  first  day  of  December  next,  no  officer 
of  the  Mechanics'  bank  of  the  city  and  county  aforesaid,  except  the  presi- 
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dent  and  directors,  shall  be  permitted  to  own,  either  directly  or  indirectly, 
anv  share  or  shares  of  the  capital  stock  of  said  bank,  under  pain  of  for- 
feiture of  all  stock  so  held  to  and  for  the  use  and  benefit  of  the  said  bank. 

Act  of  Feb.  23,  1831,  Pamph.  p.  82. 

An  act  to  extend  the  charter  of  the  Farmers  Bank  of  Reading. 

2.  Sect.  I.  Extends  the  charter  of  the  Farmers  bank  of  Reading, 
ten  years  from  the  first  Wednesday  of  May,  1333. 

Act  of  March  2,  1831,  Pamph.  p.  99. 

An  act  to  extend  the  charter  of  the  Commercial  Bank  of  Pennsylvania. 

3.  Sect.  I.  Extends  the  charter  of  the  Commercial  bank  of  Penn- 
sylvania for  the  term  often  years  from  the  first  Wednesday  in  May,  1835. 

Sect.  2.     See  the  second  section  of  the  act  of  Feb.  18,1831.    Supra. 

Act  of  March  30,  1831,  Pamph.  p.  244. 

An  act  to  extend  the  charter  of  the  Bank  of  the  Northern  Liberties,  and  the  charter  of 
the  Monongahela  Bank  at  Brownsville. 

4.  Sects.  I.  &  II.  Extends  the  charter  of  the  banks  of  the  Northern 
Liberties  and  the  Monongahela  bank  at  Brownsville,  for  the  term  often 
years,  from  the  first  Wednesday  of  May,  1835. 

Act  of  April  1,  1831,  Pamph.  p.  208. 

An  act  to  establish  a  Bank  at  Northumberland  in  Northumberland  county,  and  to  revive 
the  act  incorporating  a  Bank  at  Lebanon  in  Lebanon  county. 

5.  Sect.  I,  Appoints  commissioners  to  carry  into  effect  the  estab- 
lishment of  a  bank  in  the  county  of  Northumberland,  to  be  located  at  the 
borough  of  Northumberland,  and  to  be  known  by  the  name  of  the  bank 
of  Northumberland,  with  a  capital  stock  not  exceeding  two  hundred 
thousand  dollars. 

Sect.  II.  Provides  for  the  election  of  directors,  and  the  continuance  of 
the  charter,  until  the  first  day  of  November,  1841. 

Sect.  III.  The  eleventh,  twelfth,  and  thirteenth  sections  of  the  act 
entitled,  "An  act  to  re-charter  certain  banks,"  passed  the  twenty -first  of 
March,  one  thousand  eight  hundred  and  twenty-four,  and  also  the  fifth 
section  of  the  act,  entitled  "An  act  to  establish  a  bank  in  the  county  of 
Lebanon,  and  for  other  purposes,"  be,  and  they  are  hereby  extended  to  the 
bank  chartered  by  this  act ;  subject,  nevertheless,  to  the  like  provisions 
and  restrictions,  and  also,  to  all  requisitions  as  to  bonus  or  premium  to  be 
paid  to  the  commonwealth,  as  a  consideration  for  the  privileges  herein 
granted,  as  now  by  lav/  is,  or  as  the  legislature  may  at  any  time  hereafter 
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demand;  and  to  such  other  restrictions  and  regulations,  as  the  legislature 
may  at  any  time  enact,  for  regulating  the  banking  institutions  of  this 
commonwealth. 

Sect.  IV.  The  whole  stock  subscribed  or  owned  by  stockholders  of 
said  bank,  shall  be  held  in  law  and  equity,  for  the  payment  and  liquidation 
of  the  debts  of  said  bank. 

6.  Sect.  V.  Revives  an  "act  to  establish  a  bank  in  the  county  of 
Lebanon  and  for  other  purposes,"  passed  April  11,  A.  D.  18fc7,  and  con- 
tinues it  in  force  till  the  first  day  of  November,  1841. 

Act  of  February  20,  1832,  Famph.  p.  85. 

A  supplement  to  an  act  entitled  "An  act  to  extend  the  charter  of  the  Bank  of  the  North- 
ern Liberties  and  the   charter  of  the  Monongahela  Bank  of  Brownsville." 

7.  Sect.  I.  &  Preamble.  Explain  the  act  of  March  30,  1831,  svpra, 
and  extend  the  charter  of  the  bank  of  the  Northern  Liberties,  ten  years 
from  the  first  day  of  May,  A.  D.  1835. 

Act  of  March  30.  1832,  Famph.  p.  234. 

An  act  to  incorporate  the  Moyamcnsing  Bank  in  the  county  of  Philadelphia. 

8.  Sect.  I.  Appoints  commissioners,  to  carry  into  effect,  the  estab- 
lishment of  a  bank,  to  be  called  and  known  by  the  name  of  the  Moyamen- 
sing  bank,  in  the  county  of  Philadelphia,  with  a  capital  stock  not  exceed- 
ing two  hundred  and  fiity  thousand  dollars. 

Sect.  If.  Provides  for  the  election  of  directors,  and  the  continuance 
of  the  charter  till  the  first  day  of  September,  A.  D.  1847. 

Sect.  III.  IV.  and  V.  Have  an  individual  relation  to  the  present  hank. 

Act  of  April  3,   1832,  Famph.  p.  271. 

An  act  to  incorporate  the  Girard  Bank  in  the  city  of  Philadelphia. 

9.  Sect.  I.  Appoints  commissioners  to  carry  into  effect  the  estab- 
lishment ol  a  bank  to  be  called  and  known  by  the  name  of  the  Girard  bank 
in  the  city  of  Philadelphia,  with  a  capital  stock  not  exceeding  one  million 
live  hundred  thousand  dollars. 

Sect.  II.  Provides  for  election  of  directors,  and  duration  of  charter 
until  September  1,  1847. 

Sect.  III.  IV.  and  V.     Have  an  individual  relation  to  the  present  bank. 

Act  of  April  7,  1832,  Famph.  p.  359. 

An  act  to  authorize  the  establishment  of  a  branch  Bank  in  the  town  of  Port  Carbon,  in 
the  county  of  Schuylkill,  and  to  extend  the  charter  of  certain  Banks. 

10.  Sect.  I.  Authorizes  the  Schuylkill  bank  of  Philadelphia,  to 
establish  an  office  of  discount  and  deposit,  in  the  town  of  Port  Carbon,  in 
the  county  of  Schuylkill,  on  certain  conditions. 
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11.  Sect.  II.  Extends  the  term  of  the  charters  of  the  banks  of 
Montgomery  county,  the  bank  of  Chambersburg,  the  Carlisle  bank,  and 
the  bank  of  Delaware  county,  ten  years  from  and  after  the  first  Wednes- 
day in  May,  A.  D.  1835. 

12.  Sect:  III.  Authorizes  the  directors  of  the  bank  of  Montgomery 
county,  to  elect  a  President. 

Act  of  April  23,  1832,  Pamph.  p.  380. 

An  act  to  establish  the  Western  Bank  of  Philadelphia. 

13.  Sect.  1.  Appoints  commissioners  to  carry  into  effect,  the  estab- 
lishment of  bank  in  the  city  of  Philadelphia  to  be  known  by  the  name 
of  the  Western  bank  of  Philadelphia,  with  a  capital  stock  of  five  hundred 
thousand  dollars. 

Sect.  II.  The  said  bank  shall  be  established  and  conducted 
agreeably  to  an  act  passed  the  twenty-first  day  of  March,  one  thousand 
eight  hundred  and  fourteen,  entitled  "An  act  regulating  banks,"  and  an 
act  passed  the  twenty-fifth  March,  eighteen  hundred  and  twenty-four, 
entitled  "An  act  to  recharter  certain  banks,"  with  all  the  rights  and  privi- 
leges, and  subject  to  all  the  like  regulations,  restrictions,  penalties  and 
taxes,  imposed  upon  the  other  banks  referred  to  in  the  acts  aforesaid  : 
Provided,  nevertheless,  That  within  one  year  from  this  date,  the  sum  of 
twenty-five  thousand  dollars  be  paid  by  the  president  and  directors  of  the 
Western  bank  of  Philadelphia,  into  the  hands  of  the  State  Treasurer,  as  a 
bonus  for  the  privileges  hereby  granted. 

Sect.  III.  The  eleventh,  twelfth,  and  thirteenth  sections  of  the 
act  entitled,  "An  act  to  recharter  certain  banks,"  passed  the  twenty-first 
March,  eighteen  hundred  and  twenty-four,  and  also  the  fifth  section  ofthe 
act  entitled  "An  act  to  establish  a  bank  in  the  county  of  Lebanon  and 
for  other  purposes,"  passed  the  eleventh  day  of  April,  one  thousand  eight 
hundred  and  twenty-seven,  be  and  they  are  hereby  extended  to  the  bank 
chartered  by  this  act,  and  that  the  charter  thus  granted  shall  continue  in 
full  force  and  effect  until  the  first  day  of  November,  one  thousand  eight 
hundred  and  forty-seven,  and  no  longer. 

Sect.  IV.  V.  and  VI.     Relate  only  to  the  present  bank. 

Act  of  April  23,  1832,  Pamph.  p.  383. 

An  act  to  incorporate  the  Manufacturers  and  Mechanics  Bank  of  the  Northern  Liberties 
in  the  county  of  Philadelphia. 

14.  Sect.  I.  Appoints  commissioners  to  carry  into  effect  the  estab- 
lishment of  a  bank  to  be  called  and  known  by  the  name  ofthe  Manufactu- 
rers and  Mechanics  bank  ofthe  Northern  Liberties,  in  the  county  of  Phila- 
delphia, with  a  capital  stock  not  exceeding  three  hundred  thousand  dollars. 

Sect.  II.  Provides  for  the  election  of  directors,  and  the  duration  of 
the  charter  till  first  day  of  September,  1847. 

Sect.  III.  IV.  and  V.    Have  an  individual  relation  to  this  bank. 
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Act  of  April  23,  1832,  Pamph.  p,  385, 
An  act  to  incorporate  the  Doylestown  Bank  of  Bucks  county. 

15.  Sect.  I.  Appoints  commissioners  to  carry  into  effect  the  estab- 
lishment of  a  bank  to  be  called  and  known  by  the  name  of  the  Doylestown 
bank  of  Bucks  county,  with  a  capital  stock  not  exceeding  one  hundred 
and  fifty  thousand  dollars. 

Sect.  II.  Provides  for  choosing  directors,  and  the  duration  of  the 
charter  until  the  first  day  of  September,  A.  D.  1847. 

Sect.  III.  and  IV.     Relate  to  the  present  bank. 

Act  of  June  9,  1832,  Pamph.  p.  601. 

An  act  to  establish  the  Bank  of  Middletown. 

lfi.  Sect.  I.  Appoints  commissioners  to  carry  into  effect  the  estab- 
lishment of  a  bank  in  the  county  of  Dauphin,  to  be  known  by  the  name  of 
the  bank  of  Middletown,  with  a  capital  stock  not  exceeding  two  hundred 
thousand  dollars. 

Sect.  II.  Provides  for  choosing  directors,  and  the  duration  of  the 
charter  until  the  first  day  of  November,  A.  D.  1842. 

Sect.  III.     Extends  the  provisions  of  other  laws  to  this  bank. 

Act  of  March  29,  1833,  Pamph.  p.  102. 

An  act  to  incorporate  the  Merchants  and  Manufacturers  Bank  of  Pittsburg. 

17.  Sect.  I.  Appoints  commissioners  to  carry  into  effect  the  estab- 
lishment of  a  bank  to  be  called  and  known  by  the  name  of  the  Merchants 
and  Manufacturers  bank  of  Pittsburg,  with  a  capital  stock  not  exceeding 
six  hundred  thousand  dollars. 

Sect.  II.  Provides  the  form  of  subscription  and  for  the  sale  of  the 
stock  at  public  auction,  and  the  conditions  of  sale. 

Sect.  III.  The  one-half  of  the  capital  stock  shall  be  paid  in  at 
the  call  of  the  directors,  within  two  years  after  said  bank  shall  go  into 
operation,  and  from  time  to  time  afterwards  such  further  amount  as  the 
directors  may  call  for,  not  exceeding  the  whole  capital ;  and  should  the 
bank  tail  to  meet  its  engagements,  each  person  holding  stock  at  the  time 
of  such  failure,  shall  be  personally  liable  for  the  debts  of  the  bank,  to  the 
amount  of  the  balance  unpaid  on  the  stock  of  such  stockholder. 

Sect.  IV.     Penalty  on  neglect  to  pay  instalments. 

Sect.  V.  Provides  for  choosing  directors,  and  duration  of  the  charter 
until  the  second  day  of  November,  A.  D.  1848. 

Sect.  VI.  Certain  sections  of  other  acts  made  applicable  to  this  bank. 

Sect.  VII.  Whenever  the  dividends  arising  from  the  profits  of  the 
said  bank,  shall  exceed  twelve  per  cent,  per  annum  on  the  capital  stock 
actually  paid  in,  then  one  half  of  the  said  surplus  shall  be  paid  into  the 
state  treasury  for  the  purposes  of  education. 

Sect.  VIII.  and  IX.  Relate  entirely  to  this  bank. 

Sect.  X.  It  shall  be  the  duty  of  the  president  and  directors  of  the  said 
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bank,  to  exhibit  to  the  Legislature,  when  called  upon  to  do  so,  a  statement 
of  their  affairs,  in  the  form  of  a  regular  account  current,  or  in  such  form 
as  may  hereafter  be  pointed  out  by  the  Legislature,  as  they  shall  stand  on 
any  day  to  be  designated,  specifying  particularly  the  amount  of  their 
capital  stock  paid  in—the  daily  average  deposits  throughout  the  year,  of 
gold  and  silver,  and  also,  notes  of  solvent  banks  ;  debts  due  to  other  banks; 
contingent  fund  ;  real  estate,  at  cost ;  gold  and  silver,  on  hand  ;  notes  and 
hills  discounted  ;  bills  of  exchange  ;  stock  bonds  ;  judgments  ;  mortgages  ; 
notes  of  other  banks  ;  debts  due  by  other  banks  :  distinguishing  in  each  of 
the  last  eight  items,  those  which  are  good,  those  which  are  in  suit,  and 
those  considered  doubtful  or  bad,  and  such  other  information  as  may 
enable  the  Legislature  to  possess  a  correct  knowledge  of  the  actual  state 
and  condition  of  the  affairs  of  said  bank:  Provided,  That  such  statement 
of  the  affairs  of  said  bank  as  they  shall  stand  on  the  first  Tuesday  of  Oc- 
tober, in  each  year,  shall  annually,  prior  to  the  last  Monday  of  October, 
be  transmitted,  under  oath  or  affirmation  of  the  president  or  cashier  of 
the  said  bank,  who  shall  also  state  specifically  how  much  gold  and  how 
much  silver  belongs  exclusively  to  said  bank,  and  the  same  statement  to 
be  transmitted  to  the  Auditor  General,  who  shall,  by  the  first  Monday  in 
January  following  lay  the  same  before  the  Legislature. 

Act  of  January  17,  1831,  Pamph.  p.  8. 

An  act  to  recharter  the  Bank  of  Pittsburg. 

18.  Sect.  I.  Extends  the  charter  of  the  bank  of  Pittsburg,  for  the 
term  of  fifteen  years  from  the  first  Wednesday  in  May,  A.  D.  1837. 

Sect.  II.  It  shall  be  lawful  for  the  said  bank  of  Pittsburg,  at  any 
time  hereafter,  to  extend  the  capital  stock  of  said  bank  by  the  creation  and 
sale  of  new  stock,  to  any  amount  not  exceeding,  with  the  present  capital, 
the  sum  ot  twelve  hundred  thousand  dollars  :  Provided,  That  upon  any 
increase  of  the  capital  stock  of  said  bank,  the  president  and  directors 
thereof  shall  pay  into  the  treasury  of  th;s  Commonwealth  five  per  cent. 
on  the  amount  of  any  such  increased  capital,  which  sum  shall  be  placed 
to  the  credit  of  the  common  school  fund. 

Sect.  III.  and  IV.  Increased  capital  stock  to  be  sold  at  auction,  con- 
ditions and  mode  of  sale. 

Sect.  V.  Right  of  bank  to  increase  its  capital  stock,  to  cease  after  four 
years. 

Sect.  VI.  The  president  and  directors  of  the  bank  of  Pittsburg  may, 
and  they  are  hereby  authorized  to  establish  an  office  of  discount  and 
deposit,  at  such  place  within  the  county  of  Beaver,  as  the  directors  of  the 
said  bank  of  Pittsburg  may  determine. 

Sect.  VII.  VIII.  and  X.  Relate  to  this  bank  only. 

Sect.  IX.  Whenever  the  dividends  arising  from  the  profits  of  the  said 
bank  shall  exceed  twelve  per  cent,  per  annum  on  the  capital  stock  actually 
paid  in,  then  one  half  of  the  said  surplus  shall  be  paid  into  the  treasury, 
for  the  general  purposes  of  education. 
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Act  of  Feb.  18,  1834,Pamph.  p.  64- 

An  act  to  recharter  the  Kensington  Bank  in  the  county  of  Philadelphia. 

19.  Sect.  I.  Extends  the  charter  of  the  Kensington  bank  in  the 
county  of  Philadelphia  for  the  term  of  fifteen  years  from  November  first, 
A.  D.  1836. 

Sect.  III.  IV.  and  V.  Relate  to  this  bank  only. 

Sect.  IV.  Whenever  the  profits  of  the  bank  recharterod  by  this  act 
shall  be  such,  that  the  clear  annual  dividend  shall  exceed  the  sum  of 
twelve  per  cent,  per  annum  on  the  amount  of  the  capital  actually  paid  in, 
then  one  half  of  such  surplus  shall  be  paid  into  the  State  Treasury  for  the 
general  purposes  of  education  ;  and  it  is  hereby  provided  that  the  bank, 
in  its  annual  report,  shall  state  the  amount  of  dividends  declared. 

Act  of  Feb.  28,    1834,  Pamph.  p.  96. 
An  act  to  incorporate  the  Lumbermens  Bank  at  Warren. 

20.  Sect.  I.  Appoints  commissioners,  to  carry  into  effect,  the  estab- 
lishment of  a  bank,  to  be  called  and  known  by  the  name  of  the  Lumber- 
mens bank  at  Warren,  to  be  located  at  Warren,  with  a  capital  stock  of 
one  hundred  thousand  dollars. 

Sect.  II.  Form  of  subscription,  stock  to  be  sold  at  auction,  and  condi- 
tions o!  sale. 

Sect.  III.  Provides  for  choosing  directors,  and  continuance  of  the  char- 
ter until  the  first  day  of  November,  A.  D.  1849. 

Sect.  IV.  V.  VI.  VIII.  IX.  and  X.  Have  an  individual  relation  to  this 
bank. 

Sect.  VII.  No  discounts  shall  be  made,  or  any  notes  issued  by  the 
said  bank,  until  the  whole  of  the  capital  stock  thereof  be  paid  in,  nor 
shall  the  said  bank  purchase  any  of  its  own  stock,  nor  shall  any  loans  be 
made  upon  the  pledge  of  its  own  stock. 

Sect.  XI.  See  section  9  of  the  act  of  January  17,1834.     Svpra. 

Act  of  March  11,  1834,  Pamph.  p.  114. 

An  act  to  recharter  the  Schuylkill  Bank  in  the  city  of  Philadelphia. 

21.  Sect.  I.  Extends  the  charter  of  the  Schuylkill  bank  for  fifteen 
years  from  the  first  Wednesday  in  May,  A.  D.  1837. 

Sect.  II.  Continues  the  office  of  Discount  and  Depositat  Port  Carbon, 
and  extends  the  capital  stock  of  the  Schuylkill  bank  to  any  sum  not 
exceeding  five  hundred  thousand  dollars. 

Sect.  III.  and  IV.  Additional  stock  to  be  sold  at  auction  and  condi- 
tions of  sale. 

Sect.  V.  VI.  VIII.  and  IX.     Have  an  individual  relation  to  this  bank. 

Sect.  VII.  See  section  9,  of  the  act  of  January  17,  1834.     Supra. 

Act  of  March  11,  1834,  Pamph.  p.  116. 

An  act  to  extend  the  charter  of  the  York  Bank,  in  the  county  of  York 

22.  Sect.  I.  Extends  the  charter  of  the  York  bank,  for  the  term  of 
fifteen  years  from  the  first  Wednesday  in  May,  A.  D.  1837. 
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Sect.  II.     Conditions  of  extension. 

Sect.  III.  Seethe  9th  section  of  the  act  of  January  17,  1834.    6'vpra. 

Act  of  April  14, 1834,  Pamph.  p.  389. 
An  act  to  recharter  the  Erie  Bank. 

23.  Skct.  I.  Extends  the  charter  of  the  Erie  bank  for  fifteen  years 
from  the  first  Monday  in  November,  A.  D.  1836. 

Sect.  II.  Act  null  and  void  unless  seventy  thousand  dollars  are  paid 
on  the  shares  disposed  of. 

Sect.  III.  Should  the  bank  fail  to  meet  its  engagements,  each  person 
holding  stock  at  the  time  of  said  failure  shall  be  individually  liable  for 
the  debts  of  the  bank,  to  the  amount  of  the  balance  unpaid  on  the  stock 
of  such  stockholder. 

Sect.  IV.  See  the  9th  section  of  the  act  of  January  17,  1834.  Supra. 

Act  of  April  14, 1834,  Pamph.  p.  391. 

An  act  to  incorporate  the  Tewanda  Bank. 

24.  Sect.  I.  Appoints  commissioners  to  carry  into  effect,  the  estab- 
lishment of  a  bank,  to  be  called  and  known  by  the  name  of  the  Towanda 
bank,  to  be  located  in  the  borough  of  Towanda,  in  the  county  ol  Bradford, 
with  a  capital  stock  of  one  hundred  and  fifty  thousand  dollars. 

Sect.  II.  Form  of  subscription,  and  sale  of  stock  at  auction. 
Sect.  III.   Provides  for  choosing  directors,  and  continuance  of  this 
charter  until  November  first,  A.  D.  1849. 

Sect.  IV.  V.  VI.  VII.  VIII.  and  IX.     Local. 

Sect.  X.  See  section  9  of  the  act  of  January  17, 1834.     Supra. 

Act  of  March  13, 1835,  Pamph.  p.  09. 

A  supplement  to  an  act,  entitled  "An  act  to  incorporate  the  Moyamensing  Bank,  in  the 
county  of  Philadelphia,"  passed  March  30,  1832. 

25.  Sect.  I.  It  shall  and  may  be  lawful  for  the  stockholders  of  the 
Moyamensing  bank  to  change  its  location  to  any  place  within  the  city  o£ 
Philadelphia  near  the  custom  house  and  post  office  of  the  United  States, 
the  better  to  enable  it  to  execute  its  duties  as  one  of  the  State  banks  desig- 
nated by  the  Secretary  of  the  Treasury  as  a  depository  for  the  monies 
and  funds  of  the  United  States. 

Act  of  April  1,  1835,  Pamph.  p.  99. 

An  act  relative  to  Banks. 

26.  Sect.  I.  The  several  banks  in  this  Commonwealth  now  subject 
by  law,  to  the  payment  of  a  tax  on  their  dividends,  shall  hereafter  pay 
into  tho  Treasury  of  this  Commonwealth,  in  the  manner  now  directed  by 
law,  eight  per  cent,  on  all  dividends  which  do  not  exceed  six  per  cent. 

4 


50  BANKS. 

(Act  of  April  1,  1835.) 

per  annum  ;  on  dividends  exceeding  six  per  cent,  and  not  exceeding  seven 
per  cent,  per  annum,  a  tax  of  nine  per  cent,  on  such  dividends;  and  on 
dividends  exceeding  seven  per  cent,  per  annum,  and  not  exceeding  eight 
per  cent,  the  said  banks  shall  pay  a  tax  often  per  cent.;  and  on  dividends 
exceeding  eight  per  cent,  per  annum,  such  banks  shall  pay  a  tax  of  eleven 
per  cent.:  Provided,  That  the  provisions  of  this  act  shall  not  include  the 
Girard  bank,  the  Western  bank  of  Philadelphia,  the  Manufacturers  and 
Mechanics'  bank  of  the  Northern  Liberties,  the  Moyamensing  bank,  the 
Merchants  and  Manufacturers'  bank  of  Pittsburg,  the  Lumbermens  bank 
at  Warren,  and  the  Towanda  bank. 

Act  of  April  7, 1835,Pamph.  p.  109. 
An  act  to  recharter  the  Bank  of  Chester  county. 

27.  Sect.  I.  Extends  the  charter  of  the  bank  of  Chester  county,  for 
the  term  of  fifteen  years  from  the  first  Wednesday  of  May.  A.  D.  1837. 

Sect.  II.  The  said  bank,  whose  charter  is  hereby  extended,  shall,  after 
the  first  Wednesday  in  May,  in  the  year  one  thousand  eight  hundred  and 
thirty-seven,  and  henceforth,  during  the  term  for  which  its  charter  is  ex- 
tended, pay  into  the  treasury  of  the  Commonwealth,  in  the  manner  now 
directed  by  law,  eight  per  cent  on  all  dividends  which  do  not  exceed  six 
per  cent  per  annum  ;  on  dividends  exceeding  six  per  cent,  and  not  exceed- 
ing seven  per  cent,  per  annum,  a  tax  of  nine  per  cent.;  on  such  dividends, 
and  on  dividends  exceeding  seven  per  cent,  per  annum  and  not  exceeding 
eight  per  cent.,  the  said  bank  shall  pay  a  tax  often  percent.;  and  on 
dividends  exceeding  eight  per  cent,  per  annnm,  said  bank  shall  pay  a  tax 
of  eleven  per  cent. 

Sect.  III.  IV.  and  V.     Local. 

Sect.  VI.  See  section  9  of  the  act  of  January  17,1834.     Supra. 

Act  of  April  7,  1835,  Pamph.  p.  110. 

An  act  to  recharter  the  Bank  of  Germantotvn. 

28.  Sect.  I.  Extends  the  charter  of  the  bank  of  Germantown  for  the 
term  of  fifteen  years,  from  the  first  Wednesday  in  May,  A.  D.  1835. 

Sect.  H.  See  section  3  of  the  act  of  April  7, 1835.     Supra. 

Sect.  III.  IV.  and  V.     Local. 

Sect.  VI.  See  the  ninth  section  of  the  act  of  January  17,  1834.  Supra. 

Act  of  April  7, 1835,  Pamph.  p.  11 1. 
An  act  to  recharter  the  Easton  Bank. 

29.  Sect.  I.  Extends  the  charter  of  the  Easton  bank  for  the  term 
of  fifteen  years  from  the  first  Wednesday  in  May,  1837. 

Sect.  II.  See  section  2  of  the  act  of  April  7,  1835.   Supra. 

Sect.  III.  and  IV.     Local. 

Sect.  V.  See  section  9,  of  the  act  of  January  17,  1834.  Supra. 
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Act  of  April  7,  1835,  Pamph.  p.  1J2. 

An  act  to  recharter  the  Farmers  Bank  of  Lancaster 

30.  Sect.  I.  Extends  the  charter  of  the  Farmers  bank  of  Lancaster, 
for  the  term  of  fiiteen  years  from  the  first  Wednesday  in  May,  A.  D.  1837. 

Sect.  II.  See  the  2d  section  of  the  act  of  April  7,  1835.*    Svpra. 

Sect.  III.  V.     Local. 

Sect.  IV.  The  said  bank  shall  not  issue  or  re-issue,  any  note  of  a  lower 
denomination  than  five  dollars,  nor  receive  any  notes  of  banks  not  autho- 
rized by  the  laws  of  this  state,  of  a  lower  denomination  than  five  dollars. 

Sect.  VI.     See  section  9,  of  the  act  of  January  17,  1834.  Supra. 

Act  of  April  13,  1835,  Pamph.  p.  214. 

An  act  to  recharter  the  Harrisburg  Bank. 

31 .  Sect.  I.  Extends  the  charter  of  the  Harrisburg  bank,  for  the  term 
of  fifteen  years  from  the  first  Wednesday  in  May  in  the  year  A.  D.  1837. 

Sect.  II.  The  capital  stock  of  the  said  bank  shall  not  exceed  the  sum 
of  three  hundred  thousand  dollars,  and  the  shares  of  stock  of  the  said 
bank  shall  be  twenty-five  dollars  each,  and  new  certificates  of  stock  shall 
be  issued  to  the  present  stockholders  accordingly. 

Sect.  III.  The  said  bank  shall,  within  one  year  from  the  passage  of 
this  act,  extend  its  present  capital,  by  the  creation  and  sale,  in  the  manner 
hereinafter  stated,  of  new  stock  to  the  amount  of  three  hundred  thousand 
dollars  :  Provided,  That  upon  the  new  stock  thus  created,  the  president 
and  directors  of  the  said  bank  shall  pay  into  the  Treasury  of  this  Com- 
monwealth, five  per  cent,  so  soon  as  the  scrip  or  certificates  thereof  are 
issued,  which  sum  shall  be  placed  to  the  credit  of  the  common  school  fund. 

Sect.  IV.  Provides  for  the  sale  of  the  stock  by  auction,  and  that  a 
correct  statement  of  said  sale  be  rendered  to  the  State  Treasurer. 

Sect.  V.  VIII.  and  IX.     Have  an  individual  relation  to  this  bank. 

Sect.  VI.  See  section  2  of  the  act  of  April  7, 1835.  Supra. 

Sect.  VII.  See  section  9  of  the  act  of  January  17,  1834.  Supra. 

Act  of  April  14,  1835,  Paraph,  p.  251. 

An  act  to  incorporate  the  Farmers  and  Drovers  Bank  of  Waynesburg. 

32.  Sect.  I.  Appoints  commissioners  to  carry  into  effect  the  estab- 
lishment of  a  bank  to  be  called  and  known  by  the  name  of  the  Farmers 
and  Drovers  bank  of  Waynesburg,  to  be  located  in  Waynesburg  in  the 
county  of  Greene,  with  a  capital  stock  of  one  hundred  thousand  dollars. 

Sect. -II.     Form  of  subscription,  and  sale  of  stock  at  auction. 
Sect.  III.  Provides  for  choosing  directors,  and  that  the  charter  shall 
continue  till  the  first  day  of  November,  A.  D.  1849. 

Sect.  IV.  V.  VI.  VJL  and  VIII.     Relate  to  this  bank  especially. 

Act  of  April  14, 1835,  Pamph.  p.  255. 

An  act  to  incorporate  the  Bank  of  Lewistown. 

33.  Sect.  I.    Appoints  commissioners  to  carry  into  effect  the  estab. 
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(Act  of  April  14,  1835.) 

lishment  of  a  bank,  to  be  called  and  known  by  the  name  of  the  bank  of 
Lewistown,  to  be  located  in  the  borough  of  Lewistown,  in  the  county  of 
Mifflin,  with  a  capital  stock  of  two  hundred  thousand  dollars. 

Sect.  II.  Form  of  subscription,  and  sale  of  stock  at  auction. 

Sect.  III.  Provides  for  choosing  directors,  and  that  the  charter  shall 
continue  until  the  first  day  of  November,  A.  D«  1849. 

Sect.  IV.  V.  VI.  VII.  and  IX.  Have  an  individual  reference  to  this 
bank. 

Sect.     VIII.  See  section  2  of  the  act  of  April  7,  1835.  Supra. 

Act  of  April  15,  1835,  Pamph.  p.  425. 

An  act,  to  amend  an  act,  entitled  an  act,  to   incorporate  the  Pennsylvania  and  Ohio 

canal  company. 

34.  Sect.  I.  and  II.  Relate  to  the  Pennsylvania  and  Ohio  canal 
company. 

Sect.  III.  Charter  of  the  Mechanics  bank  extended  twenty  years,  and 
the  capital  stock*  increased  to  forty  thousand  shares  of  thirty-five  dollars 

*  Note.  Statement  of  the  capital  stock,  of  all  the  state  banks  in  Pennsylvania,  the 
commencement  of  their  present  charters,  and  expiration  of  the  same,  as  established  by 
the  several  acts  of  incorporation ;  together  with  a  statement  of  the  amount  of  capital 
paid  in,  and  of  the  notes  of  each,  in  circulation  on  the  third  of  November,  1835,  as  re- 
presented in  the  reports  of  the  respective  banks  to  the  Auditor  General. 


BANKS. 

Capital 
stock. 

Amount  paid  in 

Bank  of  Charnbersburg, 

Bank  of  Chester  county,     .... 

Bank  of  Delaware  county, 

Bank  of  Germantovvn,       .         .         .         - 

Bank  of  Gettysburg,     - 

Bank  of  Middletown,         .... 

Bank  of  Montgomery  county, 

Bank  of  Northumberland,      - 

Bank  of  North  America, 

Bank  of  the  Northern  Liberties,     - 

Bank  of  Pennsylvania,     -         -         -         - 

Bank  of  Penn  Township,     - 

Bank  of  Pittsburg,         -            ... 

Carlisle  Bank,         -           -             -     .    - 

Columbia  Bridge  Company,     - 

Commercial  Bank  of  Pennsylvania, 

Doylestown  Bank, 

Easton  Bank,             - 

Erie  Bank,             ...... 

600,000 
450,000 
200,000 
300,000 
350,000 
200,000 
400,000 
200,000 

1,000,000 
500,000 

3,000,000 
250,000 

1,200,000 
300,000 
250,000 

1,000,000 
150,000 
400,000 
200,000 

258,582  51 
210,000  0C 
104,450  00 
152,000  00 
122,333  0C 
79,715  00 
133,650  00 
100,000  OC 

1,000,000  00 
300,000  00 

2,500,000  00 
249,880  00 
875,050  00 
213,622  00 
395,000  00 

1,000,000  00 

60,000  00 

347,505  00 

25,790  00 
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(Act  of  April  15,  1SC5.) 

each,  on  condition  that  said  bank  shall  subscribe  for  one  thousand  shares 
in  the  Pennsylvania  and  Obio  canal  company,  to  be  transferred  to  the 
commonwealth  at  the  expiration  of  five  years,  and  also  that  if  the  said 
bank  shall  not  be  called  on  within  four  years  from  the  passage  of  this  act, 
to  invest  this  sum,  it  shall  pay  into  the  treasury  of  this  commonwealth  the 
sum  of  one  hundred  thousand  dollars,  in  two  equal  annual  payments. 

Resolution  of  April  14,  1835,  Pamph.  p.  439. 

Resolution  rela:ing  to  the  removal  of  the  transfer  or  stock  books  of  loans  in  the  Auditor 
General's  office  to  the  Bank  of  Pennsylvania. 

35.  The  Auditor  General  is  required  and  is  hereby  authorized  to 
cause  to  be  removed  to  the  bank  of  Pennsylvania,  all  or  any  of  the  books 
now  in  his  office  pertaining  to  the  several  stock  loans  of  this  Common- 
wealth, and  it  shall  be  the  duty  of  said  bank  to  keep  a  record  and  entrv 
of  all  transfers  as  is  now  kept  in  the  office  of  the  Auditor  General  : 
Provided,  That  the  said  bank  be  required  to  furnish  to  the  Auditor 
General  a  list  of  the  holders  and  the  amount  held  by  each,  of  the  said 
stock,  previous  to  the  second  Tuesday  of  December  in  each  year,  as  may 
appear  by  the  books  on  the  first  of  November  annually  :  And  piovidid 
Jurther,  That  any  bank  or  banks  incorporated  by  the  laws  of  this  Com- 
monwealth are  hereby  authorized  to  offer  for  and  subscribe  to  the  whole 
or  part  of  any  loan  or  loans  to  this  Commonwealth. 


Amount  of 
notes  in  circu- 
lation,Novem- 
ber  3,  1835. 


174,803 

240,845 

08,326 

04,503 

97,200 

137,390 

155,019 

268,509 

228,987 

275,849 

913,558 

293,855 

678,046 

150,454 

124,337 

460,654 

75,920 

274,814 

69,000 


00 

00 
00 
00 
00 

no 

50 
46 
59 
00 
30 
00 
00 
00 
24 
00 
00 


4th  May,  1835. 

6th  May,  1837. 

4th  May,  1835. 

4th  May,  1635. 

1st  May,  1833. 

19th  Nov.  1832. 

4th  May,  1835. 

19th  November,  1832. 


th  April,  1825. 
6th  May,  1835. 
4th  March,  1833. 
3d  Monday  of  November,  1828 
1st  Wednesday  in  May,  1837 
4th  May,  1835. 
1st  Wednesday  of  May,  1834 
1st  Wednesday  in  May,  1835 
3d  Monday  in  November, 1832 
40|lst  Wednesday  in  May,  1837 
00|lst  Monday  in  Nov.  1836. 


Expiration  of  Charters. 


1st  Wednesday  in  May,  1845. 
1st  Wednesday  in  May,  1852. 
1st  Wednesday  in  May,  1845. 
1st  Wednesday  in  May,  1850. 
1st  Wednesday  in  May.  1841 
1st  day  of  November,  1842. 
1st  Wednesday  in  May,  1845. 
1st  day  of  November,"  1841. 
1st  April,  1847. 
1st  Wednesday  in  May,  1845. 
4th  March,  1858.     ' 
1st  January.  1840. 
1st  Wednesday  in  May,  1852. 
1st  Wednesday  in  May,  1845. 
1st  Wednesday  in  May,  1849. 
1st  Wednesday  in  May,  1845. 
1st  day  of  September,  1847. 
1st  Wednesday  in  May,  1852. 
1st  Monday  in  Nov.  1851. 
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(NOTES  AND  REFERENCES.) 

The  above  abstract  of  the  numerous  acts  of  assembly,  establishing  new  banks,  rechar* 
tering,  and  modifying  the  charters  of  most  of  those  already  in  existence,  and  providing 
regulations  for  the  whole,  was  deemed  by  the  Editors,  indispensably  requisite,  in  a  work 
like  the  present  digest.  The  people  of  Pennsylvania,  have  an  important  interest,  in 
the  various  banking  institutions  established  by  the  Legislature,  and  it  has  been  our  aim 
to  present  such  a  view  of  them,  in  the  portions  of  the  acts  selected,  as  will  be  of  general 
concern  to  the  community. 

A  special  action  of  assumpsit  may  be  maintained  by  the  person  entitled  to  a  transfer 
of  stock  against  a  banking  company  who  refuse  to  permit  the  transfer.  Morgan  v. 
Bank  of  N.  America,  8  S.  ik  R.  87. 

A  stockholder  in  a  bank  who  borrows  money  of  the  bank  with  full  knowledge  of  an 
usage  not  to  permit  a  transfer  of  stock  while  the  holder  is  indebted  to  the  bank,  is  bound 
by  such  usage  ;  and  neither  he  nor  his  assignees  under  a  voluntary  general  assignment 
can  maintain  an  action  against  the  bank  for  refusing  to  permit  his  stock  to  be  transferred. 
Ibid.  73. 

Whether  a  special  assignee  for  a  valuable  consideration  without  notice  of  the  restric- 
tion, would  be  bound  by  it,  dubitatur.    Id.  88. 

The  provision  in  the  act  of  21st  March,  1813,  that  no  stockholder,  of  either  of  the 
banks  incorporated  thereby,  indebted  to  such  institution  should  be  authorized  to  make 
■a  transfer  or  receive  a  dividend  till  such  debt  shall  have  been  discharged,  embraces 
notes  discounted  by  the  bank,  and  is  not  confined  to  debts  on  account  of  original  sub- 
scription to  the  bank.    Rogers  v.  Huntingdon  Bank,  12  S.  &  R.  77. 
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Farmers  Bank  of  Bucks  county, 

Farmers  and  Drovers  Bank  of  Waynesburg, 

Farmers  Bank  of  Lancaster,         - 

Farmers  Bank  of  Reading, 

Farmers  and  Mechanics  Bank,     - 

Girard  Bank,  ..... 

Harrisburg  Bank,       - 

Kensington  Bank,  .... 

Lancaster  Bank,         - 

Lebanon  Bank,     ..... 

Lewistown  Bank,  •  - 

Lumbermens  Bank,       .... 

Manufacturers  and  Mechanics  Bank,     - 

Merchants  and  Manufacturers  Bank, 

Mechanics  Bank,       - 

Miners  Bank  of  Pottsville, 

Monongahela  Bank  of  Brownsville, 

Moyamensing  Bank,        .... 

Northampton  Bank,     - 

Philadelphia  Bank,  .... 

Schuylkill  Bank,         ..... 

South wark  Bank,  .... 

Towanda  Bank, 

Western  Bank,     .         .  -         -  - 

Wyoming  Bank,         ..... 
York  Bank,         -         -  -  - 


200,000 
100,000 
600,000 
600,000 
1,250,000 
1,500,000 
300,000 
250,000 

<;oo,ooo 

200,000 
200,000 
100,000 
300,000 
600,000 
1,400,000 
200,000 
300,000 
250,000 
125,000 
2,000,000 
1,500,000 
250,000 
150,000 
500,000 
150,000 
500,000 


60,000  00 


400,000  00 
300,360  00 
1,250,000  00 
1,500,000  00 
158,525  00 
250,000  00 
139,432  50 
68,130  00 
71,380  00 
100,000  00 
300,000  00 
599,550  00 
1,034,740  00 
199,740  00 
107,331  00 
125,000  00 
124,685  00 
1,800,000  00 
997,275  00 
250,000  00 
150,000  00 
500,000  00 
58,665  00 
185,592  00 
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(NOTES  AND  REFERENCES.) 

The  word  indebted  in  this  article  includes  the  case  of  a  note  discounted  at  the  bank, 
but  not  actually  due  at  the  time  the  transfer  is  applied  for.  Grant  v.  Mechanics'  Bank, 
15  S.  &  R.  140. 

Where  the  condition  of  the  official  bond  of  the  cashier  of  a  bank  was,  that  he  should 
"well  and  truly  perforin  the  duties  of  cashier  to  the  best  of  his  abilities,"  it  was  held, 
that  the  sureties  were  liable  not  only  for  the  honesty  and  fidelity  of  the  cashier,  but  for 
his  competent  skill  and  ability ;  and  therefore  when  he  exceeded  his  power  by  changing 
the  securities  of  the  bank  without  the  knowledge  of  the  directors,  the  sureties  were  held 
to  be  liable.     Barrington  v.  Bank  of  Washington,  14  S.  &  R.  405. 

A  naked  check,  payable  to  one  or  bearer,  is  not  evidence,  per  se,  of  payment  to  the 
person  whose  name  is  inserted.  It  is  necessary  to  prove  that  the  person  to  whom  it  was 
payable,  received  the  money  at  the  bank,  and  in  order  to  charge  him  as  debtor,  some 
evidence  should  be  given,  to  show  the  consideration  of  the  check.  Patton's  adm'rs  v. 
Ash,  7S.&R.  116. 

A  bank-book  of  one  of  the  parties,  is  evidence;  but  the  hand-writing  of  the  clerk  of 
the  bank,  who  made  the  entries,  must  be  proved,  in  case  of  his  death.     Ibid. 

If  the  bona  fide  owner  of  a  bank  note  cut  it  In  two  parts,  and  send  the  parts  in 
different  letters,  he  may  recover  the  whole  amount  of  the  bank,  on  producing  one  of  the 
parts.  Bullet  v.  Bank  of  Pennsylvania,  2  W.  C.  C.  R.  172.  Martin  v.  Bank  of 
United  States,  0.  C.  November,  1821,  MS. 

And  a  notice  by  the  bank,  that  notes  voluntarily  cut  by  the  owner  would  not  be  paid 
unless  all  the  parts  should  be  brought  together,  does  not  alter  the  law,  although   notice 


Amount  of      I 

notes  in  circu-L-,  ,    c  .  r,,     . 

,  . :  *.  tv      o  Commencement  or  present  Charter, 
lation,  JNov.  3,  r 

1835. 


Expiration  of  Charter 


59,573  00 


243,571 
239,233 
452,430 
556,115 
359,741 
143,620 
154,805 
141,330 

47,635 
176,030 
196,270 
518,625 
356,650 
121,160 
213,690 
150,565 
203,279 
347,943 
523,610 
222,425 
200,805 
355,855 

64,725 
130,270 


1st  Wednesday  in  May,  1833. 

3d  Monday  in  Nov.  1835. 

1st  Wednesday  of  May,  1837. 

1st  Wednesday  in  May,  1833. 

1st  May,  1824. 

3d  Monday  in  Nov.  1832. 

1st  Wednesday,  of  May,  1837. 

1st  November,  1836. 

1st  Wednesday  in  May  1833. 

1st  day  of  May,  1831. 

3d  Monday  of  Nov.  1835. 

3d  Monday  of  Nov.  1834. 

3d  Monday  in  Nov.  1832. 

3d  Monday  in  1834. 

15th  April,  1835. 

3d  Monday  in  Nov.  1828. 

6th  May,  1835. 

3d  Monday  Nov.  1832. 

1st  Wednesday  in  May,  1833. 

1st  May,  1824. 

1st  Wednesday  in  May,  1837. 

1st  Wednesday  in  May,  1833. 

3d  Monday,  Nov-  1834. 

3d  Monday  in  Nov.  1832. 

4th  of  May,  1829. 

1st  Wednesday  in  May,  1S37 


1st  Wednesday  in  May,  1843. 

1st  November,  1849. 

1st  Wednesday  of  May,  1852. 

1st  Monday  of  May,  1843. 

1st  May,  1844. 

1st  September,  1847. 

1st  Wednesday  in  May,  1852. 

1st  November,  1851. 

1st  Wednesday  in  May,  1841. 

1st  day  of  November,  1841. 

1st  November,  1849. 

1st  November,  1849. 

1st  day  of  September,  1847. 

2d  day  of  November,  1848. 

15th  April,  1865. 

1st  of  January,  1840. 

1st  Wednesday  in  May,  1845. 

1st  September,  1847. 

1st  Wednesday  in  Mav,  1843. 

1st  May,  1844. 

1st  Wednesday  in  May  1852* 

1st  Wednesday  in  May,  1843. 

1st  November,  1849. 

1st  day  of  November,  1847. 

1st  of  November,  1840. 

1st  Wednesday  in  May,  1852. 
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were  brought  home  to  the  party  by  whom  the  notes  weie  cut.  Martin  v.  Bank  of 
United  States,  tit  supra. 

The  lien  which  a  bank  has  by  virtue  of  the  seventh  section  of  the  act  of  21st. 
March,  1814,  upon  the  stock  of  its  debtor,  results  for  the  benefit  of  the  surety  of  such 
debtor,  and  such  is  the  resulting  interest  of  such  surety,  that  he  cannot  be  deprived  of  it ; 
hence,  if  the  bank  permit  the  stock  of  such  debtor  to  be  sold,  and  its  proceeds  applied 
to  discharge  a  debt  due  to  the  bank  by  the  same  debtor,  which  originated  by  a  note  of 
a  subsequent  date,  the  surety  in  the  first  transaction  will  be  thereby  discharged.  Kuhns 
v.  The  Westmoreland  Bank,  2  Watts  Rep.  136. 

Bank  Checks. — Bank  checks  are  considered  as  bills  of  exchange,  and  the  holder 
must  use  due  diligence  in  presenting  them  for  payment.  2  American  Common  Law, 
Cruger  v.  Armstrong,  3  Johnson's  Cases  5. 

When  a  party  draws  a  check  upon  a  bank  in  which  he  has  no  funds,  he  is  neither 
entitled  to  notice,  nor  is  he  discharged,  if  the  holder  fails  to  present  it  in  a  reasonable 
time.     Eichelberger  v.  Finley  et  al,  7  Har.  &  Johnson's  Md.  Rep.  381. 

If  the  drawer  of  a  bank  check  has  no  funds  in  the  bank  on  which  it  is  drawn,  it 
need  not  be  presented  for  payment,  to  enable  the  holder  to  bring  an  action  against  the 
drawer;  and  when  the  drawer  has  no  reason  to  expect  that  his  bill  will  be  accepted, 
the  drawing  a  check  under  such  circumstances  is  an  inference  of  fraud  which  the  jury  has 
to  pass  upon,  and  which  may  be  rebutted  by  testimony.  Franklin  et  al,  v.  Vanderpool, 
2  Hall's,  N.  Y.  Rep.  78. 

The  drawer  is  not  entitled  to  notice,  when  he  has  withdrawn  his  funds  from  the 
bank.     Couray  v.  Warren,  3  Johnson's  Cases,  259. 

Checks  must  be  presented  for  payment  in  a  reasonable  time.  Murray  v.  Judah,  6 
Cowen  Rep.  490. 

The  rule  allowing  the  party  receiving  a  check,  not  to  present  it  until  the  next  day, 
will  not  enable  a  succession  of  persons  to  keep  it  a  long  time  in  circulation,  so  as  to 
retain  the  liability  of  all  the  parties,  in  case  the  same  shall  be  ultimately  dishonored. — 
Boehm  v.  Sterling,  7,  T.  R.  425. 

A  check  is  not  due  until  demanded.     Cruger  v.  Armstrong,  ut  supra. 

A  check  may  be  presented  any  time  before  suit  brought.  Etting  et  al  v.  Brinkerhoofj 
2  Hall's,  N.  Y.  Rep.  459. 

The  holder  of  a  check,  as  a  mere  agent,  payable  to  bearer,  may  sue  on  it  in  his  own 
name,  and  the  defendant  cannot  object  to  a  want  of  interest  in  the  plaintiff.  If  a 
question  of  mala  fide  possession  arises,  that  is  a  fact  to  be  raised  by  the  defendant,  and 
submitted  to  the  jury.     Mauran  v.  Laub,  7  Cowen  Rep.  174. 

A  person  to  whom  a  check  has  been  transferred,  if  he  was  ignorant  of  the  circum- 
stances, under  which,  the  individual  from  whom  he  received  it,  obtained  it,  may  sustain 
an  action  upon  it,  when  the  individual  could  not  have:  done  so.  Clark  v.  Stackhouse, 
2   Martin's  Kentucky  Rep'ts.  319.     Thurston  v.  M'Known,  6  Mass.  Rep.  428. 

Bank  JVotes. — A  bank  note  is,  for  some  purposes,  considered  as  cash.  2  American 
Common  Law  176,  Morris  v.  Edwards,  1  Hammond's  Rep'ts.  178.  Miller  v.  Race,  1 
Burr.  452.     And  a  bona  fide  holder  is  entitled  to  payment,  though  it   may  have  been 

stolen. Ibid.     Lickbarrow  v.  Mason,  2  T.  R.  70.     Nor  can  a  note  be  followed  in  the 

hands  of  a  Aon:t.  fide  holder,  by  the  former  legal  owner.  Lounds  v.  Anderson  et  al, 
13  East  R.  131.  Solomons  v.  the  Bank  of  England,  13  East  R.  135.  But  it  may  be 
followed,  when  the  fraud  or  felony  of  a  former  holder,  can  be  brought  home  to  the  per- 
son in  possession — Ibid;  and  the  court  will  presume  the  person  in  possession  of  them 
is  a  bona  fide  holder  for  a  valuable  consideration.  Per  Lord  Ellenborough  King  v. 
Milsom,  2  Campbell  6. 

The  right  of  property  in  these  instruments,  passes  with  them,  for  the  purpose  cf 
rendering-  them  negotiable,  and  adapting  them  to  the  wants  and  conveniencies  of  com- 
munity. °  With  the  possession  of  the  bills,  every  holder  takes  the  property,  and  that 
property  is  stamped  on  the  bills  themselves.  The  property  and  the  possession  are  insep- 
arable, and  in  this  respect  they  diller  essentially  from  goods  of  which  the  property  and 
possession  may  be  in  different  persons.  Per  Eyre  C.  J.  Collins  v.  Martin,  1  B.  &  P. 
651. 


BILLS  OF  EXCHANC4E  AND  PROMISSORY  NOTES  57 

(NOTES  AND  REFERENCES.) 

"When  a  person  passes  a  bank  note,  though  he  does  not  engage  to  be  responsible  for 
its  payment  at  the  bank,  yet  he  virtually  undertakes  that  it  is,  what  it  purports  to  be; 
and  if  it  proves  to  bo  forged,  the  consideration  has  failed  and  he  is  accountable  for  the 
money.  Jones  ct  al  v.  Ryde,  1  Marshall  157.  Nor  if  objected  to,  are  bink  notes  a 
valid  tender,  but  if  not  objected  to,  the  tender  is  good.  Wright  v.  Reed,  3  T.  R.  554. 
Coxe  v.  the  Bank  of  Trenton,  3  Halstead  Rep.  172. 

Severing  a  bank  note  into  two  parts  destroys  its  negotiability.  Armat  v.  the  Union 
Bank,  2  Nott  &  M'Cord's  S.  C.  Rep.  471.  Bank  of  United"  Stales  v.  Sill,  5  Conn. 
Rep.  100.  And  the  plaintiff  may  recover  on  the  half  of  a  bank  note.  Martin  v.  Bank 
of  the  United  States,  Coxes  Digest  81.  Burret  v.  Bank  of  Pennsylvania,  2  Wash.  (J. 
0.  Reo.  192.  But  not  on  notss  which  are  forged.  Salem  Bank  v.  Gloucester  Bank, 
17  Mass.  Rep.  1. 

The  holder  of  bank  notes,  may  insist  upon  payment  in  gold  or  silver  coin,  and  is 
not  obliged  to  receive  foreign  gold  or  silver  coin,  or  the  bills  of  the  bank,  or  any  other 
bills  in  payment.  Suffolk  Bank  v.  Lincoln  Bank,  3  Masons  U.  S.  Rep.  1.  And  is 
entitled  to  be  paid  their  numerical  value  in  specie,  and  cannot  be  compelled  to  take  the 
value  fixed  upon  them,  by  brokers  and  speculators.  Edwards  v.  Morris,  1  Hammond's 
Ohio  Rep.  222.  The  holders  of  bank  notes,  may  follow  the  stock,  in  the  hands  of  the 
individual  stockholders.  Suffolk  bank  v.  Lincoln  bank,  3  Mason's  U.  S.  Rep.  1.  But 
not  in  an  action  of  tort,  Vose  v.  Grant.  1 1  Mass.  Rep.  505. 

To  prove  a  bank  note  to  be  counterfeit,  it  is  not  necessary  to  obtain  the  testimony  of 
the  President  and  Cashier,  whose  names  are  alledged  to  be  forged,  it  is  sufficient,  to 
prove  the  facts  by  a  witness,  who  has  become  acquainted  with  their  handwriting,  by  cor- 
respondence with  them,  or  by  having  seen  the  bills  of  the  bank.  Com.  v.  Smith,  6 
Serg.  &  Rawle,  568.     Com.  v.  Carey,  2  Pickering  Mass.  Rep.  47. 
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The  intimate  connection  of  Bills  and  Notes  with  the  commercial  interests  of  the  coun- 
try, will  justify,  if  not  require,  the  insertion  of  the  following  decisions. 

Liability  of  the  parties  to  a  Bill  or  Note. — All  the  parties  to  a  bill  or  note,  are  liable 
for  the  amount  due,  although  only  one  satisfaction  can  be  recovered,  and  executions  for 
costs  may  be  issued  on  all  the  suits.  Tarin  v.  Morris,  et  al,  2  Dallas,  115.  It  is  now 
settled,  that  if  a  bill  of  exchange  be  not  accepted,  an  action  will  lie  upon  it  against  the 
drawer,  before  the,  time  when  it  is  made  payable.     Taan  v.  Le  Gaux,  1  Yeates,  204. 

An  alteration  in  the  date  or  amount  of  a  promissory  note,  by  the  payee,  in  any  mate- 
rial respect  avoids  it,  although  in  the  hands  of  an  innocent  indorsee,  for  a  valuable  con- 
sideration. Bank  of  the  U.  S.  v.  Russell,  3  Yeates,  391.  Stephens  v.  Graham,  7  S.  & 
R.  508.  And  this,  although  by  the  alteration  the  day  of  payment  should  be  retarded. 
U.  S.  v.  Russell,  ut  supra. 

The  indorser  of  a  bill,  can  recover  against  the  drawer,  only  so  much  as  he  has  been 
obliged  to  pay  the  holder,  and  it  is  not  enough,  that  the  holder  acknowledges  satisfaction 
to  him,  if  in  truth,  nothing  was  paid.  Greenleaf  v.  Mayer,  et  al,  2  W.  C.  C.  R.  44. 
The  holder  of  a  bill  payable  to  A,  or  bearer,  who  retains  the  bill,  without  calling  on  the 
drawee  gives  the  drawer  credit,  and  no  recourse. can  be  had  afterwards  to  the  drawer  or 
payee,  whether  the  drawee  be  in  good  circumstances  or  otherwise.  Henry  v.  Donaghay, 
Add.  39.     Until  actual  payment  of  the  bill,  by  the  acceptor,  he  cannot  maintain  an  ac- 
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tion  against  the  drawer,  and  if  he  pay  after  the  drawer's  certificate  of  bankruptcy,  he  is 
not  bound  by  the  certificate.  2  Wash.  C.  C.  R.  393.  Greenleaf  v.  Maher-,  et  a!.  A 
sealed  bill  given  by  a  party  in  the  custody  of  a  constable,  for  the  purpose  of  settling  a 
proceeding  against  him,  on  a  charge  of  killing  some  of  his  neighbor's  cattle,  is  good,  if 
no  fraud  or  misrepresentation  have  been  used.     Hays  v.  Lusk,  2  Rawle  24. 

If  the  payor  of  a  note  stands  by,  and  sees  it  assigned  to  a  third  person,  without  giving 
the  assignee  notice  of  an  existing  defence,  he  shall  afterwards  pay  the  amountof  the  note  to 
the  assignee  ,although  the  consideration  thereof  should  have  entirely  failed  ;  and  whether 
his  conduct  proceeded  from  ignorance  or  design.  Decker  v.  Eiseahauer  &  Bolander,  1 
Penn.  Reports,  476.  A  due  bill  signed  by  one  partner,  or  by  the  clerk  of  the  firm,  in 
the  name  of  the  firm,  is  prima  facie  evidence,  that  it  was  given  for  the  debt  of  the  firm  : 
and  if  a  note  be  given  by  one  partner,  in  the  name  of  the  firm,  for  his  own  private  debt, 
and  the  other  partner  upon  being  informed  of  the  transaction,  does  not  dissent,  or  give 
notice  to  the  payee,  that  he  will  not  be  liable,  he  shall  be  bound.  Foster  v.  Andrews,  2 
Penn.  Rep.  160.  The  words  "without  defalcation"  in  a  single  bill,  or  note  under  seal, 
do  not  preclude  the  obligor  from  making  a  defence,  to  a  suit  brought  by  the  assignee  for 
a  valuable  consideration.  Houk  v.  Foley,  2  Penn.  P.ep.  245.  A  transfer  of  a  negotiable 
note,  by  indorsement  under  seal,  does  not  destroy  its  negotiable  character,  so  that  an 
action  may  not  be  maintained  in  the  name  of  the  indorsee.  Ege  v.  Kyle,  Watts  222. 
A  party  to  a  note,  which  is  strictly  negotiable,  and  has  been  actually  negotiated,  cannot 
be  a  witness  to  invalidate  it.     Gest  v.  Espy,  2  Watts  265. 

A  bill  of  exchange  is  an  assignment  and  appropriation  of  so  much  money,  in  the  hands 
of  the  drawee,  to  the  use  of  the  payee.  If  accepted,  the  right  of  the  payee  is  a  legal  one. 
If  not,  it  gives  an  equitable  right,  to  the  money  due  by  the  drawee,  and  he  may  be  sued 
in  the  name  of  the  drawer,  by  the  payee,  for  the  debt  due  to  the  drawer.  Corser  v.  Craig, 
1  Wash.  C.  C.  R.  424.  If  one  accept  a  forged  bill  or  draft,  he  is  bound  in  law  to  pay 
it.     U.  S.  v.  Bank  of  U.  S.  4  Dallas  235,  in  note. 

Liability  of  the  Indorser. — The  indorser  of  a  note  is  only  security  that  the  drawer 
shall  pay  the  money,  therefore,  if  the  holder  is  guilty  of  any  neglect,  or  receives  part  of 
the  money  from  the  drawer,  and  gives  time  for  the  rest,  the  endorser  is  no  longer  respon- 
sible. Robertson  v.  Vogel,  1  Dallas  252.  A  demand  of  payment  of  the  drawer,  or  due 
diligence  in  attempting  to  make  a  demand,  is  necessary  to  change  the  indorser.  Dun- 
can v.  M'Cullough,  4  S.  &  R.  480.  But  if  the  maker  has  absconded,  and  is  not  to  be 
found  when  the  note  falls  due,  a  demand  of  payment  is  not  necessary  to  charge  the 
indorser. — Ibid. 

Of  the  transfer  of  a  Bill  or  J\'oie. — To  make  bills  of  exchange  or  notes  assignable, 
the  power  to  assign  them  must  appear  in  the  instruments  themselves.  Girard  v.  La 
Costa,  et  al,  1  Dallas,  194.  Every  endorsement  is  a  new  contract.  Slacum  v.  Pomeroy, 
6  Cranch,  221.  Bank  of  North  America  v.  Baniere,  1  Yeates,  360.  Lenox  v.  Prout, 
3  Wheaton,  520.  And  invests  the  holder  with  the  right  of  action  against  all  preceding 
parties.     Abat  v.  Rion,  9  Martin's  Rep.  465,     Williams  v.  Field,  3  Salkeld,  OS. 

The  consideration  of  a  Bill  or  J\'oie. — Prima  facie  a  bill  is  evidence  of  a  considera- 
tion paid,  but  if  strong  circumstances  exist  to  the  contrary,  the  payee  should  prove  it. 
U.  8.  v.  Price,  2  Wash.  C.  C.  R.  460.  The  consideration  of  a  note  payable  "  without 
defalcation,"  cannot  be  inquired  into,  in  an  action  by  a  bona  fide  holder,  against  the 
drawer,  though  it  be  not  dated  in  the  city  or  county  of  Philadelphia,  nor  discounted 
by  a  bank,  nor  deposited  in  a  bank  for  collection.  Lewis  v.  Reeder,  9  Serg.  &  Rawle, 
193.  When  a  promissory  note  has  been  assigned  for  a  valuable  consideration,  and  in 
the  course  of  business,  evidence  of  any  transaction  between  the  assignor  and  the  parties 
to  the  note,  to  which  the  assignee  is  not  privy,  is  not  relevant.  Secus,  if  it  shows  that 
the  assignee  was  a  trustee,  or  had  notice  of  the  transaction,  or  did  not  receive  it  in  due 
course  of  business.     Harrisburg  Bank  v.  Meyer,  6  Serg.  &  Rawle,  537. 

The  compromise  of  an  action  of  slander,  in  which  the  words  laid  in  the  declaration 
were  not  actionable,  is  a  good  consideration  for  a  note  for  the  payment  of  money.  O'Ke- 
son  v.  Barclay,  2  Penn.  Rep.  531.  It  is  a  good  consideration  for  a  bill  or  note,  if  some- 
thing valuable  flows  to  the  person  in  making  the  promise,  contained  in  it.  Violett  v. 
Patton,  5  Cranch  142.     Yeaton  v.  Bank  of  Alexandria,  5  Cranch,  49.     So  damage  to 
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the  promissee,  constitutes  a  good  consideration,  as  benefit  to  the  promissors.  Townley 
v.  Sumrall,  2  Peter's  Rep.  170.  Between  the  original  parties,  to  a  note  or  bill,  the  con- 
sideration may  be  inquired  into.  Jeffries  v.  Austin,  1  Stra.  674-  So  when  there  has 
been  fraud.  Solomon  v.  Turner,  1  Stark,  51.  The  want  of  consideration  is  no  defence, 
when  an  intermediate  party  took  the  bill  for  a  valid  consideration.  Meredith  v.  Short, 
1  Salk.  25.     2  Am.  Com.  L.  209. 

Possession  of  a  Bill,  or  note  Koto  far  authority  to  demand  payment. — Possession  of  a 
bill  of  exchange  or  order  by  the  drawer  is  prima  facie  evidence  of  his  having  paid  it.  Zeig- 
gler  v.  Gray,  12  S.  &  R.  42.  Weidner  v.  Sweigart,  9  S.  &  R.  385.  In  bills  payable 
to  order,  there  is  a  distinction  between  those  which  are  indorsed  in  blank,  and  those 
which  are  specially  indorsed.  Possession  in  the  former  case  is  evidence  of  title,  but 
not  in  the  latter.  Gorgerat  v.  ?^'Carty,  2  Dallas,  146.  1  Yeates  198.  A  bill  of  ex- 
change payable  to  order  may  be  assigned  by  mere  delivery.  Jones  v.  Wilten,  13  Mass. 
Rep.  364.  Prescott  v.  Hall,  17  Johnson's  Rep.  284.  Dunn  v.  Snell,  15  Mass.  Rep.  181. 
Morris  v.  Foremen,  1  Dallas,  193.  If  the  bill  is  indorsed  in  blank,  the  plaintiff  may 
strike  out  a  subsequent  indorsement,  possession  being  prima  facie  evidence,  that  he  had 
paid  the  indorsee.  JLliter  when  the  indorsement  is  in  full.  Craig  v.  Brown,  1  Peter's 
Rep.  171. 

When  a  protest  must  be  made,  and  -what  bills  are  considered  foreign  bi'ls. — A  bill 
drawn  in  one  of  the  U.  States,  upon  a  person  in  another  of  the  U.  States,  is  a  foreign  and 
not  an  inland  bill  of  exchange,  and  subject  to  all  the  law  of  evidence,  and  damage  of 
foreign  bills.  Townley  v.  Sumrall,  2  Peter's  Rep.  1 70,  80.  Buckner  v.  Finley,  2  Pe- 
ter, 586.  Coxe's  Dig.  103.  Contra  Miller,  v.  Hackley,  5  Johns,  Rep.  375.  Bank 
checks  are  considered  inland  bills  of  exchange.  Cruger  v.  Armstrong,  3  Johns.  Cases 
5.     Murray  v.  Judah,  6  Cowan,  484.     Couroy  v.  Warren,  9  Johns.  Cases,  259. 

A  protest  of  a  promissory  note  is  not  absolutely  necessary.  Penn.  M'Kean,  C.  J. — 
Bank  of  N.  A.  v.  M'Knight,  1  Yeates,  147.  When  a  promissory  note  payable  at  a  par- 
ticular place,  such  as  a  bank,  and  on  a  particular  day,  and  the  indorsee  is  at  the  bank  till 
it  closes,  at  the  usual  hour,  on  the  day  on  which  the  note  falls  due,  ready  to  receive  pay- 
ment, no  further  demand  on  the  drawer  is  necessary  to  charge  the  indorser.  Verbal 
notice,  of  non  payment,  by  the  drawer,  to  the  endorser,  is  sufficient.  Rahm  v.  Philadel- 
phia Bank,  1  Rawle,  335.  A  protest  for  non-payment  must  appear  under  a  notarial 
seal,  but  it  is  not  necessary  that  the  non  acceptance  should  be  certified  in  the  protest, 
for  that  may  be  established  by  other  evidence.  Morris  v.  Foreman,  1  Dallas  193.  The 
protest  of  a  note  by  a  notary  public  who  is  a  stockholder  in  the  bank  which  is  a  party  to 
the  suit,  is  incompetent  evidence  to  charge  the  indorser.     Bank  v.  Porter,  2  Watts,  141. 

■  Interest  on  bills  and  notes. — A  bill  payable  on  demand,  carries  interest  only  from  the 
time  of  demand.  Breyfogle  v.  Beckley,  16  Serg.  &  Rawle  264.  Cannon  v.  Beggs,  1 
M'Cords  S.  C.  Rep.  370.  In  the  cases  of  promisory  notes,  when  a  day  certain  is  fixed 
for  payment,  interest  is  allowed  from  the  day  of  payment,  and  when  no  day  is  fixed, 
from  the  time  of  demand.  Jacobs  v.  Adams,  1  Dallas  52.  Where  a  note  is  made  pay- 
able in  a  certain  number  of  years,  with  interest  annually,  only  simple  interest  can  be- 
recovered  on  the  principal  sum.  Hastings  v.  Wiswall,  8  Mass.  Rep.  455,  Greenleaf  v. 
Kellogg,  3  Mass.  Rep.  568.  3  Mass.  Rep.  221.  . 
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The  following  decisions  on  the  subject  of  bonds,  are  considered  worthy  of  a  place 
under  this  title,  although  no  acts  of  assembly  on  the  same  subject,  have  been  found. 

What  words  will  make  a  joint,  or  a  joint  and  several  bond. — A  bond  in  which  the 
obligors  declare  themselves  to  be  jointly  held,  and  firmly  bound  to  the  obligee,  in  a  cer- 
tain sum,  to  which  payment,  they  bind  themselves,  their  heirs,  executors  and  adminis- 
trators, and  every  of  them,  is  a  joint,  and  not  a  joint  and  several  bond.  Moser  v.  Liben- 
guth,  1  Rawle  255.  Greincrs  Case  2  Watts414.  A  bond  by  two  concluded,  "to  which 
payment  we  do  bind  ourselves,  our  heirs,  executors,  administrators,  and  every  of  them, 
hrmly  by  these  presents, "  held  that  these  words  made  a  joint,  and  not  a  joint  and 
several  bond.  Picker  v.  Julius,  2  Brown  31.  But  when  the  words  of  a  bond,  were 
"  we  do  bind  ouselves,  our  heirs,  executors,  administrators,  and  every  cf  them, "  it  waj 
held  to  be  joint  and  several.  Besore  v.  Potter,  12  S.  &  R.  154.  So  when  the  words 
were  "  we  bind  our  heirs,  executors,  and  administrators,  and  each  of  our  heirs,  &c.  &c. 
Geddis  v.  Hawk,  10  S.  &  R.  33.     Moneugh  v.  Butler,  12  S.  &  R.  157-8. 

Assignment  of  a  bond. — if  the  assignee  of  a  bond  is  induced  to  purchsse  it,  in  con- 
sequence of  representations  made  by  the  obligor,  that  he  lias  no  defence,  and  is  willing 
to  pay  it,  the  obligor  cannot  set  up  against  the  assignee,  any  equity  of  which  he  might 
have  availed  himself  e gainst  the  obligee,  even  tho'  such  communications  were  not  made 
directly  to  his  assignee  or  his  agent,  but  merely  to  another  in  his  presence  and  hearing. 
M'Mullen   v.  Wenner,  16  S.  &  R.  18.  Elliot  v.  Callan,  1  Penn.  Rep.  24.     A  person 
about  to  take  the  assignment  of  a  bond,  is  bound  to  inquire  into  every  circumstance  that 
might  be  set  up  against  payment  of  any  part  of  the  debt,  and  having  failed  to  do  so,  he 
stands  exactly  in  the  place  of  the  obligee.     Frants  v.  Brown,  1  Penn.  Rep.  257.     An 
assignment  and  guarantee  of  a  bend,  is  an  engagement  of  the  assignor  to  pay  the  mo- 
ney, on  the  insolvency  of  the  obligor :    provided,  the  assignee  use  due  diligence  to  re- 
cover it  of  the  obligor.     Johnston  v.  Chapman,  3  Penn.  Rep.  18.     The  assignee  of  a 
bond  takes  it  at  his  own   peril,  and  stands  in  the  place  of  the  obligee,  so  as  to  let   in 
every  defence  which  the  obligor  had  against  the  obligee,  at  tee  time  of  the  assignment, 
or  notice  of  the  assignment.     Whesln  v.  Hughes,  I  Dallas  23.  Ingles  v.  Ingles  Execu- 
tors, 2  Dallas  49.  Rundle  v.  Etwein,  2  Yeates  23.  Solomon  v.  Kimmcl,  5  Binney  232. 
Bury  v.  Hartman,  4  8,  &  R.  177.     The  rule  established  in  these  cases,  has  never  been 
carried  further,  than  to  put  the  assignee  in  the  place  of  the  obligee  as  to  defalcation,  and 
want  of  consideration.     Per  Gibson  J.  Davis  v.  Ban  et  a!,  9  S.  &  R.  141. 

When  a  bond  will  be  presumed  to  be  paid.—  A  lapse  of  twenty  years,  creates  a  pre- 
sumption of  payment,  if  no  interest  has  been  paid  in  the  meantime,  but  if  the  period 
be  shorter  than  twenty  years,  the  presumption  must  be  supported  by  circumstances. 
Goldhawk  v.  Duaae,  2  Wash.  C.  C.  R.  323.  Henderson  v.  Lewis,  9  S.  &  R.  379.  A 
lapse  of  eighteen  years  and  a  half  was  ruled  not  to  be  sufficient,  to  found  a  presumption 
of  payment  of  a  bond,  under  circumstances  that  tended  to  repel  the  presumpiion. 
Botbz  v.  Ballman,  1  Yeates  §84. 

Of  the  penalty  of  a  bond,  and  -whafrthe  obligee  may  recover. — Interest  beyond  the 
penalty  of  a  bond  may  be  recovered  in  a  Court  of  Law  in  the  shape  of  damages. 
Boyd  v.  Boyd,  1  Watts  3S5.  The  jury  may  give  damages  beyond  the  "penalty  of  a 
bond,  conditioned  fur  the  conveyance  of  land.  Perot  v.  Wallis,  2  Dallas  252.  When 
the  penalty  of  a  contract  is  not  in  nature  of  stated  and  ascertained  damages  for  non- 
performance, the  injured  party  may  recover  damages  beyond  the  penalty.  Giaham  v. 
Bickham,  4  Dalias  149.  2  Yeates  32.  If  an  agreement  contain  a  penalty,  the  party 
may  bring  debt  for  the  penalty,  and  can  recover  no  more,  or  he  may  bring  covenant, 
and  recover  more  or  less  damages  than  the  penalty.  Martin  v.  Taylor,  1  Wash.  C.  C. 
R.  1.  When  a  penaUy  has  for  its  end,  to  insure  the  performance  of  the  principal  obli- 
gation, it  does  not  destroy  it.  Canal  Co.  v.  Sansom,  1  Binney  70,  The  person  who 
first  sues  on  the  official  bond  of  a  sheriff,  is  entitled  to  have  his  judgment  fust  paid. 
Christman  v.  Comth.  17  S.  &  R.  381. 
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(Sec  I.NSPECTIOXS,  post.) 


Flour  and  meal  are  liable  to  inspection 
at  Philadelphia,  Pittsburg,  and  in  the 
counties  of  Allegheny,  Westmore- 
land, Washington,  Fayette,  Greene, 
Indiana,  Jefferson,  Armstrong,  But- 
ler, Beaver,  Mercer,  Crawford,  Erie, 
Warren,  Venango.  1 

Wheat    flour   liable    to   inspection    at 
York,  Pottsville  and  Mount  Carbon, 
in  the  counties  of  York  and  Schuyl- 
kill. 2 
Flour   brought   from    adjoining    States 
into    the   counties   of    Allegheny, 
Westmoreland,  Washington,  Greene, 
Fayette,  for  sale,  is  liable  to  inspec- 
tion. 3 
Wheat  flour  liable  to  inspection  at  Lan- 
caster, Columbia  and  Harrisburg,         4 
But  flour  made  in  any  other  State  may 
may  be  exported  as  the  manufacture 
of  such  State,  without  inspection.         5 
And  flour  may  be  transported    by   land 
out  of  the  counties  of  Westmoreland, 
Washington,  Greene,  Fayette,  with- 
out inspection.  6 
Flour  liable  to  inspection  shall  be  made 
merchantable,  fine  and  without  mix- 
v     ture.  7 
Corn  meal  liable  to  inspection  shall  be 

made  of  kiln  dried  corn,  &c.  8 

Sour  or  damaged  flour  may  be  exported 

as  such.  9 

Wheat  flour  shall  be   packed  in  barrels 

or  half  barrels,  well  made,  &c.  10 

The  size  and  denominations  of  the  bar- 
rels, &c.  specified.  1 1 
The  quantity  of  flour  to  be  packed  in 

each  barrel,  &c.  specified.  12 

The  miller  shall  brand  the  barrels  with 
the  appropriate  number  of  denomina- 
tions, under  a  penalty.  13 
Rye  flour  and  corn  meal  may  be  packed 

in  such  barrels,  &c.  14 

Rye  fiour  and  corn  meal  may  be  packed 
in  puncheons  or  hogsheads, well  made, 
&c.  15 

The  size  of  the  puncheons,  &c.  specified,  16 


The  quantity  of  flour  meal  to  be  packed 
in  puncheons.  17 

Flour  called  middlings,  how  to  be  brand- 
ed, 18 

Casks  containing  rye  flour  and  corn  meal 
shall  be  tared  and  marked,  &c.  19 

Every  miller  shall  have  a  brand,  &c.       20 

May  brand  casks  of  wheat  flour 

with  the  word  "superfine."  21 

May   brand  casks  of  rye  flour 

with  the  word  "fine,  &c.     22 

The  branding  of  "superfine,"  or  "fine," 
to  be  deemed  a  warranty,  &c.  23 

How  fiour  shall  be  inspected, 


The  denomination  branded,  as  aforesaid, 
to  be  cut  out  if  the  flour,  &c.  be  un- 
merchantable. 25 
Casks  of  merchantable  flour  to  be  plug- 
ged up  with  stamped  plugs.  26 
Forfeiture  for  packing  flour  or  meal  in 
casks  of  any  dimensions  not  authori- 
zed.   -  27 
Pena'ty  for  packing  less  than  the  requi- 
red quantity  in  any  cask.  28 
Mixed  fiour  to  be  condemned,  if  offered 

as  wheat  flour,  Sec.  29 

Penalty  for  packing  flour  in  casks  made 

of  unseasoned  timber.  30 

Penalty  for  lading  flour,  &c.  liable  to  be 

inspected,  and  previous  to  inspection.  31 
Penalty  for  offering  to  transport  flour  or 

meal  without  being  branded,  &c.       32 
Penalty  for  impressing  the  word  "  super- 
fine "    or   "  fine, "  on  casks  removed 
from  the  mill,  &c.  and  before  inspec- 
tion. 33 
Penalty    for  fraudulently    branding   or 
shipping,  &c.  \a  heat  flour _as  superfine 
or  rve  flour  as  fine,  knowing  it  be  in- 
ferior, &c.  34 
Penalty  for    fraudulently   branding    or 
shipping,  &.c.  on   merchantable  corn 
meal,  &c.  35 
inspectors  shall  upon  request  or  suspi- 
cion of  unfairness,  unpack  casks  of 
flour,  meal,  &c.  36 
Penalty  for  marking  false  tare,  &c.         37 
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Millers  shall  cause  their  brands  to  be 
entered  with  the  clerk  of  the  Quarter 
Sessions  of  the  county,  &c.  under 
penalty.  38 

Carts,  &c.  used  for  conveying  flour,  &c. 
to  he  provided  with  a  good  covering.  39 

Open  boats,  &c.  used  for  conveying  flour, 
&c.  to  be  provided  with  sufficient  tar- 
pauling,  40 

Persons  unloading  flour,  &c.  to  cause 
the  same  to  be  put  in  store  or  under 
a  shelter,  41 

Carriers  of  flour,  &c.  suffering  it  to  be 
damaged  for  want  of  due  care,  subject 
to  a  penalty.  42 


Masters  of  vessels  shall  declare  in  their 
manifests  the  number  of  barrels  of  flour 
meal,  &c.  to  which  inspectors  shall 
have  free  access,   &c.  43 

Penally  upon  them  in  case  of  neglect  or 
refusal,  &c.  44 

The  fees  of  inspectors  of  flour,  45 

The  inspector  may  demand  the  fees  of  . 
the  owner,  his  agent,  factor  or  the  per-^ 
son  in  possession  of  the  flour,  46 

The  fees  of  inspector  a  charge  on  the  ar- 
ticle distinct  from  the  price  agreed,     47 

The  same  fees  demandable  whether  the 
article  be  approved  or  condemned.       48 


Act  of  April  15,  1835,  pamph.  p.  384. 

An  act  relating  to  Inspections. 

1.  Sect.  I.  All  flour  of  wheat,  flour  of  rye,  and  meal  made  of  Indian 
corn,  shall,  if  designed  for  exportation  from  either  of  the  places  mentioned 
in  this  section,  be  liable  to  be  inspected  at  the  respective  places  as  follows, 
to  wit:  1.  At  the  city  and  county  of  Philadelphia,  by  the  inspector  of 
flour  appointed  for  the  said  city  and  county.  -2.  At  the  city  of  Pittsburg, 
and  in  the  counties  of  Allegheny,  Westmoreland,  Washington,  Fayette, 
Greene,  Indiana,  Jefferson,  Armstrong,  Butler,  Beaver,  Mercer,  Crawford, 
Erie,  Warren,  Venango,  by  the  inspector  of  flour  appointed  for  the  said 
city  and  counties. 

2.  Sect.  II.  Flour  of  wheat  which  shall  be  offered  for  sale  in  the  borough 
of  York,  in  the  county  of  York,  and  in  the  borough  of  Pottsville  and 
Mount  Carbon,  in  the  county  of  Schuylkill,  shall  upon  the  request  of  the 
purchaser  thereof,  be  liable  to  be  inspected  by  the  inspector  of  flour  ap- 
pointed for  the  said  boroughs. 

3.  Sect.  III.  All  flour  which  shall  be  brought  from  any  of  the  adjoining 
States,  into  either  of  the  counties  ot  Allegheny,  Westmoreland,  Washing- 
ton, Greene,  Fayette,  for  the  purpose  of  being  offered  for  sale  within  the 
said  counties,  shall  be  liable  to  the  like  inspection  and  regulation  as  flour 
manufactured  within  the  said  counties. 

4.  Sect.  IV.  Flour  of  wheat  which  shall  be  offered  for  sale  at  the  city  of 
Lancaster,  or  at  the  borough  of  Columbia,  in  the  county  of  Lancaster,  or 
at  the  borough  of  Harrisburg,  in  the  county  of  Dauphin,  shall  upon  the 
request  of  the  purchaser  thereof,  be  liable  to  be  inspected  by  the  inspectors 
of  flour  appointed  for  said  city  and  boroughs  respectively. 

5.  Sect.  V.  Provided,  That  flour  and  meal  manufactured  in  any  other 
State,  and  put  up  in  casks  which  shall  bear  the  brand  or  the  name  of  such 
State,  may  be  exported  from  this  Commonwealth,  as  the  manufacture  of 
the  State  from  which  it  shall  come,  and  not  as  the  flour  or  meal  of  Penn- 
sylvania, without  being  liable  to  inspection  as  aforesaid. 

6.  Sect.  VI.  And  provided  also,  That  such  flour  or  meal  as  shall  be 
manufactured  within  the  counties  of  Westmoreland,  Washington,  Greene, 
and  Fayette,  and  transported  by  land,  out  of  this  Commonwealth,  shall  not 
be  liable  to  inspection  as  aforesaid. 
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7.  Sect.  VII.  All  flour  liable  to  inspection  as  aforesaid,  shall  be  macte 
merchantable  and  of  due  fineness,  without  any  mixture  of  coarser  or  of 
different  kinds  of  flour. 

8.  Sect.  VIII.  All  corn  meal  liable  to  inspection  as  aforesaid,  shall  be 
made  of  kiln  dried  corn.  It  shall  be  ground  to  a  due  degree  of  fineness, 
and  be  bolted  and  cooled  before  being  packed. 

9.  Sect.  IX.  Provided,  That  nothing  herein  contained  shall  be  constru- 
ed to  prevent  the  exportation  of  sour  or  damaged  flour  as  such,  if  it  be  so 
marked  distinctly  upon  the  casks  containing  the  same  by  the  inspector  or 
deputy. 

10.  Sect.  X.  Flour  of  wheat,  liable  to  inspection  as  aforesaid,  shall  be 
packed  in  barrels  or  half  barrels,  well  made  of  good  seasoned  materials, 
and  tightened  with  ten  hoops,  sufficiently  nailed  with  four  nails  in  each 
chine  hoop,  and  three  nails  in  each  upper  bilge  hoop. 

11.  Sect.  XI.  The  barrels  which  shall  be  used  for  the  purpose  aforesaid, 
shall  be  of  the  diameter  of  sixteen  inches  and  a  half  at  the  head,  and  shall 
be  marked  "  Number  one  ;"  and  every  such  barrel  shall  be  made  of  staves, 
twenty  seven  inches  in  length  ;  every  half  barrel  which  shall  be  used  for 
the  purpose  aforesaid,  shall  be  of  the  diameter  of  twelve  inches  and  a  half 
at  the  head,  and  shall  be  made  of  staves  twenty  three  inches  in  length, 
and  shall  be  denominated  "Number  two." 

12.  Sect.  XII.  Every  barrel  "Number  one"  of  wheat  flour,  shall  con- 
tain the  full  quantity  or  weight  of  one  hundred  and  ninety  six  pounds  of 
such  flour.  Every  haif  barrel  of  wheat  flour  shall  contain  the  lull  quan- 
tity or  weight  of  ninety  eight  pounds  of  such  flour. 

13.  Sect.  XIII.  Every  miller  or  bolter  shall  brand  every  barrel  and  half 
barrel  of  flour,  put  up  by  him,  witn  the  number  one  or  two,  according  to 
the  dimensions  thereof  as  aforesaid,  before  the  same  shall  be  removed  from 
the  place  where  the  same  was  bolted,  under  the  penalty  of  twenty  cents 
for  every  barrel  or  half  barrel  removed  without  being  so  branded.  He 
shall  also,  under  the  like  penalty,  brand  as  aforesaid  every  barrel  and  half 
barrel  of  flour  with  the  weight  of  the  flour  therein  contained. 

14.  Sect.  XIV.  Flour  of  rye,  and  meal  made  of  Indian  corn,  liable  to  in- 
spection as  aforeseid,  may  be  packed  in  barrels  or  half  barrels,  made  in 
the  manner  hereinbefore  described. 

15.  Sect.  XV.  Flour  of  rye,  and  meal  made  of  Indian  corn,  liable  to  in- 
spection  as  aforesaid,  may  also  be  packed  in  strong  light  puncheons  or 
hogsheads,  suitable  for  molasses  casks,  well  made  of  good  seasoned  white 
oak  or  red  oak  staves,  with  pine  or  other  suitable  heads  tightened,  and 
bound  with  sixteen  good  and  sufficient  hoops,  two  of  which  at  least,  name- 
ly the  second  from  each  chine  shall  be  of  iron  ;  they  shall  be  well  secured 
with  at  least  four  nails  in  each  chine  hoop,  and  three  wooden  plugs  or  pegs 
at  the  upper  edge  of  each  upper  bilge  hoop. 

16.  Sect.  XVT.  Every  puncheon  or  hogshead  which  shall  be  used  for 
the  purpose  aforesaid,  shall  be  of  the  following  dimensions,  to  wit :  The 
diameter  at  the  head  shall  be  twenty-seven  inches  ;  the  diameter  at  the 
bung  or  bilge  shall  be  thirty-one  inches  ;  and  every  such  cask  shall  be 
made  of  staves  forty-one  inches  in  length. 

17.  Sect.  XVII.  Every  puncheon  or  hogshead  of  rye  flour  or  of  corn 
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meal,  designed  for  exportation  as  aforesaid,  shall  contain  the  full  quantity  or 
weight  of  eight  hundred  pounds  nett  of  such  flour  or  meal. 

18.  Sect.  XVIII.  Every  cask  of  wheat  flour  of  the  kind  called  mid- 
dlings, liable  to  inspection  as  aforesaid,  shall  be  branded  with  the  word  "Mid- 
dlings "  at  length  belore  it  shall  be  removed  from  the  mill  or  bolting  house 
where  the  same  shall  have  been  first  packed  ;  and  in  default  thereof  the 
owner  shall  be  liable  to  a  penalty  often  cents,  to  be  paid  the  inspector  or 
deputy. 

19.  Sect.  XIX.  Every  cask  containing  flour  of  rye  or  corn  meal  as  afore 
said,  shall  have  the  tare  or  weight  of  the  cask  marked  thereon  ;  it  shall  be 
branded  with  the  words  "Rye  flour"  or  "Kiln  dried  corn  meal,"  at 
length,  in  a  fair,  distinguishable  manner,  according  to  its  contents,  and 
also  with  the  weight  of  the  flour  or  meal  contained  therein,  before  it  shall 
be  removed  from  the  place  where  the  same  shall  have  been  first  packed  ; 
and  every  puncheon  or  hogshead  of  such  flour  or  meal  shall  also  be  brand- 
ed with  the  number  "18U0;"  and  if  any  miller  or  bolter  shall  fail  to 
brand  or  mark  any  cask  as  aforesaid,  he  shall  be  liable  to  a  penalty  of 
ten  cents  for  every  such  cask,  to  the  inspector  or  deputy. 

20.  Sect.  XX.  Every  miller  or  bolter  of  flour  for  exportation  shall  have 
a  distinguishable  brand  mark,  with  which  he  shall  brand  each  and  every 
cask  of  flour  before  it  shall  be  removed  from  the  place  where  the  same 
shall  be  bolted,  under  the  penalty  often  cents  for  every  cask,  to  the  inspec- 
tor or  deputy,  which  shall  be  removed  without  being  so  branded. 

21.  Sect.  XXI.  Every  miller  or  bolter  of  flour  may,  if  he  think  proper, 
brand  with  the  word  "  Superfine"  such  casks  of  wheat  flour  as  may  in  his 
opinion  contain  flour  of  that  quality,  before  removing  them  from  the  place 
where  the  same  shall  have  been  packed,  subject  nevertheless  to  correction 
and  alteration  by  the  officer  appointed  to  inspect  the  same,  if  he  shall  ad- 
judge the  flour  to  be  of  an  inferior  quality. 

22.  Sect.  XXII.  Every  miller  or  bolter  may,  if  he  think  proper,  brand 
with  the  words  "Fine  Rye  Flour,"  such  casks  of  rye  flour  as  in  his  opinion 
may  contain  flour  of  that  quality  before  removing  them  from  the  place 
where  the  same  shall  have  been  packed,  subject  nevertheless  to  correction 
and  alteration  by  the  officer  appointed  to  inspect  the  same,  if  he  shall  ad- 
judge the  flour  to  be  of  an  inferior  quality. 

23.  Sect.  XXIII.  The  branding  of  the  word  "  Superfine"  or  "  Fine"  as 
aforesaid,  shall  be  deemed  a  warranty  by  such  miller  or  bolter  that  the  flour 
so  denominated  is  of  due  fineness,  and  good  and  merchantable  according  to1 
the  standard  of  the  inspection  of  flour  required  by  this  act. 

24.  Sect.  XXIV.  The  inspectors  of  flour  shall  in  performing  the  duties 
of  their  respective  office,  view,  and  if  suspected  to  be  of  wrong  dimensions, 
measure  every  cask  containing  the  flour  or  meal  submitted  to  their  inspec- 
tion ;  they  shall  bore  the  head  of  each  cask,  and  with  a  proper  instrument, 
pierce  through  the  flour  or  meal,  and  examine  the  same  ;  if  it  shall  appear 
to  be  honestly  and  well  packed,  and  cf  sufficient  fineness,  and  in  all  other 
respects  to  be  of  the  proper  quality  to  pass  as  merchantable  flour  or  meal, 
according  to  its  denomination,  the  inspector  shall  plug  up  the  hole  with  a 
plug,  stamped  with  the  appropriate  stamp,  in  the  manner  hereinafter  pro- 
vided, and  the  said  inspection  shall  be  made  in  the  open  air,  if  the  same 
be  deemed  expedient. 
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25.  Sect.  XXV.  If  the  inspectors  aforesaid,  shall  adjudge  such  flour  or 
meal  to  be  inferior  to  the  standard  of  the  merchantable  quality  of  flour  or 
meal  indicated  by  the  denomination  "Superfine,"  "Fine,"  or  "Middlings," 
or  to  the  standard  of  the  merchantable  quality  of  wheat  flour,  rye  flour,  or 
kiln  dried  corn  meal,  required  by  this  act,  they  are  hereby  required  to 
cut  out  and  totally  destroy  the  brand,  mark  or  denomination  branded 
thereon,  as  aforesaid,  and  mark  on  the  same  such  word  as  will  designate 
the  true  quality  of  such  flour. 

26.  Sect.  XXVI.  The  inspectors  aforesaid,  shall,  if  they  approve  of 
the  flour  submitted  to  their  examination  as  merchantable,  stamp  the  casks 
and  plugs  used  by  them  as  aforesaid,  with  the  letters  following,  accord- 
ing to  the  place  of  inspection,  to  wit :  At  the  city  and  county  of  Philadel- 
phia, with  the  letters  S.  P.,  the  quality  of  the  flour,  Philadelphia,  month 
and  the  name  of  the  inspector  or  deputy  who  inspected  the  same  ;  at  the 
city  of  Pittsburg,  or  in  the  counties  of  Westmoreland,  Washington, 
Allegheny,  Fayette,  Greene,  Indiana,  Jefferson,  Armstrong,  Butler, 
Beaver,  Mercer,  Crawford,  Erie,  Warren,  Venango,  with  the  letters  W. 
P. ;  at  the  borough  of  York  and  in  the  county  of  York,  with  the  letters 
B.  Y. ;  at  the  the  city  of  Lancaster,  with  the  letters  C.  L. ;  at  the  borough 
of  Columbia,  in  the  county  of  Lancaster,  with  the  letters  B.  C. ;  at  the 
borough  of  Harrisburg,  in  the  county  of  Dauphin,  with  the  letters  B.  H. ; 
and  at  the  borough  of  Pottsville,  in  the  county  of  Schuylkill,  with  the 
letters  B.  P. 

27.  Sect.  XXVII.  If  any  miller  or  bolter  of  flour  for  exportation,  as 
aforesaid,  shall  pack  flour  or  meal  in  a  cask  of  any  size  or  dimensions  not 
herein  before  specified,  he  shall  forfeit  to  the  purchaser  the  cask  in  which 
such  flour  or  meal  shall  have  been  packed,  or  the  value  thereof  in  his  ac- 
count, and  the  person  who  shall  have  sold  the  same  for  exportation  shall 
forfeit  and  pay  to  the  inspector  of  such  flour  or  meal  twenty  cents  for 
every  such  cask;  and  if  any  miller  or  bolter  of  flour  shall  pack  any  flour 
or  meal  in  a  cask  not  hooped  and  nailed  as  aforesaid,  he  shall  forfeit  and 
pay  to  the  purchaser  thereof  twenty  cents  for  every  such  cask. 

28.  Sect.  XXVIII.  If  any  miller  or  bolter  of  flour  shall  pack  any  cask 
of  either  the  dimensions  aforesaid,  with  a  less  quantity  of  flour  than  is 
specified  for  the  same,  he  shall  forfeit  for  every  pound  wanting  in  weight 
ten  cents,  to  be  paid  to  the  inspector  or  to  the  deputy  who  may  find  the 
same  deficient  in  weight. 

29.  Sect.  XXIX.  All  flour  which  shall  be  offered  for  sale  within  this 
Commonwealth,  as  and  for  flour  of  wheat,  or  as  and  for  flour  of  rye,  and 
which  upon  inspection,  as  aforesaid,  shall  be  found  to  be  a  mixture  of  such 
flour  with  meal  of  Indian  corn,  shall  be  condemned  ;  and  the  person  offering 
the  same  for  sale,  as  aforesaid,  shall  pay  to  the  inspector  three  dollars  for 
every  such  cask,  one  fourth  for  the  use  of  the  said  inspector  and  three 
fourths  for  the  use  of  the  Commonwealth,  and  the  flour  so  condemned 
shall  not  be  exported  under  the  penalties  and  forfeitures  provided  by  law 
against  the  exportation  of  flour  not  merchantable. 

30.  Sect.  XXX.  Every  person  offering  any  flour  or  meal  for  sale  in 
casks  made  of  unseasoned  materials,  shall  pay  to  the  inspector  of  such 
flour  or  meal  twenty  five  cents  for  branding  the  same  for  each  and  every 
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such  cask,  and  the  owner  of  such  flour  shall  have  an  action  for  the  dam- 
ages which  may  be  sustained  thereby  against  the  miller  or  cooper  who 
furnished  such  casks,  and  such  flour  shall  not  be  exported  under  the  penal- 
ty of  one  dollar  per  barrel. 

31.  Sect.  XXXI.  No  person  shall  lade  or  ship  for  transportation  out 
of  this  State,  any  flour  or  meal  liable  to  be  inspected  previously  to  expor- 
tation, as  aforesaid,  before  he  shall  offer  the  same  to  the  view  and  examina- 
tion of  the  inspector  of  flour  of  the  port  or  place  where  the  same  shall  be 
laden  or  intended  to  be  laden,  or  before  the  same  shall  be  inspected  and 
approved  according  to  law,  under  the  penalty  of  seventy  five  cents  for 
every  cask,  one  half  to  the  use  of  the  person  who  shall  give  information 
thereof  to  the  inspector  or  any  of  his  deputies,  and  the  other  half  to  the 
use  of  the  said  inspector  or  his  deputy. 

32.  Sect.  XXXH.  If  any  person  shall  offer  to  transport  any  such  flour 
or  meal  out  of  this  State  without  being  proved  or  branded  in  the  manner 
required  by  this  act,  the  same  shall  be  forfeited,  the  same  shall  be  sold  by 
the  inspector  and  the  proceeds  thereof  paid  into  the  treasury  of  the  Com- 
monwealth. 

33.  Sect.  XXXIII.  If  any  person  shall  impress  or  brand  the  word 
"  Superfine"  upon  any  cask  of  wheat  flour,  or  the  word  "  Fine"  upon  any 
cask  of  rye  flour,  after  the  same  shall  have  been  taken  away  from  the 
place  where  the  same  shall  have  been  packed,  and  before  it  shall  have 
been  inspected  and  allowed  as  such  by  the  proper  officer,  such  person  shall 
be  liable  to  the  like  penalties  and  punishments  as  are  provided  for  the 
case  of  counterfeiting  or  impressing  counterfeit  brand  marks  upon  articles 
liable  to  inspection. 

34.  Sect.  XXXIV.  If  any  person  shall  fraudulently  impress  or  cause 
to  be  impressed  the  brand  mark  "  Superfine"  or  the  similitude  thereof  upon 
any  cask  of  wheat  flour,  or  the  brand  mark  "  Fine"  or  the  similitude 
thereof,  upon  any  cask  of  rye  flour,  after  the  same  shall  have  been  inspec- 
ted as  aforesaid,  or  shall  fraudulently  ship  or  attempt  to  ship,  or  lade  or 
attempt  to  lade  on  board  of  any  vessel,  boat  or  other  water  craft  for  expor- 
tation any  wheat  flour,  the  cask  whereof  shall  bear  the  mark  or  brand  of 
"  Superfine,"  or  any  cask  of  rye  flour,  the  cask  whereof  shall  bear  the 
mark  or  brand  of  "  Fine,"  knowing  such  flour  to  be  of  an  inferior  quality 
or  with  design  to  deceive  or  to  evade  the  regulation  hereby  intended,  such 
person  shall  forfeit  and  pay  two  hundred  dollars  for  every  such  offence, 
which  fine  shall  be  recovered  by  the  Attorney  General  for  the  use  of  the 
Commonwealth,  and  every  cask  of  such  flour  shall  be  liable  to  be  seized 
and  forfeited,  one  half  for  the  use  of  the  Commonwealth  and  the  other  half 
for  the  use  of  the  person  who  shall  prosecute  the  offender  to  conviction. 

35.  Sect.  XXXV.  If  any  person  shall  fraudulently  impress  or  cause 
to  be  impressed  the  brand  mark  "  Kiln  dried  corn  meal,  "  or  the  similitude 
thereof,  upon  any  cask  of  corn  meal  after  the  same  shall  have  been 
inspected  as  aforesaid,  or  shall  fraudulently  ship  or  attempt  to  ship,  lade 
on  board  of  any  vessel,  boat  or  other  water  craft,  for  exportation  any 
corn  meal,  the  cask  whereof  shall  bear  the  mark  or  brand  aforesaid,  know- 
ing such  meal  to  be  inferior  to  the  standard  of  the  merchantable  quality 
or  with  design  to  deceive  or  evade  the  regulation  hereby  intended,  such 
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persons  shall  be  liable  to  the  like  forfeitures  to  be  recovered  in  like  man- 
ner and  for  the  same  use. 

36.  Sect.  XXXVI.  The  inspector  aforesaid  shall  at  the  request  of  the 
buyer  of  any  casks  of  flour  or  corn  meal,  or  upon  his  suspicion  of  fraud 
or  unfairness,  unpack  the  same  for  examination ;  and  if  he  shall  find  a  less 
quantity  of  flour  or  meal  in  such  cask  than  is  hereinbefore  directed,  or  if 
such  cask  containing  flour  or  meal  shall  be  found  to  weigh  more  than  the 
tare  marked  thereon,  the  miller  or  bolter,  as  the  case  may  be  who  put 
up  the  same  shall  pay  the  charges  of  unpacking  or  repacking  over  and 
above  the  penalties  provided  in  this  act  for  such  case;  but  otherwise  the 
said  charges  shall  be  paid  by  the  buyer  if  the  trial  be  made  at  his  request. 

37.  Sect.  XXXVII.  If  any  person  shall  put  a  false  or  a  wrong, tare 
upon  any  cask  containing  flour  or  meal  to  the  disadvantage  of  the  pur- 
chaser, such  person  shall  forfeit  for  each  cask  so  falsely  tared  the  sum  of 
seventy-five  cents. 

33.  Sect.  XXXVIII.  Every  miller  and  bolter  of  flour  for  ex  porta  t  ion, 
shall  cause  his  brand  mark  as  aforesaid  to  be  entered  with  the  clerk  of  the 
court  of  Quarter  Sessions  of  the  county  where  he  resides,  together  with 
his  name  and  place  of  residence,  under  penalty  of  five  dollars  for  every 
month  during  which  he  shall  have  exercised  his  sakl  employment  without 
having  made  such  entry. 

39.  Sect.  XXXIX.  Every  cart,  wain  and  wagon,  which  shall  be  used 
to  convey  flour,  corn  or  meal,  designed  for  exportation  from  the  mill 
where  the  same  shall  have  been  put  up  to  the  place  of  exportation,  or  to  any 
other  place,  shall  be  provided  with  a  good  and  sufficient  covering. 

40.  Sect.  XL.  Every  open  boat,  float  or  shallop  which  shall  be  used  to 
conye)'  any  flour,  corn  or  meal  from  the  mill  as  aforesaid,  or  from  any 
landing  place  to  the  place  of  exportation,  or  to  any  other  place,  shall  be 
provided  with  a  covering,  or  tarpauling,  sufficient  to  secure  the  same  in 
case  of  rain. 

41.  Sect.  XLI.  Every  person  who  shall  unload  or  discharge  any 
flour,  corn  or  meal  designed  for  exportation  at  any  landing  or  other  place, 
shall  cause  the  same  forthwith  to  be  put  in  a  store  or  under  a  shelter  suf- 
ficient to  keep  it  dry. 

42.  Sect.  XLII.  If  the  carrier  of  any  flour,  corn  or  meal  designed 
for  exportation,  shall  cause  or  suffer  the  same  to  be  wet  or  to  take  damage 
for  want  of  sufficient  shelter  or  covering  as  before  required,  such  carrier 
shall  forfeit  and  pay  to  the  owner  thereof  twenty-five  cents  for  every  cask 
of  flour,  corn  meal,  bread  and  biscuit,  over  and  above  the  damage  actually 
sustained. 

43.  Sect.  XLIII.  The  masters  of  ships  or  other  vessels  having  laden 
any  flour,  corn  or  meal  for  exportation  from  this  State,  shall  in  their  man- 
ifest expressly  and  distinctly  declare  the  number  of  the  barrels  or  casks 
thereof  laden  respectively,  and  by  whom  each  pareel  thereof  shall  have 
been  shipped,  and  the  proper  inspector  shall  have  free  access  to  such 
manifests  or  declarations  and  liberty  to  take  abstracts  therefrom. 

44.  Sect.  XLIV.  If  the  master  of  any  vessel  having  shipped  any  flour, 
corn  or  meal  shall  neglect  or  refuse  to  make  such  declaration,  or  shall 
refuse  the  said  inspector  access  thereto,  or  the  liberty  to  take  an  abstract 
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thereof,  as  aforesaid,  he  shall  forfeit  and  pay  to  the  said  inspector  the 
amount  of  his  Zees  for  inspecting  the  whole  cargo  of  flour  which  shall 
have  been  shipped  as  aloresaid. 

45.  Sect.  XLV.  The  inspector  of  flour  for  the  city  and  county  of 
Philadelphia,  may  demand  and  receive  for  each  barrel  of  flour  or  meal 
inspected  by  him,  one  cent ;  for  each  hogshead  of  corn  meal  or  rye  meal 
inspected  by  him,  two  cents  ;  for  weighing  and  ascertaining  the  under 
tare  of  every  hogshead  or  puncheon,  thirty  cents;  for  every  barrel,  half 
barrel  or  keg,  six  cents.  The  inspectors  of  flour  for  the  city  of  Lancas- 
caster,  for  the  borough  of  Columbia,  in  the  county  of  Lancaster,  for  the 
borough  of  Harrisburg,  for  the  borough  of  Pottsville,  and  for  the  borough 
of  York,  may  demand  and  receive  for  each  cask  of  flour  inspected  by 
them  respectively,  three  cents.  The  inspector  of  flour  for  the  city  of 
Pittsburg  and  the  counties  of  Allegheny,  Westmoreland,  Washington,  Fay- 
ette, Greene,  Indiana,  Jefferson,  Armstrong,  Butler,  Beaver,  Mercer, 
Crawford,  Erie,  Warren  and  Venango,  or  his  deputies,  may  demand  and 
receive  lor  each  cask  of  flour  or  meal  which  he  or  they  shall  actually  ex- 
amine at  any  harbor,  mill  or  landing  place  within  the  said  counties,  three 
cents. 

46.  Sect.  XLVI.  The  inspectors  of  flour  aforesaid,  are  hereby  au- 
thorised to  demand  and  receive  payment  of  the  fees  of  inspection  from 
the  owner  of  the  flour,  meal,  his  agent  or  factor,  or  other  person  in  pos- 
session of  the  said  flour  or  meal  at  the  time  of  inspection  ;  and  the  said 
owner,  agent,  factor  or  other  person  in  possession  of  the  said  flour  meal 
shall  pay  to  the  said  inspector  the  full  amount  of  the  fees  due  and  owing 
for  the  said  inspection. 

47.  Sect.  XL VII.  The  owner,  his  agent  or  factor,  or  the  person  so 
paying  the  fees  of  inspection,  is  hereby  authorised  to  demand  and  receive 
the  said  fees  from  the  persons  purchasing  from  the  owner,  his  agent  or 
factor,  or  other  person  in  possession  of  the  flour  meal  so  inspected  ;  and 
the  said  fees  of  inspection  so  paid  shall  be  a  charge  on  the  sale  of  the 
said  flour  meal  by  the  owner,  his  agents  or  factors  or  other  persons  in 
possession  after  its  inspection,  distinct  and  separate  from  the  price  agreed 
on  for  the  said  flour. 

48.  Sect.  XLVIII.  The  owner  or  possessor  of  any  meal  or  flour 
which  shall  be  adjudged  to  be  unmerchantable  or  not  to  be  in  the  condi- 
tion required  by  law  for  sale  or  exportation,  as  aforesaid,  shall  pay  for 
the  inspection  thereof  the  same  fees  as  if  the  same  had  been  adjudged  to 
be  merchantable  and  fit  for  sale  or  exportation. 
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Act  of  the  4th  May,  1832,  Pamph.  p.  480. 

A  supplement  to  the  act  entitled,  "  An  act  relative  to  the  appointment  of  canal  com- 
missioners, "  passed  the  sixth  day  of  April,  eighteen  hundred  and  thirty. 

1.  Sect.  I.  In  addition  to  the  duties  now  enjoined  on  the  canal  com- 
missioners by  law,  it .  shall  be  the  duty  of  the  said  commissioners,  at  the 
same  time  they  make  their  annual  report  to  the  Governor,  to  accom- 
pany the  same  with  a  statement  showing  the  amount  of  tolls  received  by 
each  collector  on  the  Pennsylvania  canal  and  rail-road  ;  also  with  a  state- 
ment or  statements  showing  the  amount  of  property  in  tons  or  otherwise, 
and  the  kinds  thereof,  conveyed  on  said  canal  and  rail-road  during  the 
preceding  year  or  season,  designating  how  much  and  of  what  kind  was 
conveyed  west  from  Philadelphia  and  east  from  Pittsburg,  also  to  and 
Jrom  such  other  places  as  they  may  think  proper  and  expedient ;  and  the 
board  of  canal  commissioners  shall  have  power,  from  time  to  time,  to 
make  such  rules  and  regulations  not  inconsistent  with  the  laws  of  this  state 
as  they  may  judge  reasonable  and  necessary  to  carry  the  foregoing  pro- 
visions into  complete  effect. 

Actof  the5th'May,  1832,  Pamph.  p.  501. 

An  act  regulating  lateral  Rail  Roads. 

2.  Sect.  I.  If  any  owner  or  owners  of  land,  mills,  quarries,  coal 
mines,  lime  kilns,  or  other  real  estate,  in  the  vicinity  of  any  rail  road, 
canal  or  slack  water  navigation,  made  or  to  be  made  by  any  company,  or 
by  tho  state  of  Pennsylvania,  and  not  more  than  three  miles  distant  there- 
from, shall  desire  to  make  a  rail  road  thereto  over  any  intervening  lands, 
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he  or  they,  their  engineers,  agents  and  artists,  may  enter  upon  any  lands, 
and  survey  and  mark  such  route  as  he  or  they  shall  think  proper  to  adopt, 
doino-  no  damage  to  the  property  explored,  and  thereupon  may  present  a 
petition  to  the  court  of  Common  Pleas  of  the  county  in  which  said  inter- 
vening land  is  situated,  setting  forth  his  or  their  desire  to  be  allowed  to 
construct  and  finish  a  rail  road,  in  and  upon  the  said  route,  and  the  be- 
ginning, courses  and  distances  thereof,  and  place  of  intersection  of  the 
main  rail  road,  canal  and  slack  water  navigation,  which  shall  be  filed  and 
entered  of  record  in  the  said  court,  whereupon  the  said  court  shall  appoint 
six  disinterested  and  judicious  men,  resident  in  the  said  county,  who  shall 
view  the  said  marked  and  proposed  route  for  a  rail  road,  and  examine  the 
same,  and  if  they  or  any  four  of  them  shall  deem  the  same  necessary  and 
useful  for  public  or  private  purposes,  they  shall  report  in  writing  to  the 
subsequent  term  of  said  court,  what  damages  will  be  sustained  by  the 
owner  or  owners  of  the  said  intervening  land,  by  the  opening,  construc- 
ting completing  and  using  the  said  rail  road,  and  the  report  of  the  said 
viewers  and  appraisers  shall  be  filed  of  record  in  the  said  court,  and  if 
not  appealed  from,  be  liable  to  be  confirmed  or  rejected  by  the  said  court, 
as  to  right  and  justice  shall  appertain;  and  if  either  of  the  parties  shall 
be  dissatisfied  with  said  report,  he  or  they  may  appeal  therefrom  to  the 
said  court  of  Common  Pleas  within  twenty  days  after  such  report  has 
been  filed  in  the  prothonotary's  office,  and  not  after;  and  after  such  ap- 
peal, either  party  may  put  the  cause  at  issue,  in  the  form  approved  of  by 
the  court,  and  the  said  issue  shall  be  placed  first  on  the  trial  list  of  the 
next  regular  term  of  the  said  court,  and  be  there  tried  and  determined  by 
the  court  and  jury,  and  the  verdict  so  rendered,  and  judgment  thereon, 
shall  be  final  and  conclusive,  without  further  appeal  or  writ  of  error,  and 
it  shall  be  the  duty  of  the  said  viewers  and  jury,  to  take  into  consideration 
the  advantages  which  may  be  derived  by  the  owner  or  owners  of  land, 
passed  by  the  said  rail  road,  when  making  up  their  report  or  forming  their 
verdict  thereon. 

Sect.  II.  The  said  court  shall  tax  and  allow  such  fees  to  the  viewers 
and  appraisers  and  officers  of  the  court,  as  are  chargeable  for  such  ser- 
vices under  the  existing  fee  bills,  which  shall  be  paid  by  the  petitioners  for 
the  said  rail  road,  and  if  necessary,  their  payment  shall  be  compelled  by 
attachment,  and  it  shall  be  at  the  option  of  the  petitioner  or  petitioners  for 
the  said  rail  road,  either  after  the  report  filed,  or  after  the  verdict  of  the 
jury,  alter  paying  the  legal  costs  to  be  taxed  as  aforesaid,  to  abandon  the 
further  prosecution  of  the  said  rail  road,  and  as  evidence  thereof,  shall 
file  his  or  their  declaration  of  that  intent  in  writing,  in  the  said  court, 
which  shall  terminate  all  further  proceedings  on  the  said  petition. 

Sect.  III.  The  said  rail  road  shall  not  exceed  in  breadth  twenty  feet, 
nor  pass  through  any  burying  ground  cr  place  of  public  worship,  nor 
any  dwelling  house  or  out  buildings,  without  the  consent  of  the  owner 
thereof;  it  shall  be  of  single  or  double  track,  and  formed  of  wood,  stone 
and  iron,  each  or  all  of  them  as  the  proprietors  of  the  said  road  shall 
adopt;  the  streams  of  water  over  which  it  may  pass,  shfdl  be  bridged 
with  stone  or  wood,  and  the  right  of  property  in  the  said  rail  road,  shall 
be  vested  in  him  or  them,  his   or  their  heirs  and  assigns  who  shall   have 
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subscribed  the  said  petition  for  the  said  rail  road,  and  whose  funds  shall 
have  been  contributed  and  paid  for  the  construction  thereof,  in  such  just 
proportions  as  each  contribution  and  payment  shall  bear  to  the  whole 
amount  expended  in  the  formation  and  completion  of  the  said  rail  road, 
and  the  satisfaction  of  damages  for  lands,  and  materials  appropriated 
thereto;  and  the  said  rail  road  shall  be  jointly  and  severally  enjoyed  and 
used  by  the  proprietors  thereof;  the  proprietors  of  the  said  rail  road, 
their  workmen  and  agents,  shall  not  break  ground  or  commence  the  con- 
struction of  the  said  rail  road,  until  the  damages  reported  by  the  viewers 
or  awarded  by  the  verdict  of  the  jury,  shall  be  tendered  or  paid  to  the 
party  or  parties  entitled  thereto,  except  in  cases  of  their  being  known  to 
the  petitioners. 

Sect.  IV.  Fifteen  days  notice  shall  be  given  of  the  intention  to  file  a 
petition  for  a  rail  road,  in  the  court  of  Common  Pleas,  and  of  the  time  of 
viewing  the  premises,  by  the  viewers,  to  the  owner  or  owners  of  the  lands 
over  which  the  route  of  the  contemplated  rail  roads  shall  pass,  if  the  said 
owners  shall  be  resident  in  this  commonwealth ;  and  if  in  any  case  tho 
owner  or  owners  of  said  lands  shall  be  unknown,  an  affidavit  thereof  be- 
ing filed  by  any  petitioner  for  said  road,  notice  shall  be  given  in  one  public 
newspaper,  printed  in  the  county  where  the  land  lies,  for  three  successive 
weeks;  and  if  there  is  no  newspaper  printed  in  the  county  where  the  land 
lies,  then  publication  in  any  newspaper  printed  in  the  adjoining  county 
shall  be  sufficient. 

Sect.  V.  He  or  they  who  shall  construct  the  said  rail  road,  after  hav- 
ing paid  the  damages  ascertained  as  aforesaid,  shall  be  entitled  to  use  and 
apply  all  the  said  gravel,  timber  and  other  materials  on  the  route  adopted, 
and  within  the  breadth  of  twenty  feet,  to  and  for  the  formation  and  com- 
pletion of  the  said  road  and  bridges,  and  it  it  shall  be  lawful  for  the  peti- 
tioners for,  and  the  proprietors  of  the  said  rail  road,  his  or  their  heirs  and 
assigns,  and  their  agents,  and  persons  employed  by  or  under  him  or  them, 
to  enter  upon  any  land  near  or  adjoining  said  rail  road,  to  search  for  stone, 
gravel,  sand,  wood  or  other  materials  to  be  used  in  the  construction  of  the 
said  road ;  but  no  stone,  gravel,  sand,  wood  or  other  materials,  shall  be 
taken  from  any  land  for  the  purposes  aforesaid,  until  the  rate  of  compen- 
sation therefor  shall  be  ascertained  and  settled  with  the  owners  of  the  said 
lands ;  but  if  the  parties  cannot  agree  thereon,  each  party  shall  choose  a 
man,  who,  if  they  cannot  agree,  shall  choose  an  umpire,  all  of  whom  shall, 
under  oath  or  affirmation,  fairly  and  impartially  estimate  the  same,  and 
such  award  shall  be  final  and  conclusive ;  but  if  the  owner  or  owners  of 
such  land,  out  of  which  the  said  materials  shall  be  designed  to  be  taken, 
shall  be  a  feme  covert,  non  compos  mentis,  out  of  the  state  or  unknown, 
the  court  of  Common  Pleas  of  the  proper  county  shall,  in  writing,  appoint 
three  impartial  men,  who,  on  oath  or  affirmation,  shall  fairly, and  impar- 
tially estimate  the  same  materials,  the  amount  of  which  said  valuation  shall 
be  paid  or  tendered  to  the  owner  or  owners  thereof,  if  within  the  state,  and 
known  before  they  are  removed  or  applied  to  the  construction  of  the  said 
rail  road. 

Sect.  VI.  The  proprietor  or  proprietors  or  the  said  rail  road,  on  tho 
completion  of  the  same,  shall  file  in  the  court  of  Common  Pleas,  a  full 
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statement  and  account  of  all  the  expenses  incurred  in  the  formation  and 
completion  of  the  said  road,  under  the  oath  or  affirmation  of  some  one  or 
more  who  shall  have  had  knowledge  of  the  same,  within  three  months 
after  the  same  shall  be  completed  and  put  in  use,  under  the  penalty  of  one 
hundred  dollars,  to  the  end  that  the  said  road  and  the  privileges  appurte- 
nant thereto  may  be  resumed  by  this  commonwealth,  whenever  the  legis- 
lature shall  enact  the  payment  to  the  proprietors  of  such  rail  road,  their 
heirs  and  assigns,  of  the  principal  money  expended  in  the  construction  of 
the  same. 

Sect.  VII.  The  said  rail  road  shall  and  may  be  used  by  any  person  or 
persons  transporting  any  thing  thereon,  in  such  cars,  wagons  and  vehicles 
as  are  adapted  to  and  used  thereon  by  the  proprietor  or  proprietors  of  the 
said  iail  road  or  their  agents,  and  no  other,  he  or  they  using  the  same, 
paying  four  cents  per  mile  on  each  and  every  ton  weight  of  the  article 
transported  thereon,  and  on  all  single  articles  weighing  less  than  a  ton  it 
shall  be  lawful  to  charge  and  receive  an  advance  not  exceeding  twenty  per 
cent,  on  the  rate  as  above  established. 

Sect.  VIII.  The  said  rad  road  shall  be  so  constructed  as  not  to  obstruct 
or  impede  the  free  use  and  passage  of  any  public  road  or  roads  which 
may  cross  or  enter  the  same,  being  now  laid  out  or  hereafter  to  be  laid  out, 
and  in  all  places  where  the  said  rail  road  may  cross  or  in  any  manner  in- 
terfere with  any  public  road,  the  proprietors  of  the  said  rail  road  shall 
make,  or  cause  to  be  made,  a  good  and  sufficient  bridge  or  bridges,  cause- 
way or  causeways,  to  enable  all  persons  passing  or  travelling  such  public 
road  to  cross  and  pass  over  said  rail  road  ;  and  if  the  proprietor  or  proprie- 
tors of  said  rail  road  shall  refuse  or  neglect  to  make  such  bridge  or  bridges, 
causeway  or  causeways,  or  when  made  to  keep  the  same  in  good  repair, 
they  shall  be  liable  to  pay  a  penalty  of  ten  dollars  for  every  clay  the  same 
shall  be  so  neglected  or  refused  to  be  made  or  repaired,  to  be  recovered 
by  the  supervisor  of  the  township,  with  costs,  for  the  use  of  the  township, 
as  debts  of  like  amount  are  by  law  recoverable,  and  the  service  of  process 
on  any  one  of  the  proprietors  of  the  said  rail  road  shall  be  as  good  and 
effectual  as  if  made  on  all  of  them. 

Sect.  IX.  For  the  accommodation  of  all  persons  owning  or  possessing 
land  through  which  the  said  rail  road  may  pass,  and  to  prevent  inconve- 
nience to  such  persons  in  crossing  or  passing  over  the  same,  it  shall  be 
the  duty  of  the  proprietors  of  the  said  rail  road,  if  required,  to  make  or 
cause  to  be  made  a  good  and  sufficient  bridge  or  bridges,  causeway  or 
causeways,  whenever  the  same  may  be  necessary  to  enable  the  occupant 
or  occupants  of  said  land  to  cross  or  pass  over  the  same  with  wagons, 
carts  and  implements  of  husbandry,  as  occasion  may  require:  Provided, 
That  the  proprietors  of  the  said  rail  road  shall  in  no  case  be  required  to 
make,  or  cause  to  be  made,  more  than  two  such  causeways  through  each 
plantation  or  lot  of  land,  for  the  accommodation  of  any  one  person  owning 
or  possessing  land  through  which  the  said  rail  road  shall  pass  ;  and  where 
any  public  road  shall  cross  the  said  rail  road,  the  person  owning  or  pos- 
sessing land  through  which  the  said  rail  road  shall  pass,  shall  not  be  en- 
titled to  make  such  requisition  on  the  proprietors  of  the  said  rail  road,  and 
the  said  bridge  or  bridges,  causeway  or  causeways  when  so  made,  shall 
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be  maintained  and  kept  in  repair  by  the  proprietor  or  proprietors  of  the 
said  rail  road,  and  if  they  shall  refuse  or  neglect  to  make  such  bridge  or 
bridges,  causeway  or  causeways,  or  when  made  to  keep  the  same  in  good 
repair,  the  said  proprietors  shall  be  liable  to  pay  any  person  aggrieved 
thereby  all  damages  sustained  by  such  person  or  persons  in  consequence 
of  such  neglect  or  refusal,  to  be  sued  for  and  recovered  before  any  magis- 
trate or  court  having  cognizance  thereof,  and  the  service  of  process  on 
any  one  of  the  proprietors  of  the  said  rail  road  shall  be  as  good  and  effec- 
tual as  if  made  on  all  of  them. 

Sect.  X.  No  suit  or  action  shall  b3  brought  or  prosecuted  by  any 
person  or  persons  for  any  penalties  incurred  under  this  act,  unless  such 
•suit  or  action  shall  be  commenced  within  twelve- months  after  the  offence 
committed  or  the  cause  of  action  shall  have  accrued ;  and  the  defendant 
or  defendants  in  such  suit  or  action  may  plead  the  general  issue,  and  give 
this  act  and  the  special  matter  in  evidence,  and  that  the  same  was  done  in 
pursuance  and  by  authority  of  this  act. 

Sect.  XI.  If  any  person  or  persons  shall  wilfully  and  knowingly  break, 
injure  or  destroy  the  said  rail  road,  or  any  part  thereof,  or  any  work  or 
device,  or  any  part  thereof,  to  be  erected  by  the  proprietors  of  the  said 
rail  road,  or  shall  wilfully  place  any  obstruction  in  and  upon  the  said  rail 
road,  he  or  they  so  offending  shall  forfeit  and  pay  to  the  proprietor  or 
proprietors  of  the  said  rail  road  three  times  the  actual  damages  so  sus- 
tained, to  be  sued  for  and  recovered  with  costs  of  suit,  before  any  justice 
of  the  peace  or  court  having  cognizance  thereof,  by  action  of  debt,  in  the 
name  and  for  the  use  of  the  proprietor  or  proprietors  of  the  said  rail  road. 

Sect.  XII.  The  provisions  of  this  act  shall  extend  to  the  counties  of 
Lycoming,  Luzerne,  Schuylkill  and  Northumberland  only:  Provided, 
That  if  any  lateral  rail  road  so  constructed  as  aforesaid,  shall  be  disused 
or  suffered  to  remain  out  of  repair  for  the  space  of  two  years,  all  right  of 
way  or  other  privilege  therein  shall  cease  and  revert  to  the  original  own- 
ers of  the  land,  their, heirs  and  assigns. 

Sect.  XIII.  The  legislature  reserve  the  right  to  repeal  or  alter  this  act, 
«ither  in  whole  or  in  part,  as  may  respect  any  rail  road  constructed  under 
the  provisions  of  this  act. 

Act  of  the  8th  April  1832,  pamph.  p.  352. 

An  act  relating  to  lots  of  ground  appropriated  to  the  use  of  the  Commonwealth  for 
collectors,  weighmasters  and  lock  keepers  on  the  Pennsylvania  canal  and  rail  road. 

3.  Sect.  I.  Where  lots  of  ground  are  required  for  collectors,  weigh- 
masters and  lock  keepers,  and  the  same  cannot  be  obtained  at  a  price, 
which  in  the  opinion  of  the  canal  commissioners,  shall  be  fair  and  equita- 
ble, or  where  a  good  and  sufficient  title  for  such  lot  cannot  be  conveyed  to 
the  Commonwealth,  the  canal  commissioners  are  hereby  authorised  to 
survey  and  lay  off  a  lot  of  ground  for  each  collector,  weighmaster  and 
lock  keeper  as  aforesaid,  in  the  same  manner  that  ground  is  taken  and 
occupied  for  other  necessary  purposes  on  the  canal  and  rail  road  :  Provi- 
ded, Such  lot  does  not  exceed  half  an  acre ;  and  the  .value  thereof  shall 
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be  assessed  and  paid  as  damages  are  now  assessed  and  paid  on  the  Penn- 
sylvania canal  and  rail  road. 

4.  Sect.  II.  All  property  belonging  to  the  commonwealth,  upon  the 
Pennsylvania  canal  and  rail  road,  shall  be  exempt  from  taxation. 

Act  of  the  8th  April,  1834,  Pamph.  p.  200. 

An  act  to  protect  the  Rail  Roads  and  repair  the  Canals  constructed  at  the  expense  of 

the  State. 

5.  Sect.  I.  If  any  person  or  persons  shall  wilfully  and  maliciously 
burn,  break,  cut,  throw  down  or  destroy  the  whole  or  any  part  of  any 
water  station,  locomotive  engine,  stationary  engine,  engine  house  or  other 
building,  machinery,  rope,  sheaf,  sill,  cross-tie,  wooden  or  iron  rail,  chain, 
bolt,  wedge,  switch,  turning  platform,  block,  wall,  bridge,  culvert  drain  or 
bank,  belonging  to  any  rail  road  constructed  by  the  Commonwealth  of 
Pennsylvania,  or  stop  up  or  obstruct  any  such  rail  road  or  any  engine, 
machinery,  rope,  sheeve,  switch,  turning  platform,  culvert,  drain,  conduit, 
pipe,  water  station,  or  well  belonging  to  any  rail  road  constructed  as 
aforesaid,  such  person  or  persons  shall  for  every  such  olfe'nce  pay  all  the 
damages  arising  from  such  burning,  breaking,  cutting,  throwing  down, 
stopping  or  destroying,  and  on  conviction  thereof  before  the  court  of 
Quarter  Sessions  or  any  court  of  Oyer  and  Terminer  of  the  proper  county, 
shall  be  sentenced  to  imprisonment  at  hard  labor  for  any  term  not  ex- 
ceeding five  years  in  the  jail  of  the  proper  county,  or  in  one  of  the  peni- 
tentiaries of  the  State,  at  the  discretion  of  the  court  before  whom  the 
conviction  may  be  had. 

Sect.  II.  If  any  person  shall  wantonly  open  or  shut,  or  shall  cause 
to  be  opened  or  shut,  any  part  of  the  locomotive  engine,  stationary  engine, 
switch,  turning  platform  or  machinery,  or  shall  put  such  engine,  machinery 
or  rope  in  motion,  or  shall  kindle  a  fire  for  such  purpose,  or  shall  drive 
any  nails,  spikes,  pins  or  wedges  into  any  part  of  the  rail  road,  or  into 
any  engine,  machinery,  switch,  turning  platform  or  fixtures  thereof,  or 
shall  take  any  other  means  to  prevent  the  perfect  and  free  use  of  the  same 
or  shall  wantonly  or  maliciously  break,  throw  down  or  destroy  any  fence, 
wall  or  timber  work,  or  any  bridge  or  place  made  for  crossing  the  rail 
road,  on  any  of  the  rail  roads  constructed  by  the  State,  such  person  or 
persons  shall  for  every  offence,  forfeit  any  sum  not  exceeding  two  hundred 
dollars  and  pay  all  damages  consequent  upon  such  offence,  and  be  im- 
prisoned in  the  jail  of  the  county  where  such  offence  may  be  committed, 
upon  the  warrant  of  the  court  before  whom  a  conviction  shall  be  had,  for 
a  term  not  exceeding  six  calendar  months. 

6.  Sect.  III.  If  any  person  shall  wilfully  lead  or  drive  or  cause  to  be 
led  or  driven,  any  horse,  ox,  ass  or  mule,  hauling  any  stone  or  timber, 
or  hauling  any  sled,  sleigh,  waggon,  cart  or  drajr,  or  any  other  carriage 
or  thing  whatsoever,  (except  rail  road  cars)  along  or  over  any  rail  road 
belonging  to  the  State,  or  over  any  bank,  wall,  sideway,  turning  platform 
or  fixture  thereof,  except  at  a  bridge  or  place  constructed  for  crossing  the 
rail  road,  or  if  any  person  shall  wilfully  obstruct  the  perfect  and  free  use 
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of  said  rail  road,  by  placing  any  timber,  stone,  earth  or  any  other  thing 
whatever  on  it,  or  on  any  sideway  or  fixture  belonging  to  said  rail  road, 
such  person  shall  forfeit'for  every  such  offence  any  sum  not  exceeding 
one  hundred  dollars  and  pay  all  damages  consequent  upon  such  offence, 
and  in  case  such  forfeiture  and  damages  shall  not  be  paid  forthwith,  such 
person  shall  be  imprisoned  in  the  jail  of  the  county  where  such  offence 
may  be  committed  for  a  term  not  exceeding  thirty  days,  at  the  discretion 
and  upon  the  warrant  of  the  court  before  whom  such  conviction  shall 
be  had. 

Sect.  IV.  Every  person  who  shall  wilfully  ride,  lead  or  drive  any 
horse,  ass  or  mule,  or  who  shall  wilfully  lead  or  drive  any  ox,  sheep, 
swine  or  other  cattle,  upon  any  rail  road  constructed  by  the  state,  or  upon 
any  of  the  banks  or  sideways  of  such  rail  road,  except  for  the  purpose  of 
hauling  rail  road  cars  thereon,  or  for  the  purpose  of  conveying  articles  to 
or  from  the  sides  of  such  rail  road,  to  be  transported  thereon  or  delivering 
at  their  place  of  destination,  shall  forfeit  and  pay  for  each  offence  a  fine 
not  exceeding  twenty-five  dollars  and  pay  all  damages  consequent  upon 
such  offence,  over  and  above  the  said  forfeiture,  and  in  case  of  default  in 
the  immediate  payment  of  such  forfeiture  and  damages  upon  conviction, 
such  person  shall  be  sentenced  to  imprisonment  in  the  jail  of  the  county 
where  such  offence  may  be  committed,  for  a  term  not  exceeding  fourteen 
days,  at  the  discretion  of  the  court  before  whom  such  conviction  shall  be 
had  :  Provided,  That  any  supervisor  or  other  agent  having  charge  of  any 
portion  of  the  public  works  of  the  State,  may  allow  persons  wishing  to 
view  those  works  permission  to  ride  along  the  same. 

7.  Sect.  V.  No  person  shall  construct  any  building,  wharf,  platform, 
switch,  sideway,  lateral  rail  road,  or  crossing  place,  or  make  and  apply 
any  device,  whatever,  on  the  ground  set  apart  for,  or  belonging  to,  or 
forming  part  of  any  rail  road  constructed  by  the  State,  or  on  the  banks  or 
excavations  thereof,  without  first  obtaining  permission  therefor,  from  the 
board  of  canal  commissioners,  or  some  one  of  them,  in  writing ;  and  if 
any  person  shall  offend  against  this  section,  by  commencing,  or  making 
any  such  construction,  or  apply  such  device  without  such  permission,  or 
shall  not  conform  to  the  directions  of  the  canal  commissioners,  or  their 
authorized  agents,  having  charge  of  such  rail  road,  in  respect  to  the 
location  and  size  of  such  building,  wharf,  platform,  switch,  sideway,  lateral 
rail  road,  crossing  place  or  device,  as  aforesaid,  such  person  shall,  for 
every  such  offence,  forfeit  a  sum  not  exceeding  one  thousand  dollars,  and 
the  canal  commissioners,  or  either  of  them,  or  any  engineer,  superintend- 
ent, supervisor  or  other  agent  upon  such  rail  rail  road,  shall  be  authorized 
at  the  expense  of  the  person  thus  attempting  to  remove  and  destroy  every 
such  building,  wharf,  platform,  switch,  sideway,  lateral  rail  road,  crossing 
place  or  device,  as  aforesaid. 

8.  Sect.  VI.  The  board  of  canal  commissioners  shall  have  power, 
from  time  to  time,  to  make  such  rules  and  regulations,  not  inconsistent 
with  the  laws  of  this  state,  in  respect  to  the  form,  size  and  structure  of 
locomotive  engines,  tenders  and  cars  on  the  rail  roads  of  the  state ;  the 
weighing  and  inspection  of  engines,  tenders,  cars  and  their  lading ;  -the 
collection  of  tolls,  and  in  respect  of  all  matters  connected  with  the  use  and 
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preservation  of  the  rail  roads  and  impose  such  fines  and  penalties,  for  the 
breach  of  such  rules  and  regulations,  as  they  may  judge  reasonable: 
Provided,  That  no  fine  or  penalty,  so  imposed,  shall  for  a  single  offence, 
exceed  the  sum  of  twenty-five  dollars.     (See  post  15.) 

9.  Sect.  VII.  All  penalties  and  forfeitures,  created  by  this  act,  or  by 
the  rules  and  regulations  which  may  be  established  by  the  board  of  canal 
commissioners,  in  conformity  with  the  sixth  section  of  this  act,  the  recovery 
of  which  is  not  herein  otherwise  specifically  provided  for,  and  where  the 
penalty  does  not  exceed  one  hundred  dollars,  may  be  sued  for  and  recovered 
with  costs,  before  any  justice  of  the  peace,  in  any  county  where  such 
penalty  or  forfeiture  may  accrue,  in  the  name  and  for  the  use  of  the  com- 
monwealth of  Pennsylvania,  and  any  one  of  the  canal  commissioners,  or 
any  engineer,  superintendent,  supervisor,  collector  or  other  agent,  duly 
appointed  by  the  canal  commissioners,  are  hereby  authorized  to  sue  for 
and  recover  the  same;  or  by  summary  conviction,  before  such  justice  of 
the  peace,  who  shall  have  power,  in  all  cases,  whereby  this  act,  or  by  the 
rules  and  regulations  of  the  canal  commissioners,  the  penalties  and  for- 
feitures are  made  discretionary,  to  fix  the  amount  thereof,  and  the  amount 
of  such  penalties  and  forfeitures,  when  recovered,  shall  be  paid  into  the 
treasury  of  the  State  :  Provided,  That  whenever  an  offence  is  committed 
against  the  provisions  in  the  second  and  fifth  sections  of  this  act,  the 
canal  commissioner,  officer  or  agent  who  institutes  the  suit  for  the  penalty 
or  forfeiture  for  such  offence,  may  commence  and  prosecute  the  same 
before  any  justice  of  the  peace  of  the  proper  county,  for  a  sum  not  ex- 
ceeding one  hundred  dollars:  And  provided  further,  That  if  any  person 
or  persons  shall  conceive  himself  or  themselves  agrieved  by  the  judgment 
of  a  justice  of  the  peace,  he  or  they  may  appeal,  by  petition,  to  the  next 
court  of  Quarter  Sessions,  who  shall  take  such  order  thereon  as  to  them 
shall  appear  just  and  reasonable,  and  the  same  shall  be  conclusive. 

10.  Sect.  VIII.  For  the  speedy  reparation  of  any  injury  to  any  of  the 
rail  roads,  or  any  of  the  buildings,  machinery  or  fixtures  thereof,  or 
to  any  of  the  canals,  feeders,  dams,  or  the  works  connected  therewith, 
forming  part  of  the  canals  and  rail  roads  constructed  by  the  State,  when- 
ever and  as  often  as  such  shall  happen,  it  shall  be  lawful  for  any  of  the 
canal  commissioners,  or  any  engineer,  superintendent,  supervisor,  or  other 
agent  employed  upon  the  said  canals  or  rail  roads,  with  carts,  wagons  or 
other  carriages,  with  beasts  of  draft  or  burthen  and  all  necessary  tools 
and  implements,  to  enter  upon  any  lands  contiguous  or  near  to  the  said 
rail  roads,  canals,  feeders,  pools,  dams  or  works  connected  therewith,  and 
to  dig  for,  get  and  carry  away  and  use  all  such  stone,  gravel,  clay  or 
other  materials,  as  may  be  necessary  and  proper  in  their  opinion  for  such 
reparation;  doing  as  little  damage  thereby  as  the  nature  of  the  case  will 
permit,  and  the  value  thereof  shall  be  assessed  and  paid  as  damages  are 
now  assessed  and  paid  on  the  Pennsylvania  canal  and  rail  road. 

11.  Sect.  IX.  It  shall  be  the  duty  of  the  superintendent  or  other  officer 
in  the  employment  of  the  State,  to  cause  a  copy  of  this  act  to  be  kept  at 
all  times  in  some  conspicuous  place  at  every  water  station  along  the  lines, 
of  the  respective  rail  roads  "  constructed  at  the  expense  of  the  State. " 
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Act  of  15th  April,  1834,  Pamph.  p.  508. 

An  act  relative  to  the  management  of  the  Philadelphia  and  Columbia,  and  Allegheny 

Portage  rail  roads. 

12.  Sect.  I.  The  canal  commissioners  be  and  they  are  hereby  authori- 
sed if  they  deem  it  expedient  for  the  public  interest  to  procure  such  locomo- 
tive engines  and  tenders  for  the  conveyance  of  passengers  and  merchan- 
dize as  may  be  necessary  for  doing  the  whole  or  any  part  of  the  trans- 
portation on  the  rail  roads  belonging  to  the  commonwealth,  or  either  of 
them,  and  that  they  shall  have  authority  to  make  such  regulations  and 
appoint  such  agents  as  may  be  necessary,  and  that  individuals  shall  have 
the  right  to  place  cars  on  the  road,  and  under  such  regulations  as  may  be 
adopted,  attach  their  cars  to  the  locomotive  cars,  belonging  to  the  com- 
monwealth, for  the  purposes  of  transportation. 

Act  of  27th  February  1835,  Pamph.  p.  42. 

An  act  providing  for  the  payment  of  the  expenses  incurred  by  the  contracts  made  for 
the  purchase  of  locomotive  engines,  and  for   other  purposes. 

13.  Sect.  III.  The  canal  commissioners  are  authorised  and  hereby  de- 
clared to  have  full  power  to  enter  on  the  lands  situate  along  or  in  the  vicinity 
of  any  rail  roads  constructed  or  to  be  constructed  by  this  commonwealth,  for 
the  purpose  of  procuring  and  conducting  water  to  the  stationary  engines  and 
water  stations  erected  or  to  be  erected  thereon,  by  making  dams,  drains, 
laying  pipes,  or  other  expedient,  which  may  be  necessary  for  that  purpose  ; 
and  compensation  shall  be  made  to  individuals  whose  property  is  taken 
or  injured,  by  the  assessment  and  payment  of  damages,  in  the  same  man- 
ner as  damages  are  now  assessed  and  paid  in  the  construction  of  the  Penn- 
sylvania canals  and  rail  roads  by  the  laws  now  in  force. 

Act  of  18th  March,  1835,  Pamph.  p.  70. 

An  act  providing  for  the  repair  of  bridges  erected  over  the  canals  and  rail  roads  of  this 

Commonwealth. 

14.  Sect.  I.  The  canal  commissioners  are  hereby  authorised  and 
required  to  repair  or  rebuild,  and  to  keep  in  good  condition  such  bridges 
on  the  Pennsylvania  canal  and  rail  ways  as  were  erected  at  the  expense 
of  this  Commonwealth,  before  or  at  the  time  of  completing  the  said  canal 
and  rail  ways :  Provided,  That  said  bridges  shall  in  their  opinion  con- 
tinue to  be  necessary  for  the  accommodation  of  travellers  and  persons 
through  whose  grounds  said  canals  and  rail  ways  may  run  :  And-provid- 
ed,  That  no  bridges  shall  be  rebuilt  or  repaired  on  the  land  of  any  person 
who  has  received  damages  on  account  of  said  canals,  and  where,  in  assess- 
ing such  damages,  allowance  was  made  to  said  persons  for  the  perpetual 
repair  and  rebuilding  of  said  bridges  ;  and  the  expenses  authorised  by  the 
provisions  of  this  act  are  made  payable  out  of  the  fund  appropriated  or  to 
be  appropriated  for  the  purpose  of  repairs:  And  provided  further,  That 
the  canal  commissioners  shall  not  put  up  or  keep  in  repair  bridges  for  the 
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land  owners  who  have  entered  into  a  positive  contract,  with  a  perfect  un- 
derstanding between  the  parties  that  the  land  owner  was  hereafter  to  put 
up  and  keep  in  repair  the  bridges  for  his  own  convenience. 

15.  PENNSYLVANIA  CANAL  REGULATIONS, 

As  established  by  the  Board  of  Canal  Commissioners,  and  published 
by  their  authority  in  1833.  {See  act  of  the  Qth  April,  1830. — 
Purdoii's  Digest  148.) 

Registers  of  boats.  1  I  Navigation  and  protection  of  canal.  5 

Weighing  boats.  2     Bridges  and  basins.  6 

Inspection  of  cargoes.  3    Bringing  suits.  7 

Clearances  and  collection  of  tolls.  4  1 

Rules  I  to  XXII  relate  to  duties  of  supervisors  and  collectors. 

1.  Rule  XXIII.  The  owners  of  every  boat  navigating  the  canal,  shall 
subscribe  and  deliver  to  the  collector,  of  whom  the  first  clearance  for 
such  boat  shall  be  demanded,  a  certificate  to  be  entitled  a  "certificate  of 
registry,"  containing  the  names  of  such  owners,  and  their  respective  pla- 
ces of  abode,  and  also  the  name  of  the  boat,  and  of  some  place  as  that 
where  it  is  owned.  If  the  owners  shall  reside  out  of  the  state,  the  certifi- 
cate of  registry  shall  be  signed  and  delivered  by  the  master  of  the  boat, 
as  the  owner  thereof. 

Rule  XXIV.  If  the  master  of  a  boat,  the  owners  of  which  reside  out  of 
the  state,  shall  be  changed  after  he  shall  have  delivered  such  certificate,  the 
new  master  shall  sign  and  deliver  a  proper  certificate  of  registry  to  the 
collector,  of  whom  he  shall  first  require  a  clearance. 

Rule  XXV.  Every  collector  receiving  a  certificate  of  registry,  shall 
sign  an  acknowledgement  of  the  receipt  thereof,  and  deliver  the  same  to 
the  master  of  the  boat,  and  shall  without  delay  transmit  the  certificate 
received  to  the  secretary  of  the  canal  commissioners. 

Rule  XXVI.  The  secretary  of  the  canal  commissioners  shall  make  a 
register  of  all  boats  navigating  the  canal,  which  shall  be  kept  in  the  canal 
commissioners'  office,  and  the  name  of  no  registered  boat  shall  be  changed 
without  the  order  of  the  said  secretary. 

Rule  XXVII.  If  any  person  residing  within  the  state,  claiming  to  be 
the  owners  of  a  registered  boat  by  a  transfer  from  its  former  owners,  shall 
produce  to  the  secretary  of  the  canal  commissioners,  due  proof  of  such 
transfer,  and  shall  deliver  him  a  new  certificate  of  registry  signed  by  them- 
selves ;  the  said  secretary  shall  change  the  register  of  such  boat  so  as  to 
correspond  with  such  new  certificate. 

Rule  XXVIII.  The  secretary  of  the  canal  commissioners  shall  from 
time  to  time,  transmit  to  the  several  collectors,  a  certified  copy  of  the 
register  of  boats  in  the  canal  commissioners'  office,  and  of  the  several 
changes  made  therein. 

Rule  XXIX.  No  clearance  shall  be  granted  to  any  boat,  unless  the 
collector  of  whom  it  is  required,  shall  have  evidence  that  such  boat  is  duly 
registered,  or  if  it  be  not  registered,  until  the  master  thereof  shall  have 
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delivered  to  such  collector  a  proper  certificate  of  registry,  or  have  exhibi- 
ted to  him  the  receipt  of  some  other  collector,  for  such  certificate. 

Rule  XXX.  The  persons  specified  in  the  certificate  of  registry,  as  the 
owners  of  a  boat,  shall  be  deemed  the  true  owners  thereof,  for  all  pur- 
poses of  enforcing  the  collection  of  tolls,  and  the  execution  of  the  rules  and 
regulations  for  the  navigation  or  maintainance  of  the  canal. 

Rule  XXXI.  Every  owner  of  a  boat  who  shall  change  its  name  from 
that  stated  in  its  certificate  of  registry,  then  in  force,  without  the  order  of 
the  secretary  of  the  canal  commissioners,  and  every  master  who  shall  enter 
or  report  such  boat,  at  any  collector's  office,  by  a  different  name  than  that 
so  stated,  shall  for  every  such  offence  be  subjected  to  a  penalty  of  twenty 
five  dollars. 

Rule  XXXII.  No  boat  shall  receive  a  clearance,  which  shall  not  have 
the  name  thereof  and  of  the  place  where  it  is  owned,  corresponding  with 
its  certificate  of  registry,  then  in  force,  painted  in  some  conspicuous  and 
permanent  part  on  the  outside  of  the  boat,  in  letters  of  at  least  four  inches 
in  height. 

2.  Rule  XXXIII.  The  master  or  owner  of  every  boat  navigating  the 
canal  and  carrying  freight,  shall  as  soon  as  possible  after  the  weigh  locks 
now  in  progress  are  erected,  and  annually  thereafter,  on  or  before  the 
first  day  of  June,  procure  to  be  ascertained  by  actual  weight  at  some  one 
of  the  said  weigh  locks,  the  true  light  weight  of  his  boat.  And  the  weigh- 
master,  weighing  every  such  boat,  shall  give  to  the  master  or  owner  pre- 
senting the  boat  at  the  weigh  lock,  a  certificate  stating  the  true  light  weight 
of  such  boat,  as  ascertained  by  his  weigh  lock,  and  stating  in  every  such 
certificate  the  accurate  measure  of  the  water  in  the  boat  when  so  weighed. 

Rule  XXXIV.  Every  weigh-master  shall  keep  in  his  office  an  alpha- 
betical register,  in  which  he  shall  enter  the  name  of  every  boat  so  weighed 
at  his  weigh  lock,  the  date  when  weighed,  the  light  weight  of  the  boat, 
and  the  measure  of  the  water  in  the  boat  at  the  time  of  such  weighing. 

Rule  XXXV.  Every  boat  before  being  weighed  for  the  purpose  of 
ascertaining  the  light  weight,  shall  be  as  nearly  cleared  of  the  water  on 
board  as  is  practicable,  with  ordinary  care  and  pains.  And  every  weigh- 
master  and  his  assistants  shall  use  all  possible  vigilance  to  see  that  this  is 
done  before  the  boat  is  weighed. 

Rule  XXXVI.  No  greater  deduction  shall  be  made  from  the  weight 
of  any  boat  and  cargo,  on  account  of  water  in  the  boat,  by  any  weigh- 
master  weighing  a  loaded  boat,  than  the  amount  of  the  water  credited  and 
registered  to  said  boat  when  last  weighed  light. 

Rule  XXXVII.  Every  master  or  owner  of  any  boat  navigating  the 
canal,  who  shall  omit  to  cause  the  light  weight  of  his  boat  to  be  ascertained 
in  the  manner  before  prescribed,  shall  for  every  boat  owned  or  navigated 
by  him,  and  the  light  weight  of  which  shall  not  be  so  ascertained,  forfeit 
and  pay  a  penalty  of  twenty-five  dollars. 

Rule  XXXVIII.  Every  person  secreting  water  in  any  boat,  or  using 
means  to  prevent  the  fair  discharge  of  the  water  from  any  boat  about  to 
be  weighed  light,  or  depositing  or  secreting  any  other  article  in  any  boat 
about  to  be  weighed  light,  the  effect  of  which  would  be  to  make  the  appa- 
rent light  weight  of  any  such  boat  greater  than  the  real  light  weight  of  the 
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■same,  and  every  person  who  shall  be  aiding,  assisting  or  consenting  to  any 
such  fraud,  or  who  shall  present  any  boat  at  a  weigh  lock  to  be  weighed 
light,  under  any  of  the  frauds  or  disguises  above  referred  to,  shall  forfeit 
and  pay  for  every  such  offence  a  penalty  of  twenty-five  dollars. 

Rule  XXXIX.  Every  weigh-master,  or  in  his  absence  his  assistant, 
whenever  he  may  believe  it  necessary  to  do  so,  is  hereby  authorized  and 
directed  to  order  any  empty  boat  passing  his  weigh  lock,  or  lying  within 
a  convenient  distance  from  the  same,  to  go  into  the  lock  and  be  weighed ; 
and  every  master  or  owner  of -any  boat,  or  any  other  person  having  charge 
of  the  same,  who  shall  refuse  or  neglect  to  obey  such  order,  shall  for  every 
such  offence  forfeit  and  pay  a  penalty  of  ten  dollars. 

Rule  XL.  The  master  or  owner  of  every  new  boat  navigating  the 
canal  and  carrying  freight,  which  shall  take  its  first  clearance  on  the 
canal  on  or  after  the  first  day  of  June  in  each  year,  shall,  within  thirty 
days  from  the  time  of  obtaining  such  clearance,  cause  the  true  light  weight 
of  his  boat  to  be  ascertained  in  the  manner  prescribed  in  the  thirty-third 
regulation  ;  and  all  the  other  regulations  concerning  the  weighing  of  boats 
shall  be  applicable  to  such  new  boat,  and  to  the  master,  owner  and  other 
persons  connected  therewith. 

Rule  XLI.  Any  person  having  charge'  of  any  float,  who  shall  refuse 
to  take  his  float  into  a  weigh  lock  when  required  by  a  collector  or  weigh- 
master,  shall  be  subject  to  a  penalty  of  twenty-five  dollars. 

3.  Rule  XLII.  It  shall  be  the  duty  of  each  collector  of  tolls  on  the 
canal,  and  he  is  hereby  enjoined,  carefully  to  examine  and  inspect  the 
cargo  of  every  boat  or  other  float  applying  for  a  clearance,  or  passing  by 
his  office;  and  the  clerks  already  appointed,  or  such  as  may  be  hereafter 
appointed  by  collectors,  are  hereby  constituted  inspectors,  who,  under  the 
direction  of  the  collectors,  shall  make  the_examination  and  inspection  re- 
quired by  this  regulation. 

Rule  XLIII.  When  any  boat,  scow,  or  other  craft  navigating  the  canal 
shall  be  laden  with  articles  paying  different  rates  of  tolls,  or  with  articles 
some  of  which  shall  be  chargeable  with  tolls  by  weight,  and  others  by 
measure  or  count,  it  shall  be  the  duty  of  the  master  or  owner  so  to  ar- 
range the  said  lading,  that  the  several  collectors,  inspectors  and  weigh- 
masters  on  the  canal  can  conveniently  examine  and  inspect  the  same ;  and 
if  not  so  arranged,  the  master  or  owner  shall  at  his  own  expense,  when 
required  by  any  collector,  inspector  or  weigh-master,  unlade,  in  whole  or 
in  part,  the  said  cargo,  so  as  to  furnish  all  the  necessary  information  for 
the  purpose  of  imposing  tolls,  or  defecting  and  preventing  frauds;  and  in 
case  of  the  neglect  or  refusal  of  any  master  or  owner  to  comply  with  this 
regulation,  the  whole  cargo  of  such  boat,  scow,  or  other  craft  shell  be 
charged  with  tolls  at  the  rale  of  those  articles  on  board  paying  the  highest 
rates  of  toll. 

4.  Rule  XLIV.  No  float  shall  depart  from  any  place  where  a  collec- 
tor's office  is  situated,  without  obtaining  a  clearance,  and  for  every  viola- 
tion of  this  regulation,  the  owner,  master  or  navigator  of  such  float  shall 
be  liable  to  a  fine  of  twenty  dollars. 

Rule  XLV.  Every  collector  is  required  to  give  a  separate  clearance 
upon,  and  for  every  float  clearing  from  his  office  upon  the  canal,  and  no 
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part  of  the  cargo  of  any  float  shall  be  cleared  to  a  place  beyond  that  to 
which  the  boat  is  cleared. 

Rule  XLVI.  No  float  shall  be  charged  for  a  less  distance  than  one 
mile,  nor  less  toll  at  any  one  time  than  twenty-five  cents. 

Rule  XL VII.  No  boat  shall  be  cleared  from  a  place  where  there  is  a 
weigh  lock,  without  having  the  weight  or  quantity  of  its  cargo  ascertained, 
either  by  weighing,  measuring  or  counting;  and  every  boat  which  shall 
be  cleared  from  a  collector's  office  where  there  is  no  weigh  lock,  and 
whose  cargo  has  not  been  ascertained  by  the  collector,  shall  be  stopped 
and  weighed  at  the  first  weigh  lock  at  which  it  arrives,  after  its  clearance. 

Rule  XLVIII.  In  all  cases  where  any  collector  or  inspector  shall  as- 
certain the  true  weight  or  quantity  of  a  boat's  cargo,  he  shall  certify  the 
same  on  its  clearance;  and  in  all  cases  where  he  shall  not  ascertain  the 
weight  or  quantity,  he  shall  endorse  on  the  clearance  an  order  for  the  boat 
to  stop  at  the  first  weigh  lock  at  which  it  arrives,  and  be  weighed  ;  but  the 
endorsement  of  a  collector  or  inspector  that  the  cargo  is  correct,  shall  not 
be  an  authority  for  a  boat  to  pass  any  weigh  lock  or  collector's  office, 
without  undergoing  an  inspection,  by  weighing  measuring  or  counting: 
Provided,  Such  inspection  shall  be  considered  proper  by  any  collector, 
weigh  master  or  inspector — and  no  clearance  shall  be  given  for  any  raft, 
until  the  quantity  contained  therein  shall  be  ascertained  by  actual  mea- 
surement or  count. 

Rule  XLIX.  Every  master  of  a  boat  conveying  property  on  the  canal, 
shall  exhibit  to  the  several  collectors  hereafter  mentioned,  a  just  and  true 
account,  or  bill  of  lading  of  such  property,  signed  by  himself  and  by  the 
consignor  thereof,  and  containing: 

1.  The  name  of  each  place  on  the  canal,  where  any  portion  of  such 
property  was  shipped,  and  of  the  place  for  which  it  is  intended  to  be 
cleared. 

2.  A  statement  of  the  weight  of  all  the  articles  of  such  property,  on 
which  toll  is  charged  by  the  ton  or  one  thousand  pounds,  of  the  number  of 
articles  on  which  toll  is  charged  by  the  number,  and  of  the  feet  of  each 
article  on  which  toll  is  charged  by  the  foot. 

3.  A.  specification  of  the  weight  or  quantity  of  each  article,  where  a 
different  rate  of  toll  is  charged  on  different  articles,  on  which  toll  is  so 
computed.  And  in  case  of  the  neglect  or  refusal  of  any  master  or  owner, 
to  comply  with  the  second  and  third  articles  of  this  regulation,  the  whole 
cargo  shall  be  charged  with  tolls  at  the  rate  of  those  articles  on  board 
paying  the  highest  rate  of  toll. 

Every  such  account  or  bill  of  lading  shall  be  exhibited : 

1.  To  every  collector  of  whom  a  clearance  shall  be  required. 

2.  To  every  collector  whose  office  shall  be  the  next  in  order,  in  the 
course  of  the  voyage,  to  a  place  where  a  clearance  shall  have  been  given. 

3.  To  every  collector,  at  a  place  where  any  portion  of  the  cargo  shall 
be  unladen,  or  any  additional  cargo  be  received,  or  if  there  be  no  collec- 
tor at  such  place,  to  the  collector  whose  office  shall  be  next  in  order  in  the 
course  of  the  voyage. 

4.  To  every  other  collector  who  shall  demand  such  account  or  bill  of 
lading  to  be  exhibited. 
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Rule  L.  The  owners,  masters  or  navigators  of  floats  passing  on  the 
canal,  are  required  to  stop  with  their  floats  at  every  collector's,  inspector's 
and  weigh  master's  office,  and  exhibit  their  clearance  or  bill  of  lading, 
and  they  are  also  directed  to  exhibit  their  clearance  to  the  first  and  second 
lock  keepers  after  having  left  a  collector's  office,  and  to  every  lock  keeper 
designated  to  grant  permits. 

Rule  LI.  If  there  shall  be  no  collector's  office  nor  lock  keeper  desig- 
nated to  grant  permits,  at  the  place  where  any  articles  shall  be  laden,  or 
lumber  shall  be  rafted,  nor  at  the  place  of  their  delivery,  nor  at  any  inter- 
mediate place,  the  master  of  the  boat  or  raft  shall  within  ten  days  after 
the  delivery  of  such  articles  or  lumber,  exhibit  the  bill  of  lading  thereof 
to  the  collector,  whose  office  shall  be  nearest  to  the  place  of  such  delivery, 
and  shall  pay  to  such  collector,  the  tolls  due  on  such  articles  or  lumber, 
and  every  master  who  shall  omit  to  exhibit  such  bill,  and  to  pay  such  tolls 
within  the  period  so  limited,  shall  for  every  offence  forfeit  the  sum  of  fifteen 
dollars. 

Rule  LII.  Each  collector  is  authorised,  when  the  business  upon  the 
canal  between  his  office  and  the  next  collector's  office  in  either  direction, 
requires  it,  in  order  to  prevent  frauds  upon  the  revenue,  to  designate  one 
or  more  of  the  lock  keepers  at  important  points,  whose  duty  it  shall  be  to 
grant  permits  to  the  master  or  person  having  charge  of  any  float  com- 
mencing a  voyage  between  collectors'  offices,  or  navigating  the  canal  to 
and  from  points  between  collectors'  offices,  to  pass  upon  the  canal  to  the 
next  collectors'  office,  or  to  and  from  points  between  collectors'  offices,  as 
the  case  may  be. 

Rule  L1II.  Every  master  of  a  float  commencing  a  voyage  between 
collectors'  offices,  and  receiving  a  permit  from  a  designated  lock  keeper, 
shall  deliver  the  same  to  the  first  collector  upon  his  voyage,  and  every 
master  receiving  a  permit  and  navigating  the  canal  to  and  from  points 
between  collectors'  offices,  shall  deliver  his  permit  to  the  collector  to  whom 
he  is  directed  to  exnibit  his  bill  of  lading,  and  to  pay  his  toll;  and  every 
master  who  shall  navigate  the  canal  without  such  permit,  or  shall  omit  to 
deliver  such  permit  and  pay  the  tolls  within  ten  days,  shall  for  every 
offence  be  subjected  to  a  penalty  of  fifteen  dollars. 

Rule  LIV.  It  shall  bo  the  duty  of  the  collectors  to  furnish  the  lock 
keepers  designated  to  grant  permits,  with  blank  permits  and  registers,  in 
such  form  as  the  auditor  general  may  direct.  And  it  shall  be  the  duty  of 
every  lock  keeper  so  designated,  to  transmit  a  copy  of  his  register  to  the 
proper  collector,  at  least  once  in  every  month,  or  oftener  if  required. 

Rule  LV.  Every  master  of  a  boat  navigating  the  canal,  who  shall 
omit  to  deliver  a  true  bill  of  lading,  to  any  collector  when  required,  or 
shall  deliver  any  articles  mentioned  in  a  bill  of  lading,  at  a  place  beyond 
that  to  which  they  shall  be  cleared,  shall  forfeit  the  sum  of  fifteen  dollars. 

Rule  LVI.  Every  person  who  shall  sign  or  deliver  to  any  collector  a 
false  bill  of  lading,  shall  pay  on  all  property  omitted  in  such  false  bill, 
treble  the  toll  usually  charged  on  such  property,  to  any  collector,  who 
shall  be  satisfied  of  such  omission,  tor  the  whole  distance  such  property  is 
conveyed  on  the  canal. 

Rule  LVII.     Every  collector  receiving  a  bill  of  lading  may  require  the 
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master  exhibiting  it,  to  verify  it  by  his  oath,  to  be  taken  before  any  person 
authorized  to  administer  the  same. 

Rule  LVIII.  The  clearance  or  permit  of  every  float  shall  be  exhibited 
to  the  first  and  second  lock  keepers  after  such  float  shall  have  left  a 
collector's  office,  and  to  every  lock  keeper  designated  to  grant  permits, 
and  in  default  thereof,  the  lock  keepers  shall  not  permit  such  float  to  pass 
through  their  locks. 

Rule  LIX.  Owners,  masters  or  navigators  of  floats  passing  on  the 
canal,  are  required,  on  arriving  at  the  place  of  destination,  to  report  such 
arrival  to  the  collector  (if  there  be  a  collector's  office  at  such  place,)  before 
any  part  of  the  cargo  is  unloaded,  or  before  such  float  shall  be  permitted 
to  pass  into  any  other  navigation  than  the  Pennsylvania  canal.  And  for 
every  violation  of  the  provisions  of  this  section,  the  owner,  master  or 
navigator  of  such  float,  shall  be  liable  to  a  fine  of  twenty  dollars. 

Rule  LX.  No  boat  shall  proceed  beyond  the  place  to  which  it  shall 
be  cleared,  nor  unlade  any  article  of  its  cargo  before  or  after  its  arrival  at 
the  place  for  which  such  articles  are  cleared,  nor  proceed  beyond  such 
place,  until  the  master  thereof  shall  have  delivered  the  clearance  of  such 
boat  or  articles  to  the  collector,  at  the  place  for  which  they  are  cleared. 

Rule  LXI.  If  there  be  no  collector  at  such  place,  the  master  shall 
deliver  the  clearance  of  the  boat  or  articles  to  the  last  collector,  whose  office 
shall  be  passed  by  the  boat  in  the  order  of  its  voyage,  and  shall  receive  a 
permit  from  such  collector,  to  proceed  to  the  place  to  which  it  is  cleared. 

Rule  LXII.  Every  master  who  shall  omit  to  deliver  a  clearance  to  the 
collector  to  whom  the  same  ought  to  be  delivered,  shall  forfeit  the  sum  of 
twenty  dollars. 

Rule  LXI  II.  Every  collector  issuing  any  clearance,  or  in  whose  office 
any  clearance  is  on  file,  shall,  whenever  requested,  give  a  certified  copy 
thereof,  with  the  additional  cargo  entered  thereon,  and  the  several  indorse- 
ments of  other  collectors. 

Rule  LXIV.  Such  certified  copy  shall  have  the  same  validity  and 
effect  as  the  original  clearance  of  which  it  is  a  copy,  and  every  collector 
shall  demand  and  receive  from  the  person  requesting  the  same,  for  such 
certified  copy,  not  exceeding  two  pages,  six  cents,  and  twelve  and  a  half 
cents  for  all  copies  exceeding  two  pages,  and  shall  account  to  the  state 
treasurer,  for  all  sums  which  shall  be  so  received,  at  such  time  and  in  such 
manner  as  the  auditor  general  shall  direct. 

Rule  LXV.  Whenever  a  difference  as  to  the  amount  of  tolls  to  be 
paid,  shall  arise  between  a  collector  of  tolls  and  the  master  of  a  boat,  the 
collector  shall  detain  the  articles  on  which  the  tolls  are  charged,  and  the 
boat  containing  them,  and  shall  weigh,  count  or  measure  the  articles  as  the 
case  may  require.  And  if  it  shall  be  found  that  their  weight,  number  or 
feet,  exceed  the  amount  contained  in  the  bill  of  lading  thereof,  the  collector 
shall  charge  tolls  according  to  the  weight,  number  or  feet,  thus  found. 

Rule  LXVI.  In  every  case  where  an  excess  is  found,  the  master  shall 
pay  to  the  collector  the  expense  of  such  weighing,  counting  or  measuring, 
at  the  rate  of  twelve  and  a  half  cents  for  every  thousand  pounds  weighed, 
of  five  mills  a  piece  for  articles  paying  toll  by  the  number,  and  of  five 
cents  for  each  hundred  feet  of  articles  paying  toll  by  the  foot,  and  such 
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expense  shall  be  charged  on  such  articles,  and  on  the  boat  containing 
them. 

Rule  LXVII.  The  master  of  every  float  shall  be  liable  for  the  pay- 
ment of  tolls  and  expenses,  and  it  shall  be  the  duty  of  every  collector  of 
tolls,  to  detain  all  articles  on  which  tolls  or  expenses  are  chargeable,  and 
each  float  containing  them,  until  such  tolls  or  expenses  shall  be  paid. 

Rule  LXVIII.  Every  boat  arriving  at  a  collector's  office  shall  be  inspec- 
ted, or  the  collector  shall  at  his  discretion,  require  the  master  of  it  to  make 
affidavit  before  some  competent  person,  touching  the  correctness  of  his  bill 
of  lading,  and  especially  with  respect  to  the  fact,  of  his  having,  or  not  hav- 
ing, received  any  lading  after  taking  his  clearance,  and  also,  as  to  the 
kind  and  quantity  of  lading  so  received.  And  in  case  he  shall  put  the  said 
master  upon  his  oath,  he  shall  put  to  him  the  following  questions : 

"  Do  the  bill  of  lading  and  clearance  now  delivered  by  you,  contain 
the  true  amount  and  whole  weight,  of  all  the  property  now  on  board  of 
your  boat,  and  the  true  distance  each  parcel  thereof  has  been  or  is  to  be 
carried  under  this  clearance  V 

"Is  the  property  composing  your  present  cargo,  of  the  kinds  and  de- 
scriptions stated  in  the  bill  of  lading  and  clearance  now  delivered  V 

"  Has  the  full  toll,  according  to  the  established  rates,  been  paid  on  all 
the  property  conveyed  on  your  boat,  and  composing  all  the  cargo  for  her 
present  trip  to  this  place  ?" 

Together  with  such  other  questions  as  the  said  collector  may  suppose 
it  necessary  to  put,  to  ascertain  the  full  state  of  facts,  in  relation  to  every 
such  boat  and  cargo. 

Rule  LXIX.  For  the  purpose  of  detecting  mistakes,  errors  or  frauds, 
in  the  shipments  of  property  upon  the  canal,  it  shall  be  the  duty  of  collec- 
tors of  tolls,  to  call  upon  the  persons  employed  in  forwarding  business  at 
their  respective  stores  or  ware-houses.  And  also,  upon  the  person  or  per- 
sons employed  by  any  house  or  company,  in  the  loading  and  unloading  of 
canal  boats,  and  taking  the  accounts  of  property  received  or  shipped  by, 
for  or  on  account  of  such  house  or  company,  for  information  in  relation  to 
any  such  property,  the  shipment  or  receipt  of  the  same,  the  books  and 
accounts  thereof  as  kept  by  such  house  or  company,  and  relation  to  any 
bills-  of  lading  issued  by  them,  and  presented  to  any  collector  upon  the 
canal  for  the  purpose  of  obtaining  a  clearance  thereupon. 

Rule  LXX.  Each  collector  and  weigh-master  shall  return  to  the  board  of 
canal  commissioners,  the  name  and  master  of  each  boat,  the  cargo  of 
which  he  has  discovered  to  have  been  cleared  for  less  than  it  actually 
contains,  under  circumstances  giving  rise  to  any  suspicion  that  a  fraud 
upon  the  revenue  of  the  commonwealth  was  intended. 

Rule  LXXI.  Any  clerk  duly  authorised  by  a  collector,  may  perform 
all  the  duties  and  exercise  all  the  powers  legally  appertaining  to  such  col- 
lector during  his  necessary  absence,  and  the  collector  shall  be  responsible 
for  the  acts  of  such  clerk. 

Rule  LXXII.  Every  master  of  a  boat,  which  usually  runs  on  the  canal 
night  and  day,  or  which  belongs  to  any  regular  line  of  packet  or  freight  boats, 
shall  during  each  navigable  season  on  the  canal,  as  often  at  least  as  once 
in  thirty  days,  and  oflener  if  required  by  the  auditor  general,  deliver  to 
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some  Collector  of  tolls  a  statement  of  passengers,  and  shall  verify  the 
same  under  oath,  and  at  the  same  time  shall  pay  to  such  collector,  the 
lawful  tolls  on  the  passengers  mentioned  in  the  statement. 

Rule  LXXIII.  The  first  statement  so  delivered,  shall  contain  the  names 
of  all  the  passengers  conveyed  in  such  boat,  from  the  commencement  of 
its  running  in  that  season  until  the  delivery  of  the  statement,  and  the  dis- 
tance each  passenger  was  carried  ;  and  each  subsequent  statement  shall 
contain  the  names  of  all  the  passengers,  and  the  distance  each  was  carried 
in  such  boat  since  the  time  embraced  in  the  last  previous  statement. 

Rule  LXX1V.  If  during  the  time  for  which  a  statement  is  required,  no 
passenger  shall  have  been  conveyed  in  such  boat,  the  master  thereof  shall 
present  to  some  collector  an  affidavit,  that  no  passenger  has  been  convey- 
ed in  such  boat  during  the  time  specified  therein. 

Rule  LXXV.  If  different  persons  have  been  masters  or  had  charge  of 
any  boat  for  the  time  during  which  the  statement  or  affidavit  above  men- 
tioned is  required,  each  person  shall  furnish  such  statement  or  affidavit, 
for  such  portion  of  the  time  as  such  boat  was  under  his  control  or  man- 
agement. 

Rule  LXXVI.  The  several  collectors  shall  transmit  to  the  auditor 
general,  the  several  affidavits  and  statements  relative  to  passengers  receiv- 
ed by  them ;  and  every  master  who  shall  neglect  to  furnish  the  affidavit 
or  statement,  to  pay  the  toll  on  any  passenger,  by  law  required,  and  the 
owner  of  such  boat  at  the  time  such  neglect  occurred,  shall  for  each  offence 
be  subjected  to  a  penalty  of  twenty  five  dollars.  " 

Rule  LXXVII.  Every  collector  receiving  such  a  statement  or  affidavit 
relative  to  passengers,  shall  give  to  the  person  from  whom  he  received  the 
same,  a  written  acknowledgment  thereof. 

Rule  LXXVIII.  Every  master  or  person  having  charge  of  any  boat 
navigating  the  canal,  which  does  not  usually  run  in  the  night  time,  and 
which  does  not  belong  to  any  regular  line  of  packet  or  freight  boats,  shall 
pay  the  lawful  tolls  on  all  passengers  conveyed  on  such  boat,  in  the  same 
manner  as  he  is  required  to  pay  toll  on  property  conveyed,  and  every  such 
master  who  shall  omit  to  give  a  just  and  true  account  of  such  passengers, 
to  the  collector,  at  the  place  where  such  passenger  shall  be  received  on 
such  boat,  or  at  the  office  next  in  order  in  the  course  of  the  voyage,  after 
receiving  the  same,  or  who  shall  refuse  to  verify  the  same  under  oath 
when  required  by  any  collector,  or  to  pay  the  toll  on  such  passengers,  shall 
for  every  offence  be  subjected  to  a  penalty  of  fifteen  dollars. 

Rule  LXXIX.  The  master  or  person  having  charge  of  any  float,  who 
shall  refuse  to  make  such  affidavit  as  any  collector  is  authorised  to  require, 
shall  be#subject  to  a  penalty  of  fifteen  dollars  ;  or  such  collector  may  refuse 
such  master  or  other  person  a  clearance,  until  he  shall  make  the  affidavit 
required. 

5.  Rule  LXXX.  Every  float  passing  on  the  Pennsylvania  canal,  is  re- 
quired at  all  times  during  the  night,  to  carry  a  conspicuous  light  on  the  bow 
or  forward  end  of  the  same,  and  for  each  violation  of  this  provision,  the 
master,  owner  or  navigator  of  such  float,  shall  be  subjected  to  a  penalty  of 
ten  dollars. 

Rule  LXXXI.  No  boat  shall  lade  or  unlade,  or  unnecessarily  stop,  lie 
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by,  or  be  moored  within  twenty  rods  of  any  lock,  except  in  a  basin ;  and 
every  master,  owner  or  navigator  of  any  float,  who  shall  violate  this  pro- 
vision, shall  be  subjected  to  a  penalty  of  ten  dollars. 

Rule  LXXXII.  Any  unreasonable  or  unnecessary  delay  of  a  float  in 
a  lock,  or  in  entering  or  leaving  a  lock,  shall  subject  the  person  or  per- 
sons having  charge  of  such  float  to  a  penalty  of  five  dollars.  And  every 
float  which  shall  not  be  towed  into  a  lock  and  out  of  it  when  other  floats 
are  in  waiting  to  pass  said  lock,  shall  be  considered  as  having  violated  this 
regulation. 

Rule  LXXXIII.  Every  float  which  shall  arrive  at  any  lock,  and 
which  shall  not  improve  the  first  opportunity  of  passing  the  same,  shall 
lose  its  preference. 

Rule  LXXXIV.  No  person  or  persons,  except  the  lock-keeper  or  the 
hands  in  his  employ,  shall  be  permitted  to  open  either  of  the  large  gates 
of  a  lock,  or  the  paddle  gates,  without  the  permission  of  the  lock-keeper 
or  one  of  the  hands  in  his  employ ;  and  every  person  violating  this  regu- 
lation shall  be  liable  to  a  fine  of  five  dollars. 

Rule  LXXXV.  Every  master  or  owner  of  a  boa'  navigating  the  canal 
shall  in  passing  a  lock,  fasten  the  bow  and  stern  line  to  the  strap  or  snub- 
bing posts  on  the  bank  of  the  lock,  until  the  lock  is  either  filled  or  emptied 
as  the  case  may  be,  and  the  master  or -owner  who  shall  violate  this  regu- 
lation shall  be  liable  to  a  fine  of  five  dollars. 

Rule  LXXXVI.  The  horse  or  horses  of  every  float  navigating  the 
canal,  shall  not  pas^  over  a  towing  path  bridge  faster  than  on  a  walk,  nor 
pass  into  or  out  of  any  float  over  or  upon  the  walls  or  sides  of  any  lock — 
and  the  master  or  owner  of  every  float  which  shall  violate  this  regulation, 
shall  be  liable  to  a  fine  of  three  dollars. 

Rule  LXXXVII.  Every  person  who  shall  ride  any  horse  upon  the 
towing  path  or  berm  bank  of  the  canal,  except  for  the  purpose  of  towing 
floats  upon  the  same,  or  for  the  purpose  of  conveying  articles  to  and  from 
the  margin  of  the  canal,  to  be  transported  thereon,  or  delivered  at  their 
place  of  destination,  shall  forfeit  and  pay  a  fine  not  exceeding  ten  dol- 
lars. 

Rule  LXXXVIII.  Square  headed  or  sharp  cornered  scows  or  floats, 
shall  have  a  semi-circular  platform  firmly  fastened  upon  the  bow  thereof, 
so  as  to  defend  and  protect  other  floats  or  scows  from  a  contact  with  either 
of  the  corners  thereof,  and  every  person  having  charge  of  a  square  headed 
or  sharp  cornered  float  or  scow,  which  shall  navigate  the  canal  without 
such  platform,  shall  be  subjected  to  a  penalty  of  five  dollars. 

Rule  LXXXIX.  No  raft  or  tow  of  lumber  passing  upon  the  canal, 
shall  consist  of  more  than  ei^ht  cribs  or  platforms  and  the  outside  timbers 
of  the  leading  crib  or  platform  in  a  raft  of  lumber,  shall  be  rounded,  and 
no  raft  or  tow  of  lumber,  shall  approach  or  be  moored  nearer  than  forty 
rods  to  any  other  tow  or  raft  of  lumber,  which  shall  be  owned,  or  be  in 
charge  of  the  same  person  or  persons,  and  every  violation  of  this  regula- 
tion shall  subject  the  owner,  or  person  or  persons  having  said  tows  or 
rafts  in  charge,  to  a  penalty  of  ten  dollars. 

Rule  XC.  No  raft  or  tow  of  lumber  shall  be  moored  nearer  than  forty 
rods  to  any  other  raft  or  tow  of  lumber,  which  shall  be  first  moored,  and 
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every  violation  of  this  regulation  shall  subject  the  owner,  or  person  or 
persons  having  charge  of  said  raft  or  tow,  to  a  penalty  of  ten  dollars. 

Rule  XCI.  In  case  of  a  breach  or  other  obstruction  on  any  part  of  the 
canal,  the  supervisor  shall  direct  the  floats  that  may  be  collected  near  such 
breach  or  other  obstruction,  to  lie  in  such  places,  and  to  be  moved  back- 
ward or  forward  on  the  canal  as  he  shall  think  most  adviseable  and  proper, 
and  a  refusal  to  comply  promptly  with  his  directions  in  this  respect,  shall 
subject  the  owner,  master  or  person  having  charge  of  such  floats,  to  the 
penalty  of  ten  dollars. 

Rule  XCII.  It  shall  be  the  duty  of  every  collector  of  tolls,  and  if  there 
be  no  collector  present,  of  every  supervisor  to  assign  births  to  all  boats  when 
loading  or  unloading  at  any  landing  place  on  the  canal,  whenever  disputes 
shall  arise  concerning  the  same. 

Rule  XCIII.  Every  float  within  one  hundred  yards  of  a  lock,  if  on 
the  same  level  that  the  water  in  the  lock  then  is,  shall  be  permuted  to  pass 
the  lock  before  any  other  float  not  on  the  same  level. 

Rule  XCIV.  If  on  the  arrival  of  two  or  more  floats  at  any  lock,  a 
question  shall  arise  between  their  respective  masters  as  to  which  shall  be 
first  entitled  to  pass,  such  question  shall  be  determined  by  the  lock-keeper, 
and  each  float  shall  be  passed  in  the  order  and  manner  which  he  shall  direct. 

Rule  XCV.  Every  master,  owner  or  navigator  of  any  float  refusing 
to  conform  to  such  determination  of  the  lock-keeper,  or  detaining  or  un- 
necessarily hindering  the  passage  through  a  lock  of  any  float,  in  violation 
of  any  provision  of  the  two  last  regulations,  shall  for  each  offence  be  sub- 
jected to  a  penalty  of  twenty  dollars. 

Rule  XCVI.  No  covered  or  decked  boat  shall  navigate  the  canal  with- 
out a  knife  or  sharp  metallic  instrument,  so  affixed  upon  the  stem  or  bow 
of  the  boat  as  to  cut  apart  any  tow  rope  which  otherwise  might  pass  over 
such  bow ;  and  every  owner  or  master  of  such  boat  who  shall  neglect  or 
refuse  to  comply  with  this  provision,  shall,  for  each  offence,  be  subjected 
to  a  penalty  of  twenty-five  dollars. 

Rule  XCVII.  Every  boat  passing  upon  the  canal,  shall  have  its  rudder 
so  constructed  or  secured  as  not  to  catch  or  cut  the  tow  rope  of  a  passing 
boat;  and  every  violation  of  this  regulation  shall  subject  the  master  or 
owner  to  a  penalty  of  five  dollars. 

Rule  XCVIII.  Every  penalty  and  forfeiture  which  is  declared  to  be 
recoverable  against  the  owner,  master,  boatman,  navigator  or  other  per- 
son having  charge  of  any  boat  or  float,  when  incurred,  shall  be  chargeable 
on  such  boat  or  float,  and  a  suit  for  the  recovery  thereof  may  be  brought 
against  any  person  being  in  the  possession  or  having  the  charge  of  such  a 
boat  or  other  float,  at  the  time  such  suit  is  commenced. 

Rule  XCIX.  No  carcass  or  dead  animal,  or  putrid  substance  of  any 
kind,  shall  be  thrown  into  the  canal,  or  into  any  basin  or  feeder  connected 
therewith ;  and  a  breach  of  this  provision  shall  subject  the  offender  to  a 
fine  of  five  dollars. 

Rule  C.  It  shall  be  the  duty  of  every  master  having  charge  of  any 
float,  before  entering  upon  or  passing  over  any  covered  aqueduct  part  of 
the  canal,  to  extinguish  or  cover  all  fire  on  deck ;  and  it  shall  be  the  duty 
of  keepers  of  aqueducts  to  see  that  such  fire  has  been  actually  extinguished 
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or  covered,  before  such  float  shall  enter  upon  or  pass  over  such  aqueduct. 
And  every  violation  of  this  regulation  shall  subject  the  master  or  owner 
of  such  float  to  a  fine  of  twenty -five  dollars. 

Rule  CI.  Any  person  who  shall  carry  a  light  without  being  enclosed 
in  a  lantern,  or  a  lighted  cigar  or  pipe,  upon  or  over  any  wooden  aque- 
duct part  of  the  canal,  or  upon  or  over  any  towing  path  or  other  wooden 
bridge  connected  with  the  canal,  shall  be  subject  to  a  penalty  not  exceed- 
ing twenty-five  dollars. 

Rule  CII.  No  person  or  persons  shall,  during  the  period  when  the 
canal  is  not  navigable,  place  on  the  towing-path  or  berm  bank,  or  in  the 
canal,  or  on  the  ice  in  the  canal,  logs,  timber  or  other  materials,  without 
the  permission  of  a  canal  commissioner  or  a  supervisor;  and  every  viola- 
tion of  this  regulation  shall  subject  such  person  or  persons  to  a  penalty  of 
ten  dollars. 

Rule  CIII.  No  person  shall,  without  the  permission,  in  writing,  of  a 
supervisor,  moor  a  float  on  the  canal  for  a  longer  period  than  six  days  at 
any  one  time,  unless  in  a  basin,  or  where  the  canal  is  of  sufficient  width 
to  pass  three  boats  abreast :  and  every  person  or  persons  who  shall  violate 
this  regulation,  shall  be  liable  to  a  penalty  of  ten  dollars ;  but  no  permis- 
sion shall  be  given  to  the  owners  of  wharves  or  warehouses  upon  the  canal, 
to  suffer  floats  to  occupy  the  prism  of  the  canal  at  such  wharves  or  ware- 
houses while  loading  or  unloading. 

Rule  CIV.  No  person  shall,  without  the  permission,  in  writing,  of  a 
supervisor,  roll  or  draw  from  or  into  the  canal  over  the  side  of  any  lock 
or  aqueduct,  or  over  any  structure  of  masonry,  or  over  the  side  of  any 
embankment  on  the  canal,  any  logs,  timber  or  other  material:  and  every 
violation  of  this  regulation  shall  subject  every  person  concerned  in  it  to  a 
penalty  of  ten  dollars. 

Rule  CV.  Supervisors,  lock-keepers,  collectors  or  other  agents  upon 
the  canal,  shall  not  be  owners  of  any  hydraulic  works  dependent  upon  the 
canal  for  their  supply  of  water,  or  be  employed  in  or  connected  with  any 
such  works,  or  be  engaged  in  transporting  property  upon  the  canals,  or  be 
interested  in  any  boat  navigating  the  same. 

Rule  CVI.  The  term  float  shall  be  construed  to  embrace  every  boat, 
vessel,  ark,  raft  or  floating  thing  navigated  on  the  canal  or  moved  thereon, 
under  the  direction  of  some  person  having  the  charge  thereof  and  the 
term  master  shall  be  construed  to  apply  to  every  person  having  for  the 
time,  the  charge,  control  or  direction  of  any  such  float. 

6.  Rule  CVII.  In  all  cases  where  a  new  road  or  public  highway  shall 
be  laid  out  by  legal  authority  in  such  direction  as  to  cross  the  line  of  the 
canal,  and  in  such  manner  is  to  require  the  erection  of  a  new  bridge  over 
the  canal,  for  the  accommodation  of  the  road,  or  where  a  private  bridge 
of  any  description  shall  be  required,  such  bridge  shall  be  constructed  and 
forever  maintained  at  the  expense  of  the  proper  township,  county,  com- 
pany or  person,  as  the  case  may  be. 

Rule  CVIII.  No  bridge,  public  or  private,  shall  be  constructed  across 
the  canal  without  first  obtaining,  for  the  model  and  location  thereof,  the 
consent  in  writing  of  one  of  the  canal  commissioners,  or  of  the  supervi- 
sor on  the  division  of  the  canal,  and  all  bridges  hereafter  built  or  repair- 
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ed,  shall  be  so  constructed  as  that  the  height  or  distance  between  the 
bottom  iii  the  canal  and  the  lower  side  of  the  string  pieces,  shall  be  at 
least  fifteen  feet. 

Rule  CIX.  Every  person  who  shall  undertake  to  construct  or  to  locate 
s'jch  bridge  without  such  consent,  and  shall  proceed  therein  so  far  as  to 
place  any  materials  for  that  purpose  on  either  bank  of  the  canal,  or  on 
the  bottom  thereof,  shall  forfeit  the  sum  of  twenty-five  dollars — and  the 
supervisors  or  engineers,  shall  be  authorised  to  remove  all  such  materials, 
as  soon  as  they  are  discovered,  wholly  without  the  banks  of  the  canal. 

Rulr  CX.  Persons  owning  die  land,  shall  be  permitted  to  construct  ba- 
sins upon  the  berm  side  of  the  canal :  such  basins  to  be  at  least  ninety 
feet  long  and  fifteen  feet  wide,  so  as  to  avoid  occupying  the  prism  of  the 
canal  by  boats  in  the  same,  receiving  or  discharging  their  loads  :  Provi- 
ded, That  any  person  desiring  to  construct  a  basin,  shall  apply  to  the 
principal  engineer,  superintendent  or  supervisor  of  the  line,  whose  duty  it 
shall  be  to  examine  the  situation  of  the  ground,  and  report  the  facts  in 
writing  to  the  board,  accompanied  with  a  map,  and  stating  particularly 
whether  the  basin  can  be  constructed  without  endangering  the  canal  — 
and  before  such  basin  shall  be  constructed,  the  report  shall  be  approved  by 
the  canal  commissioners:  And  provided  further,  That  such  basins  shall 
be  always  kept  in  good  repair  by  the  owners  thereof. 

Rule  CXI.  Any  person  who  shall  occupy  the  prism  of  the  canal  by 
any  boat  or  other  float,  receiving  or  discharging  her  load  at  a  wharf  or 
ware  house  upon  the  canal,  and  the  owner  of  such  wharf  or  ware  house 
who  shall  suffer  the  prism  of  the  canal  to  be  so  occupied,  shall  be  subject- 
ed to  a  penalty  of  ten  dollars. 

Rule  CXI  I.  Every  float  lying  in  or  occupying  any  public  basin  con- 
nected with  the  canal,  except  while  receiving  or  discharging  its  cargo, 
(for  which  purpose  forty-eight  hours  are  allowed  if  necessary,)  shall  be 
charged  twenty-five  cents  a  day  for  each  and  every  day  such  float  shall 
remain  therein.  And  at  any  time  after  six  days  the  supervisor  of  the 
line  shall  have  power  to  direct  such  float  to  be  removed,  or  he  may  re- 
move the  same  from  such  basin. 

Rule  CXIII.  Every  master,  owner  or  consignee  of  a  float  who  shall 
refuse  or  neglect  to  remove  such  float  from  a  public  basin  when  directed 
by  a  supervisor,  in  conformity  with  the  preceding  regulation,  shall  for 
every  such  offence  be  subjected  to  a  penalty  of  ten  dollars. 

7.  Rule  CXIV.  All  suits  for  fines  or  penalties  under  these  rules,  shall 
be  prosecuted  in  the  name  of  the  commonwealth  of  Pennsylvania,  and  be 
recovered  as  debts  of  equal  amount  are  by  law  recoverable,  and  all  sums 
of  money  recovered  in  pursuance  thereof,  shall  be  paid  into  the  treasury 
of  the  state. 

Rule  CXV.  Collectors,  wcigh-masters,  inspectors,  supervisors  and 
lock-keepers,  are  required,  on  every  violation  of  these  rules,  to  make  an 
entry  of  the  nature  of  every  offence,  the  names  of  the  offenders,  the  time 
and  place  when  and  where  committed,  and  the  names  of  witnesses,  and 
they  are  enjoined  to  carry  the  said  rules  into  full  effect. 

Rule  GXVI.  It  shall  be  the  duty  of  each  collector  of  tolls,  or  of  each 
supervisor  on  the  canal,  as  the  case  mav  be,  to  institute  prosecutions  for 
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violations  of  any  of  the  rules  which  have  been,  or  may  be  established  by 
the  board  of  canal  commissioners,  or  the  laws  ot  the  commonwealth  rela- 
tive to  the  navigation,  maintenance  and  protection  of  the  canal ;  and  every 
lock-keeper  on  the  canal,  may  prosecute  any  person  who  may  violate  any 
laws,  rules  or  regulations  relative  to  his  lock. 

Rule  CXVII.  The  foregoing  rules  and  regulations  to  take  effect,  and 
be  in  force  from  and  after  the  thirty-first  day  of  July,  eighteen  hundred 
and  thirty-three. 

16.  PENNSYLVANIA  RAILWAY  REGULATIONS, 

As  established  by  the  Board  of  Canal  Commissioners  and  published 
by  their  authority,  1833.     (See  Ante  8.) 


Motive  power. 

Inspection,  weight  and    registry  of 

empty  cars. 
Inspection  of  cargoes. 


Clearances  and  collection  of  tolls.  4 

Use  and  protection  of  the  railway.  5 

Bridges,  platforms  and  lateral  railways.  6 

Bringing  suits.  7 


Rule  I  to  XX VIII  inclusive,  relate  to  duties  of  Supervisors  and  col- 
lectors. 

1.  Rule  XXIX.  The  motive  power  required  for  the  trade  and  travel- 
ling upon  the  Pennsylvania  railway,  will  be  provided  by  the  state,  as  soon 
as  a  sufficient  number  of  locomotive  engines  can  be  procured. 

Rule  XXX.  Locomotive  steam  engines,  will  be  used  as  the  motive 
power  on  all  parts  of  the  Pennsylvania  railway,  where  they  can  be  advan- 
tageously employed. 

Rule  XXXI.  Locomotive  engines  with  their  trains  will  start  from  their 
respective  stations  periodically,  and  move  at  a  uniform  speed — those  draw- 
ing cars,  carrying  the  United  States  mail  or  passengers,  may  travel  at  a 
rate  not  exceeding  fifteen  miles  per  hour,  and  those  drawing  burden  cars 
at  a  rate  not  exceeding  ten  miles  per  hour,  except  when  passing  bridges 
or  viaducts,  when  the  speed  shall  be  reduced  as  may  be  directed  by  the 
principal  engineer. 

Rule  XXXII.  Individuals  or  companies  are  permitted  to  use  horses  to 
be  driven  tandem,  as  the  motive  power  on  the  railway,  until  duly  noti- 
fied by  the  engineer  of  the  line  that  it  will  be  furnished  therealter  by 
the  commonwealth,  and  two  weeks  after  such  notice  the  persons  thus  noti- 
fied are  prohibited  from  using  horses  to  the  extent  of  the  power  thus 
furnished. 

Rule  XXXIII.  All  cars  drawn  by  horses  and  carrying  the  United 
States  mail  or  passengers,  shall  start  on  their  trips  periodically,  and  travel 
at  a  uniform  speed,  and  the  owner  or  conductor  of  every  such  car  or  cars, 
who  shall  start  the  same  at  any  other  time  than  that  fixed  for  starting,  or 
who  shall  travel  at  an  irregular  speed,  shall  forfeit  and  pay  the  sum  often 
dollars  for  every  such  offence. 

Rule  XXXIV.  It  shall  be  the  duty  of  the  owners  or  conductors  of  cars 
drawn  by  horses,  conveying  the  United  States  mail  or  passengers,  to  pub- 
lish from  time  to  time,  by  printed  handbills,  set  up  at  the  collectors'  offices, 
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weigh  scales,  engine  houses  and  water  stations,  their  periods  of  starting, 
their  speed,  and  the  times  of  their  passing  the  above  mentioned  places, 
and  also  the  times  of  their  passing  the  post  offices,  principal  viaducts  and 
towns,  upon  the  line  of  the  railway;  and  any  owner  or  conductor  who 
shall  refuse  or  neglect  to  comply  with  this  regulation,  shall  forfeit  and 
pay  for  every  such  offence  ten  dollars. 

Rule  XXXV.  To  prevent  collisions,  interruption  or  delay  upon  the 
Pennsylvania  railway,  preference  shall  be  given  to  the  motive  power  used 
thereon,  in  the  starting,  passing  and  turning  out  of  trains  in  the  following 
order:  I.  To  locomotive  engines  drawing  cars,  carrying  1.  The  United 
States  Mail:  2.  Passengers:  3.  Burdens.  II.  To  horses  drawing  cars, 
carrying  1.  The  United  States  Mail :  2.  Passengers:  3.  Burdens. 

Rule  XXXVI.  When  motive  power  is  furnished  by  the  Commonwealth, 
it  shall  be  the  duty  of  the  engineer  of  the  line,  to  apply  such  power  in  the 
following  order :  I.  To  cars  carrying  the  United  States  Mail.  2.  To  peri- 
odical passenger  cars  according  to  the  date  of  their  being  entered  for  i-un- 
ning,  and  the  place  of  any  such  car  or  cars,  may  be  supplied  by  the 
owner  with  cars  of  the  same  description.  3.  To  burden  cars  in  the  order 
in  which  they  are  presented.  When  cars  of  the  same  class  are  going 
different  distances,  those  going  the  greatest  distance  shall  have  the 
preference. 

Rule  XXXVII.  Any  car  or  train  of  cars,  not  ready  to  proceed  at  the 
regular  time  of  starting  the  locomotive  engine,  shall  forfeit  their  places  for 
the  trip,  and  shall  make  room  for  such  cars  as  may  be  ready  to  be  attach- 
ed to  the  engine. 

Rule  XXXVIII.  All  cars  to  be  used  on  the  railway  shall  be  construc- 
ted in  conformity  with  the  plan  and  specifications  of  the  engineer,  and  kept 
in  good  order. 

Rule  XXXIX.  Before  any  car  is  placed  or  used  upon  the  railway,  it 
shall  be  submitted  by  the  owner  or  conductor  to  the  engineer  or  inspector 
of  cars,  for  inspection,  and  shall  have  its  weight  ascertained  and  its  number 
fixed,  and  the  same  shall  be  painted  on  some  conspicuous  place  on  the 
outside  of  the  body  thereof,  in  letters  and  figures  of  at  least  two  inches  in 
height. 

Rule  XL.  Any  person  who  shall  place  or  use  upon  the  railway  a  car 
which  shall  not  be  constructed  as  aforesaid,  and  inspected  and  approved 
by  the  engineer  of  the  line,  or  inspector  of  cars,  shall  forfeit  and  pay  for 
every  such  offence  the  sum  of  twenty  dollars. 

Rule  XLI.  Any  person  who  shall  use  a  car  upon  the  railway,  without 
having  its  number  and  weight  painted  on  the  outside  of  the  body  thereof, 
as  above  directed,  shall,  for  every  such  offence  forfeit  and  pay  any  sum 
not  exceeding  ten  dollars. 

Rule  XLII.  Any  person  who  shall  use  a  car  upon  the  railway  lon- 
ger than  it  is  kept  in  good  order,  shall,  after  receiving  due  notice  to 
discontinue  the  use  of  the  same,  forfeit  and  pay  for  every  such  offence  any 
sum  not  exceeding  twenty  dollars. 

Rule  XLIII.  It  shall  be  the  duty  of  each  engineer,  supervisor  and  col- 
lector, togive  notice  to  the  owners  or  conductors  of  unworthy  cars  to 
discontinue  the  use  of  the  same,  and  they  shall  cause  all  such  cars  to  be 
removed  from  the  railway. 
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Rule  XL1V.  The  owners  of  cars  to  be  used  upon  the  railway,  shall, 
at  the  time  of  inspection,  subscribe  and  deliver  to  the  engineer  or  inspec- 
tor of  cars,  a  certificate  to  be  entitled  a  certificate  of  registry,  containing 
the  names  of  such  owners  and  their  respective  places  of  residence.  If  the 
owners  shall  reside  out  of  the  state,  the  certificate  of  register  shall  be  sign- 
ed and  delivered  by  the  conductors  as  the  owners  thereof. 

Rule  XLV.  When  a  car  is  inspected  and  approved,  and  a  certificate 
of  registry  is  delivered,  as  above  directed,  the  engineer  or  inspector  of  cars, 
shall  sign  and  deliver  to  the  owner  or  conductor  thereof,  a  certificate  show- 
ing the  number  and  weight  of  the  car,  and  that  the  same  has  been  appro- 
ved and  duly  registered. 

Rule  XLV1.  If  the  conductor  of  a  car,  the  owner  of  which  resides  out 
of  the  state,  shall  be  changed  after  he  has  delivered  a  certificate  of  his 
registry,  the  new  conductor  shall  sign  and  deliver  a  proper  certificate  to 
the  engineer  or  inspector. 

Rule  XLVII.  If  any  person  residing  within  the  stale,  claiming  to  be 
the  owner  of  a  registered  car,  by  a  transfer  from  its  former  owner,  shall 
produce  to  the  engineer,  due  proof  of  such  transfer,  and  shall  deliver  to  him 
a  new  certificate  of  registry,  signed  by  himself,  the  said  engineer  shall 
change  the  register  of  such  car,  so  as  to  correspond  with  such  new  cer- 
tificate. 

Rule  XL VIII.  The  engineer  shall,  from  time  to  time,  transmit  to  the 
several  collectors  on  the  rail  way,  a  certified  copy  of  the  register  of  cars  in 
ins  office,  and  of  the  several  changes  made  therein. 

Rule  XLIX.  No  clearance  shall  be  granted  to  any  car,  unless  the 
collector  of  whom  it  is  required,  shall  have  evidence  that  such  car  has  been 
duly  inspected  and  registered,  nor  to  any  car  which  is  not  kept  in  good 
order,  and  has  not  its  number  and  weight  painted  thereon,  as  directed  by 
the  thirty-ninth  regulation. 

Rule  L.  The  persons  specified  in  the  certificates  of  registry  as  the 
owners  of  cars,  shall  be  deemed  the  true  owners  thereof  for  ail  purposes  of 
enforcing  the  collection  of  toll  and  charges  for  motive  power,  and  for  the 
execution  of  the  rules  and  regulations  for  the  use  and  preservation  of  the 
railway. 

Rule  LI.  Every  owner  or  conductor  of  a  car,  who  shall  alter  its  number 
or  weight,  as  fixed  and  ascertained,  and  painted  on  the  body  thereof  when 
inspected,  without  the  order  of  the  engineer  or  inspector  of  cars — and  every 
conductor  who  shall  enter  or  report  such  car  at  any  collector's  office  by  a 
different  number  or  weight,  than  that  so  fixed  and  ascertained,  shall,  for 
every  such  offence,  be  subjected  to  a  penalty  of  twenty-five  dollars. 

Rule  LI1.  It  shall  be  the  duty  of  each  weigh  master  to  ascertain  from 
time  to  time,  the  true  weight  of  cars,  and  whenever  the  same  differs  frcm 
the  weight  painted  thereon  at  the  time  of  inspection,  he  shall  report  the 
true  weight  to  the  collector  and  also  to  the  engineer,  who  shall  cause  the 
true  weight  to  be  painted  on  the  body  of  the  car,  and  make  the  proper 
correction  in  the  register. 

Rule  LIII.  Every  conductor  or  owner  of  an  empty  car,  who  shall, 
when  within  a  convenient  distance  from,  or  when  passing  by  weigh  scales, 
refuse  or  neglect  to  place  the  same  upon  the  weigh  scales  when  directed 
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so  to  do  by  the  weigh  master,  for  the  purpose  of  ascertaining  the  true  weight 
of  the  same,  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of  ten 
dollars. 

Rulb  LIV.  Every  car  before  being  weighed  for  the  purpose  of  ascer- 
taining its  true  weight,  shall  be  cleared  of  all  things  not  properly  belonging 
thereto,  and  every  weighmaster  and  his  assistants,  shall  use  all  possible 
vigilance  to  see  that  this  is  done,  before  the  car  is  weighed. 

Rule  LV.  Every  person  who  shall  deposite  or  secrete  any  article  or 
thing  in  or  about  any  car,  when  the  true  weight  is  to  be  ascertained,  the 
effect  of  which  would  be  to  make  the  apparent  weight  of  any  such  car 
greater  than  the  real  weight  of  the  same,  and  every  person  who  shall  be 
aiding,  assisting  or  consenting  to  any  such  fraud,  or  who  shall  present  any 
carat  weigh  scales  to  be  weighed,  under  any  such  frauds  or  disguises,  shall 
forfeit  and  pay,  for  every  such  offence  the  sum  of  twenty-five  dollars. 

Rule  LVI.  Every  weighmaster  shall  keep  in  his  office  a  numerical 
register,  in  which  he  shall  enter  the  number  and  weight  of  every  car 
weighed  by  him,  and  also  the  date  when  weighed. 

3.  Rule  LVII.  It  shall  be  the  duty  of  each  collector  of  toll  on  the 
railway,  and  he  is  hereby  enjoined,  carefully  to  examine  and  inspect  the 
lading  of  every  car  passing  by  his  office,  or  for  which  a  clearance  is  re- 
quired, and  his  clerks  already  appointed,  or  such  as  may  be  hereafter  ap- 
pointed by  collectors,  and  also  weighmasters,  are  hereby  constituted 
inspectors,  who,  under  the  direction  of  the  collector,  shall  make  the  ex- 
amination and  inspection  required  by  this  regulation. 

Rule  LVIII.  When  any  car  on  the  railway,  shall  be  loaded  with 
articles  paying  different  rates  of  toll,  it  shall  be  the  duty  of  the  owner  or 
conductor  so  to  arrange  the  lading,  lhat  the  several  collectors,  inspectors 
and  weighmasters  can  conveniently  examine  and  inspect  the  same — and 
if  not  so  arranged,  the  owner  or  conductor  shall  at  his  own  expense, 
when  required  by  any  collector,  inspector  or  weighmasler,  unload  in 
whole  or  in  part  the  said  lading,  so  as  to  furnish  all  the  necessary  infor- 
mation for  the  purpose  of  imposing  tolls,  or  detecting  and  preventing 
frauds.  And  in  case  ol  the  neglect  or  refusal  of  any  owner  or  conduc- 
tor, to  comply  with  this  regulation,  the  whole  lading  of  such  car  shall  be 
charged  with  toll,  at  the  rate  of  those  articles  on  it  paying  the  highest 
rates  of  toll. 

4.  Rule  LIX.  No  car  shall  depart  from  any  place  where  there  is  a 
collector's  office,  without  obtaining  a  cleai'ance,  and  for  every  violation  of 
this  regulation,  the  owner  or  conductor  of  such  car  shall  be  liable  to  a 
fine  often  dollars. 

Rule  LX.  Every  collector  is  required  to  give  a  separate  clear- 
ance for  each  car  cleared  at  his  office,  that  runs  singly.  And  when  the 
owner  or  conductor  has  more  than  one  car  under  his  charge,  the  collector 
may  include  the  whole  train  in  the  same  clearance,  and  shall,  in  such 
case,  state  the  number  and  weight  of  each  car  separately,  and  the  place 
for  which  it  is  cleared. 

Rule  LXI.  No  car  shall  Le  cleared  from  a  place  where  there  are  weigh 
scales  without  having  the  weight  of  its  lading  ascertained,  and  every  car 
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which  shall  be  cleared  from  a  collector's  office,  where  there  are  no  weigh 
scales,  and  whose  lading  has  not  been  ascertained  by  the  collector,  shail 
be  stopped  and  weighed  at  the  first  weigh  scales  at  which  it  arrives,  after 
its  clearance. 

Rule  LXII.  Any  person  having  charge  of  a  car,  who  shall  refuse  to 
place  the  same  upon  weigh  scales,  when  required  by  a  collector  or  weigh- 
master,  shall  be  subject  to  a  penalty  of  ten  dollars. 

Rule  LXIII.  In  all  cases  where  any  collector  or  inspector,  shall  as- 
certain the  true  weight  of  the  lading  of  a  car,  he  shall  certify  the  same 
on  its  clearance,  and  in  all  cases  where  he  shall  not  ascertain  the  weight, 
he  shall  indorse  on  the  clearance,  an  order  for  the  car  to  stop  at  the  first 
weigh  scales  at  which  it  arrives,  and  be  weighed.  But  the  indorsement 
of  a  collector  or  inspector  that  the  lading  is  correct,  shall  not  be  an  au- 
thority for  a  car  to  pass  any  weigh  scales  or  collector's  office,  without  un- 
dergoing an  inspection  and  being  weighed :  Provided,  Such  inspection 
and  weighing  shall  be  considered  proper  by  any  collector,  weighmaster  or 
inspector. 

Rule  LXIV.  Every  owner  or  conductor  of  a  car  conveying  property 
on  the  railway,  shall  exhibit  to  the  several  collectors  hereafter  mentioned, 
a  just  and  true  account  or  bill  of  lading  of  such  property,  signed  by  him- 
self and  by  the  consignor  thereof,  and  containing  : 

1.  The  name  of  each  place  or  the  railway  where  any  portion  of  such 
property  was  loaded,  and  of  the  place  for  which  it  is  intended  to  be  clear- 
ed, and  a  statement  of  the  weight  thereof  in  thousand  pounds. 

2.  A  specification  of  the  weight  of  each  article,  where  a  different  rate 
of  toll  is  charged  on  different  articles — and  in  case  of  the  neglect  or  refu- 
sal, of  any  owner  or  conductor  to  comply  with  this  clause  of  the  regula- 
tion, the  whole  cargo  shall  be  charged  with  tolls,  at  the  rate  of  those  articles 
of  the  lading,  paying  the  highest  rate  of  toll. 

Every  such  account  or  bill  of  lading  shall  be  exhibited — 

1.  To  every  collector  of  whom  a  clearance  shall  be  required. 

2.  To  every  collector  whose  office  shall  be  the  next  in  order,  in  the 
course  of  the  passage  to  the  place  where  a  clearance  shall  have  been 
given. 

3.  To  every  collector  at  a  place  where  any  portion  of  the  lading  shall 
be  discharged,  or  any  additional  lading  be  received,  oi  if  there  be  no 
collector  at  such  place,  to  the  collector  whose  office  shall  be  next  in  order 
in  the  course  of  the  trip. 

4.  To  every  other  collector,  who  shall  demand  such  account  or  bill  of 
lading  to  be  exhibited. 

Rule  LXV.  If  there  shall  be  no  collector's  office  at  the  place  where 
any  articles  shall  be  loaded,  nor  at  the  place  of  their  delivery,  nor  at  any 
intermediate  place,  the  owner  or  conductor  of  the  car  shall,  within  ten 
days  after  the  delivery  of  such  articles,  exhibit  the  bill  of  lading  thereof, 
to  the  collector  whose  office  shall  be  nearest  to  the  place  of  such  delivery, 
and  shall  pay  to  such  collector  the  tolls  due  on  such  ai  tides — and  every 
owner  or  conductor  who  shall  omit  to  exhibit  such  bill,  and  to  pay  such 
tolls  within  the  period  so  limited,  shall,  for  every  such  oifence,  forfeit,  and 
pay  the  sum  of  live  dollars. 
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Rule  LXVI.  Every  owner  or  conductor  of  a  car  upon  the  railway, 
who  shall  omit  to  deliver  a  true  bill  of  lading  to  any  collector,  when  re- 
quired, or  shall  deliver  any  articles  mentioned  in  a  bill  of  lading,  at  a 
place  beyond  that  to  which  they  shall  be  cleared,  shall  forfeit  and  pay  for 
each  offence  the  sum  of  ten  dollars. 

Rule  LXVII.  Every  person  who  shall  sign  or  deliver  to  any  collector, 
a  false  bill  of  lading,  shall  pay  on  all  property  omitted  in  such  false  bill, 
treble  the  regular  toll  chargeable  on  such  property,  to  any  collector  who 
shall  be  satisfied  of  such  omission,  for  the  whole  distance  such  property 
has  been,  or  is  to  be  conveyed  on  the  railway. 

Rule  LXVIII.  Every  collector  receiving  a  bill  of  lading,  may  require 
the  owner  or  conductor  of  the  car  exhibiting  il,  to  verify  it  by  his  oath  or 
affirmation,  to  be  taken  before  any  person  authorised  to  administer  the 
same. 

Rule  LXIX.  The  owners  or  conductors  of  cars  on  the  railway,  are 
required  to  stop  with  their  cars  at  every  collector's  and  wcighmaster's 
office,  and  exhibit  their  clearance  or  bill  of  lading,  and  for  every  violation 
of  this  regulation,  the  owner  or  conductor  shall  be  subject  to  a  penalty  of 
five  dollars. 

Rule  LXX.  The  clearance  of  every  car  shall  be  exhibited  to  the  first 
tender  of  the  first  inclined  plane,  after  such  car  shall  have  left  a  collector's 
office,  and  in  default  thereof,  the  tender  shall  not  permit  such  car  to  pass 
upon  the  plane. 

Rule  LXXI.  No  car  shall  proceed  beyond  the  place  to  which  it  shall 
be  cleared,  nor  unload  any  article  of  its  lading,  before  or  after  its  arrival 
at  the  place  for  which  such  articles  are  cleared,  nor  proceed  beyond  such 
place,  until  the  conductor  thereof,  shall  have  delivered  the  clearance  of 
such  car  or  articles,  to  the  collector  at  the  place  for  which  they  are 
cleared. 

Rule  LXXII.  If  there  be  no  collector  at  such  place,  the  conductor  shall 
deliver  the  clearance  of  the  car  to  the  last  collector  whose  office  shall  be 
passed  by  the  car,  in  the  order  of  its  trip. 

Rule  LXXIII.  Every  conductor  of  a  car,  who  shall  omit  to  deliver  a 
clearance  to  the  collector  to  whom  the  same  ought  to  be  delivered,  shall 
forfeit  the  sum  of  five  dollars. 

Rule  LXXIV.  Every  collector  issuing  a  clearance,  or  in  whose  office 
any  clearance  is  on  file,  shall,  when  requested,  give  a  certified  copy  there- 
of, with  the  additional  lading  entered  thereon,  and  the  several  endorsements 
of  other  collectors. 

Rule  LXXV.  Such  certified  copy  shall  have  the  same  validity  and 
effect  with  the  agents  on  the  line,  as  the  original  clearance  of  which  it  is 
a  copy;  and  every  collector  shall  demand  and  receive  from  the  person 
requesting  the  same,  for  such  certified  copy,  not  exceeding  one  page  six 
cents,  and  twelve  and  a  half  cents  for  all  copies  exceeding  one  page;  and 
shall  account  to  the  state  treasurer  for  all  sums  which  may  be  so  received 
at  such  time,  and  in  such  manner  as  the  auditor  general  shall  direct. 

Rule  LXXVI.  Whenever  a  difference,  as  to  the  amount  of  toll  to  be 
paid,  shall  arise  between  a  collector  and  the  conductor  of  a  car,  the  collec- 
tor shall  detain  the  articles  on  which  the  toll  is  charged,  and  the  car  con- 
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taining  them,  and  shall  weigh,  count,  or  measure  the  articles,  as  the  case 
may  require;  and  if  it  shall  be  found  that  their  weight  exceeds  the  amount 
contained  in  the  bill  of  lading,  the  collector  shall  charge  the  toll  according 
to  the  weight  thus  found. 

Rule  LXXVII.  In  every  case  where  an  excess  is  found,  the  conductor 
shall  pay  to  the  collector  the  expense  of  such  weighing,  counting  or  mea- 
suring, at  the  rate  of  twelve  and  a  half  cents  for  every  thousand  pounds 
of  the  lading  of  such  car,  and  the  expense  shall  be  charged  on  such  arti- 
cles, and  on  the  car  containing  them. 

Rule  LXXV1II.  The  conductor  of  every  car  shall  be  liable  for  the 
payment  of  toll  and  expenses,  and  it  shall  be  the  duty  of  every  collector 
to  detain  all  articles  on  which  toll  or  expenses  are  chargeable,  and  each 
car  containing  them,  untill  such  toll  or  expenses  shall  be  paid. 

Rule  LXXIX.  When  toll  has  accrued  and  is  due  for  carrying  passen- 
gers, or  for  articles  transported  between  collectors'  offices,  or  otherwise,  any 
collector  of  whom  a  clearance  is  demanded  may  detain  the  car  on  which 
such  toll  has  accrued,  until  the  amount  due  shall  be  paid. 

Rule  LXXX.  Any  clerk  duly  authorized  by  a  collector,  nay  perform 
all  the  duties  and  exercise  all  the  powers  legally  appertaining  to  such  col- 
lector during  his  necessary  absence,  and  the  collector  shall  be  responsible 
for  the  acts  of  such  clerk. 

Rule  LXXXI.  Owners,  conductors,  and  other  persons  having  the  care 
and  management  of  passenger  cars  running  periodically,  shall  keep,  or 
cause  to  be  kept,  registers  or  way-bills  of  all  passengers  conveyed  by 
them  upon  the  railway,  and  of  the  distance  they  are  carried.  They  shall 
at  least  once  in  thirty  days,  and  oftener  if  required  by  the  auditor  general, 
deliver  to  such  collector  as  may  be  designated  by  the  auditor  general,  a 
statement  of  the  passengers  conveyed  during  the  time  for  which  the  state- 
ment shall  be  made,  and  of  the  distance  they  were  carried,  and  shall  ex- 
hibit to  the  said  collector  the  original  register  or  way-bills  cf  the  passen- 
gers carried  during  the  said  time.  They  shall  furnish  to  the  collector  due 
proof,  by  the  oath  or  affirmation  of  the  owner,  clerk  or  other  proper  agent, 
that  the  statement  of  passengers  conveyed  is  correct  and  true,  and  that  all 
the  way-bills  or  registers  for  the  time  are  exhibited,  and  shall  pay  to  such 
collector  the  lawful  tolb  on  the  passengers  contained  in  the  statement. 

Rule  LXXXIl.  Collectors  are  authorized  to  require  the  owners,  con- 
ductors, or  other  persons  having  the  care  and  management  of  periodical 
passenger  cars,  that  are  not  connected  with  a  line  carrying  the  United 
States  mail,  or  that  do  not  run  regularly  the  whole  length  of  the  railway, 
to  make  the  statements  and  proofs  required,  and  to  pay  the  lawful  tolls 
weekly. 

Rule  LXXXIII.  Every  owner,  conductor,  and  other  person  having  the 
care  and  management  of  a  passenger  car  that  runs  periodically,  who  shall 
neglect  or  lefuse  to  furnish  a  proper  statement  and  proof  of  the  passengers 
conveyed,  and  pay  the  toll  as  required  by  the  preceding  regulations,  shall 
(in  addition  to  his  liability  for  tolls,)  for  every  such  offence  be  subject  to  a 
penalty  of  twenty-five  dollars;  and  the  collectors  are  authorized  to  refuse 
a  clearance,  and  prohibit  the  running  of  such  car  on  the  railway,  until  the 
proper  statement  and  proof  are  made,  and  the  tolls  due  are  paid. 
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Rule  LXXXIV.  Every  collector  receiving  such  statements  and  proofs 
relative  to  passengers,  shall  give  to  the  person  from  whom  he  receives 
the  same,  a  written  acknowledgment  thecefor,  and  shall  transmit  such 
statements  and  proofs  to  the  auditor  general. 

Rule  LXXXV.  Every  owner  or  conductor  of  a  car  using  the  railway, 
not  being  a  passenger  car  running  periodically,  shall  pay  the  lawful  tolls 
on  all  passengers  conveyed  in  such  car,  in  the  same  manner  as  he  is  re- 
quired to  pay  toll  on  property  conveyed,  and  every  such  owner  or  conduc- 
tor, who  shall  omit  or  refuse  to  give  a  just  and  true  account  of  such  pas- 
sengers, to  the  collector  at  the  place  where  they  are  received,  or  if  there 
be  no  collector's  office  at  such  place,  to  the  collector  at  the  office  next  in 
order  in  the  course  of  the  trip  after  receiving  them,  or  who  shall  refuse  to 
verify  the  same  under  oath  or  affirmation  when  required  by  any  collec- 
tor, or  to  pay  the  toll  on  such  passengers,  shall  in  addition  to  his  liability 
for  toll,  forfeit  and  pay  for  every  such  offence  a  penalty  of  fifteen  dollars. 
Rule  LXXXVI.  Any  person  making  a  false  statement  or  list  of  pas- 
sengers to  a  collector,  shall  pay  treble  tolls  upon  all  passengers  omitted  in 
such  list  or  statement. 

Rule  LXXXVII.  The  owner  or  conductor  having  charge  of  any  car, 
who  shall  refuse  to  make  such  affidavit  as  any  collector  is  authorised  to 
require,  shall  be  subject  to  a  penalty  of  fifteen  dollars,  or  such  collector 
may  refuse  such  owner  or  conductor  a  clearance,  until  he  shall  make  the 
affidavit  required. 

5.  Rule  LXXXVIII.  Every  car  using  the  railway,  ehall  be  provided 
with  such  hooks  and  guards  for  attaching  to  ropes  at  inclined  planes,  and 
also  with  such  breaks,  brooms  and  other  devices,  as  may  be  ordered  by 
the  engineer  for  the  security  and  safe  use  of  the  railway.  And  any  owner 
or  conductor  who  shall  refuse  or  neglect  to  comply  with  such  order, 
shall,  for  each  offence,  forfeit  and  pay  a  penalty  not  exceeding  ten  dollars. 
Rule  LXXXIX.  No  car  shall  carry  a  greater  load  than  three  tons  on 
the  Columbia  and  Philadelphia  railway,  nor  more  than  three  and  one  half 
tons  on  the  Portage  railway,  nor  shall  any  burden  car  travel  at  a  greater 
epeed  than  five  miles  an  hour,  unless  the  car-body  and  load  shall  be  sup* 
ported  on  good  steel  springs,  and  any  person  violating  the  provisions  of 
this  regulation,  shall  forfeit  and  pay  for  each  offence,  the  sum  of  ten 
dollars. 

Rule  XC.  The  conductor  of  every  car  or  train  of  cars,  that  runs  du* 
ring  the  night,  is  required  to  have  a  conspicuous  light  inclosed  in  a  lan- 
tern, on  the  forward  end  of  the  same.  And  for  every  violation  of  this 
regulation,  the  person  so  offending,  shall  be  subject  to  a  penalty  of  five 
dollars. 

Rule  XCI.  No  car  shall  be  loaded  or  unloaded,  or  be  necessarily 
stopped  or  left  standing  on  either  of  the  main  tracks  of  the  railway,  or 
on  any  of  the  public  side  ways  ;  and  for  each  violation  of  this  regulation 
the  owner  or  conductor  of  such  car  shall  be  subjected  to  a  penalty  of 
ten  dollars. 

Rule  XCII.  "When  any  car  or  train  of  cars  arrives  at  weigh  scales, 
or  at  the  head  or  foot  of  an  inclined  plane,  the  conductor  thereof  is  re- 
quited to  improve  the  first  opportanity  of  having  the  same  weighed  or 
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passed  upon  the  plane,  and  any  unreasonable  or  unnecessary  delay  in 
complying  with  this  regulation,  shall  subject  the  person  so  offending  to  a 
penalty  of  five  dollars. 

Rule  XG1II.  Upon  the  arrival  of  a  car  or  train  of  cars  at  the  head  or 
foot  of  an  inclined  plane,  the  motive  power  shall  be  immediately  detached, 
and  the  attachment  of  the  car  or  train  of  cars  to  the  rope,  shall  be  made 
by  the  person  authorised  to  perform  that  duty — and  no  conductor  or  other 
person  shall  interfere  in  any  way  with  the  signals  or  machinary,  or  with 
the  business  of  the  engineer  of  machinery,  or  his  assistants,  unless  when 
requested — and  any  person  violating  this  regulation,  shall  for  each  offence, 
forfeit  and  pay  the  sum  of  twenty  dollars. 

Rule  XC1V".  Horses  drawing  cars  upon  the  railway,  shall  not  be  per- 
mitted to  pass  over  a  wooden  bridge  or  viaduct  faster  than  on  a  walk, 
and  any  owner  or  conductor  violating  this  regulation,  shall  for  every  such 
offence  forfeit  and  pay  the  sum  of  five  dollars. 

Rule  XCV.  Any  person  who  shall  wilfully  start  a  car  upon  an  inclin- 
ed plane,  without  being  attached  to  the  ropes  under  the  direction  of  the 
proper  person,  or  who  shall  detach  a  car  passing  upon  an  inclined  plane, 
shall  for  every  such  offence,  besides  his  liability  for  damages,  forfeit  and 
pay  the  sum  of  twenty  five  dollars. 

Rule  XCVI.  The  loading  of  cars,  shall  not  be  allowed  to  project  be- 
yond the  limit  fixed  by  the  engineer  for  the  width  of  their  beds,  and 
every  owner  and  conductor  of  a  car  violating  this  regulation,  shall  for 
each  offence,  forfeit  and  pay  the  sum  of  twenty  dollars. 

Rule  XCV1I.  Every  penalty,  fine  and  forfeiture  which  is  incurred  by  the 
owner  or  conductor  of  a  car  upon  the  railway,  shall  be  chargeable,  and  be 
a  lien  upon  such  car  until  paid.  And  any  collector  after  a  judgment  has 
been  obtained  for  such  penalty,  fine  or  forfeiture,  may  refuse  to  issue  a 
clearance  for  such  car  until  the  penalty,  fine  or  forfeiture  is  paid. 

Rule  XCVIII.  No  dead  animal  or  putrid  substance  of  any  kind,  shall 
be  placed  or  left  upon  the  railway,  or  any  of  the  sideways  or  ground  set 
apart  for  the  use  thereof,  and  a  breach  of  this  regulation,  shall  subject  the 
offender  to  a  fine  of  five  dollars. 

Rule  XC1X.  Every  person  who  shall  carry,  put  or  kindle,  or  cause  to 
carried,  put  or  kindled,  any  fire  under  or  upon  a  wooden  bridge,  or  via- 
duct, forming  part  of  the  railway,  or  within  one  hundred  feet  of  the  same, 
shall  for  every  such  offence,  forfeit  and  pay  the  sum  of  twenty  five  dollars. 

Rule  C.  Any  person  who  shall  carry  a  light  without  being  enclosed 
in  a  lantern,  or  fire,  or  a  lighted  cigar  or  pipe,  upon,  over  or  under  any 
wooden  bridge  or  viaduct,  forming  part  of  the  railway,  shall  for  every 
such  offence,  forfeit  and  pay  any  sum  not  exceeding  twenty  five  dollars. 

Rule  Ci.  It  shall  be  the  duty  of  keepers  of  bridges  and  viaducts,  and 
all  other  agents  upon  the  railway,  to  enforce  the  regulations  concerning 
the  speed  of  locomotives  and  cars,  passing  over  such  bridges  or  viaducts, 
and  the  regulations  to  prevent  injuries  from  fire. 

Rule  CII.  No  person  shall  deposit  upon  the  ground  set  apart  for  the 
railway,  any  stone,  timber,  mineral  or  other  thing,  without  the  permission 
of  a  canal  commissioner,  engineer,  or  supervisor.  And  every  violation  of 
this  regulation^  shall  subject  such  person  to  a  penalty  not  exceeding  ten 
dollars. 
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Rule  CHI.  It  shall  be  the  duty  of  every  conductor  of  a  car  or  train  of 
cars,  passing  in  either  direction  upon  such  parts  of  the  railway  as  are,  or 
may  be  completed  with  double  tracks,  to  use  the  right  hand  track,  and 
any  conductor  of  a  car  or  cars  who  shall  enter  or  pass  upon  the  left  hand 
track,  or  who  shall  when  upon  the  same,  refuse  to  go  back  to  such  place 
as  will  afford  a  passage  to  the  other  track,  shall  for  every  such  offence, 
forfeit  and  pay  the  sum  of  ten  dollars,  and  such  car  or  cars,  may  be  re- 
moved from  the  railway  as  a  nuisance. 

Rule  CIV.  When^cars  of  the  same  grade  as  established  by  the  thirty 
fifth  regulation,  happen  to  approach  a  wooden  bridge,  or  viaduct,  in  oppo- 
site directions  at  the  same  time,  those  going  eastwardly  shall  stop  until 
those  going  westwardly,  shall  have  passed  over  such  bridge  or  viaduct. 
And  any  person  violating  this  regulation,  shall  for  every  such  offence, 
forfeit  and  pay  the  sum  of  twenty  dollars. 

Rule  CV.  It  shall  be  the  duty  of  the  conductors  of  cars  moving  upon 
the  railway  with  less  speed,  upon  notice  by  the  blowing  of  a  horn  or 
otherwise,  of  the  approach  of  cars  moving  in  the  same  direction  with 
greater  speed,  to  proceed  with  all  possible  despatch  to  the  first  sideway 
in  the  course  of  their  passage,  and  there  stop  between  the  switches,  until 
such  cars  moving  with  greater  speed,  can  pass  by  upon  the  sideway. 
And  conductors  of  the  slower  cars  are  required  in  such  case,  to  open  and 
close  the  switches  so  as  to  leave  the  main  track  open. 

Rule  CVI.  When  cars  of  the  same  grade,  as  established  by  the  thirty 
fifth  regulation,  happen  to  approach  each  other  in  opposite  directions  on  a 
single  track  of  the  railway,  near  to  a  sideway — it  shall  be  the  duty  of  the 
conductor  of  the  cars  that  first  arrive  at  the  sideway,  to  stop  on  the  main 
track  between  the  switches,  until  the  other  car  or  cars  pass  by — provided, 
that  when  the  conductor  of  a  greater  train  arrives  at  the  sideway,  he  shall 
not  be  compelled  to  stop  his  train,  unless  the  car  or  lesser  train  shall  at 
the  time  be  within  eighty  rods,  of  the  sideway. 

Rule  CVII.  When  cars  or  trains  of  cars  of  the  same  grade,  as  estab- 
lished by  the  thirty  fifth  regulation,  meet  upon  a  single  track  between 
sideways,  it  shall  be  the  duty  of  the  conductor  of  the  smallest  number  to 
give  way,  and  go  back  to  the  nearest  sideway,  and  permit  the  largest 
number  to  pass  by  on  the  sideway.  But  when  an  equal  number  pf  cars 
of  the  same  grade  meet,  those  that  are  nearest  to  a  sideway  shall  go  back, 
and  allow  the  others  to  pass  by. 

Rule  CVIII.  Any  person  who  shall  refuse  or  neglect  to  comply  with 
any  of  the  provisions  of  the  three  next  preceding  regulations,  shall  for 
every  offence  forfeit  and  pay  the  sum  often  dollars. 

Rule  CIX.  It  shall  be  the  duty  of  all  conductors  of  cars  using  side- 
ways, except  in  the  case  provided  for  in  the  one  hundred  and  fifth  regu- 
lation, to  close  the  switches  so  as  to  leave  the  main  track  of  the  railway 
open,  and  any  person  violating  this  regulation,  shall  for  each  offence,  for- 
feit and  pay  the  sum  of  ten  dollars. 

Rule  CX.  In  all  cases  where  by  these  regulations  it  is  required  of  any 
owner  or  conductor  of  a  car  or  train  of  cars,  upon  meeting  or  overtaking, 
or  upon  being  met  or  overtaken  by  any  other  car  or  train  of  cars,  or 
otherwise,  to  perform  any  duty  necessary  to  the  free  and  safe  use  of  the 
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railway,  the  owner  or  conductor  of  whom  such  duty  is  required,  shall 
perform  the  same  with  all  reasonable  despatch,  and  any  person  who  shall 
neglect  or  refuse  to  comply  with  this  regulation,  shall  for  every  such 
offence,  forfeit  and  pay  the  sum  often  dollars. 

Rule  CXI.  Engineers,  supervisors,  collectors,  weighmasters,  and  other 
agents  employed  by  the  state  upon  the  railway,  shall  not  be  engaged 
either  directly  or  indirectly,  in  transporting  property  or  passengers  thereon, 
or  be  interested  in  any  car  using  the  same. 

C.  Rule  CXII.  In  all  cases  where  a  new  road  or  public  highway,  shall 
be  laid  out  by  legal  authority  in  such  direction  as  to  cross  the  line  of  the 
railway,  and  in  such  manner  as  to  require  the  construction  of  a  new  bridge 
or  crossing  place  over  the  railway,  for  the  accommodation  of  the  road, 
or  where  a  private  bridge  or  crossing  place  of  any  description  shall  be 
required,  such  bridge  or  crossing  place  shall  be  constructed  and  forever 
maintained  at  the  expense  of  tho  proper  councy,  township,  company  or 
person,  as  the  case  may  be. 

Rule  CXIII.  No  bridge  or  crossing  place,  public  or  private,  shall  be 
constructed  across  the  railway  without  first  obtaining  the  consent  of  the 
canal  commissioners,  or  some  one  of  them  in  writing.  And  such  bridges 
and  crossing  places  shall  be  built  and  repaired  according  to  the  plan,  and 
under  tho  direction  of  the  engineer  of  tho  line. 

Rule  CXIV.  When  a  lateral  railway  1ms  been  or  hereafter  may  be 
constructed,  near  to  tho  Pennsylvania  railway,  tho  owner  or  owners 
thereof  will  be  permitted,  with  the  consent  of  the  board  of  canal  com- 
missioners or  some  one  of  them  in  writing,  and  under  the  direction  of 
the  principal  enginer  of  the  line,  to  construct  turning  platforms  or  side- 
ways with  switches,  to  connect  such  lateral  railways  with  the  main 
track. 

Rule  CXV.  Every  owner  or  occupier  of  a  lateral  railway  connected 
■with  the  Pennsylvania  railway,  shall  at  all  times,  keep  the  turning  plat- 
forms or  sideways  and  switches  in  good  repair,  and  in  such  position  as 
not  in  any  way  to  obstruct  the  free  use  of  the  public  railway,  and  3113' 
person  violating  this  regulation,  shall,  for  every  such  offence,  forfeit  and 
pay  the  sum  of  ten  dollars. 

7.  Rule  CXVI.  Engineers,  superintendents,  supervisors,  collectors, 
inspectors  and  weighmasters,  are  required  on  every  violation  of  the  acts 
of  assembly  for  the  protection  of  the  railways,  or  of  these  regulations,  to 
make  an  entry  of  the  nature  of  every  offence,  the  names  of  the  offenders, 
the  time  and  place  when  and  where  committed,  and  the  names  of  wit- 
nesses, and  they  are  respectively  enjoined  to  carry  into  effect  the  provi- 
sions of  the  said  acts,  and  of  these  regulations,  and  give  notice  to  the 
nearest  collector  of  any  fines  or  forfeitures  that  may  be  recovered,  and 
such  collector  is  authorised  to  receive  and  give  receipts  for  the  same. 
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17.  WEIGHT  OF  ARTICLES. 

In  the  collection  of  Tolls,  all  articles  are  to  be  charged  at  their  exact  weight;  hut  when 
not  weighed,  the  annexed  articles  are  to  ho  computed  as  follows: 

Liquors  of  all  kinds,  per  barrel,    300 

Oil  of  all  kinds,  -  do.        280 

Oats,  -  -  per  bushel,     30 

Oysters,  -  -  do.  75 

Pork,  salted,  -  per  barrel,    230 

Rosin,  -  -  do.        280 

Rye,  -  -  per  bushel,     56 

Seed  clover,  and  all  other  kinds,  do.         56 
Staves  for  pipes,         -         per  1000,  5000 
Do.     for  hogsheads,  do.     4500 

Do.     for  barrels,  -  do.      3750 

Stone  unwrought,  per  perch  25  cu.  ft.  3750 
Tar,  per  bbl.  of  28  gallons,     320 

Wheat,  per  bushel,       GO 


Ashes,  pot  and  pearl,          per 

Beef,  salted, 

- 

Brick, 

-     per 

Barley, 

per 

Buckwheat, 

- 

Corn, 

- 

Flour, 

-     per 

Fish,  salted 

. 

Heading  for  barrels,       -     per 

Do.      for 

hogsheads, 

Hoop  poles 

for  barrels, 

Do. 

for  hogsheads, 

Lime, 

per 

Limestone, 

per  perch  of  25 

lbs.  ( 

barrel, 

320 

do. 

280 

1000, 

4500 

bushe 

,     45 

do. 

45 

do. 

56 

barrel 

212 

do. 

300 

1000, 

4500 

do. 

5600 

do. 

5G00 

do. 

1200 

bushe 

,     80 

cu.  ft. 

4000 

NOTES  AND  REFERENCES. 

The  general  importance  of  the  subject  of  the  following  note  has  induced 
the  compilers  to  prepare  and  insert  it  here.  They  trust  the  reader  will 
need  no  other  apology  for  its  length.  It  is  a  digested  review  o(  the  acts 
of  Assembly  relative  to  the  canals  and  rail  roads  belonging  to  our  com- 
monwealth; and  also,  of  the  annual  reports  of  the  canal  commissioners; 
intended  to  give  a  brief  history  of  the  commencement  and  progress  of  our 
canals  and  rail  roads,  and  a  view  of  their  present  state — a  work  of  equal 
difficulty  and  interest. 

The  great  system  of  Internal  Improvement  commenced  by  Pennsylvania 
soon  after  the  formation  of  her  present  constitution,  in  the  construction  of 
the  first  turnpike  road  in  America,  has  been  gradually  expanding  down  to 
the  present  time.  First  in  the  making  of  near  3000  miles  of  turnpike 
roads  extending  into  all  the  different  parts  of  our  commonwealth,  and  in 
the  erection  of  upwards  of  20  bridges  over  her  larger  rivers;  and  for  the 
last  ten  years,  in  the  construction  of  720  miles  of  canals  and  rail  roads 
by  the  state,  which,  together  with  those  made  by  incorporated  companies 
within  our  limits,  now  amount  to  one  thousand  miles  of  canal,  and  six 
hundred  and  forty  miles  of  rail  roads,  the  whole  forming  a  grand  public 
structure  which  for  extent,  magnitude,  and  utility,  stands  unrivalled  in  the 
history  of  either  ancient  or  modern  times — places  our  commonwealth  fore- 
most in  the  march  of  internal  improvement,  and  swells  the  bosom  of  every 
true  Pennsylvanian  with  an  honest  glow  of  patriotic  pride  and  exultation. 

The  first  act  of  assembly  connected  with  the  canals  and  rail  roads  of 
our  commonwealth,  is  the  act  of  27th  of  March,  1824,  (pamph.  p.  92,)  by 
which  the  Governor  was  authorised  to  appoint  three  commissioners  "whose 
duty  it  should  be  to  view  and  explore  a  route  for  a  canal  from  Harris- 
bnrg  to  Pittsburg  by  the  waters  of  the  Juniata  and  Conemaugh  rivers,  and 
also,  the  route  by  the  West  Branch  of  the  Susquehanna  and  Sinnemuhoning 
with  the  waters  of  the  Allegheny  river,  and  also,  the  country  between  the 
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Schuylkill  and  the  Susquehanna,  through  the  great  valley  of  Chester  and 
Lancaster  counties ;  and  when  these  are  effected,  the  commissioners 
were  to  view  and  explore  a  route  beginning  at  a  point  on  the  Schuylkill 
river,  in  the  county  of  Schuylkill,  thence  by  Mahanoy  creek,  the  river 
Susquehanna,  the  Moshanon  or  Clearfield,  and  Black  Lick  creeks,  the 
Concmaugh,  Kiskiminetas  and  Allegheny  rivers  to  Pittsburg;  and  to  make 
report  to  the  Governor  to  be  laid  bcfcre  the  next  legislature,  accompanied 
with  estimates  of  the  probable  expense  of  completing  the  same,  the  quantity 
of  water  at  the  summit  levels,  and  the  number  of  locks  necessary,  with 
such  topographical  and  other  observations  as  may  tend  to  elucidate  the 
subject,  and  enable  the  legislature  hereafter  to  act  with  a  full  knowledge 
of  all  the  necessary  facts."  They  were  "  required  to  employ  an  engineer 
and  such  other  aid  and  assistance  as  they  might  find  necessary  to  enable 
them  to  fulfil  the  objects  of  the  act." 

On  the  2d  of  February,  1825,  the  commissioners  appointed  in  pursu- 
ance of  the  act  aforesaid,  made  an  able  and  elaborate  report  to  the  Gover- 
nor, in  which  is  embodied  a  great  deal  of  information  upon  the  subjects 
committed  to  them.  It  was  laid  before  the  legislature  and  published,  and 
we  have  no  doubt  had  a  considerable  degree  of  influence  in  awakening 
public  sentiment  in  favor  of  internal  improvement.  Among  other  things, 
they  state  that  their  efforts  to  procure  a  skilful  engineer  who  was  expe- 
rienced in  constructing  canals,  had  been  unavailing  during  the  past  season  ; 
that  they  had  employed  the  best  and  most  capable  surveyors  that  they 
could  get,  to  run  experimental  lines  and  collect  materials, so  as  to  "enable 
an  engineer,  whenever  one  could  be  obtained,  to  perform  his  duties  with 
a  full  knowledge  of  all  the  facts  necessary  to  correct  conclusions;"  that 
they  had  first  examined  the  general  features  of  the  country — the  shape  of 
the  hills  and  course  of  the  streams,  and  then,  with  a  "  spirit  level"  which 
they  had  procured,  run  several  experimental  lines  and  taken  480  miles  of 
levels  between  the  Schuylkill  and  Allegheny  rivers,  ascertained  the  height 
of  the  mountains  and  dividing  ridges,  the  distances  of  places,  and  the  size 
and  fall  of  the  streams  along  the  routes  examined,  and  thus  obtained  a  full 
knowledge  of  the  facts  necessary  to  be  known,  in  order  to  a  location  of 
the  canal  to  the  best  advantage.  They  then  proceed  to  give  "  some  opin- 
ions respecting  the  practicability  of  making  a  canal  through  the  state,  and 
an  estimate  of  its  probable  cost,  trade  and  profits ;"  and  then  say,  "  we 
avow  it  as  our  decided  opinion,  that  there  should  be  a  leading  uninter- 
rupted canal,  made  and  owned  by  the  commonwealth,  the  whole  length  of 
the  state,  so  that  a  boat  loaded  at  Pittsburg  can  land  her  cargo  on  the 
wharves  of  Philadelphia."     This  canal  divides  itself  into  four  sections. 

"  Section  1,  from  Philadelphia  to  the  Susquehanna  river,  a  ibw  miles 
above  Harrisburg,  to  be  fixed  by  the  best  place  of  taking  water  out  of  that 
river,  and  of  crossing  it  by  an  aqueduct. 

"  Section  2,  from  the  cast  bank  of  the  Susquehanna  to  the  upper  fork 
of  Frankstown  branch  of  the  Juniata,  one  mile  and  a  half  below  Hollidays- 
burg,  in  Huntingdon  county. 

'*  Section  3,  from  the  forks  of  the  Juniata,  over  the  Allegheny  to  the 
forks  of  the  Little  Conemaugh  river,  in  Cambria  connty. 

"  Section  4,  from  thence  to  Pittsburg." 
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In  section  third  of  the  route  above  proposed,  which  it  will  be  seen  is 
nearly  the  same  as  that  now  occupied  by  the  canal,  the  commissioners 
recommend  a  tunnel  between  the  heads  of  the  Juniata  and  (Jonemaugh, 
four  miles  in  length,  which  should  pass  754  feet  below  the  crown  of  the 
Allegheny  mountain. 

As  to  the  trade  and  profits  of  the  canal,  they  say,  "  to  those  who  are 
acquainted  with  the  immense  and  incalculable  benefits  of  canals  to  a  coun- 
try, it  will  appear  like  a  work  of  supererogation  to  say  a  word  about  their 
uses,-"  that  "  a  canal  is  a  great  labour-saving  machine,  that  subdues  time 
and  space;''''  that  it  "  will  bring  the  farmer  of  western  Pennsylvania,  for 
all  general  purposes,  as  near  to  Philadelphia  as  if  he  had  to  haul  his  pro- 
duce there  only  sixty  miles  on  a  turnpike,  or  forty  miles  by  a  common 
road;"  that  "  the  benefits  will  be  felt  by  almost  all  the  interests  of  society, 
and  that  every  part  of  the  state  will  reap  an  advantage  from  its  construc- 
tion." 

This  report  was  followed  by  the  act  of  the  11th  of  April,  1825,  (pamph. 
p.  238,)  which  repealed  the  foregoing  act,  and  with  which  the  Pennsylva- 
nia canal  system  began.  It  premises  "  that  the  establishment  of  a  com- 
munication between  the  eastern  and  western  waters  of  this  stale  and  the 
lakes,  by  means  of  navigable  streams  and  canals,  would  advance  our 
agriculture,  commerce  and  manufactures  ;  would  unite  in  a  common  in- 
terest, the  great  natural  divisions  of  the  state;  and  would,  in  the  end,  be 
an  important  source  of  revenue  to  the  commonwealth:  that  the  best  inter- 
ests of  the  slate  require  that  this  great  and  important  improvement  should 
be  the  property  of  the  commonwealth,  and  that  the  commonwealth  ought 
to  embark  in  it  with  that  zeal  and  energy  that  is  best  calculated  to  carry 
it  into  effect." 

Sect.  1.  Requires  the  governor  to  appoint  five  canal  commissioners 
"to  consider  and  adopt  such  measures  as  they  should  think  requisite  and 
proper  preparatory  to  the  establishment  of  a  navigable  communication 
between  the  eastern  and  the  western  waters  of  the  state  and  Lake  Erie." 

Sect.  2.  Relates  to  the  organization  of  the  board  and  the  pay  of 
agents,  engineers,  &c. 

Sect.  3.  Provides  that  "  the  routes  to  be  examined  by  virtue  of  this 
act,  shall  be  one  from  Philadelphia,  through  Chester  and  Lancaster  coun- 
ties, and  thence  by  the  West  Branch  of  the  Susquehanna,  and  the  wateis 
thereof,  to  the  Allegheny,  and  Pittsburg;  also,  from  the  Allegheny  to 
Lake  Erie;  one  other,  from  Philadelphia,  by  the  Juniata,  to  Pittsburg, 
and  from  thence  to  Lake  Erie ;  one  other  from  the  city  of  Philadelphia, 
to  the  northern  boundary  of  the  state,  towards  the  Seneca  or  Cayuga  lake  ; 
one  other,  through  Cumberland  and  Franklin  counties,  to  the  Potomac 
river;  and  one,  by  the  Conococheague,  or  Monocosey  and  Conewago,  to 
the  Susquehanna ;  and  the  said  commissioners  shall  cause  to  be  examined, 
in  the  same  manner,  the  best  route  through  the  county  of  Bedford,  to 
connect  the  route  of  the  proposed  Chesapeake  and  Ohio  canal,  with  the 
Juniata  route  as  aforesaid. 

Sect.  4.  Provides  that  "  it  shall  be  the  duty  of  the  said  commissioners, 
as  soon  as  may  be,  after  the  passing  of  this  act,  to  cause  the  grounds  and 
streams  which  may  lie  upon  or  contiguous  to  the  probable  courses  and 
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ranges  of  the  said  canals,  to  be  explored  and  examined  for  the  purpose  of 
fixing  and  determining  the  most  eligible  and  proper  routes  for  the  same, 
and  to  cause  all  necessary  surveys  and  levels  to  be  taken,  and  accurate 
field  notes,  drafts  and  maps  to  be  made ;  and  further  to  adopt  and  recom- 
mend proper  plans  for  the  construction  and  formation  of  the  said  canals, 
and  ot  the  locks,  clams,  embankments,  tunnels,  aqueducts,  feeders  and 
reservoirs,  which  may  be  necessary  for  the  completion  of  the  same,  and  to 
cause  all  necessary  plans  and  drafts  thereof  to  be  executed  under  their 
direction." 

Sject.  5.  It  shall  be  the  duty  of  the  said  commissioners,  to  cause  to  be 
ascertained,  with  as  much  precision  as  practicable,  the  quantity  of  water 
discharged  in  a  giyen  time,  by  the  natural  flow  of  the  respective  streams, 
in  their  lowest  stage,  which  could  with  propriety  be  introduced  into  the 
various  levels  of  the  canals ;  and  also,  of  the  quantity  discharged  in  a 
given  time,  by  the  said  respective  streams,  when  in  their  highest  stage; 
and  also,  to  determine  upon  the  quantity  of  water  which  the  said  respec- 
tive levels  or  parts  of  the  canals  would  require,  in  a  given  time,  for  a  full 
supply,  for  an  active  navigation,  having  due  regard  to  all  causes  of  loss, 
whether  general  or  local ;  and  in  case  the  natural  discharge  of  the  streams, 
in  their  lowest  stage*  as  aforesaid  to  be  determined,  should  prove  to  bo 
less  than  the  quantity  necessary  for  a  full  supply  as  aforesaid,  for  such 
level  or  portion  of  the  canals  as  must  be  fed  by  such  streams,  then  it  shall 
be  determined,  whether  the  deficiency  of  supply  can  be  made  up  by  reser- 
voirs ;  and  if  this  should  be  found  practicable,  then  to  determine  by  surveys 
and  levels,  their  locality,  and  that  of  the  feeder  or  feeders  consequent 
thereon. 

By  the  eighth  section  of  the  act,  it  is  made  the  duty  of  the  said  commis- 
sioners to  prepare  a  plain  and  comprehensive  report  of  all  their  proceed- 
ings, under  and  by  virtue  of  this  act,  to  be  presented,  together  with  the 
field  notes,  drafts,  maps  and  estimates,  to  the  Governor  of  the  -state,  and 
by  him  to  the  legislature,  within  thirty  days  after  the  commencement  of 
the  next  regular  session  thereof. 

In  the  month  of  August,  1625,  the  celebrated  canal  convention  assembled 
at  Harrisburg,  which  it  is  probable  gave  the  first  decided  impulse  to  public 
sentiment  in  favor  of  a  system  of  internal  improvement  upon  an  enlarged 
and  extensive  scale.  That  convention,  composed  of  one  hundred  and 
thirteen  members  representing  forty  six  counties,  combining  a  vast  mas3 
of  talents  and  respectability  of  character,  and  general  information,  resolved 
"  that  the  improvement  of  the  commonwealth  would  be  best  promoted, 
and  the  foundations  of  her  prosperity  and  happiness  most  securely  estab- 
lished by  opening  an  entire  and  complete  communication  from  the  Susque- 
hanna to  the  Allegheny  and  Ohio,  aid  from  the  Allegheny  to  Lake  Erie, 
by  the  nearest  and  best  practicable  route,  and  that  such  a  work  is  indis- 
pensably necessary  to  maintain  the  character  and  standing  of  the  state, 
and  to  preserve  her  strength  and  resources."  They  also  resolved  that 
"vigorous  and  united  exertion  for  accomplishing  without  delay  the  con- 
nection of  the  eastern  and  western  waters,"  ought  to  be  adopted  and 
prosecuted. 

The  foregoing  acts  of  Assembly,  referred  exclusively  to  a  water  com- 
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hiunication  between  the  eastern  and  western  waters  of  the  State,  and  the 
canal  commissioners,  on  the  3d  of  February,  1826,  teported  that  they  had 
examined,  levelled  and  surveyed  the  several  summits  on  ihe  route  by  the 
West  Branch  of  the  Susquehanna;  also,  between  the  Sinnemahoning  and 
Toby's  creek,  and  between  the  heads  of  the  West  Branch  and  Two  Lick 
creek,  and  between  Clearfield  creek  and  Conemaugh,  connecting  these 
with  the  surveys  made  the  previous  year  along  the  Juniata  :  and  thence 
by  the  Conemaugh,  Kiskeminetas  and  Allegheny,  to  Pittsburg,  and  then 
say  "  they  must  recommend  the  northern  route,  because  that  alone  affords 
the  means  of  continued  water  communication.  " 

But  that  it  "  might  be  a  question  v/hether  the  advantages  possessed  by 
the  Juniata  route,  with  reference  to  cost  and  distance,  do  not  counter- 
balance the  inconvenience  of  a  portage.  That  the  practicability  of  a 
communication  by  one  or  other  of  the  routes  proposed  which  shall  an- 
swer all  valuable  and  useful  purposes,  is  satisfactorily  ascertained,  and  that 
the  Commonwealth  may  safely  determine,  not  only  on  its  commencement 
but  on  its  completion.  They  therefore  recommend,  that  such  steps  be  ta- 
ken towards  the  accomplishment  of  the  whole  work,  as  will  ensure  its  active 
prosecution  as  soon  as  the  most  eligible  route  shall  have  been  fixed  with 
certainty. " 

On  the  25th  of  February,  1826,  (pamph.  p.  55,)  the  legislature  passed 
an  act  authorizing  the  location  of  a  canal  from  the  river  Swatara,  at  or 
near  Middletown,  to  or  near  to  a  point  on  the  east  side  of  the  river  Sus- 
quehanna, opposite  the  mouth  of  the  Juniata  ;  and  from  Pittsburg  to  the 
mouth  of  the  Kiskeminetas.  By  the  title  of  the  act  it  is  to  be  styled  "  The 
Pennsylvania  Canaia" 

This  was  the  first  law  authorizing  the  construction  of  a  canal  exclu- 
sively at  the  expense  and  for  the  benefit  of  the  Commonwealth.  The 
first  ground  was  broken  on  the  fourth  of  July,  1826,  near  Harrisburg. 
The  following  are,  the  provisions  of  the  act. 

Sect.  1.  The  commissioners  appointed  by  the- act  entitled  "An  act  to 
appoint  a  board  of  canal  commissioners,  "  passed  the  eleventh  day  of 
April,  eighteen  hundred  and  twenty-five,  are  hereby  authorised  and  em- 
powered, in  behalf  of  this  state,  immediately  to  locate  and  contract  for 
making  a  canal  and  locks,  and  other  works  necessary  thereto,  from  the 
river  Swatara,  at  or  near  Middletown,  to  or  near  to  a  point  on  the  east 
side  of  the  river  Susquehanna,  opposite  the  mouth  of  the  river  Juniata; 
and  from  Pittsburg  to  the  mouth  of  the  Kiskiminetas  ;  and  also,  as  soon  as 
they  shall  deem  it  expedient  and  practicable,  to  construct  a  navigable  feed- 
er of  a  canal,  from  French  creek  to  the  summit  level  at  Conneaut  Lake, 
sufficient  to  convey  at  least  two  hundred  and  twenty-one  cubic  feet  of 
water  per  second,  and  to  survey  and  locate  the  route  of  a  canal  from 
thence  to  Lake  Erie :  Provided,  That  if  it  shall  be  found  necessary,  in 
order  to  construct  the  said  canals,  to  obstruct  the  navigation  of  either  of 
the  rivers  Susquehanna  and  Allegheny  by  dams  or  other  means,  that  be- 
Fore  such  obstruction  shall  be  authorised  to  be  made,  that  the  said  commis- 
sioners shall  cause  to  be  made  a  means  of  navigation,  in  either  or  both 
of  said  rivers,  equally  safe  and  practicable  as  now  exist  in  the  said 
rivers. 

11 
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Sect.  2  to  8,  provides  for  the  appointment  of  one  or  more  of  the  board 
as  acting  commissioners,  and  prescribes  their  duty  and  the  manner  of  their 
proceeding  in  the  laying  out  and  construction  of  said  canals  and  locks. 

Sect.  8,  authorises  the  board,  or  a  majority  of  them,  to  agree  for  the 
purchase  of  any  land  through  which  the  said  canal  is  intended  to  pass ; 
and  prescribes  the  mode  of  proceeding,  in  case  of  disagreement  with  the 
owners  thereof. 

Sect.  9,  provides  that  the  laberers  on  the  canal,  shall  be  exempt  from 
militia  duty  in  time  of  peace. 

By  a  supplement  to  the  above  act,  passed  on  the  10th  day  of  April, 
1826,  (pamph.  p.  331,)  the  governor  was  authorised  to  appoint  four  ad- 
ditional canal  commissioners,  so  that  the  board  should  consist  of  nine 
persons,  five  of  whom  to  constitute  a  quorum,  to  perform  all  duties  con- 
ferred and  enjoined  by  law. 

On  the  22d  of  December,  1826,  the  canal  commissioners  made  their 
report  to  the  legislature,  premising  that  their  duties  were  two  fold,  namely  • 
The  survey  and  examination  of  canal  routes,  a.*  prescribed  by  the  act  of 
the  11th  of  April,  1825,  and  the  location  and  construction  of  canals  un- 
dsr  the  act  of  the  25th  February,  1826,  for  the  commencement  of  "the 
Pennsylvania  canal.  "  That  their  operations  under  the  first  named  law, 
during  the  season  of  1825,  were  for  the  purpose  of  ascertaining  the  prac- 
ticability of  a  water  communication  between  the  Susquehanna  and  Ohio. 
That  during  the  last  season  they  had  made  the  following  additional  sur- 
veys:  First.  "A  survey  of  the  northern  route  by  the  Susquehanna,  West 
Branch,  Sinnemahoning,  Clarion  river  and  Allegheny,  from  the  mouth 
of  the  Juniata  to  the  mouth  of  the  Kiskiminetas.  "  Second.  A  survey  of 
the  Allegheny  river,  from  the  mouth  of  the  Kiskiminetas  to  that  of  the 
French  creek,  with  a  view  to  a  connection  with  Lake  Erie.  Third.  A 
survey  of  the  Juniata  route,  from  the  mouth  of  the  Juniata  to  that  of  the 
Kiskiminetas.  Fourth.  A  survey  of  the  North  Branch  of  the  Susquehanna, 
from  Northumberland  to  the  New  York  line.  Fifth.  A  survey  of  routes 
through  Cumberland  and  Franklin  counties  to  the  Potomac  river,  and  by 
the  Conococheague  or  Monocasey,  and  Conewago  to  the  Susquehanna. 
That  under  the  act  of  the  25th  of  February,  they  had  put  under  contract  the 
canals  there  mentioned,  to  wit :  on  the  eastern  division  221  miles,  and  on 
the  western  division  24  miles. 

On  the  6th  of  February,  1827,  the  canal  commissioners  made  a  further 
report,  giving  a  detail  of  the  surveys  mentioned  in  the  former  report,  sta- 
ting the  facts  and  results  of  each,  and  closing  with  some  remarks  upon 
them,  from  which  we  select  the  following. 

Mature  deliberation  upon  the  whole  together,  has  led  the  board  to  the 
following  conclusions.  Any  system  of  internal  improvement  in  Pennsyl- 
vania, must  keep  in  view  two  leading  objects  :  1.  To  develope  the  natural 
resources,  and  cherish  the  industry  of  the  Commonwealth  by  bringing  all 
its  important  sections,  as  near  as  possible,  to  a  sure  and  profitable  market. 
2.  The  establishment  of  such  a  communication  through  the  State,  with 
the  Ohio  and  Lake  Erie,  as  may  secure  the  commerce  of  the  vast  regions 
bordering  on  these  waters. 

As  the  best  means  of  combining  both  these  objects  they  recommend  the' 
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construction  of  the  following  works.  1.  A  canal  from  the  mouth  of  the 
Juniata,  or  a  point  opposite  thereto,  to  Northumberland;  thence  up  the 
North  Branch  of  the  Susquehanna  to  the  northern  boundary  of  the  State, and 
thence  up  the  West  Branch  to  the  mouth  of  the  Bald  Eagle.  2.  A  canal  from 
the  mouth  of  the  Juniata  up  that  stream  to  Frankstown  ;  thence  by  portage 
across  the  Allegheny  mountain  to  Johnstown  ;  and  thence  by  canal,  down 
the  Conemaugh  and  Kiskiminetas  to  join  the  present  location  of  the  west- 
ern division  of  the  Pennsylvania  canal,  at  the  head  of  the  feeder.  When 
to  these  works  shall  be  added,  communications  between  the  Delaware  and 
Susquehanna,  and  between  the  Ohio  and  Lake  Erie,  a  general  system  will 
exist,  more  equal  in  its  operations,  upon  the  several  sections  of  the  state, 
and  better  calculated  to  effect  the  great  purposes  of  internal  improvement, 
than  any  other  that  can  possibly  be  devised. 

They  also  ask  for  authority  to  examine,  during  the  approaching  season, 
a  route  from  the  tide  water  of  the  Delaware  up  the  valley  of  that  stream, 
as  "its  bearing  upon  the  prosperity  of  our  commercial  capital,  and  its 
tendency  to  accommodate  a  rich  section  of  country,  far  removed  from  the 
scene  of  other  projected  improvements,  have  given  it  considerable  interest 
in  the  view  of  the  board.  " 

By  the  act  of  the  9th  of  April,  1827,  (pamph.  p.  192,)  further  exten- 
sions were  authorised  as  follows : 

Sect.  1.  The  board  of  canal  commissioners  are  hereby  authorised 
and  required,  in  behalf  of  this  commonwealth,  as  speedily  as  may  be,  to 
locate  and  contract  for  making  a  canal,  locks  and  other  works  necessary 
thereto,  up  the  valley  of  the  Juniata,  from  the  eastern  section  of  the  Penn- 
sylvania canal,  to  a  point  at  or  near  Lewistown  ;  also,  a  canal,  locks  and 
other  works  necessary  thereto,  up  the  vallies  of  the  Kiskiminetas  and  the 
Conemaugh,  from  the  western  section  of  the  Pennsylvania  canal  to  a  point 
at  or  near  Blairsville ;  and  also  a  canal,  locks  and  other  works  necessary 
thereto,  up  the  valley  of  the  Susquehanna,  from  the  said  eastern  section  of 
the  Pennsylvania  canal,  to  a  point  at  or  near  the  town  of  Northumberland, 
to  be  selected  with  due  regard  to  the  accommodation  of  the  trade  of  both 
branches  of  said  river.  And  the  said  board  shall  also  proceed  to  make  or 
cause  to  be  made,  such  examinations  and  surveys  from  Frankstown  on  the 
Juniata,  to  Johnstown  on  the  Conemaugh,  across  the  Allegheny  mountain, 
as  may  enable  them  to  determine  in  what  manner  and  by  what  kind  of 
works,  whether  by  the  construction  of  a  smooth  and  permanent  road  of 
easy  graduation,  or  by  a  rail-way,  with  locomotive  or  stationary  engines 
or  otherwise,  the  portage  or  space  between  the  said  two  points  may  be 
passed  so  as  to  ensure  the  greatest  public  advantage.  And  the  said  board 
shall  also  cause  further  examinations,  surveys  and  levels  to  be  made,  with 
a  view  of  ascertaining  the  practicability  and  cost  of  an  entire  navigable 
communication  between  the  west  branch  of  the  Susquehanna  and  the 
Allegheny  river.  And  sueh  further  examinations,  surveys  and  levels  as 
may  be  necessary  to  ascertain  the  location  and  cost  of  canals,  locks  and 
other  woiks  necessary  thereto,  on  the  respective  routes  following  to  wit : 
From  Northumberland  up  the  North  Branch  of  the  Susquehanna  to  the 
state  line  ;  from  the  western  section  of  the  Pennsylvania  canal,  near  the 
mouth    of  the  Kiskiminetas  to  a   point  on  Lake  Erie,  by  the    Allegheny 


108  CANALS  AND  RAIL  ROADS. 

(NOTES  AND  REFERENCES.) 

river  and  French  creek,  at  or  near  the  borough  of  Erie ;  and  from  the  city 
of  Pittsburg  to  the  said  point  on  Lake  Erie  by  the  route  of  Beaver  and 
Shenango,  and  shall  make  to  the  legislature  as  soon  as  practicable,  de- 
tailed reports  accompanied  with  the  maps,  plans  and  estimates  of  cost  of 
the  several  routes  to  be  examined  and  surveyed  as  aforesaid. 

Sect.  2.  Before  the  commissioners  shall  determine  en  the  location  of 
the  canal  from  the  mouth  of  the  Juniata  river  to  Mifflin  or  Levvistovvn, 
they  sha!l  cause  further  examinations  to  be  made  on  each  side  of  the  Ju- 
niata, by  at  least  two  of  the  most  experienced  engineers  in  the  service  of 
the  board,  in  order  to  ascertain,  which  side  of  the  river  is  most  favorable 
and  most  proper  to  be  adopted  for  the  construction  of  the  canal ;  and  a 
majority  of  the  whole  number  of  canal  commissioners  are  hereby  required 
to  concur  in  the  manner  and  place  at  which  the  said  canal  shall  cross  the 
Susquehanna,  and  if  a  majority  of  the  said  commissioners  should  decide 
in  favor  of  crossing  the  Susquehanna  by  an  aqueduct  or  a  towing-path 
bridge,  they  are  hereby  authorised  to  connect  a  bridge  with  it,  should  they 
believe  the  same  practicable,  and  advantageous  to  the  state. 

Sect.  3;  It  shall  be  the  duty  of  the  board  of  canal  commissioners  to 
cause  examination,  survey  and  estimate  of  the  route  for  canal,  and  also, 
for  a  rail  way,  with  locomotive  or  stationary  engines  from  Philadelphia, 
through  Chester  and  Lancaster  counties,  so  as  to  connect  by  the  nearest 
and  most  eligible  route,  with  the  eastern  section  of  the  Pennsylvania  canal; 
and  in  addition  thereto  to  cause  the  necessary  surveys,  examinations  and 
estimates  to  be  made  clown  the  Brandy  wine  river,  to  a  point  near  the  Dela- 
ware state  line,  thence  across  the  dividing  ridge  between  said  river  and 
Chester  creek,  thence  down  the  same  to  the  river  Delaware.  And  if  it 
should  be  ascertained  that  the  waters  of  the  Brandywine  cannot  be  diver- 
ted from  their  natural  channel,  then  to  make  all  the  necessary  examina- 
tions fur  a  portage  or  rail  way  across  said  ridge.  And  shall  also  cause  an 
examination  or  survey  to  be  made  to  ascertain  the  practicability  and  cost 
of  forming  a  connection  of  the  North  Branch  of  the  Susquehanna  and  the 
Lehigh  rivers,  by  means  of  a  canal  or  rail  way.  And  the  canal  commis- 
sioners shall  also  cause  surveys  and  estimates  to  be  made  as  soon  as 
convenient,  from  the  termination  of  the  Pennsylvania  canal,  at  the  mouth 
of  the  Swatara,  down  the  east  and  west  side  of  the  Susquehanna  river  to 
the  Maryland  line,  and  make  report  to  the  next  legislature  of  the  expense 
and  practicability  of  extending  the  Pennsylvania  canal  to  the  intersection 
of  the  Maryland  line  and  the  said  river. 

Sect.  4.  The  board  of  canal  commissioners  are  authorised  and  re- 
quired to  commence  operations  on  the  feeder  from  French  creek,  to  I  he 
summit  level  at  Conneaut  lake,  and  to  contract  for  so  much  as  may  be 
adapted  to  either  of  the  routes  in  contemplation,  for  the  purpose  of  con- 
necting the  Pennsylvania  canal  with  lake  Erie.  And  the  further  sum  of 
one  hundred  thousand  dollars  is  hereb)'  appropriated  to  carry  info  effect 
the  provisions  of  this  section,  to  be  paid  in  like  manner  as  is  prescribed  m 
the  eighteenth  section  of  this  act ;  and  the  said  commissioners  shall  cause 
an  examination  to  be  made  from  the  mouth  of  French  creek,  by  way  of 
^Taterford,  to  the  bay  of  Presque  Isle,  and  from  Conneaut  lake  to  lake  Erie. 
Sect.  5.     If  it  shall  be  found  necessary  in  order  to  construct  the  said 
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canals  and  works,  to  obstruct  the  navigation  of  the  Susquehanna,  the 
Juniata,  the  Kiskiminetas,  or  any  of  their  navigable  branches,  by  dams  or 
other  means,  that  before  such  obstructions  shall  be  made  the  said  commis- 
sioners shall  cause  to  be  made  a  means  of  navigation  equally  safe  and 
practicable  as  now  exists,  at  such  place  or  places  so  to  be  obstructed. 

Sect.  6.  It  shall  be  the  duty  of  the  board  of  canal  commissioners, 
during  the  ensuing  summer,  to  cause  examinations,  surveys  and  estimates, 
to  be  made  along  the  valley  of  the  Delaware,  from  Philadelphia,  or  from 
Bristol,  or  any  intermediate  point  between  Bristol  and  the  head  of  tide 
water,  to  Carpenter's  Point,  with  the  view  of  ascertaining  the  most  e.igible 
mode  of  effecting  a  navigable  canal  communication,  and  the  said  com- 
missioners shall  report  in  like  manner  as  is  directed  by  law  in  relation  to 
other  canal  routes. 

Sect.  7.  If  after  suitable  examination  as  aforesaid,  by  competent 
engineers,  it  should  appear  to  the  board  of  canal  commissioners  that  a 
navigable  canal  can  bo  constructed  between  a  point  at  or  near  Philadel- 
phia, or  at  Bristol,  or  any  intermediate  point  between  Bristol  and  the  head 
of  tide  water,  and  a  point  at  or  near  the  borough  of  Easton,  then  with 
the  consent  of  the  governor  the  board  of  canal  commissioners  arc  hereby 
authorised  and  required,  in  behalf  of  this  commonwealth,  during  the 
ensuing  season,  to  locate  and  contract  for  making  a  portion  of  said  navi- 
gable communication,  the  expense  of  which  shall  not  exceed  one  hundred 
thousand  dollars,  and  such  locks  and  other  works  as  may  be  necessary 
thereto :  The  average  expense  thereof  shall  not  exceed  twelve  thousand 
dollars  per  mile ;  and  the  further  sum  of  one  hundred  thousand  dollars  is 
hereby  appropriated  towards  the  accomplishment  of  the  aforesaid  object, 
to  be  paid  in  like  manner  as  is  provided  for  by  the  eighteenth  section  of  this 
act :  That  the  existing  natural  navigation  of  the  river  Delaware  shall  not 
be  obstructed  or  injured  by  the  construction  of  said  canal. 

Sect.  8,  9  and  10,  provide  the  mode  of  ascertaining  damages  occasion- 
ed by  the  canal — and  of  obtaining  the  releases  of  the  owners  of  the  land 
along  the  lines,  &c.  &c. 

Sect.  11.  The  commissioners  are  hereby  required  as  soon  as  may  be 
convenient,  to  cause  surveys  and  estimates  to  be  made  through  the  valleys 
of  the  Conodoguinet,  Yellow  Breeches  and  Conococheague  creeks,  with  a 
view  to  the  connection  of  the  rivers  Susquehanna  and  Potomac  by  a  ca- 
nal, and  make  report  of  the  practicability  and  probable  expense  thereof; 
and  also  to  view  and  examine  the  ground  from  the  west  end  of  the  Har- 
risburg  bridge  to  the  borough  of  Chambersburg  in  the  county  of  Franklin, 
and  from  the  west  end  of  the  Columbia  bridge,  through  York  and  Gettys- 
burg, to  Chambersburg,  for  the  purpose  of  constructing  a  rail  road,  and 
make  an  estimate  of  the  probable  expense  for  constructing  said  rail  road, 
and  make  report  thereof  to  the  governor,  who  is  hereby  required  to  lay 
the  same  before  the  legislature,  on  or  before  the  first  day  of  January, 
eighteen  hundred  and  twenty-eight. 

Sect.  12.  The  board  of  canal  commissioners  are  hereby  authorised 
and  required,  if  they  deem  it  necessary,  previous  to  the  location  of  that 
part  of  the  canal  from  the  eastern  section  to  a  point  at  or  near  Northum- 
berland, on  the  West  Branch,  to  cause  a  survey  and  exploration  on  the 
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east  side  of  the  Susquehanna,  from  the  end  of  the  said  eastern  section  to 
a  point  opposite  the  town  of  Northumberland  :  And  the  said  board  after 
taking  into  view  the  relative  advantages,  facility,  costs  of  construction, 
and  interest  of  the  commonwealth,  shall  decide  whether  the  said  canal 
shall  be  located  on  the  eastern  or  western  side  of  the  said  Susquehanna 
river  ;  or  if  said  commissioners  should  be  of  opinion  that  any  part  of  said 
canal  could  be  carried  along  the  eastern  shore  of  the  aforesaid  river,  to 
any  point  between  the  end  of  the  eastern  section  and  a  point  opposite  the 
town  of  Northumberland,  they  may  so  locate  and  contract  lor  said  canal 
and  locks,  and  are  authorised  to  pass  to  the  other  side  of  the  river  at  any 
point  they  may  deem  proper,  in  the  manner  now  contemplated  of  passing 
the  river  at  or  near  the  mouth  of  the  Juniata. 

Sect.  13.  The  canal  commissioners  be  and  they  are  hereby  authorised 
and  required  to  examine  the  proposed  route  of  the  Schuylkill  and  Dela- 
ware canal,  commencing  in  the  vicinity  of  the  United  States'  arsenal,  upon 
the  east  bank  of  the  Schuylkill,  and  terminating  at  the  river  Delaware, 
at  the  south  of  the  Navy  Yard  in  the  district  of  Southwark,  in  the  county 
of  Philadelphia,  and  make  report  to  the  legislature  ?t  its  next  session, 
whether  the  said  route  will  form  a  neccessary  link  in  the  line  of  the  Penn- 
sylvania canal,  connecting  the  western  waters  with  the  river  Delaware  ; 
and  if  so  to  furnish  an  estimate  of  the  probable  cost  of  constructing  said 
canal. 

Sect.  14.  The  provisions  of  the  act  entitled  "  an  act  to  provide  for  the 
commencement  of  a  canal,  to  be  constructed  at  the  expense  of  the  state, 
and  to  be  styled  the  Pennsylvania  canal,  "  shall  be  in  force  so  far  as  they 
are  applicable  to  this  act;  and  so  much  of  the  laws  relating  to  the  Penn- 
sylvania canal  as  is  inconsistent  with  this  act,  is  hereby  repealed. 

By  the  act  of  the  16th  April,  1827,  (pamph.  p.  432,)  the  governor  was 
authorised  to  appoint  nine  persons  annually,  on  or  before  the  first  day  of 
June,  in  each  year,  to  be  canal  commissioners — who  were  authorised  to 
appoint  engineers  and  superintendents  with  a  fixed  salary,  which  was  in 
no  case  to  exceed  two  thousand  dollars  per  annum,  and  to  make  examina- 
tions theretofore  authorised  ;  and  after  premising  "  that  active  operations 
should  forthwith  commence,  under  the  provisions  of  the  act  for  the  further 
extension  of  the  Pennsylvania  canal, "  authorises  the  acting  commission- 
ers "  to  give  instructions  to  the  engineers  employed  by  the  state,  to  make 
such  examinations  and  preparations  for  locations  as  can  conveniently  be 
made,  previous  to  the  next  meeting  of  the  board  of  canal  commissioners.  " 
They  were  also  required  to  make  an  annual  report,  on  or  before  the  first 
day  in  January,  in  each  year,  of  all  contracts  made  and  all  engineers,  &c. 
employed,  together  with  a  journal  of  their  proceedings. 

On  the  28th  of  December,  1827,  the  canal  commissioners  presented 
their  annual  report,  stating,  among  other  things,  that  they  had  located  the 
canal  from  the  mouth  of  Juniata,  to  Northumberland  on  the  west  side  of 
the  river ;  that  they  had  located  and  placed  under  contract  the  canal  from 
the  mouth  of  Juniata  to  Lewistown  ;  also  from  Blairsville  to  Pittsburg ;  and 
also,  a  portion  of  the  canal  from  Bristol  to  Easton  :  That  they  had  caused 
surveys  to  be,  made  between  the  West  Branch  of  the  Susquehanna  and 
the  Allegheny  rivers ;  along  the  North  Branch  of  the  Susquehana  from 
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Northumberland  to  the  New  York  State  line ;    from  the  mouth  of  the 
Swatara  to  Columbia;  and  from  thence  to  Philadelphia;  and  from  Car- 
penter's point  along  the  Delaware  river  to  Easton.     They  also  report  that 
in  pursuance  of  the  first  section  of  the  act  of  the  9th  of  April  1827,  they 
had  made  full  and  careful  examinations  and  surveys  in  order  to  determine 
the  practicability  of  a  continued  water  communication  between  the  Sus- 
quehanna  and  the  Allegheny  rivers,  and  after  detailing  the  results  of  these 
examinations,  they   remark,  "  The  board  are   compelled  to  say,  in  the 
most  explicit  manner,  that  a  navigable  communication  between  the  eastern 
and  western  waters  of  Pennsylvania,  sufficiently  permanent  to  justily  the 
expense,  is  wholly  impracticable."     That  they  had  not  been  able  to  fix  an 
accurate  location  of  a  portage  line  across  the  Allegheny  mountain  during 
that  season  for  want  of  time,  but  that  it  would  receive  their  early  attention 
in  the  spring.     They  say  they  have   perceived  no  reason  to  change  the 
opinions  heretofore  expressed  by  them,  that  in  the  system  of  internal  im- 
provement "  besides  the  establishment  of  a  great  western  communication 
with  the  Ohio  and  lake  Erie,  it  was  the  interest  of  the  commonwealth,  as 
far  as  possible  to  develope  its  natural  resources  and  give  encouaragement 
to  its  industry  and  enterprise.     That  the  great  avenues  of  trade  should  all 
be  improved,  and  that  each  should   be  placed  in   the  closest  practicable 
connection  with  the  commercial  emporiums."     That  the  results  of  tho 
examinations  made  this  year  are  of  a  nature  so  satisfactory  as  to  confirm 
the  expectations  previously  formed,  and  the  suggestions  heretofore  made, 
"  as  to  the  nature,  objects  and  extent  of  the  Pennsylvania  system  of  inter- 
nal improvement." 

By  the  act  of  the  24th  of  March,  1828,  (pamph.  p.  221,)  the  following 
extensions,  locations  and  surveys  were  authorised  : 

Sect.  1.  The  board  of  canal  commissioners  are  hereby  authorised 
and  required,  in  behalf  of  this  commonwealth,  as  speedily  as  may  be,  to 
locate  and  contract  for  making  canals,  locks  and  other  works  necessary 
thereto,  from  the  commencement  of  the  Pennsylvania  canal  at  or  near  the 
mouth  of  the  river  Swatara,  to  Columbia,  in  Lancaster  count)  ;  from 
Lewistown  to  the  highest  point  expedient  and  practicable  for  a  canal  on 
the  Juniata  ;  from  a  point  at  or  near  Northumberland,  to  the  Bald  Eagle 
on  the  West  Branch  ;  from  Northumberland  to  the  New  York  state  line, 
on  the  North  Branch ;  from  a  point  at  or  near  Taylor's  ferry  to  Easton, 
and  from  Blairsville,  to  the  highest  point  expedient  and  practicable  for  a 
canal  on  the  Conemaugh :  Provided,  That  ten  miles  of  the  canal  from 
Swatara  to  Columbia,  not  more  than  twenty  five,  nor  less  than  twenty 
miles  on  the  West  Branch,  and  not  more  than  forty  five  miles,  nor  less 
than  fifteen  miles  of  each  of  the  other  sections  aforesaid,  shall  be  put  under 
contract  during  the  present  year:  And  provided  further,  That  so  much 
of  the  feeder  from  French  creek  to  the  summit  level  at  Conneaut  lake,  as  is 
necessary  to  the  completion  of  the  same,  shall  be  put  under  contract  with- 
in the  present  year. 

Sect.  2.  The  board  of  canal  commissioners  are  hereby  authorised 
and  required,  previous  to  the  location  of  that  part  of  the  canal,  from  a 
point  at  or  near  Northumberland,  to  the  Bald  Eagle  on  the  West  Branch, 
to  cause  a  survey  and  exploration  by  an  engineer,  on  the  west  side  of  the 
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West  Branch,  from  a  point  at  or  near  Northumberland  to  the  Bald  Eagle ; 
and  the  said  board,  after  taking  into  view  the  relative  advantages,  facility, 
cost  of  construction  and  interests  of  the  commonwealth ;  shall  decide 
whether  the  canal  shall  be  located  on  the  eastern  or  western  side  of  the 
said  West  Branch  of  the  Susquehanna. 

Sect.  3.  The  canal  commissioners  shall  cause  further  examinations 
to  be  made  between  Easton  and  Carpenter's  point,  on  the  Delaware  river, 
with  a  view  of  constructing  a  canal  of  smaller  dimensions,  with  locks  of 
nine  feet  width  ;  and  make  report  to  the  next  session  the  result  of  said 
examinations,  stating  whether  the  canal  is  practicahle  or  not,  and  at  what 
total  expense,  designating  the  estimates  of  the  expense  of  each  mile  separ- 
ately, and  giving  the  items,  and  also  stating  the  dimensions  of  the  canal 
and  works  so  estimated ;  and  the  said  canal  shall  be  located,  but  no  part 
of  it  put  under  contract  during  the  present  year. 

Sect.  4.  The  board  of  canal  commissioners  are  authorized  and  re- 
quired, to  locate  by  the  most  eligible  route,  a  rail  road  across  the  Allegheny 
mountain,  with  a  view  of  connecting  the  Juniata  and  Conemaugh  sections 
of  the  Pennsylvania  canal,  and  they  are  further  authorized,  to  make  such 
contracts  as  will  secure  the  completion  of  said  rail  road,  as  early  as  the 
completion  of  the  said  sections  of  canal. 

Sect.  5.  The  canal  commissioners  are  authorized  and  required,  to 
locate  upon  the  most  eligible  route,  a  rail  road  from  the  city  of  Philadel- 
phia, through  the  city  of  Lancaster  to  Columbia  on  the  Susquehanna,  and 
from  thence  to  the  west  end  of  the  borough  of  York,  in  the  county  of 
York ;  such  part  of  which,  east  of  the  Susquehanna,  shall  be  put  under 
contract  within  the  present  year,  as  the  canal  commissioners  may  deem 
expedient,  with  a  view  to  its  completion  within  two  years,  or  as  soon 
thereafter  as  practicable :  Provided,  That  if  the  canal  commissioners  shall 
deem  it  most  expedient,  to  locate  the  said  rail  road  where  the  same  shall 
pass  through  the  city  of  Lancaster,  north  of  James'  street,  the  privilege 
is  hereby  granted  to  the  corporation  of  the  city  of  Lancaster,  to  intersect  the 
same  by  the  lateral  rail  road  through  the  said  city,  from  the  said  Pennsyl- 
vania rail  road  to  Conestoga  river,  in  such  manner  as  may  be  approved 
by  the  board  of  canal  commissioners,  and  not  otherwise. 

Sect.  6.  The  canal  commissioners  are  authorized  and  required  to 
cause  examinations,  surveys,  levels  and  estimates  to  be  made  along  the 
valley  of  the  Monongahela  from  Pittsburg  to  the  Virginia  stale  line,  and 
from  the  borough  of  Columbia  to  the  mouth  of  the  Conestoga  river,  in  Lan- 
caster county,  with  the  view  of  ascertaining  the  most  eligible  mode  of 
effecting  a  navigable  communication,  either  by  canal  or  slackwater  navi- 
gation, and  also  examinations,  surveys  and  estimates,  from  Huntingdon 
through  Woodcock  valley  and  Bedford  by  the  head  waters  of  the  Allegheny 
to  Johnstown  in  Cambria  county,  with  a  view  of  connecting  those  streams 
either  by  a  canal  or  rail  road,  also  examinations,  surveys  and  estimates 
from  Lewistown  by  the  Kishacoquillas  creek,  and  through  the  valley  of 
that  name,  to  the  town  of  Huntingdon,  with  a  view  to  ascertain  the  best 
ground  on  which  to  locate  the  Pennsylvania  canal,  and  also  surveys, 
examinations  and  estimates,  from  some  point  on  the  Schuylkill  canal  to  a 
point  or  points  on  the  Susquehanna  river,  between  Cattawissa  and  Sun- 
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{jury,  with  a  view  of  connecting  those  points  by  a  rail  road,  and  that  the 
canal  commissioners  are  authorized  and  required  to  cause  examinations, 
surveys  and  estimates  to  be  made  from  ihe  west  end  of  the  borough  of 
York,  through  Gettysburg  to  Chambersburg,  and  also  from  a  point  at  or 
near  the  west  end  of  the  Harrisburg  bridge,  through  or  near  to  Carlisle  to 
Chambersburg,  for  the  purpose  of  constructing  a  rail  road,  and  the  said 
commissioners  shall  also  cause  to  be  made  the  examinations  and  surveys 
between  the  Lehigh  and  the  North  Branch  of  the  Susquehanna,  provided 
for  in  and  by  the  third  section  of  an  act  approved  the  eleventh  day  of 
April,  eighteen  hundred  and  twenty  seven,  entitled  an  act  to  provide  for 
the  further  extension  of  the  Pennsylvania  canal,  and  the  said  commis- 
sioners shall  report  in  like  manner  as  is  directed  by  law,  in  relation  to 
other  routes  :  Provided,  That  in  contemplation  of  a  slackwater  navigation 
on  the  Monongahela,  the  commissioners  report,  shall  contain  in  addition 
to  other  proper  and  necessary  matters,  precise  accounts  of  the  number  of 
dams  and  locks  necessary  to  be  erected,  their  respective  dimensions,  their 
localities,  the  materials  of  which  they  should  be  constructed,  and  the  plan, 
manner  and  estimated  expense  of  the  same  separately,  and  further  the 
plan  shall  be  so  arranged,  if  practicable,  as  to  preserve  from  injury  the 
mill  works,  and  water  power  now  in  use  on  said  river.  The  report  to  be 
made  to  the  next  session  of  the  legislature. 

Sect.  7.  The  canal  Commissioners  shall  cause  further  examinations, 
surveys  and  levels  to  be  made  along  the  vallev  of  the  Allegheny  river, 
from  the  mouth  of  the  Kiskiminetas,  to  the  mouth  of  French  creek,  and 
shall  report  to  the  next  General  Assembly  upon  the  practicability  and  esti- 
mated cost  of  making  a  canal  between  the  said  points ;  also  upon  the 
practicability  and  the  estimated  cost  of  improving  the  navigation  of  said 
river  for  steam  boats,  by  dams  and  locks  between  the  said  points;  also 
upon  the  practicability  and  the  estimated  cost  of  improving  by  dams  and 
locks  the  navigation  of  said  river,  for  common  canal  boats  between  the 
said  points  ;  and  also  upon  the  practicability  and  estimated  cost  of  making 
a  navigable  communication  between  the  said  points,  partly  by  canal  and 
partly  by  dams  and  locks.  And  that  the  canal  commissioners  are  autho- 
rised and  required  to  cause  further  examinations,  surveys  and  estimates 
to  be  made  of  the  Ohio  river,  from  Pittsburg  to  or  near  the  mouth  of  Bea- 
ver creek,  for  the  purpose  of  ascertaining  whether  the  navigation  of  said 
river  can  be  improved  at  a  less  expense  than  by  constructing  a  canal  the 
whole  distance  between  said  points,  and  to  report  to  the  next  legislature 
the  practicability  and  Cost  of  the  same." 

At  the  opening  of  the  next  session  of  the  legislature,  the  Governor  in 
his  annual  message,  after  congratulating  the  legislature  on  the  wisdom  and 
foresight  of  those  who  had  improved  our  highways,  and  made  large  appro- 
priations of  the  public  money  to  ensure  to  Pennsylvania,  by  canals,  the 
cheapest  and  most  rapid  mode  of  transporting  her  produce,  manufactures 
and  minerals,  to  wherever  they  should  be  most  in  demand,  proceeded  briefly 
to  state  the  condition  of  the  public  works  at  that  time,  as  follows:  "  The 
Pennsylvania  line  of  canals  embrace  nine  divisions,  all  of  which  have 
been  extensively  worked  upon.  I.  The  eastern  division,  extending  from 
the  mouth  of  Swatara  to  that  of  the  Juniata,  is  24  miles.     The  whole  of 
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this,  it  is  confidently  expected,  will  be  navigable  next  spring.  The  only 
part  of  it,  not  now  completed,  is  believed  to  be  a  mile  at  the  upper  end, 
which  has  been  added  to  the  line  as  originally  located.  II.  The  western 
division,  extending  from  Pittsburg  to  the  mouth  of  the  Kiskiminetas,  30 
miles,  and  from  the  mouth  of  the  Kiskiminetas,  50  miles,  to  Blairsville,  is 
represented  as  finished,  as  are  also,  the  aqueduct  over  the  Allegheny,  at 
the  mouth  of  the  Kiskiminetas,  and  the  out-let  lock  at  Alleghenytowm- 
III.  The  Susquehanna  division,  from  the  mouth  of  the  Juniata  to  North- 
umberland, is  40  miles.  The  dam  across  the  Susquehanna  at  Shamokin 
is  finished,  and  the  other  work  in  such  a  state  of  forwardness,  that  it  is 
expected  it  will  be  navigable  in  the  latter  end  of  the  next  summer,  or  early 
in  the  fall.  IIII.  The  Juniata  division  extends  45  miles  from  the  moutta 
of  the  Juniata,  to  Levvistown  :  this  extent  will  be  completed  about  the  same 
time  as  the  Susquehanna  division.  A  new  section,  extending  from  Lewis- 
town  to  Huntingdon,  45  miles,  has  been  recently  contracted  for,  and  wilt 
probably  be  completed  in  two  years.  V.  The  Conemaugh  division  of  28 
miles,  from  Blairsvillle  to  the  portage  over  the  Allegheny  mountain,  will 
be  completed  about  the  period  the  Huntingdon  line  will  be  finished.  VI. 
The  French  creek  feeder,  from  Bemis'  mill  to  Conneaut  out-let,  nine  miles, 
is  on  the  eve  of  completion  :  from  Conneaut  out-let  to  Conneaut  summit, 
will  require  another  year.  VII.  The  Delaware  division,  from  Bristol  to 
Easton,  a  distance  of  about  60  miles,  is  not  expected  to  be  navigable  the 
whole  route  before  the  fall  of  1830.  VIII.  The  North  Branch  division  of 
45  miles,  between  Northumberland  and  Nanticoke  falls,  is  progressing 
rapidly,  and  is  calculated  to  be  finished  early  in  1830.  IX.  The  West 
Branch  division  extends  23  miles,  from  Northumberland  to  Muncy  ripples, 
js  advancing  rapidly,  and  is  expected  to  be  finished  in  all  the  next  year. 
The  general  result  appears  to  be,  that  the  state  has  now  under  contract 
4>0@  miles  of  canal;  of  which  113-  miles  may  be  considered  as  finished — 
103  miles  are  more  than  two  thirds  finished,  and  the  remaining  193  miles 
are  under  contract,  and  little  more  than  begun." 

On  the  1 1th  of  December,  1828y  the  report  of  the  canal  commissioners 
was  submitted  in  which  they  state,  in  addition  to  the  c?nals  above  men- 
tioned, that  they  had  confirmed  the  location  of  the  Pennsylvania  rail  road 
from  Columbia  to  Philadelphia,  and  in  compliance  with  law,  had  directed 
the  road  formation  of  forty  miles  to  be  placed  under  contract.  They  also 
report  that  they  had  made  several  surveys  authorised  by  law,  among  the 
rest,  a  "  particular  and  very  extensive  examination  of  the  Allegheny  moun- 
tain with  a  view  to  a  portage  between  the  Juniata  and  Conemaugh  canals." 

By  the  first  section  of  the  act  of  the  16th  of  April,  1829,  (pamph.  p.  200,) 
the  power  of  the  Governor  to  appoint  canal  commissioners  was  revoked, 
and  nine  commissioners  were  appointed  by  the  legislature.  The  second 
section  provides  that  the  board  of  canal  commissioners  shall  not  locate 
any  line  of  canal  or  rail  way,  or  make  contracts  for  any  line  of  canal  or 
rail  way  not  already  located,  and  put  under  contract  before  the  first  Mon- 
day of  June  next,  except  it  be  to  complete  the  location  and  contracts  of  the 
Delaware  division  as  far  as  Eastoa,  which  is  hereby  expressly  excepted 
from  the  operation  of  this  section. 

Section  third  authorised  the  canal  commissioners  to  appoint  one  person 
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to  be  styled  the  Engineer  in  Chief  of  the  commonwealth  and  superintendent 
of  surveys;  an  appointment  that  we  believe  was  never  made. 

The  act  of  the  22d  of  April,  1829,  (pamph.  p.  251,)  provides  as  follows: 

Sect.  1  It  shall  be  the  duty  of  the  canal  commissioners  to  cause  as 
much  of  the  contracts  already  made  upon  the  diilercnt  lines  of  canal  and 
rail  ways  to  be  completed  within  the  present  year  as  shall  be  practicable  ; 
and  that  they  be  authorised  and  required  to  enter  into  contracts  for  the 
execution  of  those  sections  on  the  Delaware  division  of  the  Pennsylvania 
canal,  between  Bristol  and  Easton,  and  those  sections  on  the  North  Branch 
division,  between  Northumberland  and  Nanticoke  falls,  which  have  not 
yet  been  commenced,  and  to  complete  the  same,  if  practicable,  within  the 
present  year.  And  the  said  canal  commissioners  are  hereby  further  au- 
thorised, after  the  fifteenth  day  of  October  next,  to  enter  into  such  other 
contracts  for  the  extension  of  the  lines  of  canal  and  rail  ways  which  have 
been  authorised  by  law,  or  shall  be  authorised  by  this  act,  in  such  manner 
as  they  shall  deem  most  conducive  to  the  interest  of  the  state:  Provided, 
That  the  amount  of  such  contracts  shall  not  exceed  the  amount  of  money 
appropriated  by  this  act  which  shall  not  be  necessary  to  satisfy  the  amount 
of  work  which  shall  be  done  during  the  present  year  on  contracts  already 
made. 

Sect.  2.  It  shall  be  the  duty  of  the  canal  commissioners  to  locate  the 
route  of  a  suitable  navigation,  either  by  canal  or  by  canal  and  slack- water, 
between  the  city  of  Pitttsburg  or  the  mouth  of  the  Kiskiminetas  and  the 
borough  of  Erie,  within  the  present  year  :  Provided,  That  the  said  loca- 
tion shall  not  be  made  before  the  first  Monday  in  June  next. 

The  rest  of  the  act  relates  to  the  borrowing  of  money  and  the  appoint- 
ment of  a  commissioner  of  loans  and  his  duty. 

The  canal  commissioners  in  their  annual  report  submitted  to  the  legisla- 
ture on  the  ISth  of  December,  1829,  say,  "  The  whole  distance  of  the 
Pennsylvania  canal  authorised  to  be  constructed  by  the  several  acts  of 
Assembly,  and  placed  under  contract  prior  to  the  first  of  June,  1829,  is 
4192-  miles.  Nine  miles  have  been  placed  under  contract  since  that  period, 
making  the  whole  distance  now  under  contract  428^  miles.  Of  this, 
195  miles  are  navigable.  A  great  portion  of  the  remaining  233|  miles  is 
nearly  finished,  and  the  whole  is  in  a  state  of  rapid  progress  to  completion." 
They  also  report  that  they  had  caused  other  surveys  to  be  made  of  the  east- 
ern termination  of  the  Pennsylvania  rail  road,  and  of  the  portage  rail  road 
over  the  Allegheny  mountain.  They  accompany  their  report  with  a  sys- 
tem of  rules  and  regulations  for  the  canal,  and  a  table  of  rates  of  toll. 

By  the  first  section  of  the  act  of  the  27th  of  March,  1830,  (pamph.  p. 
129,)  the  canal  commissioners  were  directed  "to  cause  so  much  of  the 
contracts  already  made  upon  the  different  lines  of  canals  and  rail  roads  as 
can  be  done  to  be  completed  within  the  present  year." 

Sect.  2.  Provides  "  that  the  different  routes  for  crossing  the  Allegheny 
mountain  by  a  portage  road,  shall  be  carefully  viewed  and  examined  by 
three  experienced  and  skilfull  engineers,  to  be  selected  by  the  board  of 
canal  commissioners ;  which  said  engineers  or  a  majority  of  them,  after 
having  viewed  and  examined  all  the  different  routes  proposed  for  crossing 
the  said  mountain,  shall  make  report  to  the  board  of  canal  commissioners, 
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stating  the  route  they  prefer,  and  the  kind  and  manner  of  improvement 
which  they  think  best  calculated  to  subserve  the  public  interest,  with  an 
estimate  of  the  cost  thereof. 

Sect.  3.  All  the  sums  hereinbefore  appropriated,  shall  be  paid  out  of 
the  loans  for  the  present  year,  and  it  shall  be  the  duty  of  the  canal  com- 
missioners to  cause  all  existing  contracts  to  be  completed,  if  practicable, 
during  the  present  year,  but  they  shall  in  no  way  enter  into  new  contracts 
for  the  extension  of  any  line  of  canal  or  rail  road,  except  for  the  erection 
of  a  dam  at  or  near  Johnstown,  and  the  construction  of  a  canal  and  neces- 
sary works,  from  thence  to  section  number  fifty  seven,  on  the  Ligonier 
lino,  a  distance  of  about  three  miles,  for  the  purpose  of  introducing  the 
water  into  the  Ligonier  line  of  the  western  division  of  the  canal. 

Sect.  4.  The  canal  commissioners  are  hereby  enjoined  and  directed, 
as  soon  as  conveniently  may  be,  to  cause  a  survey,  plan  and  estimate  to 
be  made  of  a  canal  and  lock  communication  from  the  nearest  and  best  point 
on  the  West  Branch  canal  to  the  Susquehanna  river,  at  or  near  the  town 
of  Lewisburg,  in  Union  county;  and  a  like  survey,  plan  and  estimate  of  a 
canal  and  lo.-k  communication  from  the  nearest  and  best  point  on  the  canal 
at  or  near  Harrisburg,  to  the  Susquehanna  river,  and  report  said  survey 
or  plans  and  estimates  to  the  next  legislature  during  the   present  year. 

By  the  act  of  the  6th  of  April,  1830,  (pamph.  p.  218,)  the  number  of 
the  canal  commissioners  was  reduced  from  nine  to  three,  and  the  Governor 
was  again  authorised  to  appoint  them;  by  the  same  act  three  appraisers  of 
damages  were  provided  for,  who  were  also  to  be  appointed  by  the  Execu- 
tive.    [Fo?'  the  whole  of  this  act  see  Pxirdoii's  Digest,  page  148.] 

The  new  board  of  canal  commissioners  on  the  21st  of  December,  1830, 
presented  their  report,  informing  the  legislature  of  the  condition  of  the 
canals  and  rail  ways  at  that  time,  and  recommending  further  extensions 
and  improvements.  They  state  the  length  of  the  line  of  rail  way  and 
canal  from  Philadelphia,  to  Pittsburg,  to  be  397  miles.  The  water  has 
been  introduced  into  210  miles  of  this  line,  and  that  20  miles  more  are 
nearly  ready  for  its  reception.  That  30  miles  of  the  Susquehanna  divi- 
sion, extending  from  the  mouth  of  the  Juniata,  to  Northumberland,  was 
in  navigable  order.  That  24  and  a  half  miles  of  the  West  Branch  divi- 
sion was  in  navigable  order.  That  the  water  had  been  let  into  55  and  a 
half  miles  of  the  North  Branch  division,  extending  from  Northumberland, 
to  the  Nantjcoke  Falls.  That  the  water  had  been  let  into  upwards  of  59 
miles  of  the  Delaware  division,  from  the  tide  basin,  at  Bristol,  to  Easton ; 
and  also,  19g  miles  of  the  French  creek  feeder,  making  in  all  upwards  of 
406  miles ;  and  that  20  miles  more  being  the  whole  extent  authorised, 
was  nearly  completed.  That  tiie  40  miles  of  rail  way  bed  directed  to  be 
placed  under  contract,  had  been  graded,  bridged  and  completed,  ready  for 
the  reception  of  the  rails  ;  excepting  a  small  amount  of  work  on  two  sec- 
tions and  two  bridges.     The  tolls  received  this  year  was  $27,012  96. 

By  the  act  of  the  21st  of  March,  1831,  (pamph.  p.  194,)  it  is  pro- 
vided : 

Sect.  1.  It  shall  be  and  hereby  is  made  the  duty  of  the  canal  com- 
missioners, to  complete  as  soon  as  practicable,  the  whole  of  the  rail  road 
between  the  rivers  Schuylkill  and  Susquehanna,  as  the  extent  and  route 
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thereof  are  stated  in  their  report  of  the  twenty-first  day  of  December,  one 
thousand  eight  hundred  and  thirty,  beginning  at  the  intersection  of  Vine 
and  Broad  streets,  in  the  city  of  Philadelphia,  and  thence  extending  to  the 
end  of  the  canal  basin  at  Columbia,  in  the  county  of  Lancaster,  a  dis- 
tance of  eighty-one  miles  and  three  fourths  of  a  mile,  through  the  coun- 
ties of  Philadelphia,  Montgomery,  Delaware,  Chester  and  Lancaster; 
towards  the  expenditures  whereof,  during  the  present  year,  the  sum  of 
six  hundred  thousand  dollars  are  hereby  specifically  appropriated,  to  be 
paid  out  of  the  loan  hereinafter  mentioned  :  Provided  however,  Tbat  the 
said  commissioners  shall  complete  the  first  twenty  miles  of  the  said  rail 
road,  proceeding  from  Philadelphia  westwardly,  and  cause  the  said  part 
of  the  said  rail  road  to  be  finished  with  double  tracks,  engines  and  all 
other  means  to  make  it  useful  for  transporlatif  n,  with  the  least  possible 
delay  :  And  provided  also.  That  before  the  canal  commissioners  shall 
contract  for  any  part  of  the  rail  road  between  the  western  shore  of  tho 
river  Schuylkill  and  the  intersection  of  Vine  and  Broad  streets,  the  mayor, 
aldermen  and  citizens  of  Philadelphia,  by  their  proper  authorities,  shall 
engage  to  construct  and  continue  a  rail  road  from  the  intersection  of  Vino 
and  Broad  streets,  down  Broad  street  to  Cedar  street ;  and  also,  that  they 
be  and  are  hereby  authorised  to  intersect  and  construct  a  branch  or 
branches  of  rail  road  from  any  point  or  points  of  the  Pennsylvania  rail 
road,  east  of  the  river  Schuylkill,  not  farther  north  than  P'rancis  street, 
and  carry  the  same  to  any  point  or  points  on  the  l'ivers  Schuylkill  or  Dela- 
ware, within  the  limits  of  the  said  city;  and  to  charge  and  receive  the 
same  tolls  as  may  be  charged  on  the  Pennsylvania  rail  road,  according 
to  distance:  And  provided  also,  The  said  commissioners  may  cause  the 
bridge  across  the  Schuylkill  to  be  constructed  in  such  a  manner  that  tho 
same  shall  be  suitable  for  the  accommodation  of  carriages  and  passengers, 
other  than  those  passing  upon  the  rail  road  ;  the  tolls  to  be  charged  for 
passing  upon  which  shall  be  fixed  by  the  canal  commissioners. 

Sect.  2.  The  said  canal  commissioners  shall  proceed  forthwith  to  com- 
plete the  projected  canal,  between  the  western  termination  of  the  rail  road 
at  Columbia,  and  the  best  point  of  junction  with  the  Pennsylvania  canal 
at  Middletown,  in  the  county  ol  Dauphin,  including  an  acqueduct  in  the 
line  of  the  said  canal,  over  the  river  Swatara,  and  out-let  locks  to  the  river 
at  Columbia. 

Sect.  3.  The  said  canal  commissioners  shall  commence  forthwith  and 
prosecute,  without  delay,  a  rail  road  over  and  across  the  Allegheny  moun- 
tains, from  the  basin  at  Hollidaysburg,  in  the  county  of  Huntingdon,  to 
Johnstown,  in  the  county  of  Cambria,  a  distance  of  about  thirty-eight 
miles,  according  to  the  extent,  route  and  plan  thereof,  stated  in  their  re- 
port of  the  twenty-first  day  of  December,  one  thousand  eight  hundred  and 
thirty,  excluding  the  plan  of  a  tunnel  as  recommended  by  Moncure  Rob- 
inson, in  his  report  of  the  the  twenty-first  November,  one  thousand  eight 
hundred  and  twenty-nine  ;  and  also,  that  they  shall  commence  and  prose- 
cute, without  delay,  the  extension  of  the  Juniata  division  of  the  Pennsyl- 
vania canal,  from  the  town  of  Huntingdon,  to  the  basin  at  Plollidaysburg, 
in  the  same  county,  either  by  canal  or  slack  water  navigation. 

Sect.  5.  The  said  canal  commissioners  shall  extend  without  delay,  by 
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canal  or  slack  water  navigation,  the  West  Branch  division  of  the  Penn- 
sylvania canal,  from  the  Muncy  dam,  in  the  county  of  Lycoming,  to  the 
mouth  of  the  Bald  Eagle  creek,  in  the  same  county.  Also  a  water  commu- 
nication between  the  town  of  Lewisburg,  in  Union  county,  and  the  near- 
est and  best  point  on  the  said  West  Branch  division  of  the  Pennsylvania 
canal  :  Provided,  That  in  constructing  a  dam  across  the  Susquehanna, 
at  that  point,  the  said  dam  shall  not  exceed  two  feet  and  a  half  in  height, 
and  shall  be  so  constructed  as  not  to  injure  or  impede  the  navigation  of 
said  river.  Also,  the  North  Branch  division  of  the  Pennsylvania  canal, 
from  the  pool  of  the  Nanticoke  dam,  in  the  county  of  Luzerne,  by  canal 
or  slack  water  navigation,  not  to  exceed  fifteen  miles,  in  the  same  county. 
Also,  make  a  canal  or  slack  water  navigation  from  the  Allegheny  river, 
at  the  mouth  of  French  creek,  and  up  that  creek  to  the  French  creek 
feeder.  Also,  make  a  canal  or  slack  water  navigation  from  the  Ohio 
river,  at  the  mouth  of  Big  Beaver  creek,  up  that  creek  to  the  town  of 
Newcastle. 

The  next  annual  report  of  the  canal  commissioners  was  made  on  the 
15th  of  December,  1831,  in  which  they  say  : 

In  obedience  to  the  injunctions  of  the  law,  passed  on  the  21st  of  March, 
1831,  entitled  "  An  Act  to  continue  the  improvement  of  the  state  by  canals 
and  rail  roads,"  the  canal  commissioners  have  put  under  contract,  266 
miles  and  311 5  perches  of  rail  road,  canal,  slack-water  and  towing  path, 
of  which  3  miles  and  25 1£  perches  are  feeders  that  were  found  to  be 
necessary. 

In  the  foregoing,  is  included  the  Allegheny  portage  rail  road  of  36 
miles  and  221  perches,  which  was  put  under  contract  during  this  year. 

That  they  have  revised  the  rates  of  toll  charged,  and  place  them  "  as 
low  as  justice  can  require  or  prudence  warrant."  That  the  tolls  received 
up  to  the  1st  of  November,  in  this  year,  were  $38,241  20. 

By  the  act  of  30th  January,  1832,  (pamph.  p.  36,)  the  canal  commis- 
sioners are  directed  to  close  their  annual  reports  on  the  first  day  of  October, 
in  each  and  every  year. 

The  act  of  the  30th  of  March,  1832,  (pamph.  p.  222,)  provides  as 
follows : 

Sect.  1.  It  shall  be,  and  hereby  is  made  the  duty  of  the  canal  com- 
missioners, to  complete  as  soon  as  practicable,  the  whole  of  the  rail  road 
between  the  city  of  Philadelphia  and  the  Susquehanna,  agreeably  to  the 
provisions  of  the  act  of  the  21st  day  of  March,  one  thousand  eight  hundred 
and  thirty-one,  providing  for  the  improvement  of  the  state  by  canals  and 
rail-roads,  for  which  the  sum  of  eight  hundred  and  ten  thousand  dollars 
is  hereby  specifically  appropriated  :  Provided,  That  the  canal  commis- 
sioners, shall,  as  soon  as  practicable,  complete  twenty-two  miles  of  the 
said  rail  i'oad,  proceeding  from  Philadelphia  westward ly,  and  cause  the 
said  part  of  the  said  rail  road  to  be  finished  with  double  tracks,  engines, 
and  all  other  means  to  make  it  useful  for  transportation,  and  after  setting 
apart  a  sum  amply  sufficient  for  that  purpose,  shall  appropriate  the  balance 
of  the  said  eight  hundred  and  ten  thousand  dollars,  to  the  making  of  the 
other  part  of  the  said  road,  first  grading  the  ungraded  part,  then  continuing 
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to  complete  the  same  by  progressing  westwardly  from  tlie  western  end  of 
said  twenty-two  miles. 

Also,  The  said  canal  commissioners  shall  proceed  forthwith  to  complete 
the  canal  between  the  western  termination  of  the  rail  road  at  Columbia, 
and  the  point  of  junction  with  the  Pennsylvania  canal  at  Middletown,  in 
the  county  of  Dauphin,  agreeably  to  the  provisions  of  the  above  named  act. 

Also,  The  said  canal  commissioners  shall  proc3ed  forthwith  to  complete 
as  soon  as  practicable,  the  whole  of  the  Allegheny  portage  rail  road,  be- 
ginning at  the  basin  of  Hollidaysburg,  in  the  county  of  Huntingdon,  thence 
to  the  borough  of  Conemaugh,  in  the  County  of  Cambria,  agreeably  to  the 
provisions  of  the  aforesaid  act. 

Also,  The  said  canal  commissioners  shall  proceed  forthwith  to  complete 
as  soon  as  practicable,  the  whole  of  the  Frankstown  line  of  the  Juniata 
division  of  the  Pennsylvania  canal  agreeably  to  the  provisions  of  the 
aforesaid  act. 

The  act  of  the  5th  of  April,  1832,  (pamph.  p.  291,)  provides  that  the 
canal  commissioners  shall  prosecute  the  works  of  public  improvement 
heretofore  authorized  to  be  put  under  contract,  and  in  part  executed,  and 
not  comprehended  in  the  act  alone  in  such  manner  as  to  indemnify  con- 
tractors, and  prevent  injury  to  individuals. 

By  the  act  of  the  4th  of  May,  1832,  (pamph.  p»  480,)  the  canal  com- 
missioners are  required  to  give  a  statement,  with  their  report,  of  the  amount 
ot  property  in  tons  or  otherwise,  and  the  kinds  thereof,  conveyed  on  the 
canal  or  rail  road  the  preceding  year  or  season,  designating  how  much, 
and  of  what  kind  was  conveyed  west  from  Philadelphia  and  east  from 
Pittsburg,  &c. 

On  the  29th  of  November,  1832,  the  report  of  the  canal  commissioners 
was  submitted,  in  which  after  giving  a  detail  of  the  progress  made  on  each 
of  the  divisions  under  their  respective  heads,  they  say,  "  The  whole  extent 
of  the  public  works  now  ready  for  use,  is  five  hundred  and  one  miles,  one 
hundred  and  forty  one  perches  of  canal  and  rail  road,  and  one  mile  of  navi- 
gable feeder."  That  in  addition  to  this,  there  had  been  "  authorised  and 
was  then  in  progress  two  hundred  miles  and  one  hundred  and  ten  perches 
of  canal  and  rail  load,  and  eight  miles  and  two  hundred  and  fifty  six 
perches  of  feeder ;"  making  the  "  grand  total  of  works  finished  and  in 
progress,  seven  hundred  and  one  miles  and  two  hundred  and  fifty  one 
perches  of  canal  and  rail  way,  and  nine  miles  and  two  hundred  and  fiity 
six  perches  of  navigable  feeder."  That  when  these  are  finished,  there 
"  will  be  a  communication  by  canal  from  the  termination  of  the  Lehigh 
canal  and  of  the  Morris  canal  at  Easton,  to  Bristol,  a  port  of  entry  upon 
the  Delaware,  eighteen  miles  above  Philadelphia.  A  communication  by 
rail  road,  canal  and  slack  water  from  Philadelphia  to  Pittsburg.  From 
Philadelphia  to  the  head  of  the  Wyoming  Valley,  in  Luzerne  county,  ex- 
tending through  the  great  body  of  the  anthracite  coal  upon  the  North 
Branch  of  the  Susquehanna  river,  and  to  the  vicinity  of  the  bituminous 
coal  beds  in  the  Allegheny  mountain,  in  Lycoming  county,  upon  the  West 
Branch  of  the  Susquehanna  river.  There  will  also  be  a  canal  and  slack 
water  from  New  Castle,  in  Mercer  county,  to  steam  boat  navigation  on 
the  Ohio,  at  Beaver ;  and  from  a  point  on  French  creek,  three  and  one  half 
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miles  above  Meadville;  and  also,  from  Conneaut  lake,  in  Crawford  coun- 
ty, to  the  mouth  of  French  creek,  at  Franklin,  to  which  point  steam  boats 
ascend  the  Allegheny."  That  the  tolls  received  up  to  the  first  of  Novem- 
ber, during  the  past  year,  amounted  to  .$55,250,22. 

The  act  of  the  16th  of  February,  1833,  (pamph.  p.  44,)  provides  as 
follows  : 

Sect.  1.  It  shall  be,  and  hereby  is  made  the  duty  of  the  canal  com- 
missioners to  complete,  as  soon  as  practicable,  the  hereinafter  enumerated 
public  works,  according  to  the  routes  heretofore  determined  upon  and 
approved,  to  wit :  The  Philadelphia  and  Columbia  rail  road,  with  a  double 
track,  stationary  engines,  and  all  other  things  and  means  to  make  it  useful 
for  transportation,  with  the  least  possible  delay  ;  the  Allegheny  portage 
rail  road,  with  a  single  track  of  iron  rails,  and  all  the  means  to  make  it 
useful  lor  transportation  ;  the  Columbia  line  of  the  eastern  division  of  the 
Pennsylvania  canal;  the  Frankstovvn  line  of  the  Juniata  division  of  the 
Pennsylvania  canal ;  the  Wyoming  line  of  the  North  Branch  division  of 
the  Pennsylvania  canal ;  the  Lycoming  line  of  the  West  Branch  division 
of  the  Pennsylvania  canal,  including  the  Lewisburg  cross  cut;  the  French 
creek  division  of  the  Pennsylvania  canal ;  and  the  Beaver  division  of  the 
Pennsylvania  canal. 

The  next  annual  report  of  the  canal  commissioners  was  presented  on 
the  2d  of  December  1833,  in  which  the  commissioners  say: 

"  In  addition  to  the  number  of  miles  of  canal  and  rail  way  which  was 
reported  last  year  as  finished,  there  has  been  added  within  the  present 
year  a  second  track  on  the  22  miles  at  the  eastern  end  of  the  Columbia 
rail  way,  and  a  single  track  on  the  remaining  sixty  miles  of  that  road  will 
be  ready  for  use  by  the  first  day  of  January,  1834. 

On  the  portage  rail  way  a  single  track  along  the  whole  road  thirty-six 
and  three-fourth  miles,  and  a  double  track  on  the  inclined  planes  will  be 
ready  for  use  in  this  month. 

Before  the  setting  in  of  winter,  water  will  be  introduced  in  24f  miles 
of  the  Beaver  division,  2t\  miles  of  the  French  creek  division,  and  one 
arid  a  half  miles  of  the  feeder  at  the  town  of  Conemaugh  on  the  western 
division.  That  632  miles  of  canal  and  rail  way  would  be  ready  for  use 
at  the  opening  of  the  navigation  next  spring.  That  the  tolls  received  up 
to  the  31st  of  October,  during  the  past  year  were  $151,419  69. 

The  act  of  the  5th  of  April,  1834,  (pamph.  p.  193,)  makes  it  "the  duty 
of  the  canal  commissioners  to  complete  as  soon  as  practicable,  according 
to  the  routes  heretofore  determined  and  approved,  the  Philadelphia  and 
Columbia  rail  road  with  a  double  track  of  rails,  stationary  engines,  and 
alt  other  things  and  means  to  finish  said  road  for  transportation  with  the 
least  possible  delay;  the  Allegheny  portage  rail  road  with  a  double  track 
of  rails,  and  all  the  means  to  finish  said  road  for  transportation ;  the  Beaver 
division  of  the  Pennsylvania  canal,  and  the  Shenango  towing  path  ;  the 
Franklin  line  of  the  Pennsylvania  canal,  and  the  North  and  West  ends 
of  the  feeder;  the  Wyoming  line  of  the  North  Branch  division  of  the 
Pennsylvania  canal,  and  the  Lackawanna  feeder;  the  Lycoming  line  of 
the  West  Branch  division  of  the  Pennsylvania  canal,  and  the  Lewisburg 
and  Bald  Eagle  side  cuts." 
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On  the  2d  of  December,  1834,  the  report  of  the  canal  commissioners 
was  presented  to  the  legislature,  stating  among  other  things,  "  that  all 
the  lines  of  canal  and  rail  way,  authorised  by  law  are  so  far  completed  as 
to  admit  of  transportation  throughout  their  whole  extent — that  the  canal 
commissioners  can  now  say  to  their  fellow  citizens  of  the  commonwealth, 
"  The  six  hundred  miles  of  canal  and  one  hundred  and  twenty  miles 
of  rail  road,  which  you  hate  directed  us  to  have  constructed*,  are  now 
ready  for  use."  And  that  the  tolls  this  year  were  three  hundred  and 
twenty  three  thousand  five  hundred  and  thirty  five  dollars  and  eight  cents. 
By  the  act  of  the  27th  of  February,  1835,  (pamph.  p.  43,)  the  canal 
commissioners  are  required  to  cause  a  double  track  of  rails  to  be  laid  on 
the  Columbia  Bridge,  adapted  to  the  passage  of  such  cars  as  are  used  on 
the  Philadelphia  and  Columbia  rail  road,  and  to  extend  the  same  a  dis- 
tance not  exceeding  two  hundred  yards  to  the  borough  of  VVrightsville. 

By  the  act  of  the  13th  of  April,  1835,  (pamph.  p.  200,)  appropriations 
are  made  for  the  completion  of  all  the  public  works  authorised  to  be  com- 
pleted by  the  act  of  the  5th  of  April,  1834,  and  the  canal  commissioners, 
are  "  required  to  construct  a  towing  path  along  the  pool  of  the  feeder 
dam  at  Dunnstown,  and  to  continue  the  slack  water  navigation  up  the 
West  Branch  of  the  Susquehanna  river,  to  a  point  opposite  the  mouth  of 
the  Tangascootac  creek. " 

Oa  the  3d  of  December,  1835,  the  next  and  last  annual  report  of  the 
canal  commissioners  was  read  in  the  House  of  Representatives.  The 
commissioners  say : 

"  After  nine  years  of  unremitted  toil  and  untiring  perseverance  in  the 
construction  and  completion  of  upwards  of  six  hundred  miles  of  canal  and 
slack  water  navigation,  and  nearly  one  hundred  and  twenty  miles  of  rail 
road,  Pennsylvania  has  placed  herself  on  an  eminence  from  whence  she 
may  view*  without  any  apprehension  of  successful  rivalry*  the  emulous 
exertions  of  her  sister  states  in  similar  enterprises. " 

"  The  success  which  has  attended  the  state  improvements,  yet  but  in 
their  infancy,  has  stimulated  incorporated  companies,  to  embark  in  similar 
works;  there  being  at  this  time  completed,  or  in  a  course  of  construction, 
about  four  hundred  miles  of  canal  and  five  hundred  and  twenty  miles  of 
rail  road,  belonging  to  companies;  this  swelling  the  aggregate  to  one 
thousand  miles  of  canal,  and  six  hundred  and  forty  miles  of  rail  roads 
within  the  commonwealth. " 

"  No  serious  accident  or  casualty  has  occurred  on  the  public  improve- 
ments to  interrupt  the  trade  or  travel,  since  the  last  annual  report.  The 
tolls  collected  and  paid  into  the  Treasury  wirhin  the  fiscal  year,  ending 
on  the  31st  of  October,  1835,  "  are$684,357  77.  They  say  "  the  friends 
of  the  system  have  every  reason  to  be  satisfied  with  the  proceeds  of  our 
infant  improvements  for  the  past  year,"  that  "  the  revenue  derivable  from 
the  canals  and  the  rail  roads  of  the  commonwealth,  will  within  a  few 
years,  pay  the  interest  and  ultimately  discharge  the  principle  borrowed  for 
their  construction  ;"  that  the  tolls  for  the  last  year  would  have  been  great- 
ly increased,  but  for  the  unusual  severity  of  the  weather  during  the  last 
winter  and  spring,  which  postponed  the  opening  of  the  canal  from  fifteen 
to  twenty  days  ;  the  transporters  not  being  sufficiently  prepared  to  carry 

13 


122  CANALS  AND  RAIL  ROADS. 

(NOTES  AND  REFERENCES.) 

all  the  goods  offered,  and  the  want  of  a  sufficient  number  of 'locomotive 
engines  on  the  rail  way. 

They  report  that  the.  second  track  on  the  Portage  rail  way  was  com- 
pleted last  spring;  that  "  in  conformity  with  the  act  of  the  27th  of  Feb- 
ruary, last,  a  double  track  of  rails  had  been  laid  on  the  Columbia  bridge, 
whereby,  the  connection  between  the  Columbia  rail  way  and  Wrightsville, 
in  York  county,  was  completed  ;  and  that  in  pursuance  of  the  act  of  the 
13th  of  April,  last,  they  had  put  under  contract  a  portion  of  the  extension 
of  the  improvements  on  the  West  Branch,  a  part  of  which  was  finished, 
and  that  the  whole  can  be  completed  next  summer.  That  "  there  are 
nine  hundred  and  eleven  bridges  over  the  canal  and  rail  ways  of  the 
state.  Of  these  three  hundred  and  eighteen  are  road  or  public  bridges, 
five  hundred  and  thirty-seven  farm  or  private  bridges,  and  fifty  six  horse 
or  foot  bridges." 

They  conclude  their  report,  by  calling  the  attention  of  the  legislature 
to  the  policy  of  further  extensions  of  the  public  improvements  with  a 
view  to  accommodate  the  growing  interests  of  the  commonwealth,  and  re- 
commend the  construction  of  several  lines  by  the  state,  among  which  are  the 
extension  of  the  North  Branch  canal  to  the  north  line  of  the  state,  and 
the  connection  of  the  West  Branch  division  with  the  Allegheny  river. 

As  regards  the  expense  of  our  public  improvements,  we  take  the  follow- 
ing extract  from  the  last  annual  message  of  the  governor,  presented 
to  the  legislature  on  the  2d  of  December,  1835  : 

"  Since  the  commencement  of  the  internal  improvement  policy,  adopted 
by  the  state  in  1826,  to  the  present  period,  we  have  expended  in  the  con- 
struction of  canals  and  rail-roads,  twenty  two  millions  four  hundred  and 
twenty  thousand  and  three  dollars  and  thirty-two  cents.  The  whole  of 
this  sum  has  been  borrowed  at  an  interest  of  five  per  cent  per  annum,  and 
has  yielded  to  the  Treasury  in  premiums  upon  the  respective  loans,  an  ag- 
gregate of  one  million  three  hundred  and  fifty-six  thousand,  six  hundred 
and  fifty-three  dollars  and   thirty-six  cents. " 

The  six  hundred  miles  of  canal  with  their  feeders,  dams,  locks,  toll 
houses,  and  bridges,  cost  seventeen  millions  three  hundred  and  ninety-two 
thousand,  one  hundred  and  nine  dollars  and  ninety  cents,  or  nearly  twenty- 
nine  thousand  dollars  per  mile.  The  one  hundred  and  twenty  miles  of 
rail-road  with  their  inclined  planes,  stationary  engines,  water  and  toll 
houses,  bridges,  &c,  cost  five  millions,  twenty-seven  thousand  eight  hun- 
dred, and  ninety-three  dollars,  and  forty-two  cents,  or  nearly  forty-two 
thousand  dollars  per  mile. 

We  have  thus,  in  a  very  imperfect  manner,  as  we  are  well  aware,  en- 
deavored to  trace  the  history  of  our  public  improvements  by  canals  and 
rail  ways,  from  the  preliminary  surveys  and  examinations  in  1824,  to  the 
first  breaking  of  ground  on  the  4th  of  July,  1826,  and  from  thence  down 
to  the  present  time;  when  there  is  owned  by  our  commonwealth,  seven 
hundred  and  twenty  miles  of  canals  and  rail  roads,  all  of  which  has  been 
in  use  during  the  past  season,  and  "  which  in  point  of  extent,  execution  and 
prospective  usefulness,  may  challenge  a  comparison  with  any  other  struc- 
ture" in  the  world. 

These  public  improvements  have  been  extended  into  the  most  fertile 
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vallics  of  our  rich  commonwealth;  they  have  unlocked  her  inexhaustible 
stores  of  mineral  wealth,  which  would  otherwise  have  lain  buried  in  the 
bosom  of  her  mountains;  they  have  opened  the  channels  of  communica- 
tion through  which  must  llow  the  rich,  the  varied,  and  endless  commerce 
of  the  Great  West  ;  and  bound  together,  by  a  common  tie  of  interest, 
the  Eastern  and  Western  Emporiums  of  our  State.  In  the  progress  of 
this  work,  Pennsylvania  has  toiled  through  innumerable  and  almost  dis- 
heartening difficulties,  which  it  did  not  fall  within  our  limits,  to  notice, 
with  unwavering  firmness,  steady  perseverance,  and  untiring  zeal.  She 
has  triumphed,  and  in  the  arch  of  Public  Improvements,  as  in  the  arch  of 
our  federal  union,  she  maintains  her  position  as  .the  key  and  topmos* 
stone,  above  the  reach  of  successful  rivalry  from  any  of  the  states  around 
her. 
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Act  of  15th  April,  1834,  pamph.  p.  537. 

An  act  relating  to   counties  and  townships  and  county  and   township  Officers. — (See 
Comities  and  Townships  and  County  and  Toivnship  Officers. J 

1.  LXXXI.  It  shall  be  lawful  for  the  electors  of  every  township,  an- 
nually to  elect  the  following  township  officers,  to  wit: — {See  Township 
Officers.) 

Two  persons  whose  names  shall  be  returned  to  the  court  of  Quarter 
Sessions  of  the  proper  county,  for  the  office  of  constable  as  is  hereinafter 
provided. 

Sect.  LXXXII.  The  election  of  assessors  and  assistant  assessors  shall  be 
held  on  the  day  and  at  the  place  appointed  by  law,  for  the  choice  of  inspec- 
tors of  the  general  election.  The  election  for  all  the  other  township  officers 
shall  be  held  at  such  place  on  the  "  third"  Friday  of  the  month  of  March,, 
in  each  year :  Provided,  That  the  elections  for  township  officers  in  the 
county  of  Tioga,  and  in  the  townships  of  Harmony  and  Great  Bend,  in 
Susquehanna  county,  and  in  the  township  of  Asylum,  in  the  county  of 
Bradford,  and  in  the  township  of  Preston,  in  Wayne,  shall  be  holden  en 
the  third  Friday  of  February  annually. 

2.  Sect.  LXXXI V.  No  person  shall  be  eligible  to  any  township  office, 
unless  he  be  an  elector  of  the  township  for  which  he  shall  be  chosen. 

3.  Sect.  LXXXVI.  Every  person  elected  or  appointed  to  any  township 
office  shall,  before  entering  upon  the  duties  of  his  office,  take  and  sub- 
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scribe  an  oath  or  affirmation,  before  some  person  having  authority  to  ad- 
minister oaths,  to  support  the  constitution  of  the  United  States  and  that  of 
this  commonwealth,  and  perform  the  duties  of  his  office  with  fidelity,  a 
copy  of  which  oath  or  affirmation,  certified  by  the  person  by  whom  the 
same  shall  be  administered,  shall,  within  ten  days  thereafter,  be  filed  with 
the  town  clerk  if  there  be  one  in  such  township. 

4.  Sect.  CVII.  It  shall  be  the  duty  of  every  person  elected  to  the 
office  of  constable  in  any  township,  to  appear  on  the  first  day  of  the  next 
court  of  Quarter  sessions  of  the  same  county,  to  accept  or  decline  such 
office  ;  and  if  any  person  so  elected  and  duly  notified  thereof,  shall  neglect 
or  refuse  so  to  appear,  he  shall  forfeit  to  the  township  the  sum  of  forty 
dollars,  to  be  levied  by  order  of  the  court. 

5.  Sect.  CVI1I.  The  court  to  which  a  return  as  aforesaid  shall  be 
made,  shall  appoint  one  of  the  persons  returned  to  be  constable  of  the 
township  for  the  term  of  one  year  from  the  date  of  his  appointment,  and 
until  a  successor  shall  be  duly  appointed;  if  it  shall  appear  to  the  satisfac- 
tion of  the  court  that  he  possesses  a  freehold  estate  in  his  own  right,  clear 
of  all  incumbrances,  of  the  value  of  at  least  one  thousand  dollars,  or  if  he 
does  not  possess  such  freehold  estate,  he  shall  give  bond  with  at  least  one 
sufficient  surety,  to  be  approved  of  by  the  court,  in  the  sum  and  manner 
hereinafter  directed  :  Provided,  That  the  court  shall  in  all  cases  give  a 
preference  in  such  appointment  to  the  person  highest  on  the  return,  if  he  be 
a  freeholder  as  aforesaid  or  offers  to  give  security  as  hereinbefore  provided. 

6.  Sect.  C1X.  If  the  electors  of  any  township  shall  fail  to  elect  two 
persons  for  the  said  office,  or  if  both  of  the  persons  returned  should  be 
incompetent  with  respect  to  estate  or  unable  to  give  the  requisite  security, 
or  should  refuse  to  take  upon  themselves  the  said  office,  or  in  the  event  of 
a  vacancy  in  the  office,  by  death  or  otherwise,  it  shall  be  the  duty  of  the 
said  court  to  appoint  some  other  respectable  person  possessing  a  freehold 
estate  of  the  value  aforesaid,  or  who  shall  give  the  security  required,  to 
serve  as  constable  until  the  next  annual  election  and  until  a  successor  be 
duly  appointed. 

7.  Sect.  CX.  If  any  person  who  shall  be  duly  elected  and  appointed 
a  constable,  or  who  shall  be  appointed  as  such  by  the  court  in  the  cases 
hereinbefore  mentioned,  and  who  shall  possess  a  freehold  estate  of  the 
value  aforesaid,  shall  refuse  or  neglect  to  take  upon  himself  the  said  office, 
or  shall  not  procure  a  deputy  to  undertake  the  duties  thereof,  he  shall  be 
fined  by  the  Gourt  in  the  sum  of  forty  dollars,  for  the  use  of  the  proper 
township. 

Sect.  CXI.  Provided,  That  no  person  shall  be  liable  to  the  penalty 
aforesaid,  who  shall  have  served  personally  or  by  deputy  in  the  office  of 
constable  of  the  same  township  within  fifteen  years  of  his  said  election  or 
appointment,  or  having  been  elected  or  appointed  within  that  period,  shall 
have  paid  the  penalty  aforesaid. 

8.  CXII.  The  bond  to  be  given  by  a  constable  shall  be  in  such  sum  not 
less  than  five  hundred  dollars  nor  more  than  three  thousand  dollars,  as 
the  court  shall  direct,  and  shall  be  taken  by  the  clerk  of  the  court  in  the 
name  of  the  Commonwealth,  with  conditions  for  the  just  and  faithful  dis- 
charge by  the  said  constable  of  the  duties  of  his  office;  and  such  bond 
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shall  be  held  in  trust  for  the  use  and  benefit  of  all  persons  who  may  sus- 
tain injury  from  him  in  his  official  capacity  by  reason  of  neglect  of  duty, 
and  for  the  like  purposes  and  uses  as  sheriff's  bonds  are  given  and  held. 

9.  Sect.  CXI1I.  No  deputy  shall  be  appointed  by  any  constable,  either 
by  general  or  partial  deputation,  without  the  approbation  of  the  court  of 
Quarter  Sessions  of  the  proper  county  first  had  and  obtained,  except  the 
same  be  made  specially,  in  some  civil  suit  or  proceeding,  at  the  request 
and  risk  of  the  plaintiff  or  his  agent. 

Sect.  CXIV.  In  the  event  of  the  death,  inability  or  refusal  to  act  of 
his  deputy,  the  constable  of  any  township  may,  with  the  approbation  of 
any  one  of  the  judges  of  the  court  of  Quarter  Sessions  of  the  same  county, 
appoint  another  deputy,  with  full  authority  to  act  as  such  until  the  next 
regular  session  of  such  court,  and,  for  the  acts  of  such  deputy,  the  con- 
stable and  his  sureties  shall  be  liable  as  in  oiher  cases,  and  in  every  such 
case  the  constable  shall  file  a  writen  copy  of  such  deputation  in  the  office 
of  the  clerk  of  the  court  of  Quarter  Sessions  of  such  county. 

10.  Sect.  CXV.  In  every  case  in  which  any  pecuniary  penalty  or  forfei- 
ture is  imposed  by  this  act,  the  proceeding  for  the  recovery  of  the  same 
shall  be  by  indictment  in  the  court  of  Quarter  Sessions  of  the  proper  coun- 
ty, or  to  be  recovered  as  debts  of  equivalent  amount  are  by  law  recover- 
able, unless  herein  otherwise  specially  provided  :  Provided  always,  That 
aldermen  or  justices  of  the  peace  shall  not  have  jurisdiction  of  any  suit 
or  action,  for  the  recovery  of  any  penalty  imposed  by  this  act  for  official 
misconduct,  and  that  such  suit  or  action,  when  brought  in  the  court  of 
Common  Pleas  of  the  proper  county,  shall  have  a  preference  for  trial  over 
all  other  actions. 

11.  Sect.  CXVI.  Nothing  in  this  act  contained,  shall  be  so  construed 
as  to  repeal  any  special  provision  heretofore  made  by  law,  for  any  city, 
borough,  district  or  township  in  this  commonwealth. 

Sect.  CXVII.  This  act  shall  take  effect  from  and  after  the  first  day  of 
September  next,  and  all  such  acts  or  parts  of  acts  of  Assembly,  as  are 
hereby  altered  or  supplied,  are  from  and  after  said  day  repealed,  except 
as  provided  for  in  the  preceding  section,  and  except  so  far  as  to  complete 
any  proceedings  which  may  have  been  commenced  before  that  time. 

[By  an  act  passed  the  15th  of  March,  1832,  (pamph.  p.  147,)  "  No 
constable  in  the  county  of  /  hiladelphia  shall  act  in  any  other  township 
than  that  for  which  he  has  been  elected,  unless  to  serve  process  issued  by  a, 
magistrate  residing  in  the  township  or  district  for  u-hich  said  constable, 
has  been  elected."  And  by  the  act  of  the  llth  June,  1832,  (pamph.  p.  620) 
"  The  constables  of  the  county  of  Philadelphia,  may  serve  p?ocess  issued 
by  justices  of  the  peace  or  aldermen  in  any  part  thereof,  though  not  resid- 
ing in  the  same  district  with  the  said  justice,  any  law  to  the  contrary 
notwithstanding." 

,  By  the  act  of  the  llth  February,  1831,  (pamph.  p.  71,)  the  law  pre- 
venting a  person  from  serving  as  constable  more  than  three  years  in  any 
term  of  six  years,  repealed  so  far  as  respects  the  county  of  Greene.  By 
the  act  of  15th  March,  1832,  (pamph.  p.  147,)  repealed  as  to  the  counties 
of  Montgomery  and  Allegheny.  By  act  of  24th  March,  1 832,  (pamph. 
p.  173,)  repealed  so  far  as  respects  the  township  of  Bvllskin,  in  the  coun- 
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ty  of  Fayette.  By  the  act  of  6th  April,  1833,  repealed  so  far  as  respects 
the  township  of  Mahoning,  in  the  county  of  Columbia,  and  the  borough 
and  township  of  Northampton,  in  the  county  of  Lehigh.] 


NOTES  AND  REFERENCES. 

The  foregoing  provisions  relating  to  the  appointment  and  the  security  of  constables, 
do  tiot  materially  alter  the  law  as  it  has  heretofore  stood.  The  provision  relating  to  the 
oath  of  office,  is,  we  believe,  a  new  statutory  provision. 


A  judgment  against  a  constable  for  official  misconduct,  is  conclusive  against  his 
sureties  as  to  his  misconduct  and  the  extent  of  damage  sustained  by  the  plaintiff;  but 
they  may  take  advantage  of  any  defence  personal  to  themselves.  Masser  et  al.  v. 
Strickland,  17  S.  &  R.  354, 

A  constable  is  not  liable  to  the  plaintiff  for  not  serving  an  execution  issued  by  a  jus- 
tice, when  the  justice  has  gone  to  the  constable  and  withdrawn  it,  in  consequence  of  a 
certiorari  delivered  to  him,  though  no  bail  was  entered  on  taking  out  the  certiorari. 
Sherfy  v.  Fisher,  2  Rawle  147. 

A  constable  who  has  an  execution  put  into  his  hands  against  a  defendant,  cannot 
discharge  such  defendant  from  liability  to  the  plaintiff,  by  settling  an  account  with  him 
for  money  transactions  heretofore  had  between  them,  and  passing  receipts ;  no  money 
being  actually  paid.     Miles  v.  Richwine,  2  Rawle  199. 

A  justice  of  the  peace  has  power  to  supersede  an  execution  issued  by  him  ;  and  such 
supersedeas  will  exonerate  the  constable  from  liability.  Shuman  v.  Phoutz,  1  Penn. 
Rep.  61. 

Although  it  is  expected  that  process  will  be  executed  by  a  deputy  constable,  yet  it 
ought  to  be  directed  to  the  constable  of  the  township.  M'Cormick  v.  Miller,  3d  Penn. 
Rep.  230. 

A  justice  of  the  peace,  in  a  criminal  case,  may  authorise  any  person  whom  he  pleases 
to  be  his  officer,  but  it  is  advisable  to  direct  his  process  to  the  constable  of  the  place 
where  it  is  to  be  executed,  because,  no  other  constable  or  a  fortiori,  a  private  person 
can  be  compelled  to  execute  it.     Com.  v.  Keeper  of  the  prison,  Ashmead,  Rep.  183. 

Justices  of  the  peace  have  the  right  to  determine  who  is  the  next  most  convenient 
constable  to  a  defendant.     Garrigues  v.  Jackson,  Ibid.  218. 

A  constable  neglecting  to  make  return  of  his  execution  to  the  justice  on  or  before 
the  return  day  thereof,  is  absolutely  fixed  for  the  debt  and  costs.  Amey  v.  Kennedy, 
Ibid  160. 

A  constable  cannot  recover  his  fees  upon  an  execution,  where  he  has  levied  upon 
property  and  returned  that  it  remains  on  his  hands  for  want  of  buyers.  Pixley  v.  Butts, 
2  Cowan  421. 

To  entitle  him  to  his  fees,  he  must  levy  the  money,  except  where  he  is  prevented  by 
the  act  of  the  plaintiff,  or  by  operation  of  law.     Ibid. 

He  must  levy  and  sell  in  due  season.     Ibid. 

If  no  bidders  attend  he  should  postpone  the  sale,  and  give  notice  to  the  plaintiff,  who 
should  attend  and  bid  himself,  and  if  he  do  not  the  constable  will  be  excused,  in  return- 
ing that  the  property  remains  on  hand  for  want  of  buyers.     Ibid. 

The  same  rules  of  law  which  govern  sheriffs  in  the  execution  of  process  from  the 
higher  courts,  govern  constables  in  execution  of  a  justice's  process  except  where  some 
Statute  intervenes.     Ibid. 


CONTRACTS  OF  DECEDENTS. 


127 


Contracts  of  Mtzz^tnt®. 

(See  EXECUTORS  AND  ADMINISTRATORS,  post.) 


Contracts  in  writing,  of  decedents,  to  be 
enforced  in  the  Orphans'  court,  1 

Parol  contracts  of  the  same  to  be  enforced 
in  certain  cases,  2 


Decree  of  the  Orphans'  court  thereon  to 

be  recorded,  3 

Duty  of  executors,  &c,  to  execute  deeds,  4 


Act  of  24th  February,  1834,  Pamph.  p.  70. 

An  act  relating  to  executors  and  administrators. 

1.  Sect.  XV.  Whenever  any  person  shall,  by  a  bargainor  contract  in 
writing,  bind  himself  to  sell  and  convey  any  real  estate  within  this  com- 
monwealth, and  shall  die  seized  or  possessed  of  such  real  estate,  without 
having  made  any  sufficient  provision  for  the  performance  of  such  bar- 
gain or  contract,  it  shall  be  lawful  for  the  executors  or  administrators  of 
such  decedent,  or  for  the  purchaser  of  such  real  estate,  or  other  person 
interested  in  such  contract,  to  apply,  by  bill  or  petition,  to  the  Orphans' 
Court  having  jurisdiction  of  the  accounts  of  such  executors  or  adminis- 
trators, setting  forth  the  facts  of  the  case ;  and  after  due  notice  of  such 
bill  or  petition  to  the  purchaser,  or  to  the  executors  or  administrators  and 
heirs  of  the  decedent,  or  devisees  of  such  estate,  as  the  case  may  require, 
to  appear  in  such  court  on  a  day  certain,  and  answer  such  bill  or  petition, 
if  there  be  cause  ;  such  court  shall  have  power,  if  the  facts  of  the  case 
be  sufficient  in  equity,  and  no  sufficient  cause  be  shown  to  the  contrary, 
to  decree  the  specific  performance  of  such  contract,  according  to  the  true 
intent  and  meaning  thereof. 

2.  Sect.  XVI.  The  like  proceedings  may  be  had,  in  all  respects,  when-. 
ever  any  parol  contract  shall  have  been  entered  into  by  any  decedent  for 
the  conveyance  of  real  estate  within  this  commonwealth,  of  which  such 
decedent  shall  die  seized  or  possessed,  where  no  sufficient  provision  for 
the  performance  thereof  shall  have  been  made  by  the  decedent,  in  all 
cases  where  such  parol  contract  shall  have  been  so  far  executed  that  it 
would  be  against  equity  to  rescind  the  same. 

3.  Sect.  XVII.  The  order  or  decree  of  the  Orphans'  Court  for  the 
specific  performance  of  any  such  contract,  in  the  cases  herein  before  men* 
tioned,  being  certified  by  the  clerk  of  such  court,  under  the  seal  thereof, 
may  be  recorded  in  the  office  for  the  recording  of  deeds  in  the  county 
where  such  real  estate  is  situate  in  like  manner  as  deeds  are  recorded,  and 
with  the  same  effect. 

4.  Sect.  XVIII.  When  such  order  or  decree  for  the  specific  perfor- 
mance of  any  such  contract  shall  have  been  made,  and  the  purchase  mo- 
ney paid,  or  secured  to  be  paid,  according  to  the  terms  of  such  contract, 
it  shall  be  the  duty  of  the  executors  or  administrators  of  such  decedent  to 
execute  such  deed  of  conveyance,  as  shall  be  directed  by  the  court,  in 
conformity  with  the  intention  of  such  contract ;  and  the  same  being  so 
made,  shall  be  of  the  same  force  and  effect  to  pass  and  vest  the  estate  in- 
tended, as  if  the  same  had  been  executed  by  the  decedent  in  his  life  time. 
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NOTES  AND  REFERENCES. 

The  above  sections  contain  the  provisions  of  the  acts  of  the  31st  of  March,  1792,  of 
the  12th  of  March,  1804,  and  of  the  10th  of  March,  1818,  relative  to  the  contracts  of 
decedents,  with  some  alterations,  both  with  respect  to  the  case  in  which  relief  may  be 
given,  and  the  manner  in  which  the  remedy  is  to  be  sought  and  applied.  The  provisions 
are  restricted  to  the  instance  of  the  decedent  being  possessed  of  the  real  estate  at  the 
time  of  his  death,  which  was  perhaps  the  true  construction  of  the  acts  to  which  we  have 
just  referred.  It  seems  proper,  at  all  events,  to  have  limited  the  specific  remedy  to  the 
case  mentioned,  leaving  the  purchaser  to  his  action  for  damages  against  the  executors, 
when  the  property  which  was  the  subject  of  the  contract,  was  out  of  the  possession  of 
the  decedent  at  the  time  of  his  death.  The  jurisdiction  and  power  of  giving  relief  are 
also  transferred,  with  evident  propriety,  from  the  Common  Pleas  to  the  Orphans'  court. 
According  to  the  law  prior  to  the  act  in  the  text,  the  proceedings  of  the  court  were  im- 
perfect and  incomplete,  in  failing  to  render  the  order  of  the  court  operative  upon  the 
land,  or  the  executor,  who  might  have  executed  a  deed  or  not  at  his  pleasure;  the  only 
consequence  of  his  refusing  or  neglecting  to  execute  the  deed,  being  the  involving  of  the 
decedent's  estate  in  the  costs  of  a  suit  by  the  purchaser,  who  after  all  would  get,  not  the 
land  contracted  for,  but  such  damages  as  the  jury  might  allow.  This  defect  is  now 
amply  supplied. 


(See  COUNTIES  AND  TOWNSHIPS.) 


Process  may  be  served  on  toll  gatherers,   1 
Provisions  of  former  act  extended  in  cer- 
tain cases,  2 


Power  to  alter  charters,  7 

Court  of  Quarter   Sessions  may  erect 
and  divide  townships,  8 


Proviso  in  former  act  repealed,  3    Proceedings  for  this  purpose,  9 


Court  of  Quarter  Sessions  and  grand  jury 

may  incorporate  towns  and  villages,     4 
How  application  to  be  made,  5 

Subsequent  proceedings,  6 


Suits  brought  by  and  against  canal  and 
rail  road  companies,  may  be  removed 
into  adjacent  counties  for  trial,  10 


Act  of  16th  March,  1833,  Pamph.  p.  78. 

A  supplement  to  an  act  passed  twenty-second  of  March,  A.D.  one  thousand  eight  hun- 
dred and  seventeen,  entitled  "  An  act  relative  to  suits  broughtby  or  against  corpora- 
tions." 

1.  Sect.  I.  The  service  of  any  civil  process  upon  the  toll  gatherer  of 
any  incorporation,  in  the  proper  county,  and  next  to  the  place  where  the 
damage  or  damages  shall  have  been  committed,  shall  be  held  as  good  and 
valid  in  law,  as  if  served  on  the  president,  or  other  principal  officer,  or  the 
cashier,  treasurer,  secretary,  or  chief  clerk  of  any  corporation,  as  afore- 
said ;  and  upon  such  service,  the  like  proceedings  shall  be  had,  as  is  di- 
rected by  the  aforesaid  act,  to  which  this  is  a  supplement:  Provided, 
That  where  a  suit  shall  be  commenced,  and  the  process  served  on  the  toll 
gatherer,  it  shall  be  the  duty  of  the  plaintiff,  his  agent  or  attorney,  to 
cause  reasonable  notice  to  be  given  to  some  one  of  the  officers  of  the  com- 
pany aforesaid,  of  the  commencement  of  any  such  suit  before  trial  and  final 
judgment. 
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Act  of  8th  April,  1833,  Pamph.  p.  238. 

A  supplement  to  an  act  entitled  "  An  act  to  confer  on  certain  associations  of  the  citizens 
of  this  Commonwealth,  the  powers  and  immunities  of  corporations,  or  bodies  politic 
in  law,"  passed  the  sixth  day  of  April,  one  thousand  seven  hundred  and  ninety-one. 

2.  Sect.  I.  The  provisions  of  the  act  to  which  this  is  a  supplement, 
be,  and  they  are  hereby  extended  to  beneficial  societies  and  associations, 
and  to  fire  engines  and  hose  companies. 

3.  Sect.  II.  The  limitation  contained  in  the  proviso  to  the  fourth  sec- 
tion of  the  act  to  which  this  is  a  supplement,  be,  and  the  same  is  hereby 
repealed ;  and  from  and  after  the  passage  of  this  act,  the  corporations 
established  by  virtue  of  the  act  to  which  this  is  a  supplement,  and  all  such 
as  may  hereafter  be  established  by  virtue  of  the  said  act  and  the  present 
supplement,  and  the  successors  thereof,  respectively,  shall  be  able  and 
capable  in  law,  according  to  the  terms  and  conditions  of  the  instrument 
upon  which  the  said  corporations  respectively  are  as  aforesaid  (brined 
and  established,  to  take,  receive,  and  hold  all  and  all  manner  of  lands, 
tenements,  rents,  annuities,  franchises  and  hereditaments,  and  any  sum 
and  sums  of  money,  and  any  manner  and  portion  of  goods  and  chattels 
given  and  bequeathed  unto  them  respectively,  to  be  employed  and  disposed 
of  according  to  the  objects,  articles,  and  conditions  of  the  instrument  upon 
which  said  corporations  respectively  are  as  aforesaid  formed  and  estab- 
lished, or  according  to  the  articles  and  by-laws  of  the  said  corporations 
respectively,  or  of  the  will  and  intention  of  the  donors:  Provided  always 
nevertheless,  That  the  clear  yearly  value  or  income  of  the  real  and  per- 
sonal estate  held  by  the  said  corporations  respectively,  shall  not  at  any 
time  exceed  the  sum  of  two  thousand  dollars. 

Act  of  1st  April,   1834,  Pamph.  p.  1G& 
An  act  to  provide  for  the  Incorporation  of  Boroughs. 

4.  Sect.  I.  From  and  after  the  passing  of  this  act,  the  several  courts 
of  Quarter  Sessions,  within  this  commonwealth,  shall  have  power  by  and 
with  the  concurrence  of  the  grand  jury  of  the  county,  to  incorporate  any 
town  or  village  within  their  respective  jurisdictions,  containing  not  less 
than  three  hundred  inhabitants,  and  every  town  or  village  so  incorporated, 
shall  be  a  body  corporate  and  politic,  by  the  name  which  shall  be  given 
or  sanctioned  by-the  court,  and  by  that  name,  shall  be  capable  in  law  to 
purchase,  have,  hold,  enjoy,  and  retain  forever,  or  for  a  shorter  term, 
lands,  tenements,  and  hereditaments,  goods,  chattels,  and  effects  of  every 
kind  whatsoever,  that  may  be  necessary  to  fulfil  the  end  of  the  corpora- 
tion ;  and  the  said  corporation  shall  have  perpetual  succession,  and  in  its 
name,  shall  be  capable  in  law  to  sue,  and  be  sued,  plead,  and  be  implead' 
ed,in  any  of  the  courts  of  law  in  this  Commonwealth,  in  all  manner  of 
actions  whatever,  to  have,  and  to  use  one  common  seal,  and  the  same 
from  time  to  time,  at  their  will,  to  change  and  alter :  Provided,  That  the 
clear  yearly  value  of  the  property  by  them  held,  together  with  the  inter- 
est of  monies  by  them  lent,  shall  in  no  case  exceed  the  sum  of  ten  thou- 
sand dollars. 

14 
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5.  Sect.  II.  When  application  is  made  to  the  court,  by  the  inhabitants 
of  any  town  or  village  for  the  privileges  conferred  by  this  act,  it  shall  be 
in  writing,  and  shall  be  signed  by  a  majority  of  the  freeholders  residing 
within  the  limits  of  the  same.  It  shall  set  forth  the  name,  style,  and  title 
of  the  proposed  borough,  with  a  particular  description  of  the  boundaries 
thereof,  exhibiting  the  courses  and  distances  in  words  at  length,  and  be 
accompanied  with  a  plot  or  draft  of  the  same. 

ti.  Sect.  III.  The  court  shall  cause  the  aforesaid  application  to  be  laid 
before  the  grand  jury  when  in  session,  and  if  a  majority  of  the  said  grand 
jury,  after  a  full  investigation  of  the  case,  shall  find  that  the  conditions 
prescribed  by  this  act  have  been  complied  with,  and  shall  believe,  that  it  is 
expedient  to  grant  the  prayer  of  the  petitioners,  they  shall  certify  the  same 
to  the  court,  which  certificate  shall  be  entered  of  record,  and  no  further 
proceedings  shall  be  had,  until  the  succeeding  term  of  the  said  court,  at 
which  term  the  judgment  of  the  grand  jury  may  be  confirmed  ;  and  if  the 
decree  of  the  court,  shall  be  in  conformily  with  the  prayer  of  the  petitioners, 
the  said  petition  and  decree  shall  be  recorded  in  the  Recorder's  office  of 
the  proper  county  at  the  expense  of  the  applicants,  and  from  thenceforth, 
the  said  town  or  village  shall  be  deemed  an  incorporated  borough,  and 
shall  be  entitled  to  the  several  rights,  privileges,  and  immunities  conferred 
by  this  act,  subject  to  such  modifications,  as  may  be  hereafter  made  by 
the  Legislature!.  But,  if  the  court  shall  deem  further  investigation  neces- 
sary, they  may  take  such  order  thereon,  as  to  right  and  justice  shall  ap- 
pertain. The  same  proceedings  shall  be  had,  on  an  application  to  change 
the  limits  of  any  borough,  incorporated  under  this  act,  and  the  courts  afore- 
said shall  have  full  power,  to  decree  such  alterations  as  may  be  needful. 

7.  Sect.  IV.  The  several  courts  of  Quarter  Sessions  aforesaid,  shall 
also  have  power  with  the  concurrence  of  the  grand  jury  of  the  county ; 
and  upon  the  application  in  writing  of  two-thirds  of  the  taxable  inhabitants 
of  any  borough  now  incorporated,  or  that  may  hereafter  be  incorporated, 
to  annul  or  alter  the  charter  of  the  same,  and  similar  proceedings  shall  be 
had  on  such  application,  as  in  the  case  of  incorporating  a  borough. 

[For  the  remainder  of  this  act — See  County  and  Township  Officers.] 

Act  of  15th  April,  1834,Pamph.  p.  537. 
An  act  relating  to  counties  and  townships,  and  county  and  township  officers. 

8.  Sect.  XIII.  The  several  courts  of  Quarter  Sessions,  shall  have  au- 
thority within  their  respective  counties,  to  erect  new  townships,  to  divide  any 
township  already  erected,  and  to  alter  the  lines  of  any  two  or  more  ad- 
joining townships,  so  as  to  suit  the  convenience  of  the  inhabitants  thereof, 
"  and  to  cause  the  lines  or  boundaries  of  townships  to  be  ascertained  and 
established." 

9.  Sect.  XIV.  .Upon  application  by  petition  to  a  court  of  Quarter 
Sessions,  for  the  purpose  of  erecting  a  new  township  or  altering  the  lines 
of  any  township,  "  or  of  ascertaining  and  establishing  the  lines  or  boun- 
daries of  any  township,"  the  said  court  shall  appoint  three  impartial  men, 
if  necessary,  to  inquire  into  the  propriety  of  granting  the  prayer  of  the 
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petition,  and  it  shall  be  the  duty  of  the  commissioners  so  appointed  or  any 
two  of  them  to  make  a  plot  or  draft  of  the  township  proposed  to  be  divided, 
and  the  division  line  proposed  to  be  made  therein  or  to  the  township  pro- 
posed to  be  laid  off,  or  of  the  lines  proposed  to  be  altered  of  two  or  more 
adjoining  townships,  "  or  of  the  lines  proposed  to  be  ascertained  and 
established,"  as  the  case  may  be,  if  the  same  cannot  be  fully  designated 
by  natural  lines  or  boundaries,  all  which  they  or  any  two  of  them  shall 
report  to  the  next  court  of  Quarter  Sessions,  together  with  their  opinion  of 
the  same,  and  at  the  term  after  that  at  which  the  report  shall  be  made, 
the  court  shall  take  such  order  thereupon  as  to  them  shall  appear  just  and 
reasonable. 

Act  of  14th  April,  1834,  Pamph.  p.  395. 

An  act  relative  to  suits  brought  by  and  against  Canal  and  Rail  Road  Companies. 

10.  Sect.  I.  From  and  after  the  passage  of  this  act,  it  shall  and  may 
be  lawful  for  either  party,  in  any  suit  or  action  now  pending,  or  that  may 
hereafter  be  brought,  in  any  of  the  courts  of  this  commonwealth,  by  or 
against  any  canal  or  rail  road  company,  to  remove  the  same  into  the 
court  of  any  other  adjacent  county  through  which  the  canal  or  rail  road 
of  such  company  is  not  located,  which  suits,  so  removed,  shall  be  proceed- 
ed in  by  the  proper  court,  in  like  manner  and  subject  to  like  rules  and 
proceedings  as  if  it  had  remained  in  the  court  in  which  it  was  originally 
commenced,  and  upon  final  judgment,  testatum  executions  may  issue  as  in 
other  cases:  Provided,  That  the  party  so  removing  shall  first  take  and 
subscribe  an  oath  or  affirmation,  to  be  filed  of  record  with  the  cause, 
that  such  removal  is  not  made  for  the  purpose  of  delay,  but  because  he 
firmly  believes  a  fair  and  impartial  trial  cannot  be  had  in  the  county  through 
which  such  canal  or  rail  road  may  pass  :  And  provided  further ,  That  the 
provisions  of  this  act  shall  not  be  so  construed  as  to  interfere  with  the 
existing  laws,  relative  to  the  assessment  of  damages  to  property,  occa- 
sioned by  the  construction  of  such  canals  or  rail  roads,  nor  with  the  right 
and  privilege  heretofore  granted  to  any  canal  or  rail  road  company,  to 
have  suits  against  them  tried  in  any  particular  county  or   counties. 


NOTES  AND  REFERENCES. 

A  corporation  derives  all  its  powers  from  the  charter,  and  from  it  the  duties,  obliga- 
tions, and  liabilities  of  its  officers  are  to  be  collected.  Graffins  v.  Commonwealth,  3 
Penn.  Rep.  502. 

A  corporation  may  without  seal  enter  into  a  contract  express  or  even  implied.  Ches- 
nut  Hill  Turnpike  Co.  v.  Rutter,  4  S.  &  R.  16. 

And  assumpsit  will  lie  against  a  corporation  on  an  implied  promise.  Ibid.  Contra. 
Breckbill  v.  Lancaster  Turnpike  Co.  3  Dall.  496. 

So  trespass  on  the  case  lies  against  a  corporation  aggregate  for  a  tort.  Chesnut  Hill 
Turnpike  Co.  v.  Rutter,  ut  supra. 

So  trespass  for  the  mesne  profits  lies  against  a  corporation.  M'Cready  v.  The  Guar- 
dians, &c.  9  S.  &  R.  94. 
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So  does  trover.     Ibid. 

A  corporation  may,  if  not  expressly  restrained  by  its  charter,  contract  through  the 
agency  of  a  select  committee  of  the  members.  Berks  and  Dauphin  counties  v.  Myers, 
6  S.  &R.  16. 

The  seal  of  a  corporation  is  prima  facie  evidence  that  the  contract  has  been  duly 
entered  into  by  them.     Ibid. 

If  an  ordinance  of  a  corporation  be  in  collision  with  an  act  of  Congress  made  in  pur- 
suance of  the  constitution,  the  former  must  give  way.  United  States  v.  Hart,  1  Peters' 
Rep.  390. 

The  seal  of  a  corporation  cannot  be  taken  notice  of,  officially,  by  the  court.  It  must 
be  proved  to  be  the  seal,  by  some  person  acquainted  with  it ;  but  it  is  not  necessary  that 
the  affixing  of  the  seal  should  be  proved  by  some  person  who  saw  it  done.  Foster  v. 
Shaw,  7  S.  &  R.  163.     Leazure  v.  Hillegas,  Id.  318. 

The  charter  of  a  company  incorporated  for  public  purposes,  cannot  be  declared  void 
collaterally,  in  a  suit  brought  by  the  company  to  compel  performance  of  a  contract  made 
with  it.  It  can  only  be  vacated  by  scire  facias  or  quo  warranto.  Cemre  Turnpike 
Co.  v.  M'Connelly,  16  S.  &  S.  140.     M'Connahy  v.  Turnpike  Co.,  1  Penn.  Rep.  426. 

A  bequest  to  a  corporation,  not  for  its  general  purposes,  but  in  trust  for  particular 
objects  within  the  scope  of  its  corporate  duties,  is  good.  Philadelphia  v.  Elliot,  3  Rawle, 
170.  Witmar  v.  Lex,  17  S.  &  R.  88. 

The  government  of  every  incorporated  town  has  a  right  to  improve  the  streets  for 
public  purposes,  whether  as  highways  or  places  for  cisterns  or  wells.  The  practice  for 
the  inhabitants  to  sink  wells  in  the  streets  is  by  sufferance,  and  in  subjection  to  tho 
corporate  franchise.     Brater  v.  Commonwealth,  3  Penn.  Rep.  253. 

A  member  of  a  corporation  may  sustain  the  relation  of  debtor  or  creditor  in  regard  to 
the  corporation,  and  in  the  latter  receive  a  security.     Gordon  v.  Preston,  1  Watts,  385. 

A  forfeiture  of  the  charter  of  a  coiporation  for  abuse  or  neglect  of  its  franchise,  must 
be  declared  by  process  and  judgment  of  law,  before  the  corporation  can  be  treated  as 
defunct;  and  the  existence  of  a  corporation  plaintiff  can  only  be  put  in  issue  by  a  plea 
in  abatement,  or  at  least  by  a  plea  that  denies  the  whole  declaration.  Lehigh  Bridgi? 
Co.  v.  Lehigh  Coal  and  Navigation  Co.  4  Rawle.  9. 


Counties  &w$  &z\®m%n®&. 

(See  County  and  Township  Officers,  Judicial,  Corporations,  and 
County  and  Township  Rates  and  Levies.) 

Division  of  the  state  into  counties,  1  >  Title  to  property,  9 

Cities,  2    Erection  of  public  buildings,  10 

To  be  bodies  corporate,  3  |  Repairs  to  the  same,  1 1 

Exercise  of  corporate  powers,  4  i  Public  offices  to  be  kept  at  the  seat  of 

Suits  how  brought  and  defended,  5  I      justice,  12 

Judgments  against  counties,  6  J  Courts  of  Quarter  Sessions  may  erect 

Judgments  against  townships,  7         and  divide  townships,  13 

County  seal,                                             ,     8  [  Proceedings  for  this  purpose,  14 

Act  of  15th  April,  1834,  Famph.  p.  537. 

An  act  relating  to  counties  and  townships,  and  county  and  township  officers. 

1.  Sect.  I.  The  state  shall  be  divided  into  the  folio iving  named  coun- 
ties, to  wit:  Philadelphia,  Bucks,  Chester,  Lancaster,  York,  Cumberland, 
Berks,  Northampton,  Bedford,  Northumberland,  Westmoreland,  Wash- 
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ington,  Fayette,  Franklin,  Montgomery,  Dauphin,  Luzerne,  Huntingdon, 
Allegheny,  Mifflin,  Delaware,  Lycoming,  Somerset,  Greene,  Wayne, 
Adams,  Centre,  Beaver,  Butler,  Mercer,  Crawford,  Erie,  Warren,  Venan- 
go, Armstrong,  Indiana,  Jefferson,  M'Kcan,  Clearfield,  Totter,  Tioga, 
Cambria,  Bradford,  Susquehanna,  Schuylkill,  Lehigh,  Lebanon,  Colum- 
bia, Union,  Pike,  Perry,  Juniata,  as  the  same  are  now  by  law  established, 
and  into  such  others  as  the  legislature  may  from  time  to  time  establish. 

2.  Sect.  II.  Every  city  shall  be  deemed  and  taken  to  form  part  of  the 
county  in  which  it  is  or  may  be  situate,  saving  nevertheless  to  each  city 
and  to  the  citizens  thereof,all  and  singular  the  jurisdictions,  powers,  rights, 
liberties,  privileges  and  immunities,  granted  by  the  respective  charters, 
and  by  the  laws  of  this  commonwealth. 

3.  Sect.  III.  The  several  counties  and  townships  in  this  state  shall 
have  capacity  as  bodies  corporate. 

1.  To  sue  and  be  sued  as  such  by  the  corporate  name  of  "The 
county  of  or  the  township  of  "  as  the  case  may  be. 

2.  To  take  and  hold  real  estate  within  their  respective  limits,  and  also 
personal  property :  Provided,  That  such  real  and  personal  estate  shall  be 
taken  and  held  only  for  the  benefn  of  the  inhabitants  of  the  respective 
county  or  township,  and  for  such  objects  and  purposes,  and  none  other  as 
county  or  township  rates  and  levies  arc  now,  or  hereafter  may  be  authori- 
sed by  law  to  be  laid  and  collected,  and  for  such  other  objects  and  purpo- 
ses as  may  hereafter  be  expressly  authorised  bv  law. 

3.  To  make  such  contracts  as  may  be  necessary  and  proper  for  the 
execution  of  the  same,  objects  and  purposes. 

4.  Sect.  IV.  The  corporate  powers  of  the  several  counties  and  town- 
ships shall  be  exercised  by  the  commissioners  or  supervisors  thereof, 
respectively. 

5.  Sect.  V.  All  suits  by  a  county  or  township,  shall  be  brought  and 
conducted  by  the  commissioners  or  supervisors  thereof  respectively,  and 
in  all  suits  against  a  county  or  township  process  shall  be  served  upon,  and 
defence  made  by  the  commissioners  or  supervisors  thereof,  respectively. 

6.  Sect.  VI.  If  judgment  shall  be  obtained  against  a  county  in  any 
action  or  proceeding,  the  party  entitled  to  the  benefit  of  such  judgment 
may  have  execution  thereof  as  follows,  and  not  otherwise,  viz  :  It  shall  be 
lawful  for  the  court  in  which  such  judgment  shall  be  obtained,  or  to 
which  such  judgment  may  be  removed  by  transcript  from  a  justice  of  the 
peace  or  alderman,  to  issue  thereon  a  writ  commanding  the  commission- 
ers of  the  county  to  cause  the  amount  thereof,  with  the  interest  and  costs, 
to  be  paid  to  the  party  entitled  to  the  benefit  of  such  judgment,  out  of  any 
moneys  unappropriated  of  such  county,  or  if  there  be  no  such  moneys, 
out  of  the  first  moneys  that  shall  be  received  for  the  use  of  such  county, 
and  to  enforce  obedience  to  such  writ  by  attachment. 

7.  Sect.  VII.  If  judgment  shall  be  obtained  against  a  township,  the 
like  proceedings  may  be  had  to  enforce  payment  out  of  the  township  funds 
according  to  the  circumstances  of  the  case. 

8.  Sect.  VIII.  There  shall  be  a  county  seal  for  each  county  of  this 
state,  which  shall  be  in  the  custody  of  the  commissioners  thereof,  and  the 
official  acts  of  the  commissioners  shall  be  authenticated  therewith. 
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9.  Sect.  IX.  The  titles  to  all  and  singular  the  court  houses,  jails,  pri- 
sons, and  work  houses,  together  with  the  lots  of  land  thereunto  belonging, 
or  appertaining  in  the  several  counties  in  this  Slate,  as  they  now  are  or 
heretofore  have  been  vested  in  any  feoffees  or  trustees,  or  in  the  common- 
wealth, or  in  the  commissioners  of  the  respective  counties,  or  in  any  bodies 
politic  or  corporate,  for  the  several  use  of  the  said  counties  respectively, 
shall  be  and  they  are  hereby  declared  to  be  vested  in  the  respective  coun- 
ties for  the  use  of  the  people  thereof,  and  for  no  other  use. 

10.  Sect.  X.  It  shall  be  lawful  for  the  commissioners  of  any  county, 
having  first  obtained  the  approbation  of  "  two  successive"  grand"  juries," 
and  of  the  court  of  Quarter  Sessions  of  such  county  to  cause  to  be  erected 
at  tie  seat  of  justice  thereof  when  occasion  shall  require,  such  building  or 
buildings  as  may  be  necessary  for  the  accommodation  of  the  courts  and  of 
the  several  officers  in  the  county,  and  for  the  reception  and  safe  keeping 
of  the  records  and  other  papers,  in  charge  of  such  officers,  and  also  such 
other  building  or  buildings,  as  may  be  necessary  and  proper  for  the  pur- 
poses of  a  county  jail  and  work  house,  and  if  need  be  to  purchase  ground 
for  the  erection  of  such  buildings. 

11.  Sect.  XI.  It  shall  be  the  duty  of  the  commissioners  of  every  coun- 
ty to  keep  and  maintain  the  public  buildings  aforesaid  of  the  county,  in 
suitable  and  convenient  order  and  repair,  and  it  shall  be  lawful  for  them 
when  necessary,  having  first  obtained  the  approbation  of  the  grand  jury 
and  of  the  court  of  Quarter  Sessions  of  the  county,  to  alter,  add  to,  or  en- 
large such  public  buildings. 

12.  Sect.  XII.  It  shall  be  the  duties  of  the  several  prothonolaries, 
clerks  of  the  courts  of  Quarter  Sessions  and  Orphans'  court,  registers  and 
recorders,  and  also  of  the  commissioners,  auditors,  treasurer  and  sheriff 
of  the  several  counties,  to  keep  their  respective  offices  and  all  public  re- 
cords and  papers  belonging  thereto  at  the  seat  of  justice  of  the  respective 
county,  and  in  such  building  or  buildings  as  may  be  erected  or  appropria- 
ted for  such  purpose,  under  a  penalty  in  each  case  of  five  hundred  dol- 
lars, to  be  recovered  by  action  of  debt,  one-half  tliereof  to  be  paid  to  the 
treasurer  of  the  proper  county,  to  be  applied  by  him  to  the  payment  of  the 
erection  or  repairs  of  such  buildings,  and  the  other  half  thereof  fo  be  for 
the  use  of  him  who  shall  first  sue  for  the  penalty. 

13.  Sect.  XIII.  The  several  courts  of  Quarter  Sessions,  shall  have 
authority  within  their  respective  counties,  to  erect  new  townships,  to  divide 
any  township  already  erected,  and  to  alter  the  lines  of  any  two  or  more 
adjoining  townships,  so  as  to  suit  the  convenience  of  the  inhabitants  thereof, 
"  and  cause  the  lines  or  boundaries  of  townships  to  be  ascertained  and 
established." 

14.  Sect.  XIV.  Upon  application  by  petition  to  a  court  of  Quarter 
Sessions,  for  the  purpose  of  erecting  a  new  township  or  altering  the  lines 
of  any  township,  "  or  of  ascertaining  and  establishing  the  lines  or  boun- 
daries of  any  township,"  the  said  court  shall  appoint  three  impartial  men, 
if  necessary,  to  inquire  into  the  propriety  of  granting  the  prayer  of  the 
petition,  and  it  shall  be  the  duty  of  the  commissioners  so  appointed  or  any 
two  of  them  to  make  a  plot  or  draft  of  the  township  proposed  to  be  divided, 
and  the  division  line  proposed  to  be  made  therein  or  of  the  township  pro- 
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posed  to  be  laid  off,  or  of  the  lines  proposed  to  be  altered  of  two  or  more 
adjoining  townships,  "  or  of  the  lines  proposed  to  be  ascertained  and  estab- 
lished," as  the  case  may  be,  if  the  same  cannot  be  fully  designated  by 
natural  lines  or  boundaries,  all  which  they  or  any  two  of  them  shall  report 
to  the  next  court  of  Quarter  Sessions,  together  with  their  opinion  of  the 
same,  and  at  the  same  term  after  that  at  which  the  report  shall  be  made, 
the  court  shall  take  such  order  thereupon  as  to  them  shall  appear  just 
and  reasonable. 

[See  titles  County  and  Township  Officers,  Sheriff  and  Coroner,  and 
Constables,  for  the  remainder  of  this  uct.] 


NOTES  AND  REFERENCES. 

The  commissioners  appointed  to  revise  the  civil  code,  accompanied  the  bill  from 
which  the  sections  in  the  text  are  extracted,  with  a  lucid  and  able  report  explanatory  of 
the  nature  and  objects  of  its  provisions,  in  which  they  state  that  the  various  parts  of  the 
bill  "  have  been  derived  from  seventy-three  acts  of  Assembly,  scattered  over  the  different 
volumes  of  our  code,  and  not  easily  collected  even  by  a  diligent  enquirer;"  and  proceed 
to  offer  the  following  explanation  of  that  portion  of  the  act  inserted  in  this  place: 

"  It  has  been  several  times  intimated  from  the  bench,  that  legislation  was  necessary 
on  this  subject.  It  is  well  known  that  counties  and  townships,  as  such,  have  frequent 
occasion  to  enter  into  contracts,  and  to  fake  and  hold  property;  and  it  is  plain  that, 
without  some  of  the  capacities  and  powers  of  a  corporation,  great  inconveniences  must 
be  experienced  by  them  in  the  transaction  of  public  business.  Hence,  in  some  of  the 
states  of  this  Union,  we  find  that  counties  and  townships  are  treated  by  the  judges  as 
quasi  corporations;  that  is,  possessed  of  corporate  powers  fir  a  few  specified  purposes 
only.  We  are  not  aware  that  any  opinion  has  been  expressed  by  our  own  courts  on 
this  subject ;  and  whatever  may  be  the  views  of  professional  persons  in  relation  to  it, 
we  think  that  it  is  expedient  for  the  legislature  to  settle  the  question  definitively.  By 
our  system,  the  commissioners  of  a  county  are  the  organs  and  agents  of  the  people  of 
the  county  in  the  transaction  of  their  business.  Whether  they  constitute  a  corporation, 
remains  unsettled  as  a  general  question.  In  a  very  recent  case  in  the  Supreme  court, 
(Vankirk  v.  Clark,  16  S.  &  R.  286,)  it  was  said  by  Judge  Duncan  to  be  a  question  of 
nice  discussion,  meriting  attention  and  consideration.  In  two  recent  acts,  one  relating 
to  the  county  of  Lancaster,  the  other  to  the  county  of  Allegheny,  the  legislature  have 
expressly  declared  the  commissioners  to  possess  corporate  powers,  so  far  as  relates  to 
those  counties  only.  We  think  the  remedy  ought  to  be  as  general  as  the  inconvenience, 
and  we  propose  to  attain  it  by  a  course  in  accordance  with  the  system  adopted  in  some 
of  the  sister  states,  and  already  alluded  to.  We  think  that  it  will  be  found  advantageous 
to  declare  every  county  and  township  a  body  corporate  for  certain  purposes,  and  with 
certain  express  powers  adequate  for  all  necessary  purposes,  but  limited  in  extent." 
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Act  of  1st  April,  1834,  pamph.  p.  103. 

An  act  to  provide  for  the  incorporation  of  boroughs. 

1.  Sect.  v.  The  inhabitants  of  every  borough  hereafter  incorporated, 
entitled  to  vote  for  members  of  the  General  Assembly,  having  resided 
within  the  said  borough  at  least  six  months  immediately  preceding  the 
the  election,  and  within  one  year  paid  a  borough  tax,  shall  have  power  on 
the  days,  and  at  the  places  directed  by  the  courts  of  Quarter  Sessions  of 
the  proper  county  to  meet,  and  then  and  there,  between  the  hours  of  one 
and  six  in  the  afternoon,  to  elect  by  ballot  one  citizen  residing  therein, 
who  shall  be  styled  the  burgess,  and  five  citizens  to  be  a  town  council, 
and  shall  also  elect  as  aforesaid  two  citizens,  who  shall  be  overseers  of  the 
poor,  if  necessary,  and  one  citizen  as  town  constable,  all  of  whom  shall 
be  resident  in  said  borough  ;  but  previous  to  the  opening  of  said  election, 
such  of  the  inhabitants  as  are  present  at  the  place  of  election,  shall  elect 
two  citizens  as  judges,  one  as  inspector,  and  two  as  clerks  of  said  election, 
which  shall  be  regulated  and  conducted  throughout,  according  to  the 
general  election  laws  of  this  Commonwealth,  and  who  shall  be  subject  to 
the  same  penalties  for  mal-practices  as  by  the  said  laws  are  imposed  ; 
and  the  said  judges,  inspectors,  and  clerks,  before  they  enter  on  the  duties 
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of  their  respective  offices,  shall  take  an  oath  or  affirmation  before  some  jus- 
tice of  the  peace  to  perform  the  same  with  fidelity,  and  after  the  said  elec- 
tion shall  be  closed,  shall  declare  the  person  and  (or)  persons  having  the 
greatest  number  of  votes  to  be  duly  elected  to  their  respective  offices,  and 
in  case  any  two  or  more  candidates  shall  have  an  equal  number  of  votes 
the  preference  shall  be  determined  by  lot,  to  be  drawn  by  the  inspector  in 
the  presence  of  the  judges  and  clerks,  whereupon  duplicate  certificates  of 
said  election  shall  be  signed  by  the  said  judges,  one  of  which  shall  be  trans- 
mitted to  each  of  the  persons  elected,  and  the  other  fded  among  the  records 
of  the  corporation ;  and  it  shall  be  the  duty  of  the  constable  for  the  pre- 
ceding year,  to  give  notice  in  writing  to  each  of  the  persons  so  elected, 
and  in  case  of  the  death,  resignation,  removal,  or  refusal  of  any  person  so 
elected,  or  if  it  should  at  any  time  happen,  that  no  election  should  be  holden 
on  the  day  and  in  the  manner  aforesaid,  the  burgess  shall  issue  his  precept 
directed  to  the  high  constable,  to  hold  an  election  in  manner  aforesaid  to 
supply  such  vacancy,  giving  at  least  eight  days  notice,  by  six  advertise- 
ments set  up  in  the  most  public  places  in  said  borough  :  Provided,  That 
the  citizens  of  said  borough  shall  be  entitled  to  vote  at  the  first  election, 
although  they  have  not  paid  a  borough  tax. 

2.  Sect.  VI.  If  any  person  duly  elected  as  burgess,  member  of  town 
council  or  high  constable  as  aforesaid,  and  having  received  notice  thereof 
as  directed  by  this  act,  shall  refuse  or  neglect  to  take  upon  himself  the 
execution  of  the  said  office  to  which  he  shall  have  been  elected,  or  having 
taken  upon  himself  such  duties,  shall  neglect  to  discharge  the  same  ac- 
cording to  law,  every  person  so  refusing  or  neglecting  shall  for  every  such 
offence  forfeit  and  pay  the  sum  of  twenty  dollars,  which  fine  and  all  other 
fines  and  forfeitures  incurred  and  made  payable  in  pursuance  of  this  act, 
or  any  of  the  by-laws  and  ordinances  of  any  borough,  shall  be  for  the  use 
of  the  proper  borough,  and  shall  be  recovered  before  any  justice  of  the 
peace  in  the  same  manner  that  debts  not  exceeding  one  hundred  dollars 
are  by  law  recoverable;  and  when  so  recovered,  shall  be  forthwith  paid  to 
the  treasufer  of  said  borough,  and  all  other  monies  received  by  any  officer 
for  the  use  of  said  borough  shall  be  forthwith  paid  to  the  said  treasurer: 
Provided,  That  no  person  elected  as  aforesaid  shall  be  liable  to  a  fine 
for  refusing  or  neglecting  to  serve  more  than  once  in  four  years. 

3.  Sect.  VII.  The  burgess,  town  council  and  high  constable,  before 
entering  on  the  duties  of  their  respective  offices,  shall  each  take  and  sub- 
scribe an  oath  or  affirmation  before  some  justice  of  the  peace,  to  support 
the  constitution  of  the  United  States  and  of  this  State  and  to  perform  the 
duties  of  their  respective  offices  with  fidelity,  and  the  certificates  of  such 
oaths  and  affirmations  shall  be  filed  among  the  records  of  said  corporation. 

4.  Sect.  VIII.  It  shall  be  the  duty  of  the  town  council  of  each  borough 
hereafter  incorporated,  four  of  whom  including  the  burgess,  if  present, 
shall  be  a  quorum,  to  meet  at  such  times  and  places  as  by  the  bye-laws 
and  ordinances  of  said  borough  shall  be  appointed;  at  which  meetings 
they  may  enact,  revise,  repeal  and  amend  all  such  by-laws,  rules,  regu- 
lations and  ordinances  as  shall  be  determined  by  a  majority  of  them  neces- 
sary to  promote  the  peace,  good  order,  benefit  and  advantage  of  said  bo- 
rough ;  they  shall  also  have  power  to  regulate,  improve,  repair  and  keep 
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in  order  the  roads,  streets,  lanes,  alleys  and  other  public  grounds,  wharves? 
or  landings  within  said  borough ;  but  nothing  herein  contained  shall  be 
construed  to  give  to  the  town  council  aforesaid  authority  to  lay  out  any 
road,  street,  lane  or  alley  within  the  borough  limits ;  but  such  authority 
shall  be  vested  in  the  court  of  Quarter  Sessions  of  the  proper  county,  under 
the  general  road  laws  of  the  Commonwealth.  They  shall  also  have  power 
to  assess,  apportion  and  appropriate  such  taxes  as  shall  be  determined 
by  a  majority  of  them  necessary  for  carrying  the  said  rules  and  ordinances 
from  time  to  time  into  complete  effect;  and  also  to  appoint  a  town  clerk, 
treasurer,  two  persons  to  act  as  street  commissioners  and  a  collector, 
annually,  and  such  other  officers  as  may  be  deemed  necessary  from  time 
to  time,  and  the  same  officers  from  time  to  time  to  remove ;  and  the  meet- 
ings of  said  town  council  shall  be  held  at  such  times  and  places  as  the 
majority  of  them  may  appoint,  and  the  burgess  shall  be  president  of  the 
town  council  and  shall  have  and  exercise  all  the  rights  and  privileges  of 
a  member  thereof;  but  in  case  of  the  absence  of  the  burgess,  the  members 
present  may  elect  one  of  their  number  to  preside  for  the  time  being:  Pro- 
vided, That  no  by-law,  rule  or  ordinance  of  said  corporation  shall  be 
repugnant  to  the  constitution  or  laws  of  the  United  States  or  of  this  Com- 
monwealth, and  that  no  person  shall  be  punished  for  the  violation  of  a  by- 
law or  ordinance  made  as  aforesaid,  until  ten  days  have  expired  after  the- 
promulgation  thereof  by  at  least  four  advertisements  set  up  in  the  most 
public  places  in  said  borough  :  And  provided  also,  That  in  assessing  such 
tax, due  regard  shall  be  had  to  the  valuation  of  taxable  property  taken  for 
the  purpose  of  raising  county  rates  and  levies,  and  that  the  said  tax  shall 
not  in  any  year  exceed  one  half  cent  in  the  dollar  of  such  valuation,  un- 
less some  object  of  general  utiliy  shall  be  thought  necessary,  in  which 
case  a  majority  of  the  taxable  inhabitants  of  said  borough  shall  approve 
of  and  certify  the  same  in  writing  under  their  hands  to  the  town  council, 
who  shall  proceed  to  assess  the  same  accordingly. 

5.  Sect.  IX.  Every  burgess  hereafter  elected  and  qualified  agreeably 
to  this  act,  is  hereby  authorised  to  issue  his  precepts  as  often  as  occasion 
may  require  to  the  collector  of  the  proper  borough,  commanding  him  to 
collect  all  taxes  so  assessed  for  the  use  of  the  said  borough  and  the  same 
to  pay  over  to  the  treasurer  thereof,  which  collector  shall  have  the  same 
power  that  collectors  now  have  in  collecting  county  rates  and  levies ;  and 
the  burgess  is  hereby  authorised  to  carry  into  effect  all  by-laws  and  ordi- 
nances enacted  by  the  town  council.  He  is  also  required  to  cause  to  be 
opened  all  roads,  streets,  lnnes  or  alleys,  that  may  be  laid  out  by  order  of 
the  proper  court  within  the  limits  of  the  borough,  and  for  neglect  or  refu- 
sal to  do  so,  shall  be  liable  to  like  penalties  as  are  incurred  by  supervisors 
of  the  highways  for  a  similar  offence.  And  the  town  council  shall  have 
power  to  mitigate  or  remit  fines  and  forfeitures  in  all  cases  where  it  shall 
appear  that  the  person  or  persons  so  fined  did  not  offend  intentionally,  or 
on  having  some  other  just  and  reasonable  excuse  to  plead  in  his,  her,  or 
their  behalf. 

Sect.  X.  It  shall  be  the  duty  of  the  town  clerk  of  every  borough  here^ 
alter  incorporated,  to  attend  all  meetings  of  the  town  council,  when  as- 
sembled on  business  of  the  borough,  and  perform  the  duties  of  clerk  thereto 
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nnd  keep  the  common  seal  and  records  of  the  borough,  whose  attestation 
with  the  seal  of  the  borough  shall  be  good  evidence  of  the  acts  or  things 
certified. 

6.  Sect.  XI.  The  treasurer  of  each  borough  hereafter  incorporated, 
shall  give  sufficient  security  for  the  faithful  discharge  of  the  duties  of  his 
office  and  for  the  safe  delivery  of  all  moneys,  books  and  accounts  apper- 
taining thereto  into  the  hands  of  his  successor,  upon  demand  made  for 
that  purpose. 

7.  Sect.  XII.  The  town  clerk,  treasurer,  street  commissioner  and 
collector,  as  well  as  all  other  officers  who  may  be  appointed  by  the  town 
council  of  every  borough  hereafter  incorporated,  shall  at  such  time  and 
times  as  the  town  council  may  direct,  render  their  accounts  respectively 
to  the  said  town  council  for  settlement. 

8.  Sect.  XIII.  The  town  council  of  every  borough  hereafter  incorpo- 
rated, shall  constitute  a  court  of  appeal,  and  prior  to  the  collection  of  any 
borough  tax,  the  collector  shall  inform  each  inhabitant  of  the  amount  of 
his  tax  and  of  the  time  and  place  of  appeal :  Provided,  That  the  court 
of  appeal  shall  have  no  other  power,  as  such,  than  to  determine  the  ap- 
portionment of  said  taxes,  and  to  remedy  any  grievance  that  may  occur. 

9.  Sect.  XIV.  It  shall  be  the  duty  of  the  high  constable  of  all  boroughs 
hereafter  incorporated,  to  give  notice  of  the  annual  elections  of  said  bo- 
rough, by  setting  up  six  advertisements  in  the  most  public  places  in  said 
borough  ten  days  previous  thereto. 

10.  Sect.  XV.  The  town  council  of  every  borough  hereafter  incorpo- 
rated, shall  from  time  to  time  fix  the  salaries  of  the  high  constable,  town 
clerk,  treasurer,  street  commissioner  and  such  other  officers  as  they  may 
appoint ;  and  also  the  compensation  to  be  made  to  the  judges,  inspectors 
and  clerks  of  the  election  for  borough  officers,  which  salaries  and  allow- 
ances shall  be  paid  out  of  the  proper  borough  treasury  by  orders  drawn 
thereon  signed  by  the  burgess. 

11.  Sect.  XVI.  If  any  person  appointed  by  the  town  council  of  any 
borough  hereafter  incorporated,  shall  neglect  or  refuse  to  take  upon  him- 
self the  duties  of  the  office  to  which  he  shall  be  so  appointed,  he  shall  for 
the  same  forfeit  and  pay  for  the  use  of  the  proper  borough  the  sum  of  ten 
dollars,  to  be  recovered  as  other  fines  and  forfeitures  are  by  this  act  re- 
coverable. 

[See  title  Corporations,  for  the  rest  of  this  act.'] 

Act  of  10th  April,  1834,  pamph.  p.  266. 

An  act  for  erecting  the  County  Board  and  concerning  the  Commissioners  and  Auditors 
of  the  county  of  Philadelphia,  and  for  other  purposes. 

12.  Sect.  I.  The  commissioners  of  the  county  of  Philadelphia,  be  and 
they  are  hereby  authorised  to  borrow  on  the  credit  of  the  said  county  a 
sum  or  sums  not  exceeding,  in  the  whole,  four  hundred  and  seventy-five 
thousand  dollars,  at  an  interest  not  exceeding  five  per  cent,  per  annum, 
which  shall  be  applied  to  the  payment  and  discharge  of  all  debts  hereto- 
fore incurred  or  contracted  and  now  due  or  growing  due  from  the   said 
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county,  or  the  commissioners  thereof,  whether  lor  money  borrowed  by 
them  or  otherwise  howsoever :  frov  dtd,  That  no  engagement  shall  be 
entered  into  by  the  said  commissioners  which  shall  preclude  the  repay- 
ment at  any  time  after  the  first  Monday  in  February,  Anno  Domini  eigh-r 
teen  hundred  and  sixty,  of  any  sum  or  sums  borrowed  under  and  by 
virtue  of  this  act. 

13.  Sect.  II.  Before  effecting  any  loans  under  the  authority  hereby 
given,  the  said  commissoners  shall  give  at  least  thirty  days  notice  by  ad- 
vertisement in  at  least  two  daily  newspapers  in  the  city  of  Philadelphia, 
setting  forth  the  amount  to  be  borrowed  and  fixing  the  day  for  opening 
the  proposals,  until  which  day  sealed  proposals  for  the  whole  or  any  part 
of  such  loan  shall  be  received  at  the  county  commissioners'  office  or  at 
any  bank  by  them  designated,  which  proposals  shall  be  opened  by  the 
said  commissioners  on  the  day  named  for  that  purpose  and  not  sooner, 
and  the  highest  and  best  offer  for  such  loan  shall  be  accepted  by  them. 

14.  Sect.  III.  The  said  commissioners  are  hereby  authorised  to  cause 
to  be  issued  certificates  of  stock  of  not  less  than  one  hundred  dollars  each, 
signed  by  the  commissioners  of  the  county  of  Philadelphia  and  counter- 
signed  by  the  treasurer  of  the  same  county,  setting  forth  that  they  pertain 
to  the  county  loan  for  the  sum  so  borrowed  or  for  any  part  thereof,  and 
the  rate  of  interest,  payable  semiannually  and  reimbursable  at  any  time 
after  the  said  first  Monday  of  February,  Anno  Domini  eighteen  hundred 
and  sixty,  which  stock  thus  created  shall  be  transferable  on  the  books  of 
the  commissioners  of  the  said  county,  or  at  any  bank  to  be  designated  by 
them  and  by  the  owner  or  owners  thereof,  his,  her  or  their  attorney,  and 
new  certificates  of  the  same  shall  be  issued  by  the  commissioners  and 
treasurer  of  the  said  county  to  the  new  holder  or  holders  thereof. 

15.  Sect.  IV.  The  future  proceeds  of  the  county  rates  and  levies  in 
the  said  county  of  Philadelphia  are  hereby  pledged  and  appropriated  for 
the  payment  of  the  interest  and  for  the  reimbursement  of  the  principal  of 
the  stock  to  be  created  by  virtue  of  this  act;  and  it  shall  be  the  duty  of 
the  commissioners  of  the  said  county  to  cause  to  be  paid  out  of  the  pro- 
ceeds of  the  said  rates  and  levies,  such  sum  and  sums  from  t:me  to  time 
as  may  be  wanted  to  discharge  the  interest  accruing  on  the  said  stock,  and 
to  reimburse  the  principal  as  the  same  shall  become  due  and  payable. 

16.  Sect.  V.  From  and  after  the  passage  of  this  act,  the  members 
for  the  time  being,  of  the  Senate  and  House  of "  Representatives  from  the 
city  and  county  of  Philadelphia,  shall  form  the  county  board,  whereof  a 
quorum  shall  consist  of  a  majority  of  the  whole  number,  who  shall  have 
free  access  to  the  books,  papers  and  accounts  of  said  office  and  without 
whose  consent  and  approbation  in  writing  it  shall  not  be  lawful  for  the 
commissioners  of  the  said  county  of  Philadelphia,  to  lay  any  tax  or  county 
rate  and  levy,  or  to  borrow  any  money  except  as  is  hereinbefore  au- 
thorised and  provided  for. 

17.  Suct.  VI.  The  county  commissioners  may  call  meetings  of  the 
said  county  board  whenever  they  shall  deem  it  expedient  so  to  do,  giving 
at  least  ten  days  public  notice  of  the  time  and  place  of  such  meeting  and 
of  the  purpose  for  which  the  same  shall  he  called,  and  also  giving  private 
notice  thereof  to  the   members  of  the  said  board  :  Provided,   That   no 
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meeting  of  the  said  board  shall  be  appointed  to  be  held  at  any  time  during 
the  session  of  the  general  assembly  of  this  commonwealth. 

18.  Sect.  VII.  The  meetings  of  the  said  county  board  shall,  at  all 
times,  be  open  for  the  admission  and  attendance  of  all  peaceable  and  or- 
derly persons. 

19.  Sect.  VIII.  Whenever  and  often  as  the  said  county  board  shall 
authorise  and  approve  of  the  laying  of  any  tax  or  county  rate  and  levy,  or 
the  borrowing  of  any  money  by  the  said  county  commissioners,  a  certificate 
thereof  shall  be  signed  by  the  members  of  the  said  county  board,  or  a 
majority  of  the  whole  number  thereof,  stating  the  amount  authorised  to  be 
so  borrowed  or  raised  by  tax,  rate  or  levy,  and  the  rate  of  such  tax,  which 
certificates  shall  be  immediately  filed  in  the  office  of  the  prothonotary  of 
the  court  of  Common  Pleas  of  the  said  county,  who  shall  record  the  same 
in  a  book  to  be  provided  and  kept  by  him  for  that  purpose;  and  it  shall 
be  the  duty  of  the  said  county  commissioners,  within  ten  days  thereafter, 
to  cause  a  copy  of  such  certificate  to  be  printed  in  at  least  two  daily 
newspapers  in  the  city  or  county  of  Philadelphia. 

[For  the  rest  of  this  act — see  title  Roads.] 

Act  of  15th  April,  1834,  Pamph.  p.  537. 
An  act  relating  to  counties  and  townships,  and  county  and  township  officers. 

20.  Sect.  XV.  The  electors  of  every  county  shall,  on  the  day  of  the 
general  election  in  each  year,  elect  one  respectable  citizen  to  serve  as 
commissioner  of  the  county,  for  the  term  of  three  years  next  ensuing  such 
election,  and  until  a  successor  shall  be  duly  elected  or  appointed. 

Sect.  XVI.  If  an  election  of  a  county  commissioner  shall  not  take 
place  as  hereinbefore  provided,  or  if  such  election  shall  be  set  aside  ac- 
cording to  law,  or  if  any  commissioner  shall  decline  serving  in  such  office, 
or  shall  die,  or  shall  remove  out  of  the  county,  or  be  removed  from  office, 
the  remaining  commissioner  or  commissioners,  together  with  the  court  of 
Quarter  Sessions  of  the  county,  shall  appoint  a  suitable  citizen  to  fill  the 
vacancy  until  the  next  general  election,  when  a  commissioner  shall  be 
elected  for  the  unexpired  term. 

Sect.  XVII.  Every  commissioner  elected  or  appointed  as  aforesaid, 
shall,  before  he  enters  upon  the  duties  of  his  office,  take  and  subscribe  an 
oath  or  affirmation,  before  some  person  having  authority  to  administer 
oaths,  to  support  the  constitution  of  the  United  States  and  that  of  this  state, 
and  to  perform  the  duties  of  his  office  with  fidelity;  which  oath  or  affir- 
mation, certified  by  the  person  before  whom  it  was  taken,  shall,  within 
ten  days  thereafter,  be  filed  by  such  commissioner  in  the  office  of  the  clerk 
of  the  court  of  Quarter  Sessions  of  the  same  county. 

Sect.  XVIII.  The  commissioners  of  each  county  shall  assemble  at  the 
seat  of  justice  thereof,  within  thirty  days  after  the  general  election  in  each 
year,  when  each  new  commissioner  shall  produce  a  certificate,  under  the 
hand  and  seal  of  the  clerk  of  the  court  of  Quarter  Sessions  of  the  same 
county,  of  his  election  and  qualifications  according  to  the  provisions  of 
this  act. 
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Sect.  XIX.  Two  of  the  commissioners  aforesaid,  shall  form  a  board 
for  the  transaction  of  business,  and  when  convened  in  pursuance  of  notice 
or  according  to  adjournment,  shall  be  competent  to  perform  all  and  singu- 
lar the  duties  appertaining  to  the  office  of  county  commissioners. 

Sect.  XX.  It  shall  be  the  duty  of  the  commissioners  of  each  county,  to 
appoint  a  suitable  person  as  clerk,  who  shall  keep  the  books  and  accounts 
oi  the  board,  record  or  file  their  proceedings  and  papers,  attest  all  orders 
and  warrants  issued  by  them,  and  perform  all  other  acts  pertaining  to  his 
office  as  clerk.  He  shall  receive  for  his  services  such  sum  as  the  com- 
missioners shall,  at  their  first  meeting  in  each  year,  agree  upon. 

Sect.  XXI.  Copies  of  the  proceedings  of  the  commissioners,  certified 
by  their  clerk,  under  the  county  seal,  shall  he  good  evidence  in  the  trial 
of  any  case,  in  any  of  the  courts  within  this  Commonwealth. 

Sect.  XXII.  It  shall  be  the  duty  of  the  commissioners  of  each  county 
to  publish  annually  once  a  week  for  four  successive  weeks  in  the  month  of 
February,  a  full  and  accurate  statement  of  all  receipts  and  expenditures  of 
the  preceding  year,  in  one  or  more  of  the  newspapers  printed  in  the  coun- 
ty, and  if  no  newspaper  be  published  in  such  county,  then  in  at  least  fifty 
printed  handbills,  to  be  set  up  in  the  most  public  places  in  the" county. 

Sect,  XXIII.  Such  statement  shall  enumerate  the  respective  sums  paid 
by  each  ward  and  township  within  the  city  and  county,  and  also  designate 
all  sums  expended  for  the  support  of  prisons,  the  pay  of  each  commission- 
er and  of  their  clerk,  the  repairs  of  old  or  the  erection  of  new  bridges,  and 
the  sums  paid  lo  individuals  for  lands  over  which  roads  may  have  been  laid 
out,  together  with  such  other  items  as  may  have  a  tendency  to  convey 
general  information  of  the  transactions  of  the  preceding  year. 

Sect.  XXIV.  If  the  commissioners  of  any  county  shall  neglect  or 
refuse  to  perform  any  duty  required  of  them  by  law,  or  if  any  one  of  such 
commissioners  shall  neglect  or  refuse  to  perform  any  official  duty,  they  or 
he  shall  respectively  be  fined  in  a  sum  not  exceeding  one  hundred  dollars. 

Sect.  XXV.  The  commissioners  of  every  county  shall  respectively 
have  power  to  administer  oaths  and  affirmations  in  all  cases  arising  in  the 
performance  of  the  duties  of  their  office. 

Sect.  XXVI.  The  commissioners  of  each  county  shall  respectively 
receive  out  of  the  county  treasury  the  sum  of  one  dollar  and  fifty  cents 
for  each  day  they  shall  necessarily  attend  to  the  duties  of  their  offices. 

21.  Sect.  XXVII.  The  commissioners  of  each  county  shall  annually 
in  the  first  week  in  the  month  of  January,  appoint  a  respectable  citizen  as 
county  treasurer,  and  in  the  event  of  ihe  death,  removal  from  the  county, 
or  misbehaviour  in  office  of  such  treasurer,  it  shall  be  the  duty  of  the  com- 
missioners to  appoint  a  fit  person  to  fill  the  vacancy  until  the  end  of  the 
year. 

Sect.  XXVIII.  "Provided,  That"  no  judge,  clerk  or  prothonotary  of 
any  court,  county  commissioner  or  auditor,  shall  receive  the  appointment 
of  county  treasurer,  and  that  no  person  shall  be  appointed  to  such  office 
within  three  years  after  he  shall  have  been  a  county  commissioner  or 
auditor :  And  provided  also,  That  no  county  treasurer  shall  be  capable 
of  receiving  a  re-appointment,  unless  he  produce  to  the  commissioners  a 
certificate  from  the  Auditor  General  and  State  Treasurer  that  his  accounts 
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with  the  commonwealth  have  been  duly  settled,  and  the  moneys  belong- 
ing to  the  commonwealth  paid  over  according  to  law,  which  certificate 
sha.il  be  filed  in  the  olfice  of  such  commissioners. 

Sect.  XXIX.  No  county  treasurer  shall  serve  in  said  office  longer  than 
three  years  in  any  term  of  six  years. 

Sect.  XXX.  If  the  commissioners  of  any  county  shall  appoint  to  the 
office  of  treasurer  any  person  who  by  law  is  declared  to  be  incapable  of 
receiving  such  appointment,  they  shall  be  deemed  to  be  guilty  of  a  mis- 
demeanor in  office,  and  each  commissioner  consenting  to  such  appoint- 
ment, shall  be  sentenced  to  pay  a  fine  of  not  less  than  fifty  dollars  nor 
more  than  three  hundred  dollars,  at  the  discretion  of  the  court,  for  the  use 
of  the  commonwealth. 

Sect.  XXXI.  It  shall  be  the  duty  of  the  commissioners  of  each  county 
annually  within  ten  days  after  the  appointment  of  the  county  treasurer,  to 
grant  to  such  treasurer  a  certificate  of  his  appointment,  under  the  county 
seal,  which  shall  be  entered  of  record  in  the  office  of  the  recorder  of  deeds 
of  the  same  county,  and  also  to  forward  to  the  Auditor  General  a  certifi- 
cate in  similar  form,  stating  the  name  of  the  county  treasurer  and  the  date 
of  his  appointment. 

Sect.  XXXII.  No  person  appointed  treasurer  of  any  county  shall  un- 
dertake any  of  the  duties  of  his  office  until  a  certificate  of  his  appointment 
shall  have  been  given  and  recorded  in  conformity  with  this  act,  nor  until 
he  shall  have  given  bond,  with  sureties,  as  is  hereinafter  provided. 

Sect.  XXXI 1 1.  Each  county  treasurer  shall  give  bond  with  sureties,- 
to  the  satisfaction  of  the  commissioners,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office  :  for  a  just  account  of  all  moneys  that 
may  come  into  his  hands  on  behalf  of  the  county:  for  the  delivery  to  his 
successor  in  office,  of  all  books,  papers,  documents  and  other  things,  held 
iu  right  of  his  office,  and  for  the  payment  to  him  of  any  balance  of  money, 
belonging  to  the  county,  remaining  in  his  hands. 

Sect.  XXXIV.  Each  county  treasurer  shall  also,  before  entering  upon 
the  duties  of  his  office,  give  a  bond  with  sufficient  security,  to  be  approved 
of  by  at  least  two  of  the  judges  of  the  court  of  Quarter  Sessions  of  the 
same  county,  and  in  such  penalty  as  the  said  judges  shall  deem  sufficient, 
conditioned  for  the  faithful  discharge  of  all  duties  enjoined  upon  him  by 
law  in  behalf  of  the  commonwealth,  and  for  the  payment,  according  to 
law,  of  ail  moneys  received  by  him  for  the  use  of  the  commonwealth, 
which  bond  shall  be  taken  by  and  acknowledged  before  the  recorder  of 
deeds  of  the  same  county,  and  recorded  in  his  office  at  the  cost  of  the 
county  treasurer,  and  the  original  bond  she.ll  be  forthwith  transmitted  to- 
the  auditor  general. 

Sect.  XXXV.  Copies  of  the  record  of  the  official  bond  of  any  county 
treasurer,  acknowledged  and  recorded  as  aforesaid,  and  duly  certified  by 
the  recorder  of  deeds  for  the  time  being,  shall  be  good  evidence  in  any 
action  brought  against  such  treasurer  or  his  sureties  on  such  bond,  accord- 
ing to  its  form  and  effect,  in  the  same  manner  as  the  original  would  be  if 
produced  and  offered  in  evidence. 

Sect.  XXXVI.  If  any  county  treasurer  shall  fail  to  transmit  to  the 
auditor  general,  within  one  month  after  his  appointment,  the  bond  required 
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by  this  act  to  be  given  by  him  for  the  use  of  the  commonwealth,  the  audi- 
tor general  shall  give  notice  thereof  to  the  county  commissioners,  who 
shall  forthwith  proceed  to  remove  such  treasurer  from  office,  and  appoint 
some  suitable  person  in  his  place. 

Sect.  XXXVII.  It  shall  be  the  duty  of  every  county  treasurer  to  receive 
all  moneys  due  or  accruing  to  the  county,  and  to  pay  the  same  on  war- 
rants drawn  by  the  commissioners.  He  shall  keep  a  just  and  true  account 
of  all  moneys  received  and  disbursed,  which  account  shall  be  at  all  times 
open  to  the  inspection  of  the  commissioners,  and  of  each  of  them  ;  he  shall, 
once  in  three  months,  and  oftener  if  required,  furnish  the  commissioners 
with  a  statement  of  all  moneys  received  and  disbursed  since  the  date  of  his 
last  statement,  exhibiting-  the  balance  remaining  in  his  hands,  together  with 
the  names  of  the  collectors  in  whose  hands  any  arrearages  of  taxes  may 
remain,  with  the  amount  thereof;  and  he  shall,  once  in  each  year,  state 
his  accounts  and  produce  his  vouchers,  which,  after  examination  by  the 
commissioners,  shall  be  by  them  laid  before  the  county  auditors  for  settle- 
ment according  to  law. 

Sect.  XXXVIII.  It  shall  be  the  duty  of  every  county  treasurer  to  keep 
separate  accounts  of  all  moneys  received  by  him  on  behalf  of  the  common- 
wealth, from  the  following  sources,  viz: 

1.  From  licenses  granted  to  hawkers  and  pedlars. 

2.  From  licenses  to  tavern  keepers. 

3.  From  licenses  to  retailers  of  foreign  merchandize,  specifying,  in  each 
of  these  cases,  the  names  of  the  parties,  the  rate  or  amount  paid  for  such 
licenses,  and  the  year  for  which  such  license  Was  issued,  or  the  duty  paid. 

4.  From  exempt  fines. 

5.  From  duties  on  collateral  inheritances,  specifying  the  name  of  the 
decedent  and  the  amount  or  value  of  the  estate. 

6.  From  taxes  assessed  on  real  or  personal  property,  or  otherwise,  for 
the  use  of  the  commonwealth,  in  pursuance  of  any  act  of  Assembly. 

7.  From  pamphlet  laws  and  state  maps. 

8.  From  any  other  source  from  which,  by  law,  he  now  is  or  hereafter 
may  be  required  to  receive  money  on  behalf  of  the  commonwealth. 

Sect.  XXXIX.  It  shall  be  the  duty  of  every  county  treasurer,  within 
ten  days  after  the  first  days  of  July  and  November  in  each  year,  and 
oftener  if  required  by  the  auditor  general,  to  forward  to  the  auditor  gene- 
ral a  statement,  under  oath  or  affirmation,  of  all  moneys  received  by  him 
for  the  use  of  the  commonwealth  since  the  date  of-his  last  statement,  dis- 
tinguishing the  amount  received  from  each  source  of  revenue,  and  embrac- 
ing the  several  particulars  hereinbefore  stated. 

Sect.  XL.  It  shall  be  the  duty  of  every  county  treasurer,  within  ten 
days  after  the  first  day  of  July  and  the  second  Tuesday  of  December  in 
each  year,  to  pay  over  to  the  State  Treasurer,  or  deposite  to  his  credit  in 
a  bank  to  be  designated  by  the  State  Treasurer,  the  amount  of  moneys 
received  by  him  for  the  use  of  the  commonwealth  during  the  preceding 
"  half  year,"  deducting  therefrom  such  sum  or  amount  as  may  by  law  be 
allowed  to  him  for  his  compensation :  Provided,  That  when  the  sum  or 
sums  received  by  any  county  treasurer,  on  account  of  the  tax  on  collateral 
inheritances,  shall  exceed  five  hundred  dollars,  the  same  shall  be  paid  into 
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the  State  Treasury  within  one  month  thereafter:  Jfnd  provided  f wither, 
That  the  commission  allowed  county  treasurers  in  any  one  estate,  shall 
not  exceed  one  hundred  dollars. 

Sect.  XLI.  Each  county  treasurer  shall  receive,  in  full  compensation 
for  his  services  on  behalf  of  the  county,  a  certain  amount  per  cent,  on  all 
moneys  received  and  paid  by  him,  which  rate  shall  be  settled  from  time 
to  time  by  the  county  commissioners  with  the  approbation  of  the  county 
auditors. 

Sect.  XLII.  Each  county  treasurer  shall  be  entitled  to  deduct  from  the 
gross  amount  of  moneys  received  by  him  for  the  use  of  the  commonwealth, 
on  each  separate  account  he  is  required  to  keep  and  settle,  a  commission 
in  the  following  proportions,  viz:  where  the  whole  sum  accounted  for  and 
paid  into  the  state  treasury,  or  otherwise,  for  the  use  of  the  commonwealth 
as  directed  by  law,  arising  from  either  of  the  accounts  specified  in  this  act, 
does  not  exceed  one  thousand  dollars,  at  the  rate  of  rive  per  cent. ;  when 
it  exceeds  that  sum  and  does  not  exceed  two  thousand  dollars,  one  per  cent, 
for  such  excess  over  the  one  thousand  dollars;  and  on  all  beyond  the  sum 
of  two  thousand  dollars,  one  half  of  one  per  cent.:  Provided,  That  no 
commission  shall  be  allowed  to  any  county  treasurer,  unless  the  amount 
due  the  commonwealth  and  received  by  him,  be  paid  over  within  the  times 
hereinbefore  specified,  and  unless  his  accounts  shall  be  transmitted  and 
settled  on  or  before  the  second  Tuesday  of  December  in  each  and  every 
year. 

Sect.  XLIII.  If  any  county  commissioners  or  county  treasurer,  shall 
be  concerned  in  any  contract,  or  shall  be  directly  or  indirectly  interested 
m  the  construction  of  any  public  work  or  improvement,  made  or  underta- 
ken under  the  authority  of  the  commissioners  of  the  same  county,  the 
same  shall  be  deemed  a  misdemeanor  in  office,  and  such  commissioner  or 
treasurer,  shall  be  fined  in  a  sum  not  exceeding  five  hundred  dollars,  and 
shall  be  adjudged  by  the  court  to  be  removed  from  offiee  :  Provided,  That 
nothing  herein  contained,  shall  be  construed  to  prevent  such  commissioner 
receiving  his  lawful  compensation,  while  necessarily  attending  in  his 
official  character  to  the  progress  of  any  public  work  or  improvement. 

22.  Sect.  XLIV.  The  electors  of  every  county  shall  on  the  day  of 
the  general  election  in  each  year,  elect  one  respectable  citizen  to  serve  as 
auditor  of  the  county  tor  the  term  of  three  years  next  ensuing  such  elec- 
tion, and  until  a  successor  shall  be  duly  elected  or  appointed. 

Sect.  XLV.  If  an  election  of  an  auditor  shall  not  take  place  as  is 
hereinbefore  provided,  or  if  such  election  shall  be  set  aside  according  to 
law,  or  if  any  auditor  shall  decline  serving  in  the  office,  or  shall  die,  or 
remove  out  of  the  county,  or  be  removed  from  office,  the  court  of  Quarter 
Sessions  of  the  county  shall  appoint  a  suitable  citizen  to  fill  the  vacancy 
unlil  the  next  general  election,  when  an  auditor  shall  be  elected  for  the 
unexpired  term. 

Sect.  XLVI.  Every  auditor  elected  or  appointed  as  aforesaid,  shall, 
before  he  enters  upon  the  duties  of  his  office,  take  or  subscribe  an  oath  or 
affirmation  before  some  person  having  authority  to  administer  oaths,  to 
support  the  constitution  of  the  United  States,  and  that  of  this  state,  and  to 
perform  the   duties  of  his  office  with  fidelity,  which  oath  or  affirmation, 

in 
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certified  by  the  person  before  whom  it  was  taken,  shall  within  ten  days 
thereafter  be  tiled  by  such  auditor  in  the  office  of  the  clerk  of  the  court 
of  Quarter  Sessions  of  the  proper  county. 

Sect.  XLVII.  The  auditors  of  each  county  shall  assemble  at  the  seat 
of  justice  thereof,  on  the  first  Monday  of  January  in  each  year,  and  at 
such  other  times  as  they  may  find  necessary  for  the  performance  of  the 
duties  required  of  them  by  law. 

Sect.  XLVIII.  The  auditors  of  each  county,  any  two  of  whom  when 
duly  convened  shall  be  a  quorum,  shall  audit,  settle  and  adjust  the  accounts 
of  the  commissioners,  treasurer  and  sheriffand  coroner  of  the  county,  and 
make  report  thereof  to  the  court  of  Common  Pleas  of  such  county,  to- 
gether with  a  statement  of  the  balance  due  from  or  to  such  commissioners,, 
treasurer,  sheriff  or  coroner. 

Sect.  XLIX.  It  shall  also  be  the  duty  of  the  auditors  of  each  county,, 
to  audit,  settle  and  adjust  the  accounts  of  the  treasurer  of  the  county  with 
the  state  treasury,  and  of  such  other  officers  in  the  county  receiving  mo- 
ney for  the  use  of  the  commonwealth  as  may  be  referred  to  them  by  the 
auditor  general,  and  to  make  a  separate  report  thereof  to  the  court  of 
Common  Pleas  for  the  county,  together  with  a  statement  of  the  balances 
due  from  or  to  such  treasurer  or  other  officer. 

Sect.  L.  The  auditor  of  each  county  shall  have  power  to  issue  subpoe- 
nas to  obtain  the  attendance  of  the  officers  whose  accounts  they  are  re- 
quired to  adjust,  their  executors  and  administrators,  and  of  any  persons 
whom  it  may  be  necessary  to  examine  as  witnesses,  and  to  compel  their 
attendance  by  attachment  in  like  manner  and  to  the  same  extent  as  any 
court  of  Common  Pleas  of  this  state  may  or  do  in  cases  depending  before 
them ;  and  also  to  compel,  in  like  manner,  the  production  of  all  books, 
vouchers  and  papers  relative  to  such  accounts,  and  such  subpoena  and  at- 
tachment shall  be  served  and  executed  by  the  sheriff  or  coroner  of  the 
respective  county,  as  the  case  may  require. 

Sect.  LI.  The  auditors  of  each  county  shall  have  power  to  administer 
oaths  and  affirmations  to  all  persons  brought  or  appearing  before  them, 
whether  accountants,  witnesses  or  otherwise ;  and  all  persons  guilty  of 
swearing  or  affirming  falsely  on  such  examination,  shall  be  liable  to  the 
pains  and  penalties  of  perjury. 

Sect.  LII.  If  any  person  appearing  before  such  auditors  for  examina- 
tion, shall  refuse  to  take  such  oath  or  affirmation,  or  after  having  been 
sworn  or  affirmed,  shall  refuse  to  make  answer  to  such  questions  as  shall 
be  put  to  him  by  the  auditors  touching  the  public  accounts,  or  the  official 
conduct  of  such  public  officers,  or  any  of  them,  such  persons  so  refusing 
may  be  committed  by  the  auditors  to  the  county  jail,  by  warrant  under 
their  hands  and  seals,  directed  to  the  sheriff  or  any  constable  of  the  county y 
setting  forth  particularly  the  cause  of  such  commitment,  until  he  shall 
submit  to  be  sworn  or  affirmed,  or  to  make  answers  to  such  questions  or 
be  otherwise  legally  discharged. 

Sect.  LIII.  Witnesses  attending  before  auditors  shall  receive  out  of  the 
county  stock,  the  same  allowance  as  is  received  by  witnesses  attending 
before  the  courts  of  this  state;  and  where  final  judgment  shall  be  given 
.against  any  officer  whose  accounts  shall  have  been  settled  by  the  auditors, 
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the  charges  of  the  attendance  of  such  witnesses  shall  be  included  in  the 
costs  assessed  against  such  officer. 

Sect.  L1V.  If  any  person  in  possession  of  books,  vouchers  or  papers 
relative  to  public  accounts  before  auditors,  shall  refuse  to  produce  the  same, 
or  if  any  officer  whose  accounts  are  to  be  settled  and  adjusted  by  *uch 
auditors,'  shall  refuse  to  attend  or  submit  to  examination  as  is  hereinbefore 
directed,  the  auditors  shall  proceed  by  the  examination  of  witnesses  and 
other  evidence  to  ascertain  and  settle  as  near  as  may  be  the  amount  of 
public  money  received  by  such  officer  and  its  application  to  public  purposes 
or  otherwise. 

Sect.  LV.  The  report  of  the  auditors  shall  be  filed  among  the  records 
of  the  court  of  Common  Pleas  of  the  respective  county,  and  from  the  time 
of  being  so  filed  shall  have  the  effect  of  a  judgment  against  the  ical  estate 
of  the  officer,  who  shall  thereby  appear  to  be  indebted  either  to  the  com- 
monwealth or  to  the  county. 

Sect.  LVI.  An  appeal  may  be  made  from  such  report  to  the  court  of 
Common  Pleas  of  the  same  county,  either  by  the  commonwealth,  the 
county,  or  the  officer,  and  thereupon  the  court  may  direct  an  issue  as  the 
case  may  require,  to  be  tried  by  a  jury  upon  whose  verdict  final  judgment 
shall  be  entered. 

Sect.  LVII.  Such  appeal  shall  be  entered  by  the  commonwealth  with- 
in four  months,  and  by  the  county  and  (or)  the  officer  within  sixty  days 
after  the  filing  of  the  report :  Provided,  That  if  the  officer  be  the  appellant, 
he  shall  enter  into  a  recognizance  with  two  sufficient  sureties  in  double  the 
sum  found  due  by  such  report,  with  condition  to  prosecute  the  appeal  with 
effect,  and  to  pay  the  costs  and  such  sum  of  money  as  he  shall  appear  by 
the  verdict  of  the  jury  to  be  indebted. 

Sect.  LVI  1 1.  If  an  appeal  shall  not  Le  entered  and  security  given  as 
is  hereinbefore  required,  or  if  upon  such  an  appeal  judgment  shall  be  given 
in  favor  of  the  commonwealth  or  of  the  county,  execution  shall  thereupon 
issue  against  the  property  or  person  of  the  defaulting  officer,  in  like  man- 
ner as  upon  judgments  recovered  in  the  usual  course  of  law. 

Sect.  LIX.  It  shall  be  the  duty  of  the  auditors  of  each  county,  within 
ten  days  after  preparing  the  same,  to  transmit  to  the  auditor  general  a 
certified  copy  of  their  report  upon  the  accounts  of  the  treasurer  of  the 
respective  county  with  the  State  Treasury,  and  of  such  other  officers  as 
may  be  referred  to  them  as  aforesaid. 

Sect.  LX.  The  auditors  of  each  county  shall  be  allowed  out  of  the 
county  stock,  the  sum  of  one  dollar  and  fifty  cents  each,  for  each  days' 
necessary  attendance  upon  the  duties  of  their  office. 

Sect.  LXI.  The  amount  payable  to  auditors  for  their  services  and 
incidental  expenses,  and  the  costs  of  the  attendance  of  witnesses  before 
them,  shall  be  paid  out  of  the  county  stock,  by  an  order  drawn  upon  the 
county  treasurer  by  the  judges  of  the  court  of  Common  Pleas  of  the  same 
county. 

[See  the  title  Sheriff  and  Coroner,  for  th2  sections  here  omitted.] 

23.  Sect.  LXXXI.  It  shall  be  lawful  for  the  electors  of  every  town-* 
ship,  annually  to  elect  the  following  township  officers,  to  wit : 

1.  An  assessor. 


148  COUNTY  AND  TOWNSHIP  OFFICERS. 

(Act  of  15th  April,  1834.) 

2.  Three  supervisors  to  be  elected  in  one  thousand  eight  hundred  and 
thirty-five,  one  to  serve  one  year,  one  two  years,  and  one  three  years,  and 
thereafter  one  each  year,  to  serve  three  years.     [ Altered,  post  34.] 

3.  A  township  treasurer- 

4.  A  town  clerk  who  shall  serve  in  their  respective  offices  for  the  term 
of  one  year,  and  until  a  successor  shall  be  duly  elected  or  appointed : 
Prodded,  That  if  the  whole  number  of  votes  given  in  for  the  olfices  of 
town  clerk  or  township  treasurer,  shall  not  exceed  one-half  the  numher 
of  votes  polled  at  the  same  election  for  supervisors,  then  and  in  that  case, 
no  person  shall  be  considered  as  duly  elected  to  either  of  those  offices. 

5.  Three  township  auditors  to  be  elected  for  the  same  term  and  in  the 
same  manner  as  supervisors. 

6.  Two  persons  whose  names  shall  be  returned  to  the  court  of  Quarter 
Sessions  of  the  proper  county,  for  the  office  of  constable,  as  is  hereinafter 
provided.  And  in  the  year  one  thousand  eight  hundred  and-thirty  four, 
and  every  third  year  thereafter,  it  shall  be  lawful  for  the  electors  of  every 
township  to  elect  two  assistant  assessors,  for  the  term  of  one  year. 

Sect.  LXXXI1.  The  election  for  assessors,  assistant  assessors" shall  be 
held  on  the  clay  and  at  the  place  appointed  by  law,  for  the  choice  of 
inspectors  of  the  general  election.  The  election  for  all  other  township 
officers,  shall  be  held  at  such  place  on  the  "third"  Friday,  of  the  month 
of  March,  in  each  year: "  Provided,  That  the  elections  for  township 
officers  in  the  connty  of  Tioga,  and  in  the  townships  of  Harmony  and 
Great  Bend,  in  Susquehanna  county,  and  in  the  township  of  Asylum,  in 
the  county  of  Bradford,  and  in  the  township  of  Preston,  in  Wayne,  shall 
be  holden  on  the  ihird  Friday  of  February,  annually. 

Sect.  LXXXIII.  If  the  electors  of  any  township  shall  fail  to  chocse 
any  township  officer,  other  than  assessor,  assistant  assessor  or  constable, 
or  if  any  person  elected  to  such  office,  shall  neglect  or  refuse  to  serve 
therein,  or  if  any  vacancy  shall  happen  in  such  office,  bv  death  or  other- 
wise, it  shall  be  lawful  for  the  Court  of  Quarter  Sessions  of  the  proper 
county,  to  appoint  a  suitable  person  to  fill  such  office,  until  the  next  annual 
election. 

Sect.  LXXXIV.  No  person  shall  be  eligible  to  any  township  office 
unless  he  be  an  elector  of  the  township  for  which  he  shall  be  chosen. 

Sect.  LXXXV.  If  any  person  elected  or  appointed  to  any  township 
Office,  excepting  that  of  constable,  and  duly  notified  thereof,  shall  neglect 
or  refuse  to  serve  in  such  office,  he  shall  forfeit  and  pay  the  sum  of  twen- 
ty dollars;  Provided,  That  no  person  shall  be  required  to  serve  in  any 
such  office  more  than  three  years  in  twelve  years. 

Sect.  LXXXVI.  Every  person  elected  or  appointed  to  any  township 
office,  shall  before  entering  upon  the  duties  of  his  office,  take  and  subscribe 
an  oath  or  affirmation,  before  some  person  having  authority  to  administer 
oaths,  to  support  the  constitution  of  the  United  States  and  that  of  this 
commonwealth,  and  perform  the  duties  of  his  office  with  fidelity,  a  copy 
of  which  oath  or  affirmation  certified  by  the  person  by  whom  the  same 
shall  be  administered,  shall  within  ten  days  thereafter  be  filed  with  the 
town  clerk,  if  there  be  one  in  such  township. 

24.  Sect.    LXXXVII.   If  the  elector.*;  of  any  township  shall  fail  to 


COUNTY  AND  TOWNSHIP  OFFICERS.  140 

(Act  of  15th  April,  1634.) 

-choose  an  assessor  or  assistant  assessor  at  the  time  appointed  by  law,  or 
if  any  person  elected  to  such  office  shall  neglect  or  refuse  to  serve  therein, 
or  if  any  vacancy  shall  happen  therein,  by  death  or  otherwise,  ihe  com- 
missioners of  the  county  shall  appoint  a  fit  person  to  fill  the  office  who 
shall  have  the  same  powers,  be  subject  to  the  same  penalties,  and  receive 
the  same  compensation,  as  if  he  had  been  elected  in  manner  aforesaid. 

Sect.  LXXXV111.  It  shall  be  the  duty  of  each  assessor  and  assistant 
assessor  to  produce  to  the  commissioners  of  the  county  within  twenty  days 
after  his  election  or  appointment,  a  copy  of  the  oath  or  affirmation  taken 
and  subscribed  by  him  as  is  hereinbefore  directed  and  attested  by  the  per- 
son by  whom  the  same  was  administered  which  shall  be  filed  by  the 
commissioners  in  their  office. 

Sect.  LXXXIX.  It  shall  be  the  duty  of  each  assessor  and  assistant 
assessor  to  keep  an  account  of  the  several  days  by  him  actually  employed 
in  the  performance  of  his  duties,  and  to  make  return  of  the  same  to  the 
commissioners  of  the  county  verified  by  his  oath  or  affirmation,  and  for 
each  day  necessarily  so  employed,  he  shall  receive  the  sum  of  one  dollar. 
25.  Sect.  XC.  The  supervisors  of  each  township  elected  or  appointed 
in  pursuance  of  this  act  shall  perform  all  the  duties  imposed  by  law  on 
supervisors  of  the  public  roads  or  highways,  and  be  subject  to  the  same 
responsibilities,  and  shall  be  by  virtue  of  their  office  overseers  of  the  poor 
of  the  township  where  the  poor  are  a  township  charge.  And  it  shall  be 
the  duty  of  the  said  supervisors  to  keep  fair  and  clear  accounts  in  a  book 
to  be  provided  for  the  purpose,  of  all  moneys».received  by  them  or  either 
of  them,  and  by  them  or  either  of  them  expended,  on  behalf  of  the  town- 
ship,  and  such  accounts,  verified  by  oath  or  affirmation,  shall  be  exhibited 
to  the  township  auditors  at  the  annual  settlement  of  the  accounts  of  such 
supervisors.     [Altered,  post  35.] 

SkCt.  XCI.  If  any  supervisor  shall  after  ten  days  notice  neglect  or  refuse 
to  produce  his  accounts  before  the  auditors  or  to  pay  over  to  his  successor 
in  office  any  balance  of  public  money  in  his  hands  or  to  deliver  to  such 
successor  the  books  of  account  as  aforesaid,  it  shall  be  lawful  for  the  audi- 
tors by  warrant  under  their  hands  and  seals  directed  to  the  sheriff  or  any 
constable  of  the  county,  setting  forth  particularly  the  cause  of  such  com- 
mitment, to  commit  such  delinquent  to  the  county  jail  until  he  shall  comply 
with  the  requisitions  of  the  law  or  be  otherwise  legally  discharged. 

Sect.  XCI  I.  If  any  supervisor  shall  neglect  or  refuse  to  perform  any 
duty  required  of  him  by  law,  he  shall  forfeit  and  pay  a  sum  not  less  than 
four  dollars  nor  exceeding  fifty  dollars,  to  be  recovered  in  a  summary  way, 
by  action  of  debt  in  the  name  of  the  commonwealth,  before  any  justice 
of  the  peace  of  the  county,  to  be  applied  towards  repairing  the  highways 
of  the  same  township :  Provided,  That  such  supervisors  may  appeal 
from  the  judgment  of  such  justice  to  the  next  court  of  Quartet  Sessions, 
who  shall  take  such  order  thereon  as  to  them  shall  appear  just  and  rea- 
sonable, and  the  same  shall  be  final  and  conclusive. 

Sect.  XCIIl.  Each  supervisor  shall  be  allowed,  in  the  settlement  of 
his  accounts,  a  sum  not  exceeding  one  dollar  for  each  day  he  shall  be 
necessarily  employed  in  discharging  the  duties  of  his  office. 

Sect.  XCIV.  The  office  of  overseers  of  the  poor  is  hereby  abolished, 
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and  the  duties  and  powers  appertaining  thereto  are  transferred  to  the  super- 
visors to  be  elected  under  this  act,  where  the  poor  are  a  township  charge ; 
and  the  said  supervisors  are  hereby  authorised  to  levy  and  collect  in 
money  so  much  of  the  taxes  as  may  be  necessary  to  defray  the  debts 
contracted  and  expenses  incurred  in  the  performance  of  their  duties.  [See 
post  35.] 

26.  Sect.  XCV.  Each  township  treasurer  shall  give  bond,  with  sure- 
ties to  the  satisfaction  of  the  supervisors  of  the  same  township,  conditioned 
for  the  faithful  performance  of  the  duties  of  his  office,  for  a  just  account  of 
all  moneys  that  may  come  into  his  hands  by  virtue  thereof,  for  the  delivery 
to  his  successor  in  office  of  all  books,  papers,  documents,  and  other  things 
held  in  right  of  his  office,  and  for  the  payment  to  him  of  any  balance  of 
money  belonging  to  the  township  that  may  remain  in  his  hands. 

Sect.  XCVI.  It  shall  be  the  duty  of  every  township  treasurer  to  re- 
ceive all  moneys  due  or  accruing  to  the  township,  and  to  keep  distinct 
accounts  of  all  sums  received  from  taxes  and  other  sources,  which  accounts 
shall  at  all  times  be  open  to  the  inspection  of  the  supervisors  of  the  town- 
ship and  of  each  of  them  :  he  shall  pay  all  moneys  received  by  him  from 
taxes  or  otherwise,  on  orders  drawn  by  the  supervisors  of  the  township; 
and  he  shall  annually  state  his  accounts,  and  lay  the  same,  together  with 
the  vouchers,  before  the  township  auditors  for  settlement  according  to  law. 

Sect.  XCVII.  Each  township  treasurer  shall  receive,  in  full  compensa- 
tion for  his  services,  a  certain  amount  per  cent,  on  all  moneys  received 
and  paid  by  him,  which  rate  shall  be  settled  from  time  to  time  by  the  su- 
pervisors of  the  township,  with  the  approbation  of  the  township  auditors. 

Sect.  XCVIII.  If  any  township  treasurer  shall  neglect  or  refuse  to 
perform  any  of  the  duties  of  his  office,  he  shall  be  fined  in  a  sum  not  ex- 
ceeding one  hundred  dollars,  and  shall  be  disqualified  from  holding  the 
office. 

27.  Sect.  XCIX.  The  town  clerk  in  each  township  shall  be  clerk  to 
the  supervisors  of  the  same  township,  and  as  such  shall  keep  a  record  of 
the  proceedings  of  the  said  officers,  and  shall  receive  such  compensation 
therefor  as  they  shall  deteimine. 

Sect.  C.  It  shall  be  the  duty  of  each  town  clerk,  whenever  necessary, 
to  provide  a  suitable  book  or  books,  for  the  purpose  of  entering  therein  all 
matters  of  which  he  shall  by  law  be  required  to  keep  a  record,  the  expense 
of  which  books  shall  be  paid  by  the  township  treasurer  out  of  the  town- 
ship funds. 

Sect.  CI.  The  book  or  books  so  to  be  provided  by  the  town  clerk, 
shall  be  kept  by  him,  and  shall  be  open  to  the  inspection  of  any  person 
who  may  have  occasion  to  search  therein,  and  for  each  search  he  shall  be 
entitled  to  a  fee  of  ten  cents. 

28.  Sect.  CII.  The  auditors  of  each  township,  any  two  of  whom  duly 
convened  shall  be  a  quoium,  shall  meet  annually  on  the  second  Monday  of 
April,  and  oftcner  if  necessary,  and  shall  audit,  settle  and  adjust  the  ac- 
counts of  the  supervisors  and  treasurer  of  the  township,  and  of  such  other 
township  officers  as  may  by  law  be  referred  to  them. 

Sect.  CIII.  The  report  of  such  township  auditors  shall  be  filed  with 
the  town  clerk,  if  there  be  one;  and  if  there  be  no  town  clerk,  it  shall 
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remain  with  the  senior  auditor,  for  the  inspection  of  all  persons  concern- 
ed. 

Sect.  CIV.  It  shall  be  lawful  for  the  township,  or  the  officer  account' 
ing,  to  appeal  from  such  settlement  to  the  court  of  Common  Pleas  of 
the  same  county,  within  thirty  days  after  such  settlement;  wheupon  the 
court  may  direct  an  issue  to  determine  disputed  facts  if  necessary :  Pro- 
vided, That  no  appeal  by  such  officer  shall  be  received,  unless  the  appel- 
lant shall  enter  into  a  recognizance,  with  two  sufficient  sureties,  condition- 
ed to  prosecute  the  appeal  with  effect,  and  to  pay  all  costs  accruing  there- 
upon. 

Sect.  CV.  The  auditors  of  each  township  shall  have  the  same  power 
and  authority  to  obtain  the  attendance  before  them  of  parties  and  wit- 
nesses, and  the  production  of  books  and  papers,  and  to  administer  oaths 
and  affirmations,  as  are  by  law  given  to  county  auditors. 

Sect.  CVI.  The  auditors  of  every  township  shall  respectively  receive 
the  sum  of  one  dollar  for  each  day  necessarily  employed  in  the  duties  of 
their  office,  which  shall  be  paid  by  the  township  treasurer  out  of  the  town- 
ship funds. 

[See  Constable  and  Judiciary,  for  the  remainder  of  this  act.] 

29.  Sect.  CXVI.  Nothing  in  the  act  contained  shall  be  so  construed  a$- 
to  repeal  any  special  provision  heretofore  made  by  law  for  any  city,  bo- 
rough, district  or  township  in  this  commonwealth. 

30.  Sect.  CXVII.  This  act  shall  take  effect  from  and  after  the  first  day 
of  September  next,  and  all  such  acts  or  parts  of  acts  of  Assembly  as  are 
hereby  altered  or  supplied,  are  from  and  after  said  day  repealed,  except 
as  provided  for  in  the  preceding  section,  and  except  so  far  as  to  complete 
any  proceedings  which  may  have  been  commenced  before  that  time. 

Act  of  4th  April,  1835,  Pamph.  p.  108. 

A  supplement  to  the  act  entitled  "  An  act  relating  to  counties  and  townships  and  county 
and  township  officers,"  passed  on  the  fifteenth  day  of  April,  one  thousand  eight  hun- 
dred and  thirty-four. 

31.  Sect.  I.  Nothing  contained  in  the  act  entitled  "  An  act  relating  to 
counties  and  townships  and  county  and  township  officers,"  passed  on  the 
fifteenth  day  of  April,  one  thousand  eight  hundred  and  thirty-four,  shall  bo 
so  construed  as  to  repeal  any  special  provision  theretofore  made  by  law  for 
the  compensation  of  the  commissioners  and  auditors  of  the  county  of  Phi- 
ladelphia. 

Resolution  of  10th  April,  1835,  Pamph.  p.  434. 

Resolution  relative  to  the  distribution  of  the  pamphlet  laws. 

32.  The  treasurers  of  the  several  counties  within  this  commonwealth 
are  hereby  directed  to  advertise,  in  one  or  more  newspapers  published  in 
the  respective  county,  during  the  three  first  weeks  of  December  in  every 
year,  that  they  will  receive  subscriptions  for  the  pamphlet  laws  of  this 
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commonwealth  :  Provided,  That  laws  so  subscribed  for  shall  be  distributed 
agreeably  to  the  provisions  of  the  resolution  passed  the  second  day  of 
March,  one  thousand  eight  hundred  and  t\venty-six,  entitled  "  A  resolution 
for  the  further  distribution  of  the  pamphlet  laws  of  this  commonwealth. 

Act  of  28th  February,  1835,  Pamph.  p.  45. 

A  supplement  to  the  act  relating  to  county  rates  and  levies  and  township  rates  and  levies,, 
and  to  the  act  relating  to  counties  and  townships  and  county  and  township  officers. 

fiS.  Sect.  VII.  It  shall  be  lawful  lor  the  supervisors  of  any  township,- 
in  addition  to  the  authority  conferred  by  the  twenty-fifth  section  of  the  act 
to  which  this  is  a  supplement,  to  levy  a  rate  or  assessment  and  collect  the 
same,  for  the  purpose  of  discharging  any  just  debt  due  a  former  supervisor 
or  overseer  of  the  poor. 

34.  Sect.  VIII.  So  much  of  the  eighty-first  section  of  the  act  of  the 
fifteenth  day  of  April,  one  thousand  eight  hundred  and  thirty-four,  "  re- 
lating to  counties  and  townships  and  county  and  township  officers,"  as 
requires  the  election  of  three  supervisors  and  a  township  treasurer,  is 
hereby  repealed,  except  in  the  counties  of  Erie,  Franklin,  Wayne,  Venan- 
go, Warren,  Susquehanna,  Bradford,  Tioga  and  Luzerne;  and  it  shall  be 
the  duty  of  the  electors  of  every  township  annually  to  elect  two  supervisors, 
who  shall  serve  for  one  year,  and  shall  perform  the  duties  and  be  subject 
to  the  responsibilities  provided  by  the  act  to  which  this  section  is  a  supple- 
ment. 

35.  Sect.  IX.  So  much  of  the  ninetieth  section  of  the  act  of  the  fifteenth 
day  of  April,  one  thousand  eight  hundred  and  thirty-four,  as  enjoins  on 
the  supervisors  the  duties  of  overseers  of  the  poor,  is  hereby  repealed,  ex- 
cept the  counties  excepted  in  the  eighth  section  of  this  act ;  and  it  shall  be 
the  duty  of  every  township  annually  to  elect  two  persons  who  shall  per- 
form the  duties  of  overseers  of  the  poor  for  one  year,  and  be  subject  to 
the  responsibilities  provided  by  the  act  to  which  this  is  a  supplement. 


NOTES  AND  REFERENCES. 

It  may  be  remarked  with  truth,  that  the  learning  and  labor  of  the  commissioners  to 
whom  the  revision  of  our  civil  code  was  entrusted,  have  in  no  branch  of  our  statute  law 
been  exerted  in  a  more  salutary  manner  than  in  the  preparation  of  the  "  bill  relating  to 
counties  and  townships  and  county  and  township  officers."  The  pre-existing  laws  were 
heaped  together  in  a  chaotic  mass  of  legislation,  devoid  of  science  and  system,  which 
few  had  the  diligence  to  examine,  or  the  minute  attention  to  thoroughly  understand. 
This  act  consolidates,  embraces  or  supersedes  nearly  evpry  useful  provision  of  the  prior 
laws  in  force  on  the  subjects  comprehended  in  it,  and  adds  to  them  various  important 
improvements.  It  is  unnecessary,  therefore,  to  advert  particularly  to  the  original  sources 
whence  most  of  the  provisions  in  the  present  bill  were  drawn. 

The  commissioners  of  a  county  have  power  to  take  and  hold  lands  for  tho  use  of  the 
county  when  bought  in  to  secure  a  debt,  or  mortgaged  for  that  purpose.  Vankirk  v. 
Clark,  16  S.  &  R.  286. 
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A  mandamus  will  not  lie  against  the  commissioners  cf  a  county  to  compel  them  to 
pay  an  account  which  is  disputed,  until  the  amount  due  is  ascertained  by  an  action 
against  them.     Commonwealth  v.  Commissioners  of  Allegheny,  16  S.  &  R.  317. 

The  acts  of  public  officers  tie  facto,  coming  in  by  color  of  title,  are  good  so  far  as  re- 
spects the  public,  but  void  when  for  their  own  benefit.  Commissioners  of  Franklin  v. 
M'Kissan,  2  Rawle,  139. 

A  payment  to  a  county  treasurer  who  has  not  taken  the  oath  of  office,  by  his  prede- 
cessor, is  a  legal  payment.     Ibid. 

The  treasurers  of  the  respective  counties,  are  the  proper  persons  to  make  sale  of  un- 
seated lands,  to  pay  the  arrearages  of  taxes.     M'Coy  v.  Turk,  1  Pa.  Rep.  499. 

The  omission  of  the  treasurer  to  file  the  bond  given  for  the  surplus  purchase  money 
of  a  tract  of  land  sold  for  taxes,  does  not  vitiate  the  purchaser's  title.  White  v.  Wil- 
lard,  1  Watts,  42. 

If  county  commissioners  appoint  a  treasurer  by  drawing  lots  to  decide  which  of  two 
candidates  shall  be  withdrawn,  the  appointment  is  illegal,  and  the  commissioners  may 
proceed  to  make  another  appointment.  Commonwealth  v.  Commissioners  of  Philadel- 
phia, 5  Binney,  534. 

A  county  treasurer  is  an  officer  within  the  eighth  article  of  the  constitution  of  Penn- 
sylvania, and  as  such  must  take  an  oath  of  office.  E-iddle  v.  Bedford  county,  7  S.  &  R. 
386. 

The  treasurer  of  a  county  has  no  authority  by  law  to  bring  a  suit,  as  treasurer,  for 
taxes  due  to  the  county,     Hays  v.  Grier,  4  Binney,  80. 
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Mode  of  collecting  arrears  of  taxes  in 
Juniata  county, 

Annual  tax  of  one  mill  in  the  dollar  upon 
the  valuation  of  certain  personal  prop- 
ert)'  how  to  be  assessed,  collected,  paid 
over,  and  vested  in  the  internal  im- 
provement fund, 

Increase  of  one  mill  in  the  dollar  of  the 
county  fates  and  levies  for  the  benefit 
of  the  school  fund,  how  assessed,  col- 
lected and  applied, 

Commissioners  to  file  with  the  county 
treasurer  and  auditor  general  a  state- 
ment of  the  adjusted  valuation  of  pro- 
perty, 

How  the  auditor  general  shall  settle  the 
accounts  of  county  treasurers, 

Commissioners  to  make  annually  an  es- 
timate of  the  probable  expense  of  the 
county, 

Commissioners  to  issue  their  precepts  to 
the  assessors, 

Assessors  to  meet  previously  to  each  tri- 
ennial assessment  and  fix  upon  some 
uniform  standard, 

Assessors  to  take  an  account  of  real  and 


personal  property,  offices,  occupations, 
&c.  9 

Assessors  and  assistant  assessors  to  meet 

and  value  property,  10 

Assessors  to  meet  and   make  returns, 

&c.  11 

Commissioners  to  assess  the  proportion 
of  every  ward,  township,  &c.  of  the 
tax;  proviso  limiting  the  amount  of 
tax  in  one  year,  12 

Commissioners  to  transmit  transcripts  of 
the  assessments,  with  the  rates,  &c.  to 
the  several  assessors,  13 

Assessors  to  give  notice  of  the  time  and 

place  of  appeal,  14 

Commissioners  to  give  notice  of  the  same 

by  advertisement,  15 

Commissioners  to  issue  their  precepts  to 
the  assessors  in  each  of  the  two  years 
after  the  triennial  assessments,  16 

Assessors  to  give  notice  in  certain  cases,  1 7 
Of  appeals  from  assessments,  18 

Assessors  to  attend  such  appeals,  19 

Commissioners  to  regulate  assessments 
•   according  to  alterations  made,  20 

Commissioners  to  hear  appeals  at  any 
17 
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subsequent  time,  provided  notice  be 
given,  21 

Each  assessor  to  return  the  names  of  two 
persons,  one  of  whom  to  be  appointed 
collector,  22 

If  assessors  fail  to  return,  &c.  commis- 
sioners to  appoint  a  collector,  23 

Collector  of  county  rates  to  give  bond, 
&c.  24 

Commissioners  to  issue  their  warrants  to 
collectors,  25 

Power  of  collectors  of  county  rates,  &c.  26 

Duty  of  clerk  of  commissioners,  27 

Penalty  on  assessor  failing  to  return 
names  of  persons  to  be  appointed  col- 
lectors, 28 

Penalty  on  assessors  failing  to  comply 
with  warrant  of  commissioners,  &c.    29 

Power  of  supervisors  to  lay  rates  for  re- 
pairing roads  and  other  purposes,        30 

Power  of  overseers  of  the  poor  to  lay 
rates  for  the  support  of  the  poor,         31 

Township  rates  to  be  laid  on  the  basis  of 
the  county  valuation,  32 

Township  assessor  to  assist  in  laying  the 
township  rates,  33 

Township  rates  to  be  entered  in  a  book 
which  is  to  be  open  for  the  inspection 
of  all  the  inhabitants,  &c.  34 

Penalty  for  fefusing  to  permit  inspection, 
&c.  35 

Supervisors  and  overseers  to  appoint  a 
collector  of  township  rates,  &c.  annu- 
ally, 36 

Township  collector  to  give  tond,  &c.     37 

Supervisors  and  overseers  to  issue  their 
warrants  to  the  township  collector,      38 

Proviso  that  notice  be  given  to  all  inhab- 
itants that  they  may  work  out  their 
road  tax,  39 

Powers  of  collector  of  township  rates, 
&c.  40 

Party  aggrieved  may  appeal  to  sessions,  41 

Power  of  judge  of  the  Quarter  Sessions 
to  stay  proceedings  for  collection  of 
any  township  tax,  on  application  and 
security  given  by  the  appellant,  42 

Bond  of  such  appellant,  43 

If  (here  shall  not  be  a  township  treasu- 
rer, the  supervisors  and  overseers  may 
collect  the  taxes  or  appoint  a  collec- 
tor, being  responsible  for  him,  44 


If  there  shall  not  be  a  township  treasu- 
rer, the  supervisors  and  overseers  to 
pay  township  moneys,  45 

Penalty  upon  any  collector  failing  to 
perform  his  official  duties,  46 

No  person  to  be  reappointed  collector, 
who  has  not  settled  and  paid  over  for- 
mer duplicates,  47 

Condition  of  the  bond  of  collectors,         48 

Limitations  of  the  time  in  which  a  col-* 
lector's  warrant  shall  be  in  force,         49 

No  female,  infant,  or  person  of  unsound 
mind,  to  be  imprisoned  for  nonpay- 
ment of  a  tax,  50' 

Goods  and  chattels  of  any  person  occu- 
pying real  estate,  to  be  liable  to  seiz- 
ure for  taxes,  51 

Collector  to  pay  over  within  six  weeks 
after  date  of  warrants,  so  much  as  he 
shall  have  received,  52 

Treasurers  of  counties,  and  treasurers, 
supervisors.  &c.  of  township,  to  attend 
and  make  abatements,  &c.  53 

Collector  to  pay  over,  within  3  months, 
the  full  amount  charged  in  the  dupli- 
cate, 54' 

Collectors  not  to  bring  suits  in  any  court, 
or  before  any  magistrate  of  this  com- 
monwealth, 55 

Collector  may  appoint  a  deputy,  56 

Commissions  of  collectors,  57 

Commissioners  empowered  to  appoint 
collectors,  58 

Fine  for  refusing  to  serve,  59 

Duties  of  commissioners  ant*-  prothono- 
taries,  60 

Duty  of  clerk  of  commissioners,  61 

Persons  ineligible  to  be  appointed  col- 
lectors, 62 

Part  of  4th  and  7th  sections  of  original 
act  repealed,  63 

Additional  authority  to  supervisors,         64 

Certain  provisions  of  this  act  not  to  ex- 
tend to  Philadelphia  city  and  county,  65 

Duty  of  Secretary  of  commonwealth,     66 

Auditor  general  shall  deliver  up  the 
bonds  of  county  treasurers,  67 

No  lien  created  by  virtue  of  the  act  of 
Feb.  3,  1824,  shall  be  construed  to  be 
within  the  meaning  of  the  act  of  April 
6,  1830,  68f 


Act  of  2d  March,  1831,  Paraph,  p.  99. 

An  act  erecting  all  that  part  of  Mifflin  county  south  and  east  of  the  Black  Log  and 
Shade  mountains  into  a  separate  county  to  be  called  Juniata. 


I.  Sect.  V.    All  taxes  or  arrears  of  taxes  laid,  or  which  have  become 
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cue,  within  the  said  county  of  Juniata,  before  the  passing  of  this  act,  and 
all  sums  of  money  due  to  this  commonwealth  for  militia  fines,  in  said  coun- 
ty of  Juniata,  shall  be  collected  and  recovered  as  if  this  act  had  not  been 
passed :  Provided  always,  That  the  money  arising  from  the  county  taxes 
assessed,  or  to  be  assessed,  within  the  limits  of  the  county  of  Juniata, 
subsequently  to  the  first  day  of  November  last,  shall  from  time  to  time, 
as  the  same  may  be  collected,  be  paid  into  the  treasury  of  the  county  of 
Mifflin  for  the  use  and  benefit  of  the  county  of  Juniata,  until  a  treasurer 
shall  be  appointed  in  the  county  of  Juniata;  and  the  treasurer  of  the 
county  of  Mifflin  shall  keep  separate  accounts  thereof,  and  pay  the  same 
to  the  treasurer  of  the  county  of  Juniata  as  soon  as  he  shall  have  been 
appointed;  and  whatever  part  of  said  taxes  that  have  been  assessed  since 
the  first  of  November  last,  may  remain  uncollected  in  the  county  of  Ju- 
niata at  the  time  of  the  appointment  of  the  treasurer  thereof,  the  same  shall 
be  collected  in  the  usual  manner  and  paid  into  the  treasury  of  the  county 
of  Juniata. 

Act  of  25th  March,  183],  Pamph.  p.  206. 

An  act  assessing  a  tax  on  personal  property,  to  he  collected  with  the  county  rates  and 
levies,  for  the  use  of  the  commonwealth. 

2.  Sect.  I.  All  personal  estate  and  property  within  this  common- 
wealth, hereinafter  described,  owned  or  possessed  by  any  person  whatever, 
that  is  to  say :  all  ground  rents,  moneys  at  interest,  and  all  debts  due 
from  solvent  debtors,  whether  by  promissory  note,  except  bank  notes, 
penal  or  single  bill,  bond,  judgment,  mortgage  and  stocks  ir.  corporations, 
(wherein  shares  have  been  subscribed  in  money,)  and  on  which  any  divi- 
dend or  profit  is  received  by  the  holder  thereof,  and  public  stocks,  except 
the  stocks  issued  by  this  commonwealth,  and  all  pleasure  carriages,  kept 
for  use,  shall  be  subjected  to  a  yearly  tax  of  one  mill  upon  every  dollar 
of  the  value  thereof;  to  be  assessed  in  the  manner  hereinafter  prescribed, 
and  collected  as  county  rates  and  levies  now  are  collected,  and  with  like 
compensation  to  collectors,  and  paid  into  the  treasury  for  the  use  of  the 
commonwealth,  deducting  therefrom  compensation  to  collectors. 

Sect.  II.  The  commissioners  of  each  and  every  county,  in  their  pre- 
cepts to  the  respective  township  assessors,  shall  direct  the  said  assessors  to 
ascertain  the  amount,  and  description,  and  value,  of  all  personal  property 
owned  or  possessed  by  any  person  subjected  to  tax  by  the  first  section  of 
this  act,  and  make  return  thereof  to  the  said  commissioners;  and  the 
compensation  to  assessors  shall  be  the  same  daily  allowance  as  is  provided 
by  existing  laws  for  assessing  county  rates  and  levies,  and  shall  be  paid 
in  like  manner  as  assessors  are  paid. 

Sect.  III.  The  assessors  and  assistant  assessors  of  the  city  and  county 
of  Philadelphia,  and  the  assessors  of  the  other  counties  in  this  state,  respec- 
tively, on  the  receipt  of  the  precepts  issued  by  the  commissioners,  shall 
proceed  to  ascertain  the  amount,  and  description,  and  value,  of  the  said 
personal  property,  taxable  as  aforesaid,  from  the  owner  thereof,  or  in  case 
of  his  neglect  or  refusal  to  furnish  the  assessor  with  a  full  statement  or 
account  of  said  property,  its  amount,  description  or  value,  it  shall  be  tho 
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duty  of  the  said  assessors,  from  every  information  within  their  knowledge 
and  power,  to  be  enquired  for  and  obtained  by  them,  to  proceed  to  make 
out  a  full  statement  of  such  property;  and  upon  failure  to  obtain  a  special 
description  tiiereof,  shall  return  the  aggregate  amount  thereof,  as  nearly 
as  they  can  ascertain  the  same. 

Sect.  IV.  All  personal  estate  liable  to  taxation,  the  value  of  which  shall 
not  have  been  specified  by  the  affidavit  of  the  person,  as  hereinafter  au- 
thorised, shall  be  estimated  by  the  assessors  at  its  full  value,  as  they  would 
appraise  the  same  in  payment  of  a  just  due  from  a  solvent  debtor. 

Sect.  V.  If  any  person  whose  personal  estate  is  liable  to  taxation, 
shall,  at  any  lime  before  the  assessors  shall  have  completed  their  assess- 
ments, make  affidavit  that  the  value  of  the  personal  estate  owned  by  him, 
made  taxable  as  aforesaid,  does  not  exceed  a  certain  sum,  to  be  specified 
in  the  affidavit,  it  shall  be  the  duty  of  the  assessors  to  value  such  personal 
estate  at  the  sums  specified  in  the  affidavit,  and  no  more. 

Sect.  VI.  The  assessors,  after  completing  said  assessments,  shall  give 
notice  to  each  of  the  persons  so  assessed,  as  required  under  the  act  enti- 
tled, "  An  act  to  raise  and  collect  county  rates  and  levies,"  approved  the 
eleventh  of  April,  one  thousand  seven  hundred  and  ninety-nine,  and  the 
several  supplements  thereto,  and  at  the  same  time  as  prescribed  thereby ; 
and  the  appeal  and  proceedings  thereon  shall  be  also  regulated  by  said 
acts;  and  each  of  the  assessors,  in  addition  to  the  oath  now  required  of 
them  by  law,  shall  be  sworn  or  affirmed  to  perform  the  several  duties 
enjoined  upon  him  by  this  act  to  the  best  of  his  ability  and  judgment, 
without  favor  or  affection,  hatred,  malice  or  ill-will. 

Sect.  VII.  It  shall  be  the  duty  of  the  commissioners  of  each  county, 
to  make  out  and  file,  with  the  treasurer  of  the  county,  a  statement,  show- 
ing the  valuation  of  the  personal  property  made  taxable  as  aforesaid,  with 
the  statement  of  the  sum  assessed  for  the  use  of  the  commonwealth,  with 
the  apportionment  of  the  same  among  the  townships  ;  and  also  a  similar 
statement  shall  be  made  out  and  certified  under  seal  by  the  commissioners 
of  the  county,  and  transmitted  to  the  auditor  general  on  or  before  the  first 
day  of  September,  in  each  and  every  year. 

Sect.  VIII.  It  shall  be  the  duty  of  the  treasurer  of  each  county,  on  or 
1  efore  the  tenth  day  of  September  in  each  and  every  year,  to  furnish  to 
the  auditor  general  a  statement  of  the  amount  received  by  him  for 
the  use  of  the  commonwealth,  in  pursuance  of  this  act,  and  settle  his 
account  with  the  auditor  general  in  the  same  manner  as  public  accounts 
are  now  settled;  and  it  shall  also  be  the  duty  of  the  treasurer  of  each 
count)'-,  upon  the  settlement  of  his  account  as  aforeseid,  to  pay  into  the 
state  treasury  the  amount  so  received  by  him,  for  which  the  treasurer  of 
the  county  shall  be  allowed  one  per  cent,  upon  the  amount  so  paid  by  him. 
Sect.  IX.  The  amount  which  shall  be  paid  into  the  state  treasury,  by 
virtue  of  this  act,  shall  be  vested  in  the  commissioners  of  the  internal  im- 
provement fund,  and  applied  to  the  payment  of  interest  chargeable  upon 
said  fund. 

Sect.  X.  The  aforesaid  county  treasurers,  previous  to  entering  upon 
the  duties  enjoined  upon  them  by  this  act,  shall  enter  into  bonds  with 
sufficient  security,  conditioned  for  the  faithful  performance  of  their  trust, 
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■io  the  commonwealth,  under  the  provisions  of  this  act,  according  to  the 
provisions  of  the  act  of  the  fifteenth  April,  one  thousand  eight  hundred 
and  twenty-eight,  and  the  regulations  prescribed  hy  said  act,  are  heie- 
by  extended  to  all  bonds  to  be  taken  under  this  act;  and  in  case  the 
bonds  required  as  above,  are  not  transmitted  within  one  month  after  the 
appointment  of  the  said  city  or  county  treasurers,  it  shall  be  the  duty  of 
the  auditor  general  to  give  notice  to  the  county  commissioners  or  other 
authority  appointing  said  treasurer,  who  shall  forthwith  proceed  to  remove 
.said  officer,  so  neglecting  or  refusing  to  give  bond  from  his  said  office, 
and  appoint  some  other  person  in  the  place  of  him  so  removed. 

Sect.  XI.  It  shall  be  the  duty  of  the  secretary  of  the  commonwealth, 
to  make  out  and  transmit  to  the  commissioners  of  each  county,  a  certified 
copy  of  this  act,  for  which  the  usual  fees  shall  be  allowed,  to  be  settled 
and  paid  in  the  usual  manner- 

Sect.  XII.  This  law  .shall  continue  in  force  for  five  years,  from  the 
date  thereof. 

Act  of  25th  of  March,  183],  pamph.  p.  209. 

An  act  to  increase  .the  county  rates  and  levies,  for  the  use  of  the  commonwealth. 

3.  Sect.  I.  The  commissioners  of  each  and  every  county  of  this  com' 
monwealth,  be  and  they  are  hereby  authorised  and  required,  immediately 
after  the  passage  of  this  act,  and  every  year  thereafter,  during  the  con- 
tinuance of  this  act,  to  add  to  the  county  rates  and  levies,  for  tne  use  of 
the  commonwealth,  the  sum  of  one  mill  upon  the  dollar  of  the  adjusted 
valuation  of  all  real  and  personal  properly,  persons,  trades  and  occupa- 
tions, now  made  taxable  by  the  laws  of  this  commonwealth,  for  the  pur- 
pose of  raising  county  rates  and  levies;  which  said  annual  sum  shall  be 
apportioned  among  the  townships,  wards,  and  districts  of  each  county, 
and  collected  with  and  in  like  manner  as  county  rates  and  levies  now  are, 
both  as  to  seated  and  unseated  lands,  and  all  other  property,  persons, 
trades  and  occupations,  subject  to  county  rates  and  levies;  and  be  subject 
in  all  respects  to  the  same  regulations  and  the  like  compensation  to  col- 
lectors, and  to  be  paid  into  the  county  treasury  with  the  county  rates 
and  levies. 

Sect.  II.  It  shall  be  the  duty  of  the  commissioners  of  each  county,  to 
make  out  and  file,  with  the  treasurer  of  the  county,  a  statement,  showing 
the  adjusted  valuation  of  the  real  and  personal  property,  persons,  trades 
and  occupations,  now  made  taxable  as  aforesaid,  with  the  statement  of  the 
sum  assessed  for  the  use  of  the  commonwealth,  with  the  apportionment  of 
the  same ;  and  also  a  similar  statement  shall  be  made  out  and  certified 
under  seal  Ity  the  commissioners  of  the  county,  and  transmitted  to  the 
auditor  general,  on  or  before  the  first  day  of  March,  in  each  and  every 
year. 

Sect.  III.  It  shall  be  the  duty  of  the  treasurer  of  each  county,  on  or 
before  the  first  day  of  September  in  each  and  every  year,  to  furnish  the 
auditor  general  a  statement  of  the  amount  received  by  him  for  the  use  of 
the  commonwealth,  in  pursuance  of  this  act,  and  settle  his  account  with 
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the  auditor  general  in  the  same  manner  as  public  accounts  are  now  settled  ; 
and  it  shall  also  be  the  duty  of  the  treasurer  of  each  county,  upon  the 
settlement  of  his  account  as  aforesaid,  to  pay  into  the  state  treasury  the 
amount  so  received  by  him,  for  which  the  treasurer  of  the  county  shall  be 
allowed  one  per  cent,  upon  the  amount  so  paid  by  him. 

Sect.  IV.  The  amount  which  shall  be  paid  into  the  state  treasury  by 
virtue  of  this  act,  shall  be  vested  in  the  commissioners  of  the  internal 
improvement  fund,  and  applied  to  the  payment  of  interest  chargeable  upon 
said  fund,  and  the  internal  improvement  fund  shall  be  charged  with  the 
same,  and  the  school  fund  shall  be  credited  with  the  amounts  so  paid, 
and  with  the  interest  at  five  per  cent,  thereon  annually  accruing  until  the 
said  school  fund  shall  be  sufficient  to  produce  an  annual  interest,  at  the 
rate  aforesaid,  of  one  hundred  thousand  dollars;  and  the  proceeds  of  said 
fund  shall  then  be  annually  distributed  and  applied  to  the  support  of  com- 
mon schools,  in  such  manner  as  shall  be  directed  by  law. 

Sect.  V.  In  addition  to  the  bonds  now  required  to  be  given,  the  trea- 
surer of  the  county  shall  give  a  bond  to  the  commonwealth,  with  sufficient 
security,  to  be  approved  of  by  the  commissioners  of  the  county,  in  such 
sum  as  the  commissioners  shall  direct,  conditioned  that  he  will  furnish 
annually  to  the  auditor  general  a  statement,  and  settle  his  account  for  the 
money  received  by  him,  and  pay  the  same  into  the  state  treasury  on  or 
before  the  first  day  of  September,  in  each  and  every  year,  agreeably  to 
the  provisions  of  this  act. 

Sect.  VI.  It  shall  be  the  duty  of  the  secretary  of  the  commonwealth, 
to  make  out  and  transmit  to  the  commissioners  of  each  county,  a  certified 
copy  of  this  act,  for  which  the  usual  fee  shall  be  allowed,  to  be  settled  and 
paid  in  the  usual  manner. 

Sect.  VII.  This  law  shall  continue  in  force  five  years  from  the  date 
thereof. 

Act  of  15th  February,  1832,  Pamph.  p.  79. 

A  supplement  to  an  act  entitled  "  An  act  to  increase  the  county  rates  and  levies  for  the 
use  of  the  commonwealth,"  passed  the  twenty-fifth  day  of  March,  Anno  Domini  one 
thousand  eight  hundred  and  thirty-one. 

4.  Sect.  I.  From  and  after  the  passage  of  this  act  it  shall  be  the  duty 
of  the  commissioners  of  each  county  to  make  out  and  file  with  the  treasu- 
rer of  tie  county,  a  statement  showing  the  adjusted  valuation  of  the  real 
and  personal  property,  persons,  trades  and  occupations  made  taxable  by 
the  laws  of  the  commonwealth,  with  the  statement  of  the  sum  assessed  for 
the  use  of  ihe  commonwealth,  and  the  apportionment  of  the  same,  the  rate 
per  cent,  upon  the  adjusted  valuation  of  property  in  each  county  for 
county  purposes;  and  that  a  similar  statement  shall  be  also  made  out  and 
certified  under  seal  by  the  commissioners  of  the  county,  and  transmitted 
to  the  auditor  general  on  or  before  the  first  day  of  September,  in  each  and 
every  year,  and  by  him  to  be  laid  before  the  legislature  at  the  commence- 
ment of  their  session,  any  thing  in  the  second  section  of  the  act  to  which 
this  is  a  supplement  to  the  contrary  notwithstanding. 
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Act  of  3d  May,  1832,  Pamph.  p.  417. 

An  act  providing  the  mode  of  settling  the  accounts  of  county  treasurers,  and  for  other 

purposes. 

5.  Sect.  I.  From  and  after  the  passing  of  this  act,  it  shall  be  the  duty 
of  the  auditor  general  to  charge  the  treasurer  of  each  of  the  respective 
counties,  with  the  whole  amount  of  the  taxes  assessed  on  the  adjusted  val- 
uation of  the  personal  property  made  taxable  under  the  act,  entitled  "  An 
act  assessing  a  tax  on  personal  property,  to  be  collected  with  the  county 
rates  and  levies,  for  the  use  of  the  commonwealth,"  passed  March  the 
twenty-fifth,  eighteen  hundred  and  thirty-one;  and  also  with  the  whole 
amount  of  the  taxes  assessed  on  the  adjusted  valuation,  under  the  act  en- 
titled "  An  act  to  increase  the  county  rates  and  levies  for  the  use  of  the 
commonweatth,"  passed  March  the  twenty-fifth,  one  thousand  eight  hun- 
dred and  thirty-one;  and  it  shall  also  be  the  duty  of  the  said  auditor  gen- 
eral to  credit  the  respective  county  treasurers  with  all  the  moneys  paid 
over  by  them,  and  with  all  exonerations  allowed  the  collectors  by  the  com- 
missioners of  the  respective  counties,  a  certificate  thereof  to  be  first  fur- 
nished under  the  hand  and  seal  of  the  commissioners  to  the  accountant 
department;  and  when  the  term  of  office  of  any  county  treasurer  shall 
have  expired,  and  his  accounts  have  been  regularly  audited  by  the  county 
auditors,  and  the  books  and  papers  delivered  over  to  his  successor,  it  shaH 
be  the  duty  of  the  auditor  general,  on  being  furnished  with  a  certificate 
from  the  county  auditors  stating  the  balance  of  taxes  that  may  remaiit 
uncollected,  to  credit  the  said  treasurer  with  the  amount  thereof,  and 
charge  the  same  against  his  successor:  Provided,  That  such  treasurer, 
or  his  sureties,  shall  not  be  exonerated  from  the  payment  of  any  money 
that  shall  have  been  received  by  him  and  not  accounted  for  with  the  said 
auditors. 

Act  of  I5th  April,  1834,  Pamph.  p.  509. 

An  act  relating  to  county  rates  and  levies  and  township  rates  and  levies. 

6.  Sect.  I.  The  commissioners  of  every  county  shall,  at  their  first 
meeting  after  the  general  election  in  every  year,  proceed  to  make  an  esti- 
mate of  the  probable  expense  of  the  county,  for  the  ensuing  year. 

7.  Sect.  II.  Within  six  weeks  after  the  general  election  in  the  year  one 
thousand  eight  hundred  and  thirty-four,  and  in  every  third  year  thereafter, 
the  commissioners  of  every  county  shall  issue  their  precept  to  the  asses- 
sors of  the  respective  townships,  wards  and  districts,  requiring  them  to 
make  out  and  return  within  thirty  days  thereafter,  a  just  and  perfect  list, 
in  such  form  as  the  commissioners  shall  direct,  of  the  names  of  all  the 
taxable  persons  residing  within  their  wards,  townships  and  districts,  re- 
spectively, and  of  all  property  taxable  by  law,  together  with  a  just  valua- 
tion of  the  same  to  be  made  in  the  manner  hereinafter  directed. 

8.  Sect.  III.  The  assessors  of  the  several  wards,  townships  and  dis- 
tricts, shall,  previously  to  each  triennial  assessment,  assemble  at  the  office 
of  the  commissioners  of  their  respective  counties,  on  a  day  to  be  appointed 
by  such  commissioners  and  a  majority  of  the  assessors,  shall  proceed  with 


160  COUNTY  AND  TOWNSHIP 

(Act  of  15th  April,  1S34.) 

the  commissioners  to  fix  upon  some  uniform  standard  to  ascertain  the  real 
value  of  all  property  made  taxable  by  law,  taking  into  consideration  im- 
provements, proximity  to  market  and  other  advantages  of  situation,  so 
that  the  same  relative  valuation  may  be  observed  in  every  ward,  township 
and  district. 

9.  Sect.  IV.  The  assessors  and  assistant  assessors  of  the  several  coun- 
ties shall,  on  the  receipt  of  the  precepts  aforesaid,  proceed  to  take'  an 
account,  in  the  form  directed  by  thS  commissioners,  of  the  names  and 
surnames  of  all  the  taxable  inhabitants  within  their  respective  wards, 
townships  and  districts,  and  also  an  account  of  the  following  real  and  per- 
sonal property : 

I.  Real  estate,  viz:  All  houses,  lands,  lots  of  ground  and  ground  rents, 
mills  and  manufactories  of  all  descriptions,  all  furnaces,  forges,  bloome- 
ries,  distilleries,  sugar  houses,  malt  houses,  breweries,  tan  yards,  and  fer- 
ries. 

H.  The  following  personal  estate,  viz:  All  horses,  mares,  geldings  and 
cattle  above  the  age  of  four  years. 

III.  All  offices  and  posts  of  profit,  professions,  trades  and  occupations, 
and  all  single  freemen  above  the  age  of  twenty-one  years  who  shall  not 
follow  any  occupation  or  callings.    [Altered,  post.  63.] 

10.  Sect.  V.  When  such  enumeration  and  account  shall  be  completed, 
the  several  assessors  shall  convene  their  assistant  assessors,  and  with 
them  shall  proceed  to  value  the  property,  of  which  an  account  shall  be  so 
taken  according  to  the  standard  previously  agreed  upon  as  aforesaid,  and 
to  rate  all  offices  and  posts  of  profit,  professions,  trades  and  occupations, 
at  their  discretion,  having  due  regard  to  the  profits  arising  therefrom. 

11.  Sect.  VI.  When  such  assessment  shall  be  completed,  the  several 
assessors  shall  assemble  at  the  office  of  the  commissioners  of  the  respec- 
tive county,  on  a  day  to  be  appointed  by  the  commissioners,  to  make  re- 
turns of  their  several  assessments,  when  it  shall  he  the  duty  of  the  asses- 
sors to  point  out  errors  or  deviations  on  each  other's  returns  from  the 
standard  previously  determined  upon;  and  if  such  errors  or  deviations 
shall  be  established,  the  commissioners  shall  correct  the  returns  accord- 
ingly. 

12.  Skct.  VII.  When  the  returns  of  the  assessors  shall  be  rectified  as 
aforesaid,  if  necessary,  the  commissioners  shall  proceed  to  assess  the  pro- 
portion of  every  ward,  township  and  district,  according  to  the  adjusted 
valuation  of  the  taxable  property  and  other  subjects  of  taxation  in  such 
ward,  township  and  district:  Provided,  That  no  tax  in  any  county  shall 
in  one  year  exceed  the  rate  of  one  cent  in  every  dollar  of  such  adjusted 
valuation,  and  that  the  rate  for  any  office  or  post  of  profit,  profession, 
trade  or  occupation,  or  on  any  single  freeman  who  follows  no  occupation, 
shall  at  no  time  exceed  ten  dollars  in  one  year,  and  shall  be  lowered  in 
due  proportion  as  the  tax  on  property  shall  be  lower  than  one  cent  in  the 
dollar.     [Jittered,  post.  63.] 

13.  Sect.  VIII.  When  the  proportions  of  the  several  wards,  townships 
and  districts  shall  be  ascertained  as  aforesaid,  the  commissioners  of  the 
respective  county  shall  cause  accurate  transcripts  of  the  assessments  to  be 
made  out  by  their  clerk,  and  shall  transmit  the  same  to  the  respective 
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assessors  on  or  before  the  second  Monday  of  April  following,  together 
with  a  statement  of  the  rate  per  cent,  and  the  day  of  appeal  fixed  by  them. 

14.  Sect.  IX.  It  shall  be  the  duty  of  the  several  assessors  on  receiving 
such  transcript  irom  the  county  commissioners  to  give  written  or  printed 
notice  at  least  five  days  before  the  day  of  appeal  to  every  taxable  inhabi- 
tant within  the  respective  ward,  township  or  district,  of  the  amount  or 
sum  for  which  he  stands  rated,  and  the  rate  per  cent,  of  such  amount,  and 
of  the  time  and  place  of  such  appeal. 

15.  Sect.  X.  It  shall  also  be  the  duty  of  the  commissioners  of  the 
respective  counties,  to  give  notice  by  advertisement  in  one  or  more  news- 
papers printed  in  or  nearest  to  the  seat  of  justice  of  the  proper  county,  at 
least  three  weeks  before  the  day  of  appeal,  of  the  time  and  place  fixed  for 
such  appeal. 

16.  Sect.  XI.  On  or  before  the  first  day  of  April  in  each  of  the  two 
years  succeeding  the  triennial  assessment,  the  commissioners  of  the  respec- 
tive county  shall  send  a  transcript  of  such  triennial  assessment  to  the  as- 
sessor of  every  ward,  township  and  district  therein,  together  with  their 
precepts,  requiring  him  to  take  an  account  of  all  freemen  and  of  all  per- 
sonal property  taxable  by  law,  together  with  a  just  valuation  of  the  same, 
and  also  a  valuation  of  all  offices  and  posts  of  profit,  professions,  trades 
and  occupations  taxable  by  law,  enjoining  such  assessor  to  make  a  just 
return  to  them  within  thirty  days  after  the  date  of  such  precept,  and  to 
note  in  such  return  such  alterations  in  his  ward,  township  or  district,  as 
may  have  been  occasioned  by  the  transfer  or  division  of  real  estate,  or  by 
the  destruction  of  buildings,  and  also  noting  all  single  freemen  who  have 
arrived  at  the  age  of  twenty-one  years  since  the  last  triennial  assessment, 
and  all  others  who  have  since  that  time  come  to  inhabit  in  such  ward, 
township  or  district,  together  with  the  taxable  property  such  persons  may 
possess  and  the  valuation  thereof,  agreeably  to  the  provision  of  this  act. 

17.  Sect.  XII.  It  shall  be  the  duty  of  the  several  assessors  in  each  oF 
the  two  years  succeeding  the  triennial  assessment,  to  give  notice  to  the 
taxable  inhabitants  in  like  manner  as  after  the  triennial  assessment,  but  in 
the  following  cases  only,  viz:  In  the  case  of  real  property  where  buildings 
or  other  improvements  have  been  destroyed  since  such  triennial  assess- 
ment, and  in  the  case  of  personal  property,  offices,  professsions,  trades 
and  occupations,  where  there  has  been  any  alteration  in  the  assessment, 
occasioning  a  different  valuation  from  the  former  year,  and  also  where 
persons  have  come  to  inhabit  in  the  county  since  such  triennial  assessment. 

18.  Sect.  XIII.  At  the  time  and  place  fixed  for  the  appeal,  which  in 
each  of  the  two  years  after  the  triennial  assessment,  shall  be  held  in  the 
commissioners'  office  of  the  proper  county,  the  commissioners  shall  attend 
and  hear  all  persons  who  may  apply  for  redress,  and  grant  such  relief  as 
to  them  shall  appear  just  and  reasonable :  Provided,  That  the  commis- 
sioners shall  not  make  any  allowance  or  abatement  in  the  valuation  of  any 
real  estate,  in  any  other  year  than  that  in  which  the  triennial  assessment 
is  made,  excepting  where  buildings  or  other  improvements  have  been 
destroyed,  subsequently  to  such  triennial  assessment. 

19.  Sect.  XIV.  It  shall  be  the  duty  of  the  several  assessors,  to  attend 
at  the  time  and  place  fixed  for  the  appeal  for  their  respective  ward,  town- 
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ship  or  district,  to  prevent  impositions  being  practised  on  the  commissioners 
by  persons  appealing. 

20.  Sect.  XV.  Immediately  after  the  appeals  are  over,  the  commis- 
sioners shall  proceed  to  regulate  the  assessments,  according  to  the  altera- 
tions made,  and  shall  cause  their  clerks  to  make  fair  duplicates  thereof,  in 
such  form  as  the  commissioners  may  direct. 

21.  XVI.  It  shall  be  the  duty  of  the  commissioners  to  hear  appeals  at 
any  subsequent  time  when  they  may  be  in  session,  previous  to  the  pay- 
ment of  the  tax,  and  to  make  such  alterations  as  they  might  have  done  on 
the  regular  day  of  appeal:  Provided,  That  no  such  appeal  shall  be  heard 
unless  the  appellant  shall  have  given  due  notice  thereof  to  the  assessor  of 
the  proper  ward,  township  or  district. 

22.  Sect.  XVII.  It  shall  be  the  duty  of  every  assessor  on  or  before 
the  day  of  appeals  in  every  year,  to  return  the  names  of  two  respectable 
citizens  of  his  ward,  township  or  district,  to  the  commissioners  of  the 
respective  county,  one  of  whom  so  returned  shall  be  appointed  by  such 
commissioners,  the  collector  of  county  rates  and  levies  for  such  ward, 
township  or  district  if  he  shall  give  security  as  is  hereinafter  provided. 

2.-5.  Sect.  XVill.  If  any  assessor  shall  fail  to  return  the  names  of  two 
citizens  as  is  hereinbefore  provided,  or  if  neither  of  the  persons  returned, 
shall  give  security  hereinafter  required,  or  if  any  person  appointed  a  col- 
lector, shall  refuse  or  neglect  to  perform  the  duties  of  his  office,  or  shall 
die,  or  become  otherwise  incapable  to  act,  it  shall  be  the  duty  of  the  com- 
missioners to  appoint  some  other  suitable  person  as  collector,  who  shall 
give  security  as  is  hereinafter  provided,  and  so  on  as  often  as  may  be 
necessrry. 

24.  Sect.  XIX.  No  person  shall  be  appointed  collector  of  county  rates 
and  levies,  unless  he  shall  give  bond  in  such  amount  as  shall  be  determin- 
ed by  the  commissioners  with  warrant  of  attorney  to  confess  judgment 
thereon,  and  with  such  surety  or  sureties  therein  as  shall  be  satisfactory 
to  the  commissioners,  or  a  bond  with  a  mortgage  of  real  estate  sufficient 
to  secure  such  amount. 

-5.  Sect.  XX.  The  commissioners  of  each  county  shall  issue  their 
warrants  with  the  duplicate  aforesaid,  to  the  respective  collectors  of  coun- 
ty rates  and  levies,  therein  authorising  and  requiring  them  to  demand  and 
receive  from  every  person  in  such  duplicate  named,  the  sum  wherewith 
such  person  stands  charged. 

2fi.  Sect.  XXI.  If  any  person  shall  neglect  or  refuse  to  make  payment 
of  the  amount  due  by  him  for  such  tax  within  thirty  days  from  the  time  of 
demand  so  made,  it  shall  be  the  duty  of  the  collector  aforesaid  to  levy  such 
amount  by  distress  and  sale  of  the  goods  and  chattels  of  such  delinquent, 
giving  ten  days  public  notice  of  such  sale,  by  written  or  printed  advertise- 
ments and  in  case  goods  and  chattels,  sufficient  to  satisfy  the  same  with 
the  costs  cannot  be  found,  such  collector  shall  be  authorised  to  take  the 
body  of  such  delinquent,  and  convey  him  to  the  jail  of  the  proper  county, 
there  to  remain  until  the  amount  of  such  tax  together  with  the  costs  shall 
be  paid  or  secured  to  be  paid,  or  until  he  shall  be  otherwise  discharged  by 
due  course  of  law. 

27.  Sect.  XXII.  It  shall  be  the  duty  of  the  clerks  of  the  commission- 
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ers  of  each  county  to  keep  fair  books  in  which  shall  be  entered  the  name 
of  every  collector  of  county  rales  and  levies,  charging  him  with  the  amount 
of  the  duplicate  delivered  to  him  to  collect,  and  crediting  him  with  the 
allowances  made  after  the  appeal,  for  which  purpose  such  clerk  shall  enter 
in  the  said  books  the  names  of  all  persons  abated  or  exonerated,  together 
with  the  amount  of  such  abatement  or  exoneration  and  the  date  when 
made,  and  he  shall  certify  such  allowances  in  the  duplicate  of  the  collec- 
tors to  enable  the  treasurer  to  make  settlement  accordingly,  and  as  soon  as 
Ihe  duplicates  arc  delivered  to  the  collectors  he  shall  send  a  statement  of 
the  names  of  the  respective  collectors,  together  with  the  sums  wherewith 
each  stands  charged  to  the  county.     [Repealed,  post.  01.] 

^8-  Sect.  XXIII.  If  any  assessor  shall  refuse  or  neglect  to  assess  and 
return  to  the  commissioners  of  the  county,  any  person  whom  he  knows  to 
be  liable  to  assessment,  such  assessor  being  thereof  convicted  in  the  court 
of  Quarter  Sessions  of  the  same  county,  shall  be  fined  in  any  sum  not  less 
than  twenty  dollars,  nor  more  than  fifty  dollars,  at  the  discretion  of  the 
court  besides  the  costs  of  prosecution  for  the  use  of  the  county  in  which 
the  party  aggrieved  resides. 

29.  Sect.  XXIV.  If  any  assessor  or  assistant  assessor  who  shall  have 
taken  upon  himself  the  duties  of  such  office,  shall  neglect  or  refuse  to  com- 
ply with  any  order  or  warrant  issued  to  him  by  the  commissiuiiers  of  the 
same  county  in  conformity  with  law,  or  shall  not  perform  the  duties  enjoin- 
ed upon  him  by  law,  he  shall  forfeit  any  sum  not  exceeding  forty  dollars 
to  be  recovered  by  the  county  as  debts  of  like  amount  are  recoverable. 

•30.  Sect.  XXV.  It  shall  be  lawful  for  the  supervisors  of  any  township 
to  lay  a  rate  or  assessment  not  exceeding  one  cent  in  the  dollar,  upon  real 
and  personal  estate,  offices,  trades,  and  occupations,  for  the  purpose  of 
laying  out,  opening,  making,  amending  or  repairing  of  roads  and  high- 
ways, and  for  the  making  or  repairing  of  bridges,  and  for  such  other  pur- 
poses as  may  be  authorised  by  law. 

31.  Sect.  XXVI.  It  shall  be  lawful  for  the  overseers  of  the  poor  of 
any  township  having  first  obtained  the  approbation  of  any  two  justices  of 
the  peace  of  the  county  to  lay  a  rate  or  assessment  not  exceeding  one  cent 
in  the  dollar  at  one  time  upon  all  real  and  personal  estates,  within  such 
townships. 

32.  Sect.  XXVII.  In  every  case  in  which  a  rate  or  assessment  shall 
be  laid  for  township  purposes,  the  same  shall  be  levied  upon  the  basis  of 
the  last  adjusted  valuation  made  as  aforesaid  for  the  purpose  of  regulating 
county  rates  and  levies. 

33.  Sect.  XXVIII.  The  supervisors  and  overseers  respectively  laying 
such  rate  or  assessment,  shall  take  to  their  assistance  the  township  asses- 
sor for  the  time  being,  whose  duty  it  shall  be  to  furnish  a  correct  copy  of 
the  last  adjusted  valuation  in  the  township  as  aforesaid,  and  to  give  his 
aid  in  making  such  assessment. 

34.  Sect.  XXIX.  The  supervisors  and  overseers  of  the  poor  of  every 
.township  shall  cause  the   rates  or  assessments  by  them  respectively  laid, 

to  be  entered  in  books  to  be  prepared  for  the  purpose  which  shall  be  signed 
by  them  respectively,  and  shall  be  deposited  with  the  town  clerk  if  there 
be  one  in  the  township,  but  if  not  it  shall  remain  with  the  supervisors  or 
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overseers  respectively,  and  such  town  clerk,  supervisors  or  overseers,  as 
the  case  may  be,  shall  permit  any  inhabitant  or  other  person,  charged 
with  the  township  rates  and  levies,  to  inspect  the  same  at  all  seasonable 
times,  without  any  fee  or  reward,  and  shall  give  copies  of  the  same  on 
demand,  being  paid  at  the  rate  often  cents  for  every  twenty  four  names. 

35.  Sect.  XXX.  If  any  supervisor,  overseer  or  town  clerk,  having 
charge  of  such  book,  shall  refuse  to  permii  any  inhabitant  or  other  person 
charged  with  township  rates  and  levies  to  inspect  the  same,  or  shall  refuse 
to  give  copies  as  aforesaid,  he  shall  forfeit  three  dollars  to  the  party 
grieved,  to  be  recovered  as  debts  of  a  like  amount  are  recoverable. 

36.  Sect.  XXXI.  The  supervisors  and  overseers  of  the  poor  of  every 
township,  shall  annually,  at  a  meeting  to  be  convened  for  the  purpose, 
appoint  some  suitable  inhabitant  of  the  township  to  be  collector  of  the 
township  rates  and  levies. 

37.  Sect.  XXXII.  Every  person  appointed  collector  of  township  rates 
and  levies,  shall  give  a  bond  with  surety,  or  a  bond  with  mortgage  of 
real  estate,  to  the  satisfaction  of  the  supervisors  and  overseers  of  the  poor 
of  the  respective  township. 

38.  Sect.  XXXIII.  The  supervisors  and  overseers  of  the  poor  of  every 
township,  shall  cause  fair  duplicates  to  be  made  of  the  rates  or  assessments 
by  them  respectively  laid,  which  shall  be  signed  by  them  respectively, 
and  shall  issue  their  warrant,  with  such  duplicates,  to  the  collector  of  such 
rates  and  levies,  therein  authorising  and  requiring  him  to  demand  and  re- 
ceive, from  every  person  in  such  duplicate  named,  the  sum  wherewith  such 
person  stands  charged.  , 

39.  Sect.  XXXIV.  Provided,  That  before  issuing  the  duplicate  and 
warrant  for  the  collection  of  road  taxes,  it  shall  be  the  duty  of  the  super- 
visors of  every  township  to  give  notice  to  all  persons  rated  for  such  taxes, 
by  advertisements  or  otherwise,  to  attend  at  such  times  and  places  as  such 
supervisors  may  direct,  so  as  to  give  such  persons  full  opportunity  to  work 
out  their  respective  taxes. 

40.  Sect.  XXXV.  If  any  person  shall  neglect  or  refuse  to  make  pay- 
ment of  the  sum  charged  to  him  for  township  rates  and  levies,  it  shall  be 
lawful  for  the  collector  thereof,  having  first  obtained  a  warrant  under  the 
hand  and  seal  of  any  justice  of  the  peace  of  the  county,  to  levy  the  same 
by  distress  and  sale  of  the  goods  and  chattels  of  such  delinquent,  giving 
ten  days  public  notice  of  such  sale  by  written  or  printed  advertisements; 
and  in  case  gcods  and  chattels  sufficient  to  satisfy  the  same,  with  the  costs, 
cannot  be  found,  such  collector  shall  be  authorized  to  take  the  body  of 
such  delinquent  and  convey  him  to  the  jail  of  the  proper  county,  there  to 
remain  until  the  amount  so  charged,  together  with  the  costs,  shall  be  paid 
or  secured  to  be  paid,  or  untili  he  shall  be  otherwise  discharged  by  due 
course  of  law. 

41.  Sect.  XXXVI.  Provided,  That  it  shall  be  lawful  for  any  person 
aggrieved  by  such  rate  or  assessment,  to  apply  by  petition  to  the  next 
court  of  Quarter  Sessions  of  the  respective  county,  who  shall  have  power 
to  take  such  order  thereupon  as  to  them  shall  be  thought  expedient,  and 
the  same  shall  conclude  and  bind  all  parties. 

42.  Sect.  XXXVII.  And  provided  cdao,  That  if  any  person,  aggrieved 
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by  such  rate  or  assessment,  shall  apply  to  a  judge  of  such  court,  and  give 
bond  with  surety  to  the  satisfaction  of  such  judge,  it  shall  be  lawful  for 
such  judge  to  make  an  order  in  writing,  which  shall  stay  all  proceedings 
for  the  collection  of  the  sum  with  which  such  person  stands  charged,  until 
such  appeal  be  determined. 

4:3.  Sect.  XXXVIII.  The  bond  to  be  given  in  such  case  by  the  appel- 
lant, shall  be  taken  in  the  name  of  the  township,  in  an  amount  equal  to 
the  sum  with  which  such  person  stands  charged,  with  condition  for  the 
payment  of  such  sum  as,  by  the  determination  of  the  next  court  of  Quar- 
ter Sessions  of  the  respective  county,  shall  appear  to  be  payable  by  him. 

44.  Sect.  XXXIX.  If  in  any  township  there  shall  not  be  a  treasurer 
elected  or  appointed,  it  shall  be  the  duty  of  the  supervisors  and  overseers  of 
the  poor  of  the  township,  either  by  themselves  or  by  a  proper  person  duly 
authorized  by  them,  respectively,  to  collect  the  township  rates  and  levies 
by  them  respectively  laid:  Provided,  That  in  such  case  the  supervisors 
and  overseers  shall,  respectively,  be  accountable  for  the  faithful  collection 
thereof,  by  the  person  so  authorized  by  them  respectively. 

45.  Sect.  XL.  In  every  such  case  in  which  a  treasurer  shall  not  be 
elected  or  appointed  in  any  township,  it  shall  be  lawful  for  the  supervisors 
and  overseers  of  the  township,  respectively,  to  pay  out  as  occasion  may 
require,  according  to  their  several  duties,  the  moneys  by  them  re  pectively 
received  or  collected  by  virtue  of  their  offices. 

46.  Sect.  XLI.  If  any  collector  who  shall  have  taken  upon  himself  the 
duties  of  his  office,  shall  fail  to  perform  such  duties,  he  shall  forfeit  a  sum 
not  exceeding  forty  dollars,  to'  be  recovered  by  the  county  or  township,  as 
the  case  may  be,  as  debts  of  a  like  amount  are  recoverable:  Provided, 
That  the  sureties  of  a  collector  shall,  notwithstanding  such  proceedings 
against  him,  remain  liable  according  to  the  condition  of  their  bond. 

47.  Sect.  XLII.  No  person  shall  be  reappointed  a  collector  of  county 
or  township  rates  and  levies,  who  shall  not  have  finally  settled  and  paid 
over  the  whole  amount  received  by  him  on  former  duplicates. 

48.  Sect.  XLIII.  The  condition  of  the  bond  to  be  given  by  the  several 
collectors  as  is  hereinbefore  provided,  shall  be  that  such  collector  shall 
well  and  truly  collect  and  pay  over,  or  account  for  according  to  law,  the 
whole  amount  of  the  taxes  charged  and  assessed  in  the  duplicate  delivered 
to  such  collector. 

49.  Sect.  XLIV.  Every  warrant  to  a  collector  issued  as  is  hereinbefore 
provided,  shall  be  effectual  to  authorize  him  to  collect  the  sums  charged  in 
his  duplicate  during  the  period  of  three  years  from  the  date  of  his  war- 
rant. 

50.  Sect.  XLV.  Provided,  That  nothing  herein  contained  shall  autho- 
rize the  arrest  or  imprisonment,  for  non-payment  of  any  tax,  of  any  female 
or  infant,  or  person  found  by  inquisition  to  be  of  unsound  mind. 

51.  Sect.  XLVI.  The  goods  and  chattels  of  any  person  occupying  any 
real  estate,  shall  be  liable  to  distress  and  sale  for  the  non-payment  of  any 
taxes  assessed  upon  such  real  estate,  during  his  possession  or  occupancy 
and  remaining  unpaid,  in  like  manner  as  if  they  were  the  goods  and  chat- 
tels of  the  owner  of  such  real  estate. 

5-2.  Sect.  XL  VII.  Every  collector  shall,  within  six  weeks  from  the  dale 
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of  his  warrant,  pay  all  such  moneys  as  he  may  by  that  time  have  receiV' 
ed,  to  the  treasurer  of  the  proper  county  or  township,  as  the  case  may  be, 
at  a  certain  time  and  pi  ice  to  be  mentioned  in  such  warrant. 

53.  Sect.  XLVI1I.  The  commissioners  of  the  proper  county,  and  the 
supervisors  and  overseers  of  the  poor  of  the  proper  township,  as  the  case 
may  be,  shall  at  all  times  make  abatement  or  exonerations  for  mistakes, 
indigent  persons,  unseated  lands,  &c.  as  to  them  shall  appear  just  and 
reasonable;  and  the  commissioners  shall  direct  their  clerk  to  enter  in  a 
book  or  books  to  be  kept  for  that  purpose,  the  names  of  all  persons  abated 
or  exonerated,  together  with  the  reason  why,  the  amount  and  date  when 
made,  and  give  to  the  collector  a  certificate  directed  to  the  county  treasu- 
rer, slating  the  nature  of  the  tax  and  the  amount  exonerated,  in  order  to 
make  settlement  accordingly ;  and  the  same  course  shall  be  pursued  by 
the  supervisors  and  overseers  of  the  poor,  with  respect  to  exonerations  of 
township  rates  and  levies. 

54.  Sect.  XLIX.  Every  collector  shall,  within  three  months  after  re- 
ceiving the  corrected  duplicate,  pay  into  the  hands  of  the  treasurer  of  the 
proper  county  or  township,  as  the  case  may  be,  the  whole  amount  of  the 
taxes  charged  and  assessed  in  such  duplicate,  excepting  such  sums  as  the 
commissioners  or  supervisors  and  overseers,  as  the  case  may  be,  in  their 
discretion  may  exonerate  him  from,  on  pain  of  being  answerable  for  and 
charged  with  the  whole  balance  so  remaining  unpaid. 

55.  Sect.  L.  It  shall  not  be  lawful  for  any  collector  to  institute  a  suit, 
for  the  recovery  of  any  tax,  in  any  court  of  this  state,  or  before  any  alder- 
man or  justice  of  the  peace  of  this  state,  and  no  such  court,  alderman  or 
justice,  shall  issue  process  for  such  purpose. 

56.  Sect.  LI.  It  shall  be  lawful  for  any  collector,  with  the  approbation 
of  the  treasurer  of  the  proper  county  or  township,  as  the  case  may  be,  to 
employ  a  suitable  person  to  act  for  him  in  the  execution  of  his  warrant, 
such  collector  and  his  sureties  being  in  all  cases  responsible  for  the  acts 
of  such  deputy. 

57.  Sect.  LII.  Every  collector  shall  be  entitled  to  retain,  at  the  final 
settlement  of  his  duplicate,  the  sum  of  five  per  cent,  on  all  moneys  by  him 
collected,  which  shall  be  allowed  to  him  by  the  treasurer  of  the  proper 
county  or  township,  as  the  case  may  be,  and  shall  be  in  full  compensation 
for  his  services  as  collector. 

Act  of  28th  February,  1835,  Pamph.  p.  45- 

A  supplement  to  the  act  relating  to  county  rates  and  levies,  and  township  rates  and 
levies,  and  to  the  act  relating  to  counties  and  townships,  and  county  and  township 
officers. 

58.  Sect.  I.  The  commissioners  ol  the  several  counties  shall  have 
power  to  appoint  collectors  of  taxes  without  requiring  the  bond  or  mort- 
gage, or  other  security,  directed  by  the  nineteenth  section  of  the  act  re- 
lating to  county  rates  and  levies,  and  township  rates  and  levies:  Provided, 
That  the  person  appointed  shall  own  a  freehold  estate,  which,  in  the 
opinion  of  said  commissioners,  shall  be  a  sufficient  security  for  the  fa.thful 
performance  of  his  duties  as  collector. 
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59.  Skct.  II.  If  any  person  appointed  collector,  from  whom  security 
shall  not  be  required,  or  if  any  assessor  shall  refuse  to  serve,  he  shall 
forfeit  and  pay  the  sum  of  twenty  dollars,  to  be  recoverable  before  a  jus- 
tice of  the  peace  or  alderman,  at  the  suit  of  the  commissioners,  as  debts 
of  similar  amount  are  now  recoverable:  Provided,  That  no  person  who 
shall  have  served  as  collector  or  assessor,  shall  be  appointed  or  chosen  for 
a  second  term,  without  his  consent,  for  the  term  often  years. 

60.  Sect.  III.  It  shall  be  the  duty  of  the  commissioners,  within  three 
months  from  the  delivery  of  the  duplicate  to  the  collector,  appointed  in 
pursuance  of  the  provisions  of  this  act,  to  file  a  certificate  under  their  hands 
and  seal,  in  the  office  of  the  prothonotary  of  the  court  of  Commcn  Pleas 
of  the  county,  stating  the  amount  due  and  unpaid  by  such  collector;  and 
it  shall  be  the  duty  of  the  prothonotary  to  enter  the  same  on  his  docket, 
which  certificate  shall,  from  such  entry,  have  the  same  operation  ard 
effect  as  a  judgment  of  i-aid  court,  and  ( xecutions  may  be  issued  in  like 
manner  as  on  judgments  for  the  amount  remaining  unpaid  at  any  ume 
after  the  entry  aforesaid. 

61.  Sect.  IV.  It  shall  be  the  duty  of  the  clerk  of  the  commissioners 
to  enter  the  names  of  t!'-e  collectors,  and  the  amount  of  their  respective 
duplicates,  on  the  minutes  of  the  office,  and  to  furnish  the  county  treasurer 
with  a  copy  thereof;  and  the  twenty-second  section  of  the  act  to  which 
this  is  a  supplement  is  hereby  repealed. 

62.  Sect.  V.  No  person  shall  be  appointed  collector  of  county  rates 
and  levies,  who  shall  not  have  paid  over  the  whole  amount  of  his  former 
duplicates. 

63.  Sect.  VI.  So  much  of  the  seventh  section  of  the  act  to  which  this- 
is  a  supplement,  as  provides  that  the  rate  for  any  office  or  pest  of  profit, 
profession,  trade  or  occupation,  or  on  any  single  freeman  who  follows  no 
occupation,  shall  at  no  time  exceed  ten. dollars  in  one  year;  and  so  much 
of  the  fourth  section  as  requires  the  assistant  assessors  to  participate  in 
taking  an  account  of  the  names  and  surnames  of  the  taxable  inhabitants, 
and  of  the  personal  and  real  property  in  their  respective  districts,  wards, 
and  townships,  are  hereby  repealed. 

64.  Sect.  VII.  It  shall  be  lawful  for  the  supervisors  of  any  township, 
in  addition  to  the  authority  conferred  by  the  twenty-filth  section  of  the  act 
to  which  this  is  a  supplement,  to  levy  a  rate  or  assessment  and  collect  the 
same,  for  the  purpose  of  discharging  any  just  debt  due  a  former  supervisor 
or  overseer  of  the  poor. 

65.  Sect.  X.  The  provisions  of  this  act,  so  far  as  they  relate  to  asses- 
ments  and  collections  of  taxes  and  sureties  therefor,  shall  not  extend  to 
the  city  and  county  of  Philadelphia,  but  the  same  shall  be  regulated  there- 
in as  if  this  act  had  not  passed. 

66.  Sect.  XII.  It  shall  be  the  duty  of  the  secretary  of  the  common- 
wealth, immediately  after  the  passage  of  this  act,  to  transmit  a  copy 
thereof  to  the  commissioners  of  each  county  of  this  commonwealth. 

[For  the  remaining  sections  of  this  supplement — see  County  and  Town- 
ship Officers,  and  Sheriff  and  Coroner, .] 
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Act  of  1st  April,  1835,  Parish,  p.  101. 

An  act  relative  to  the  bonds  of  county  treasurers  in  the  Auditor  General's  office. 

67.  Sect.  I.  It  shall  be  the  duty  of  the  Auditor  General,  at  the  request 
of  any  person  who  may  be  authorised  for  that  purpose,  to  deliver  up  the 
bonds  and  obligations  entered  into  by  the  county  treasurers  of  the  several 
counties  of  the  State,  for  the  faithful  performance  of  their  duties,  after  the 
Auditor  General  and  State  Treasurer  shall  be  fully  satisfied  that  the  said 
county  treasurer  has  settled  his  accounts  and  paid  all  demands  due  the 
commonwealth:  Provided,  Such  bond  shall  be  held  by  the  Auditor  Gen- 
eral one  year  after  the  settlement  of  said  accounts. 

Act  of  11th  April,  1835,  Pamph.  p.  190. 

An  act  extending  the  mechanics'  lien  law  to  the  counties  of  Warren  and  Juniata,  and 

for  other  purposes. 

Sect.  I.  (-fee  Mechanics'  L'en.) 

68.  Sect.  II.  No  lien  created  by  virtue  of  the  act  of  Assembly,  passed 
the  third  day  of  February,  one  thousand  eight  hundred  and  twenty-four, 
entitled  an  act  relating  to  taxes  on  certain  real  estate  in  the  city  and  county 
of  Philadelphia,  shall  be  construed  to  be  within  the  meaning  of  the  act  of 
Assembly  of  April  sixth,  one  thousand  eight  hundred  and  thirty,  entitled 
a  supplement  to  an  act  entitled  an  act  for  taking  lands  in  execution  for 
the  payment  of  debts,  passed  in  seventeen'hundred  and  five. 


NOTES  AND  REFERENCES. 

The  above  acts  of  April  15,  1834,  and  February  28,  1835,  embrace  all  the  important 
provisions  of  the  prior  laws  of  Pennsylvania,  which  provided  for  raising  taxes  to  defray 
the  expenses  of  counties  and  townships,  together  with  a  few  alterations  and  new  pro- 
visions, which  tend  to  simplify  and  impart  efficiency  to  the  existing  syslem.  The  two 
acts  of  March  25,  1831,  have  reference  to  different  purposes,  but  are  so  blended  with 
the  ordinary  subject  of  taxation  as  to  find  a  proper  place  under  this  head.  The  conso- 
lidation of  the  several  acts  relating  to  county  taxes  and  township  taxes  into  one  common 
bill,  adds  consistency,  uniformity  and  perspicuity  to  the  whole,  assessed  as  they  are  on 
the  same  basis,  and  governed  by  the  same  general  rules. 


The  office  of  president  judge  of  a  judicial  district  is  liable  to  tax-uion  tat  county  rates 
and  levies,  under  the  act  of  11th  April,  1799.  Commissioners  v.  Chapman,  2  Kawle, 
73.  The  fourth  section  of  the  act  of  April  15,  1834,  is  derived  from  the  same  section 
of  the  act  of  1799,  upon  the  construction  of  which  this  case  arose. 

The  general  understanding  has  been,  that  the  property  of  counties  is  not  taxable  for 
city  or  borough  purposes.     Piper  v.  Singer,  4  S.  &  R.  355. 

There  is  no  personal  liability  for  taxes  on  unseated  lands.  Stokely  v.  Boner,  10  S. 
&  R.  254. 

There  is  nothing  in  the  tax  laws  authorizing  the  apportionment  of  a  year's  tax  be- 
tween the  different  persons  who  may  become  owners  of  the  property  in  the  course  of  the 
year.     Shaw  v.  Quince,  12  S.  &  R.  299. 

The  widow's  interest  in  land  secured  to  her  by  the  Orphans'  court,  in  a  proceeding 
in  partition  under  the  intestate  laws,  where  the  same  is  taken  by  the  eldest  son,  is  not 
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the  subject  of  taxation  under  the  act  of  the  25th  of  March,  1831,  assessing  a  tax  on 
personal  property.     Deitz  v.  Beard,  2  Watts,  170. 

At  tbe  expiration  of  three  months  from  the  time  a  duplicate  is  put  into  the  hands  of 
a  collector  of  county  tax,  any  balance  which  is  not  paid  over  by  him  to  the  treasurer,  is 
a  lien  upon  his  personal  property.     Commissioners  v.  Henry,  3  Penn.  Rep.  26. 


®OU?t0. 

(See  JUDICIARY.) 


S|e$M  ant?  J&ortaff&c& 

Acknowledgment  of  deeds  valid,  though      I  Aldermen  of  the  county  of  Philadelphia 
not  under  the  seal  of  officer,  1  j      may  acknowledge  deeds,  2 

Act  of  19th  February,  1835,  Pamph.  p.  39. 

A  further  Supplement  to  an  Act  for  acknowledging  and  recording  of  Deeds. 

1.  Sect.  I.  All  acknowledgments  or  probates  of  deeds  or  other  instru- 
ments of  writing,  heretofore  taken  or  made  or  which  shall  hereafter  be 
taken  or  made,  shall  be  construed  to  have  the  same  effect  to  all  intents 
and  purposes,  although  the  same  may  have  been  certified  by  the  officers 
before  whom  such  acknowledgments  or  probates  have  been  made  under 
their  hands  only,  as  if  the  same  had  been  certified  under  their  hands  and 
seals;  and  the  omission  in  any  certificates  heretofore  made,  or  hereaiter 
to  be  made,  by  any  officer  authorized  to  lake  such  acknowledgments  and 
probates,  to  certify  the  same  to  have  been  taken  before  him  under  his  seal, 
(the  same  being  duly  certified  under  his  hand,)  shall  not  be  held  or  ad- 
judged to  avoid  prejudice,  or  render  invalid  the  acknowledgment  or  probate 
of  any  deed  or  other  instrument  of  writing  as  aforesaid,  nor  shall  the  re- 
cording heretofore  done,  or  hereafter  to  be  done,  of  any  deed  or  other  in- 
strument of  writing  as  aforesaid,  be  deemed  invalid  or  defective  by  reason 
of  the  omission  of  any  such  officer  as  aforesaid  to  certify  any  acknowledg- 
ment or  probate  as  aforesaid  under  his  seal,  the  same  being  certified  under 
his  hand  in  due  form. 

2.  Sect.  II.  From  and  after  the  passage  of  this,  the  aldermen  for  the 
county  of  Philadelphia  shall  have  like  jurisdiction  with  the  aldermen  of 
the  city  of  Philadelphia  ;  in  the  acknowledgement  of  deeds  and  other 
instruments  of  writing. 

19 
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NOTES  AND  REFERENCES. 

The  Supreme  Court  having  decided,  in  the  case  of  Duncan  v.  Duncan,  1  Watts,  322, 
that  "  the  acts  of  Assembly  of  the  28th  of  May,  1715,  24th  of  February,  1770,  18th  of 
March,  1775,  and  the  18th  of  March,  1814,  providing  a  mode  for  taking  the  acknow- 
ledgments of  deeds  by  justices,  aldermen  and  judges,"  were  "  all  in  pari  materia:"  and 
that  "  their  construction"  required  "  that  the  acknowledgment  taken  by  any  of  these 
officers  should  be  certified  under  their  hand  and  seal,  in  order  to  justify  the  recording 
of  the  deed,  or  make  it  admissible  in  evidence  without  the  common  law  proof  of  its 
execution ;"  the  legislature  passed  the  remedial  act  in  the  text  to  cure  such  defective 
acknowledgments  as  might  have  taken  place,  or  been  made  before  the  passage  of  the 
act ;  and  to  alter  the  law  in  future  so  that  the  omission  of  any  officer  to  certify  the 
acknowledgment  or  probate  of  a  deed,  or  other  instrument  of  writing  under  his  seal, 
should  not  invalidate  it,  but  that  if  it  were  duly  certified  under  his  hand,  it  should  be 
deemed  sufficient  in  law. 


A  deed  executed  by  an  attorney  in  fact,  must  be  acknowledged  as  the  act  of  the 
grantor,  and  not  as  his  own.     Peters  v.  Condron,  2  S.  &  R.  80. 

But  where  a  deed  was  acknowledged  by  one  as  attorney  for  the  principals,  it  was 
held  sufficient.     Fulweiler  v.  Baugher,  15  S.  &  R.  45. 

The  recorder  of  Philadelphia  had  no  power,  by  the  act  of  1 1th  April,  1799,  to  receive 
the  proof  of  deeds  for  lauds  out  of  the  city  or  county  of  Philadelphia.  Peters  v.  Con- 
dron, 2  S.  &  R.  80. 

A  deed  dated  prior  to  the  act  of  1775,  is  good  without  being  recorded.  Powers  v. 
M'Ferran,  2  S.  &  R.  44.     Keller  v.  Nutz,  5  S.  &  R.  246. 

The  recording  of  a  deed  between  third  persons  is  not  notice  to  a  purchaser  at  a  sher- 
iff's sale,  who  does  not  claim  through  and  under  that  deed.  Keller  v.  Nutz,  5.  S.  &  R. 
246. 

There  must  be  a  money  consideration  to  constitute  a  deed  of  bargain  and  sale.  Chen- 
rey  v.  Watkins,  1  Hains  &  Johns.  Rep.  527.  Paca  v.  Forward,  2  Harris  &  M'Henry 
Rep.  175. 

But  the  validity  of  a  deed  does  not  depend  upon  the  amount  of  the  consideration. 
Rogers  v.  Insurance  Co.  9  Wendel,  Cli.  Jackson  v.  Florence,  16  Johns.  48.  Jackson; 
t.  Fish,  10  do.  456.     Jackson  v.  Delancey,  4  Cowan,  430. 

Whether  interlineations  and  erasures  have  been  made  in  a  deed  before  or  after  its 
execution,  is  a  question  for  the  jury  to  decide.     Heflelfinger  v.  Shultz,  16  S.  &  R.  44. 

Ejectment  lies  by  a  mortgage:  but  on  his  recovery,  it  is  error  to  limit  the  right  of 
redemption  to  one  year.     Bagley  v.  Wallace,  Ibid.  245. 

An  absolute  deed  and  defeasance  made  at  the  same  time,  constitute  a  mortgage;  and 
if  the  defeasance  is  not  recorded,  it  is  to  be  considered  as  an  unrecorded  mortgage  and 
postponed  to  a  judgment  creditor  of  a  subsequent  date,  notwithstanding  the  absolute 
deed  has  been  duly  recorded.     Findlay  v.  Hamilton,  17  S.  &  R.  70. 

If  a  vendor  on  a  contract  of  sale  conceal  the  fact  that  part  of  the  land  contracted  for 
belongs  to  a  third  person,  it  is  fraud.     Grant  v.  Cook,  16  S.  &  R.  198. 

It  is  settled  that  a  purchaser  by  articles,  entering  and  continuing  in  possession,  must 
pay  interest,  though  there  may  be  cases  where  the  jury  would  be  justified  in  refusing 
it.     Fasholt  v.  Reid,  Ibid.  266. 

Where  two  purchase  together,  a  tender  of  a  deed  by  a  vendor  to  one  of  them  is  suffi- 
cient.   Purviance  v.  Lemoa,  Ibid.  292. 

The  covenants  raised  by  the  words  grant,  bargain  and  3ell,  by  force  of  the  act  of 
Assembly  of  the  28th  of  May,  1715,  are  not  applicable  alone  to  deeds  executed,  but 
extend  to  articles  of  agreement  for  the  conveyance  of  land.  Seitzenger,  administrator 
of  Stroebecker,  v.  Weaver,  administrator  of  Grant,  1  Rawle,  377. 

The  presumption  of  law  is,  that  the  acceptance  of  a  deed,  in  pursuance  of  articles  of 
agreement,  is  a  satisfaction  of  all  previous  covenants,  unless  the  contrary  intention  h 
clearly  manifested.  Ibid.  377.     M'Kennan  v.  Doughman,  1  Penn.  Rep.  417. 

A  mortgagee  is  a  purchaser  within  the  intent  of  the  statute  of  27  Eliz.  ch.  4.  Lan- 
caster v.  Dolan,  I  Rawle,  231. 
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In  Penns3'lvania,  a  voluntary  conveyance  is  not  void  against  a  subsequent  purchaser 
by  force  of  the  statute  of  27  Eliz.  ch.  4;  but  if  it  be  duly  recorded  under  the  act  of 
Assembly,  it  is  valid  as  a  deed  for  a  valuable  consideration,  provided  it  be  untainted  by 
actual  fraud.     Jbid.  and  4  Cowen  Rep.  207;  10  Johns.  Rep.  189. 

A  delivery  is  essential  to  the  proper  and  legal  execution  of  a  deed,  and  that  delivery 
may  be  to  the  party,  to  one  authorized  by  the  party  to  receive  it,  or  to  a  stranger  for  the 
use  of  the  parly ;  but  the  placing  a  deed  on  record  by  the  grantor  is  not  an  absolute 
delivery,  but  only  evidence  of  it,  of  which  the  jury  may  judge.  Chess  v.  Chess,  1  Pa. 
«?ep.  32. 

The  date  of  a  deed  is  prima  facie  evidence  of  the  time  of  its  delivery.  Hall  v.  Ben- 
ner,  ibid.  402. 

Where  no  consideration  is  expressed  in  a  deed  of  bargain  and  sale,  parol  evidence 
may  be  given  to  show  that  a  consideration  did  pass  from  the  grantee  to  the  grantor. 
White  v.  Weeks,  ibid.  486. 

An  assignment  of  a  mortgage  to  one  who  holds  part  of  the  bonds,  gives  him  no  prefer- 
ence over  the  other  bond  holders  in  the  distribution  of  the  proceeds  of  sale  of  the  mort- 
gaged premises.    Betz  v.  Hechner,  ibid.  280. 

When  each  of  the  parties  to  a  contract  treat  a  matter  as  doubtful,  and  is  content  to 
take  the  risk  of  its  turning  out  in  a  particular  way,  chancery  will  not  relieve  against  the 
event.     Ascham  v.  Smith,  2  Penn.  Rep.  211. 

A  guaranty  of  title  executed  and  delivered  by  a  vendor  to  a  vendee,  is  not  merged  in 
a  subsequent  deed  of  conveyance,  which  contains  only  a  special  warranty.  Drinker  v. 
Byers,2  Penn.  Rep.  523. 

The  words  grant,  bargain  and  sell,  in  a  deed,  by  the  act  of  the  28th  of  May,  1715, 
amount  only  to  a  covenant  that  the  grantor  has  not  done  any  act  or  created  any  incum- 
brance whereby  the  estate  granted  by  him  may  be  defeated.  Whitehall  v.  Gotwalt,  3 
Penn.  Rep.  313. 

There  can  be  no  such  thing  as  a  valid  efficacious  parol  mortgage.  Bower  v.  Oyster, 
Ibid,  239. 

Whatever  may  have  been  the  effect  of  a  judicial  sale  on  other  interests,  both  the  policy 
and  the  practice  of  the  legislature  have  been,  to  hold  the  lien  of  a  mortgage  to  the  state 
undischarged  by  any  thing  but  actual  payment  into  the  Treasury  ;  and  such  mortgage  is 
not  divested  by  a  judicial  sale  upon  any  other  lien  on  the  land  mortgaged,  nor  is  it  to  be 
paid  out  of  the  purchase  money  raised  by  such  sale.     Duncan  v.  Reiff,  Ibid,  368. 

A  deed  purporting  to  convey  all  the  right  and  title  (if  the  grantor  to  land  of  which  he 
had  previously  parted  with  the  fee  simple,  reserving  only  a  right  to  a  portion  of  the  pur- 
chase money  charged  upon  the  land  does  not  pass  his  interest  in  the  money  so  charged. 
Croft,  &c.  v.  Webster,  4  Rawle,  242. 

It  seems  that  it  is  necessary  that  an  assignment  of  a  mortgage  should  be  in  writing.  lb. 

If  a  deed  be  altered  after  delivery,  the  alteration  destroys  the  deed  as  to  the  party 
who  altered  it,  but  does  not  destroy  the  estate.  If  it  contain  covenants,  the  party  loses 
all  remedy  on  them,  but  the  title  is  not  divested.  It  is  the  instrument  which  is  rendered 
void,  not  the  estate.     Withers  v.  Atkinson.  1  Watts,  23d. 

A  horizontal  slit  in  the  parchment  upon  which  a  conveyance  is  written,  with  a  rib- 
bon drawn  through  it  opposite  the  name  of  the  justice  before  whom  the  acknowledgment 
was  made,  is  not  a  sufficient  seal  to  constitute  a  deed.  Duncan  v.  Duncan,  1  Watts, 
322 ;  1  Black  la.  Rep.  241 ;  4  Hen.  Sf  Mum.  Rep.  184;  4  Johns.  Rep.  239 ;  7  Mass, 
Rep.  14;  9  do.  218. 

The  acts  of  assembly  of  the  28th  of  May,  1715,24th  of  February,  1770,  18th  of  March, 
1775,  and  the  18th  of  March,  1814,  providing  a  mode  for  taking  the  acknowledgment 
of  deeds  by  justices,  aldermen,  and  judges,  are  all  in  pari  materia  ;  and  their  construc- 
tion requires  that  the  acknowledgment  laken  by  any  of  these  officers,  should  be  certir 
ficd  under  their  hand  and  seal,  in  order  to  justify  the  recording  of  the  deed,  or  make  it 
admissable  in  evidence  without  the  common  law  proof  of  its  execution.  Duncan  v.  Dun- 
can, 1  Watts,  322.     [This  la~.u  is  now  altered  by  the  act  in  the  text.] 

A  husband  and  wife  conveyed  the  estate  of  the  wife  by  a  deed  defectively  acknow- 
ledged, and  after  the  death  of  the  wife,  the  heirs  at  law  brought  an  ejectment  and  recov- 
ered the  land,  and  remained  in  possession  of  it  for  seventeen  years,  and  until  after  the 
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passage  of  the  act  of  assembly  entitled  "  an  act  for  the  better  confirmation  of  the  estates 
of  persons  holding  or  claiming  under  femes  covert,  and  for  establishing  a  mode  in  which 
husband  and  wife  may  hereafter  convey  their  estates."  It  was  held,  that  this  act  cured 
the  defect  in  ihe  acknowledgment  so  as  to  enable  those  who  claimed  under  the  deed  to 
bring  an  action  of  ejectment  and  recover  back  the  land.     Mercer  v.  Watson,  Ibid,  330. 

A  mortgage  or  judgment  may  be  given  to  secure  a  creditor  for  a  debt  due,  for  respon- 
sibilities which  are  contingent  or  for  future  advances,     Stewart  v.  Stocker,  1  Watts,  135. 

A  formal  release  of  one  of  several  tracts  of  land  from  the  lien  of  a  mortgage  will  not 
discharge  the  other  lands  from  the  incumbrance.     Culp  v.  Fisher,  Ibid,  494. 

A  Sheriff's  sale  and  deed  deposited  as  an  escrow,  to  be  delivered  upon  the  payment 
of  the  purchase  money,  and  suffered  to  remain  ten  years  and  then  delivered  upon  an 
order  of  the  court  without  such  payment  upon  a  claim  that  the  money  was  payable 
upon  a  lien  of  the  purchaser,  confers  no  title.     Robins  v.  Bellas,  2  Watts,  359. 

A  Sheriff's  sale  does  not  divest  the  lien  of  a  mortgage  conditioned  for  the  payment 
of  an  indefinite  number  of  annual  instalments  depending  for  their  continuance  upon 
a  life  in  being.     Knaub  v.  Essick,  Ibid,  282. 

The  action  of  ejectment  is  a  proper  mode  of  enforcing  the  payment  of  the  instalments 
due  upon  a  mortgage.     Ibid. 

It  is  essential  to  the  validity  of  a  deed,  that  it  should  be  delivered.  1  Harris  &  Johns. 
Rep.  323  ;  2  Day's  Rep.  280  ;  14  Johns.  Rep.  172. 

A  delivery  of  a  deed  may  be  by  acts  as  well  as  words,  or  by  both,  and  by  the  party 
who  made  it,  or  another  person.  Green's  Rep.  141 ;  2  Little's  Rep.  375 ;  4  Monroe 
Rep.  500. 

Possession  in  certain  cases  may  be  evidence  of  delivery.;  a  delivery  may  be  implied. 
2  Day's  Rep.  280  ;  3  Conn.  Rep.  348  ;  14  Johns.  Rep.  172. 

A  deed  must  also  be  accepted  by  the  grantor.  G  Cowan's  Rep.  617  ;  17  Johns.  Rep. 
548  ;  1  S.  &  R.  Rep.  72. 

Acceptance  may  be  presumed.     14  S.  &  R.  Rep.  29(3. 

A  conveyance  by  metes  and  bounds  will  include  land  under  water.  Rogers  v.  Johns. 
1  Ward.  Rep.  237. 

Several  deeds  qf  the  same  date,  even  between  different  parties,  if  they  relate  to  the 
same  subject,  will  be  construed  as  one  conveyance.     13  Mass.  Rep.  51 ;  17  S  &  R.  1 10. 

The  mere  cancellation  of  a  deed  under  which  one  holds  title  to  real  estate  does  not 
divest  the  title  or  revest  it  in  the  grantor.  9  Pick.  Rep.  105 ;  9  Mass.  Rep.  311 ;  6  do. 
32  ;  13  do.  498  ;  2  Johns,  do.  87 ;  8  Cowan,  75  ;  4  Conn.  Rep.  550;  5  do.  262. 
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2Do&#  mi?$  Bsijttp, 

Tax  on  dogs  in  Chester  county,  J  I  Tax  on  dogs  in  bpiough  of  Alexandria, 

Law  repealed  as  to  Washington  county,  2         in  Huntingdon  county,  4 

Tax  on  dogs  in   the  borough  of  Potts-         Proceedings  as  to  mad  dogs,  5 

ville,  in  Schuylkill  county,  3  ] 

Act  of  4th  April,  1.831,  Pamph.  p.  49(5. 

A  supplement  to  an  act  laying  a  tax  on  dogs  in  certain  counties,  and  for  other  purposes, 
and  the  supplements  thereto. 

1.  Sect.  I.  The  commissioners  of  Chester  county,  be  and  they  are 
hereby  authorised  and  empowered,  to  levy,  and  cause  to  be  collected,  an- 
nually,  in  the  manner  provided  by  the  acts  to  which  this  is  supplementary, 
from  every  person  residing  in  said  county,  who  shall  own,  possess  or  keep 
about  his  or  her  house,  one  dog,  any  sum,  not  exceeding  one  dollar;  and 
for  every  additional  dog,  kept  about  the  same  house,  any  sum  not  ex- 
ceeding two  dollars. 

Sect.  II.  If  any  person  in  the  counties  of  Chester  or  Delaware,  shall 
permit  any  dog  to  be  kept  or  to  remain  about  his  house,  that  is  not  returned 
by  him  to  the  assessor,  such  person  shall  be  liable  to  pay  a  fine  of  two 
dollars,  to  be  recovered  for  the  use  of  the  informer,  as  debts  of  that  amount 
are  by  law  recoverable. 

Sricr.  III.  Any  dog  seen  within  an  enclosure  where  cattle  or  sheep  are 
kept,  in  either  of  said  counties,  except  when  in  company  with  his  owner, 
may  be  lawfully  killed.  This  act  shall  take  effect  on  the  first  day  of 
August  next. 

Act  of  21st  January,  1834,  Pamph.  p.  12. 

An  act  to  icpeal  the  several  acts  laying  a  tax  on  dogs  in  the  county  of  Washington. 

2.  Sect.  I.  The  act  entitled  "  An  act  laying  a  tax  on  dogs  in  the 
counties  of  Washington  and  Fayette,  and  for  other  purposes,  passed  the 
twenty -second  of  March,  Anno  Domini  eighteen  hundred  and  thirteen," 
and  the  second  section  of  an  act  entitled  "  A  further  supplement  to  the  act 
entitled  'An  act  laying  a  tax  on  dogs,  in  certain  counties,  and  for  other 
purposes,'  passed  the  eighteenth  of  March,  eighteen  hundred  and  twenty- 
six,"  be,  and  the  same  are  hereby  repealed,  so  far  as  regards  the  county 
of  Washington. 

Act  of  27th  February,  1834,  Pamph.  p.  91. 

An  act  laying  a  tax  on  dogs  in  the  borough  of  Pottsville,  in  the  county  of  Schuylkill, 
and  in  the  borough  of  Alexandria,  in  Huntingdon  county. 

3.  Sect.  I.  It  shall  and  may  be  lawful  for  the  town  council  of  the 
borough  of  Pottsville,  in  the  counly  of  Schuylkill,  and  they  are  hereby 
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authorized  and  required  to  assess  and  collect,  annually,  on  each  and  every 
dog  and  bitch  owned  or  kept  by  any  citizen  or  inhabitant  of  said  borough, 
a  tax  to  any  amount  not  exceeding  one  dollar,  for  the  first  dog  or  bitch 
kept  or  owned  by  any  citizen  or  inhabitant  of  said  borough,  and  not  ex- 
ceeding two  dollars  a  head  for  the  second  dog  or  bitch,  and  so  in  propor- 
tion to  the  number  kept  by  each  inhabitant  or  citizen  of  said  borough,  they 
may  deem  expedient  and  proper,  lor  the  use  of  the  said  corporation  of  the 
borough  of  Pottsville  aforesaid. 

4.  Sect.  II.  It  shall  and  may  be  lawful  for  the  town  council  of  the 
borough  of  Alexandria,  in  the  counly  of  Huntingdon,  and  they  are  hereby 
authorized  and  empowered,  if  a  majority  of  said  town  council  shall  agree 
to  the  same,  to  assess  and  collect  annually,  of  and  from  the  owner  of  each 
and  every  dog  owned  or  kept  by  any  citizen  or  inhabitant  of  said  borough, 
a  tax  to  any  amount,  not  exceeding  fifty  cents,  for  the  first  dog  kept  or 
owned  by  any  citizen  or  inhabitant  of  said  borough,  and  not  exceeding 
one  dollar  a  head  for  every  additional  dog  kept  by  such  inhabitant  or 
citizen  of  said  borough,  for  the  use  of  the  same. 

Act  of  1st  April,  1834,  pamph.  p.  161. 

An  act  to  protect  the  citizens  of  this  commonwealth  from  injuries  arising  from  mad  dogs 

running  at  large. 

5.  Sect.  I.  If  any  inhabitant  of  this  commonwealth  shall  make  com- 
plaint, under  oath,  to  any  justice  of  the  peace  within  the  county  in  which 
he  resides,  that  any  dog  owned  by  a  citizen  ol  said  county  is  mad,  or  has 
been  bitten  by  or  been  fighting  with  a  dog  that  is  mad,  it  shall  be  the  duty 
of  the  said  justice  to  give  notice  to  the  owner  to  appear  forthwith,  for  the 
hearing  of  the  said  complaint,  upon  which  hearing,  if  the  justice  shall  be 
satisfied  that  the  said  dog  is  mad,  or  that  he  has  been  bitten  by  or  been 
fighting  with  a  mad  dog,  he  shall  be  authorized  to  make  an  order  that  the 
said  dog  be  killed;  and  if  the  owner  of  said  dog  shall  refuse  or  neglect  to 
put  him  to  death  immediately,  or  employ  some  one  to  kill  him,  he  shall 
pay  all  legal  costs  accruing  in  consequence  of  his  refusal  or  neglect ;  and 
in  such  case  it  shall  be  the  duty  of  the  justice  to  issue  an  order  to  any 
constable  of  the  county  who  may  be  most  convenient,  directing  him  forth- 
with to  put  the  said  dog  to  death,  and  who  shall  execute  the  same  under 
-the  penalty  of  five  dollars;  and  if  no  constable  can  be  had  conveniently 
to  execute  the  said  order,  then  he  may  direct  the  order  to  any  other  in- 
habitant of  the  county  whom  he  may  designate,  whose  duty  it  shall  be, 
.under  the  like  penalty  of  five  dollars  to  execute  the  said  order. 


(See  INTESTATES  and  ORPHANS'  COURTS.) 
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Act  of  1st  April,  1831,  Pamph.  p.  338. 

An  act  concerning  the  Allentown  academy,  in  the  borough  of  Northampton,  in  the 
county  of  Lehigh,  and  for  other  purposes. 

Sect.  I.  [  Private.'] 

1.  Sect.  II.  The  fifth  section  of  the  first  school  district,  of  the  state 
of  Pennsylvania,  shall  be  entitled  to  one  controller  of  the  public  schools, 
for  the  city  and  county  of  Philadelphia,  and  the  sixth  section  of  said 
district,  shall  be  entitled  to  one  controller  in  said  board,  and  the  seventh 
and  eighth  sections  of  said  district,  shall  be  entitled  to  one  controller  in' 
said  board,  which  said  additional  controllers,  shall  be  elected  from  their 
own  numbers,  by  the  directors  of  said  sections  respectively:  Provided, 
That  the  directors  of  the  seventh  and  eight  sections,  shall  hold  a  join: 
meeting  for  the  election  of  a  controller  from  their  sections,  and  that  after 
the  current  year  the  said  additional  controllers  shall  be  elected,  in  the 
month  of  January,  annually. 

Sect.  III.  The  controllers  of  the  public  schools,  for  the  city  and  county 
of  Philadelphia,  shall  have  the  same  power  and  superintendence  over  the 
fifth,  sixth,  seventh  and  eighth  sections,  or  any  other  sections  which  may 
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be  hereafter  made,  in  the  first  school  district  as  they  now  have,  in  relation 
to  the  other  sections  of  said  district. 

Sect.  IV.  So  much  of  any  act  as  is  hereby  altered  or  supplied,  be 
and  the  same  is  hereby  repealed. 

Act  of  2d  April,  1831,  Pam'ph.  p.  385. 

An  act  providing  for  the  establishment  of  a  general  system  of  education* 

2.  Sect.  I.  There  shall  be  and  there  hereby  is  established  a  fund  to  be 
denominated  a  Common  School  Fund,  and  the  Secretary  of  the  Common- 
wealth, the  Auditor  General  and  the  Secretary  of  the  Land  Office  shall 
be  commissioners  thereof,  who,  or  a  majority  of  them,  in  addition  to  the 
duties  they  now  perform,  shall  receive  and  manage  such  monies  and  other 
things  as  shall  pertain  to  said  fund  in  the  most  advantageous  manner,  and 
shall  receive  and  hold  to  the  use  of  said  fund  all  such  gills,  grants  and 
donations  as  may  be  made  to  the  same  by  private  individuals,  or  other- 
wise, and  shall  apply  the  same  to  the  purposes  for  which  such  gifts,  grants 
and  donations  may  be  made  ;  and  that  said  commissioners  shall  keep  a  cor- 
rect record  of  their  proceedings,  which,  together  with  all  papers  and  docu- 
ments relative  to  said  fund,  shall  be  kept  and  preserved  in  the  office  of  the 
Auditor  General. 

3.  Sect.  II.  From  and  after  the  passage  of  this  act,  all  monies  due  and 
owing  this  commonwealth  by  the  holders  of  unpatented  lands ;  also  all 
monies  secured  to  the  commonwealth  by  mortgages  or  lieu  on  land  for  the 
purchase  money  of  the  same ;  also  all  monies  paid  to  the  State  Treasurer 
bn  any  application  hereafter  entered  on  any  warrant  hereafter  issued,  or 
any  patent  hereafter  granted  for  land,  as  also  all  fees  received  in  the  land 
office  as  well  as  all  monies  received  in  pursuance  of  the  provisions  of  the 
fourth  section  of  an  act  entitled  "  An  act  to  increase  the  county  rates  and 
levies  for  the  use  of  the  commonwealth,  approved  the  twenty-fifth  day  of 
March,  one  thousand  eight  hundred  and  thirty-one,  be  and  the  same  are 
hereby  transferred  and  assigned  to  the  common  school  fund  ;  and  that  at 
the  expiration  of  twelve  months  after  the  passage  of  this  act,  and  regular- 
ly at  the  expiration  of  every  twelve  months  thereafter,  the  State  Treasurer 
shall  report  to  the  said  commissioners,  the  amount  of  money  thus  received 
by  him  during  the  twelve  months  last  preceding,  together  with  a  certificate 
of  the  amount  thereof,  and  that  the  same  is  held  by  the  commonwealth  for 
the  use  of  the  common  school  fund,  at  an  interest  of  five  per  cent. 

Sect.  III.  The  interest  of  the  monies  belonging  to  said  fund  shall  be 
added  to  the  principal  as  it  becomes  due,  and  the  whole  amount  thereof 
shall  be  held  by  the  commonwealth,  and  remain  subject  to  the  provisions 
of  an  act  entitled  "An  act  relative  to  the  Pennsylvania  canal  and  rail 
road,"  approved  twenty-second  April,  one  thousand  eight  hundred  and 
twenty-nine,  until  the  interest  thereof  shall  amount  to  the  sum  of  one  hun- 
dred thousand  dollars  annually,  after  which  the  interest  shall  be  annually 
distributed  and  applied  to  the  support  of  common  schools  throughout  this 
commonwealth,  in  such  manner  as  shall  hereafter  be  provided  by  law. 
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Act  of  15th  February,  1832,  Pamph.  p.  80. 

A  further  supplement  to  an  act  entitled,  "  An  act  to  provide  for  the  education  of  chil- 
dren at  the  public  expense,  within  the  city  and  county  of  Philadelphia." 

4.  Sect.  I.  Five  members  of  the  controllers  of  the  public  schools  for 
the  city  and  county  of  Philadelphia  shall  constitute  a  quorum  for  the 
making  of  orders  for  the  payment  of  money,  and  the  transaction  of  busi- 
ness generally,  with  this  exception,  that  no  order  for  the  payment  of  money 
shall  be  made  at  any  special  meeting  of  the  board  unless  a  majority  of  the 
whole  number  be  present. 

Sect.  II.  From  and  after  the  passage  of  this  act  the  incorporated  dis- 
trict of  the  Northern  Liberties  shall  be  a  section  of  the  first  school  district 
of  the  state  of  Pennsylvania,  to  be  called  the  second  section,  and  shall 
elect  one  controller  of  the  public  schools,  and  that  the  district  of  Kensing- 
ton, and  the  unincorporated  Northern  Liberties  shall  be  a  section,  to  be 
called  the  tenth  section,  and  shall  be  entitled  to  elect  one  controller. 

Sect.  III.  The  number  of  directors  of  the  public  schools,  to  be  ap. 
pointed  by  the  judges  of  the  court  of  Quarter  Sessions  for  the  county  of 
Philadelphia,  for  the  eighth  section  of  the  first  school  district  shall  be  five. 

Sect.  IV.  So  much  of  any  act  as  is  hereby  altered  or  supplied  be  and 
the  same  is  hereby  repealed. 

Act  of  1st  April,  1831,  Pamph.  p.  170. 

An  act  to  establish  a  general  system  of  Education  by  common  schools. 

Whereas,  it  is  enjoined  by  the  constitution,  as  a  solemn  duty,  which 
cannot  be  neglected  without  a  disregard  of  the  moral  and  political  safety 
of  the  people:  And,  whereas,  the  fund  for  common  school  purposes,  under 
the  act  of  second  of  April,  one  thousand  eight  hundred  and  thirty -one, 
will,  on  the  fourth  of  April  next,  amount  to  the  sum  of  five  hundred  and  for- 
ty-six thousand  five  hundred  and  sixty-three  dollars  and  seventy-two  cents, 
and  will  soon  reach  the  sum  of  two  millions  of  dollars,  when  it  will  produce, 
at  five  per  cent.,  an  interest  of  one  hundred  thousand  dollars,  which,  by 
said  act,  is  to  be  paid  for  the  support  of  common  schools  :  And  whereas, 
provisions  should  be  made  by  law,  for  the  distribution  of  the  benefits  of  this 
fund  to  the  people  of  the  respective  counties  of  the  commonwealth  :  There- 
fore, 

5.  Sect.  1.  The  city  and  county  of  Philadelphia,  and  every  other 
county  in  this  commonwealth,  shah  each  form  a  school  division,  and  that 
every  ward,  township  and  borough,  within  the  several  school  divisions, 
shall  each  form  a  school  district:  Provided,  That  any 'borough  which  is 
or  may  be  connected  with  a  township  in  the  assessment  and  collection  of 
county  rates  and  levies,  shall,  with  the  said  township,  so  long  as  it  remains 
so  connected,  form  a  district ;  and  each  of  said  districts  shall  contain  a 
competent  number  of  common  schools,  for  the  education  of  every  child 
within  the  limits  thereof,  who  shall  apply,  either  in  person  or  by  his  or  her 
parents,  guardian  or  next  friend,  for  admission  and  instruction. 

6.  Sect.  II.  It  shall  be  the  duty  of  the  sheriff  of  each  county,  thirty 
days  previous  to  the  third  Friday  in  September  ol  the  current  year,  one 
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thousand  eight  hundred  and  thirty  four,  to  give  notice  hy  proclamation,  to 
the  citizens  of  each  school  district,  to  hold  elections  in  their  respective 
townships,  wards  and  boroughs,  c.t  the  places  where  they  hold  their  elec- 
tions for  supervisors,  town  councils  and  constables,  to  choose  six  citizens 
of  each  school  district,  to  serve  as  school  directors  of  said  districts  respec- 
tively ;  which  elections  shall,  on  the  said  day,  be  conducted  and  held  in 
the  same  manner  as  elections  for  supervisors  and  constables  are  by  law 
held  and  conducted  ;  and  on  the  day  of  the  next  annual  election  of  super- 
visors in  the  respective  townships,  and  of  constables  in  the  respective  cities 
of  this  commonwealth,  a  new  election  for  directors  shall  take  place  in  the 
said  townships,  boroughs  and  cities,  at  which  election,  and  annually  there- 
after at  that  time,  and  in  manner  and  form  aforesaid,  two  directors  shall 
be  chosen,  who  shall  serve  for  tnree  years;  the  sheriffs  giving  thirty  days 
notice  previous  to  such  election. 

7.  Sect.  III.  It  shall  be  the  duty  of  the  said  school  directors,  within 
ten  days  after  the  period  of  their  election,  annually  to  meet  in  their  respec- 
tive school  districts,  when  each  board  shall  choose,  out  of  their  own  body, 
a  president  and  secretary,  and  a  delegate  to  the  joint  delegate  meeting  pro- 
vided for  in  the  following  section ;  they  shall  also  appoint  a  treasurer  for 
the  district  where  no  township  or  borough  treasurer  shall  be  otherwise 
appointed;  and  it  shall  be  the  duty  of  each  board,  on  the  day  of  their  first 
assembling  as  aforesaid,  to  divide  themselves  into  three  classes,  the  firsS 
of  which  shall  serve  until  the  next  election,  the  second  until  the  second 
election,  and  the  third  until  the  third  election  following,  so  that  one-third  of 
each  board  may  be  chosen  annually ;  and  if  any  vacancy  shall  occur,  by 
death  or  otherwise,  it  shall  be  the  duty  of  the  board  in  which  such  vacancy 
may  occur,  to  fill  the  same  until  the  next  election. 

8.  Sect.  IV.  On  the  first  Tuesday  in  November,  oCthe  year  one  thou- 
sand eight  hundred  and  thirty  four,  and  first  Monday  in  May  in  each  year 
thereafter,  there  shall  be  held,  at  the  county  court  house  in  each  division, 
a  joint  meeting  of  the  county  commissioners  and  one  delegate  from  each 
board  of  school  directors  within  said  county  or  school  division,  in  which 
it  shall  be  decided  whether  or  not  a  tax  for  the  expenditure  of  each  dis- 
trict be  levied  ;  and  if  a  tax  be  authorised  by  a  majority  of  the  joint  meeting, 
it  shall  be  apportioned  among  the  several  districts  as  county  rates  and 
levies  are  now  by  law  apportioned.  Each  delegate  to  the  joint  meeting, 
shall  be  entitled  to  receive  one  dollar  per  day,  for  each  day's  attendance 
spent  by  him  in  travelling  to  and  from  and  attending  said  meeting,  to  be 
paid  out  of  the  county  treasury. 

9.  Sect.  V.  The  appropriations  made  for  the  common  schools,  by  the 
joint  meeting,  shall  be  considered  part  of  the  authorised  estimates  of  coun- 
ty expenditures,  and  shall  be  levied  and  collected  in  the  usual  manner; 
Crowded,  That  no  tax  shall  be  less  in  amount  than  double  the  funds 
which  may  be  furnished  to  said  county  or  school  division,  as  hereinafter 
directed,  out  of  the  treasury  of  this  commonwealth,  in  aid  of  common 
schools  organized  according  to  the  provisions  of  this  act ;  And  provided 
further,  That  to  constitute  a  joint  meeting,  at  least  two  of  the  county 
commissioners,  and  a  majority  of  the  delegates  of  the  school  districts  in 
each  division  shall  be  required,  except  in  such   casea  as  are  hereinafter 


EDUCATION.  179 

(Act  of  1st  Jpril,  1831) 

provided  ;  and  if  no  quorum  bo  present,  it  shall  be  lawful  for  them  to  hold 
further  meetings  until  one  is  obtained. 

10.  Sect.  VI.  When  such  delegate  meeting  is  organized,  the  vote  on 
the  question  of  making  appropriations  for  common  schools  shall  be  taken 
by  yeas  and  nays,  a  record  whereof  shall  be  kept  by  the  county  commis- 
sioners, and  if  it  shall  be  determined,  by  a  majority  of  said  meeting,  that 
no  such  appropriation  shall  be  made  lor  any  division  or  county,  then  all 
the  districts,  whose  delegates  voted  in  the  negative,  shall  for  that  year  be 
entitled  to  no  part  of  the  money  appropriated  by  this  act,  but  the  whole 
amount  which  such  division  would  have  been  entitled  to,  had  it  determined 
to  make  such  appropriation  for  common  schools  by  tax,  shall  go  and  be 
appropriated  to  such  district  or  districts  in  said  division  or  county,  whose 
delegates  voted  in  the  affirmative,  in  the  ratio  of  the  taxable  inhabitants  of 
said  district.  And  the  amount  of  tax  levied  on  such  district  voting  in  the 
affirmative,  under  the  present  law  for  educating  the  poor  gratis,  shall  be 
fairly  estimated  by  the  commissioners,  and  paid  out  of  the  county  treasury 
to  such  districts,  to  be  added  to  their  common  school  fund,  to  entitle  the 
district  thus  voting  in  the  affirmative,  to  the  money  appropriated  by  this  act, 
they  shall  be  required  to  raise  no  larger  tax  .than  would  have  been  requi 
red,  had  every  .county  in  the  commonwealth  voted,  to  appropriate  forcom- 
mon  schools  as  provided  for  in  this  act.  In  case  a  majority  of  the  districts 
in  any  division  or  county  vote  in  the  negative,  then  the  amount  of  tax  to 
■be  raised  by  those  districts  voting  in  the  affirmative,  shall  be  fixed  by  a 
majority  of  the  votes  of  the  delegates  of  said  districts.  If  on  neither  the 
first  nor  second  meeting,  a  majority  of  the  commissioners  and  delegates 
from  all  the  districts  of  any  division  shall  attend,  then  those  present  shall 
proceed  in  the  same  manner  as  if  a  majority  had  attended,  and  their  pro- 
ceedings shall  be  as  valid.  If,  in  any  division,  no  district  shall  thus  vote 
to  appropriate,  then  the  money  to  which  such  division  would  have  been 
entitled,  shall  remain  in  the  state  treasury,  for  the  use  of  such  division  or 
counties,  for  the  term  of  two  years  from  the  passage  of  this  act;  after 
which  time,  if  such  division  or  counties,  or  any  part  thereof,  do  not  voto 
so  to  appropriate,  then  the  money  to  which  such  division  would  have  been 
entitled,  shall  go  to,  and  be  divided  among  such  divisions  or  counties,  as 
shall  thus  in  whole  or  in  part  vote  to  appropriate.  And  it  shall  be  the 
duly  of  the  county  commissioners  of  each  county,  in  each  year,  after  such 
delegate  meeting  may  have  been  held,  to  communicate  the  proceedings 
thereof  to  the  general  superintendent:  Provided,  That  in  case  it  shall  have 
been  determined,  by  any  such  delegate  meeting,  that  no  appropriation  for 
common  schools  should  be  made  for  the  current  year,  the  acts  of  assem- 
bly to  provide  for  the  education  of  the  poor  gratis  now  in  force,  shall  con- 
tinue  in  force,  in  such  division,  or  county,  or  district,  for  the  current  year. 

11.  Sect.  VII.  Within  twenty  days  after  such  joint  meeting  of  the  dele- 
gates as  aforesaid,  or  at  such  time  as  such  joint  meeting  shall  fix  and 
determine,  if  said  delegate  meeting  shall  have  determined  to  make  an  ap- 
propriation as  aforesaid,  the  people  of  the  several  school  districts  shall 
assemble  in  their  respective  wards  or  districts,  at  the  usual  place  of  hold- 
ing ward  or  township  elections,  or  at  such  place  as  may  be  fixed  by  such 
delegate  meeting ;  and  it  shall  be  the  duty  of  said  delegate  meeting,  to  give 
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due  notice  of  the  time  and  place  of  holding  said  meetings  of  the  people  in 
the  said  school  districts.  And  the  people  of  said  districts,  when  so  as- 
sembled, shall  be  organized  by  appointing  a  chairman,  and  the  secretary 
of  the  board  of  directors  of  the  proper  district  shall  be  secretary  of  the  said 
meeting,  and  shall  record  the  proceedings  of  such  meeting  in  the  book  of 
minutes  of  the  said  board  ;  or  in  his  absence,  that  duty  shall  be  performed 
by  some  other  director  of  the  said  board.  It  shall  be  the  duty  of  the  board 
of  directors,  to  communicate  to  such  meeting,  such  matters  in  reference 
to  the  common  schools  of  the  district,  as  may  be  important,  which  may 
be  considered  by  such  meeting :  And  it  shall  be  in  the  power  of  said  meet- 
ing to  decide,  by  a  majority  of  votes,  whether  they  will  raise  for  the  current 
year  a  sum  in  addition  to  that  determined  on  by  the  delegate  meeting  afore- 
said, to  be  applied  to  the  common  schools  of  the  said  district;  and  if  such 
meeting  shall  so  determine  to  raise  such  additional  sum,  it  shall  be  the 
duty  of  the  secretary  to  certify  the  same  to  the  supervisors  of  the  township, 
or  the  town  council  of  the  borough  as  the  case  may  be,  whose  duty  it  shall 
be  to  add  the  same  as  an  increase  upon  the  assessment  or  tax  of  the  said 
district,  and  the  same  shall  be  collected  as  township  or  borough  rates  and 
levies  are  by  law  collected. 

12.  Sect.  VIII-  It  shall  be  the  duty  of  the  several  boards  of  school 
directors,  to  determine  the  number  of  schools  to  be  opened  in  their  respec- 
tive districts  ;  to  cause  suitable  buildings  to  be  erected,  purchased  or  hired, 
for  schools;  to  appoint  capable  teachers  at  liberal  salaries;  to  admit 
scholars;  to  have  the  general  superintendence  of  the  schools  of  their 
respective  districts;  to  pay  the  necessary  expenses  incurred  thereby,  by 
orders  drawn  on  the  treasurer  of  the  district,  signed  by  the  president,  and 
countersigned  by  the  secretary  of  the  respective  boards:  Provided,  That 
no  school  director  shall  receive  any  emolument  whatever,  for  his  services, 
except  when  serving  as  a  delegate,  according  to  the  provisions  of  this  act ; 
but  he  shall  be  exempted  during  the  performance  of  the  duties  of  said 
office,  from  militia  duty,  or  serving  in  any  other  township  or  borough  office. 

l'S.  Sect.  IX.  Whenever  it  may  be  necessary  or  convenient  to  establish 
a  school  out  of  two  or  more  adjoining  districts,  the  school  directors  from 
each  of  such  adjoining  districts,  or  a  majority  of  them,  may  establish  and 
regulate  such  school;  and  the  expenses  thereof  shall  be  divided  between 
said  districts,  according  to  the  number  of  scholars  each  district  may  send 
to  such  school. 

14.  Sect.  X.  Whereas,  manual  labor  may  be  advantageously  connec- 
ted with  intellectual  and  moral  instruction,  in  some  or  all  of  the  schools, 
it  shall  be  the  duty  of  the  school  directors  to  decide  whether  such  connec- 
tion in  their  respective  districts  shall  take  place  or  not ;  and  if  decided 
affirmatively,  they  shall  have  power  to  purchase  materials  and  employ 
artizans  for  the  instruction  of  the  pupils  in  the  useful  branches  of  the  me- 
chanic arts,  and,  where  practicable,  in  agricultural  pursuits:  Provided, 
nevertheless,  That  no  such  connection  shall  take  place  in  any  common 
school,  unless  four  out  of  the  six  directors  of  the  district  shall  agree  thereto. 

15.  Sect.  XI.  It  shall  be  the  duty  of  each  board  of  school  directors, 
by  two  or  more  of  their  number,  to  visit  every  school  within  their  school 
district,  at  least  once  in  every  month,  and  cause  the  result  of  said  visit  to 
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be  entered  in  the  minutes  of  the  board;  and  it  shall  be  their  further  duty, 
to  make  an  annual  and  full  report  to  the  district  inspectors,  to  be  appointed 
as  hereafter  directed,  of  the  situation  of  each  school  in  their  district,  the 
number  of  scholars,  the  studies  pursued,  and  whether  in  connexion  with 
manual  labor,  the  number  of  months  in  the  year  the  schools  shall  have 
been  opened,  the  expenses  attending  each  school,  salary  of  the  teacher, 
and  his  or  her  qualifications  and  general  conduct,  together  with  such  in- 
formation as  may  be  beneficial  in  forming  a  just  estimate  of  the  value  of 
such  schools  ;  and  this  report  to  the  said  inspectors  shall  be  made  on  or 
before  the  first  day  of  October,  in  each  year. 

16.  Sect.  XII.  The  several  courts  of  Quarter  Sessions  in  this  com- 
monwealth shall,  annually,  at  their  first  session  after  the  election  of  school 
directors  within  their  respective  counties  or  divisions,  appoint  two  compe- 
tent citizens  of  each  school  district,  to  be  inspectors  oi  the  public  schools 
therein  established  by  this  act,  who  shall  be  exempt,  during  the  perfor- 
mance of  the  duties  of  their  said  office,  from  militia  duty,  and  from 
serving  in  any  township  or  borough  office.  [Office  of'  inspector  abolished, 
post.  30.] 

17.  Sect.  XIII.  It  shall  be  the  duty  of  the  school  inspectors  to  visit 
every  school  in  their  respective  districts,  at  least  once  in  every  three 
months,  and  as  much  oftcner  as  they  may  think  proper,  to  inquire  into  the 
moral  character,  learning  and  ability  of  the  several  teachers  employed 
therein  ;  they  shall  have  power  to  examine  any  person  wishing  to  be  em- 
ployed as  a  teacher,  and  if  found  qualified  and  of  good  moral  character, 
shall  give  him  or  her  a  certificate  to  that  effect,  namingtherein  the  branch- 
es which  he  or  she  is  found  qualified  to  teach,  which  certificate  shall  be 
valid  for  one  year  from  the  date  thereof,  and  no  longer ;  and  no  person 
who  shall  not  have  obtained  such  certificate,  shall  receive  from  the  county 
treasury,  or  the  treasury  of  the  commonwealth,  any  compensation  for 
his  services. 

Sect.  XIV.  The  inspectors  of  any  school  division,  may  meet  at  such 
times  and  places  as  they  may  deem  expedient,  and  adopt  such  rules  for 
the  examination  of  teachers  and  schools,  and  prescribe  such  forms  for 
certificates,  as  they  may  deem  necessary  to  produce  uniformity  in  such 
examinations  and  certificates,  throughout  the  school  division  ;  and  they 
may,  if  they  deem  it  expedient,  appoint  days  for  the  public  examination 
of  teachers,  and  require  all  teachers  to  be  examined  in  public;  and  said 
inspectors,  or  any  one  of  them,  may  visit  all  district  schools  in  their  school 
divisions,  and  examine  the  same. 

Sect.  XV.  Whenever  the  inspectors  meet  together  as  they  are  empow- 
ered by  the  preceding  section,  they  shall  organize  themselves  for  the 
proper  transaction  of  business,  and  each  inspector  shall  be  governed  by 
the  rules  then  adopted  in  his  examinations,  and  observe  such  forms  in  his 
certificates,  as  shall  be  prescribed  by  the  majority  of  the  inspectors  of  the 
school  division  thus  assembled;  and  no  certificates  of  qualification  shall 
be  given  by  the  inspectors,  or  any  of  them,  to  any  teacher,  unless  he  or 
she  be  found  qualified  to  teach  reading,  writing  and  arithmetic. 

Sect.  XVI.  The  school  inspectors  shall  minutely  examine  into  the 
state  and  condition  of  the  schools,  both  as   respects  the  progress  of  the 
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scholars  in  learning  and  the  good  order  of  the  schools,  and  make  an  an- 
nual report,  to  the  superintendent  of  the  public  schools,  on  or  before  the 
first  Monday  in  November,  of  the  situation  of  the  schools  in  their  respec- 
tive districts,  founded  on  their  own  observations  and  the  report  of  the 
respective  school  directors  ;  to  include  the  character  of  the  teachers  ;  the 
number  of  scholars  admitted  during  the  year  in  the  several  schools  under 
their  inspection  ;  the  branches  of  study  taught  in  each  school ;  the  number 
of  months  in  the  year  during  which  each  school  shall  have  been  kept 
open  ;  the  cost  of  school  houses,  either  for  building,  renting  or  repairing, 
and  all  other  cosis  that  may  have  been  incurred  in  maintaining  the  several 
schools  in  their  respective  districts;  and  also  shall  cause  the  same  to  be 
published  in  the  schcol  division,  at  the  expense  of  the  respective  city  or 
county. 

18.  Sect.  XVII.  The  secretary  of  the  commonwealth  shall  be  super- 
intendent of  all  the  public  schools  established  by  virtue  of  this  act,  and  he 
shall  perform  the  following  duties  : 

1.  Prepare  and  submit  an  annual  report  to  the  legislature,  containing  a 
statement  of  the  condition  of  the  common  schools,  estimates  and  accounts 
of  expenditures  of  the  school  moneys,  plans  for  the  improvement  of  the 
common  school  system,  and  all  such  matters,  relating  to  his  office  of  su- 
perintendent and  to  the  concerns  of  the  common  schools,  as  he  shall  deem 
it  expedient  to  communicate. 

2.  He  shall  prepare  suitable  blank  forms,  with  necessary  instructions 
for  making  district  reports,  and  for  conducting  the  necessary  proceedings 
under  his  jurisdiction,  and  he  shall  cause  the  same,  together  with  all  such 
information  as  he  may  deem  necessary  for  the  further  improvement  of  the 
schools,  to  be  transmitted  to  the  several  boards  of  directors. 

'3.  He  shall  sign  all  orders  on  the  state  treasury  for  the  payment  of 
moneys  into  the  county  school  funds,  but  no  such  order  shall  be  drawn 
until  the  county  commissioners  shall  have  furnished  him  with  a  certificate, 
which  they  are  hereby  required  to  do,  of  the  amount  of  school  tax  requi- 
red by  this  act,  having  been  assessed  according  to  the  provisions  thereof. 

4.  If  any  controversy  shall  arise  in  relation  to  the  distribution  of  the 
public  money,  or  between  the  inspectors  and  directors  concerning  the 
duties  of  their  office,  an  appeal  to  the  superintendent  shall  be  made,  who 
is  hereby  authorised  to  settle  and  adjust  all  such  disputes,  without  cost  to 
the  parties;  and  all  money  reasonably  expended  by  nim  in  this,  and  other 
matters  appertaining  to  the  execution  of  his  duty  as  superintendent,  shall 
upon  due  proof,  be  allowed  to  him  by  the  auditor  general,  and  paid  out  of 
the  state  treasury. 

19.  Sect.  XVIII.  The  county  commissioners  shall  transmit  an  abstract 
of  the  accounts,  audited  by  the  proper  officer,  to  the  superintendent,  once 
in  every  year,  on  or  before  the  first  day  of  November. 

20.  Sect.  XIX.  Seventy-five  thousand  dollars  are  hereby  appropriated 
out  of  the  school  fund,  for  the  year  one  thousand  eight  hundred  and  thirty- 
five,  which  amount  shall  be  annually  thereafter  appropriated  and  paid  as 
hereinafter  directed,  until  the  year  when  the  school  fund  shall  yield  an 
interest  of  one  hundred  thousand  dollars  annually,  when  that  sum  shall 
t)e  distributed  in  each  year  amongst  the  school  divisions  created   by  the 
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adoption  of  this  act,  in  manner  following  : — The  superintendent  of  common 
schools  shall  give  notice,  in  at  least  one  public  newspaper  in  every  school 
division  within  this  commonwealth,  for  the  space  of  three  weeks,  of  the 
sum  to  which  such  division  may  be  entitled,  having  reference  in  such  dis- 
tribution to  the  number  of  taxable  inhabitants  in  said  division  ;  and  these 
funds  shall  be  again  distributed  to  the  different  districts,  in  proportion  to 
the  taxables  of  said  districts,  according  to  the  provisions  of  this  act ;  and 
as  soon  as  practicable  thereafter,  the  said  superintendent  shall  cause  the 
distributive  share  of  each  school  division  entitled  thereto,  to  be  paid  to  the 
county  treasurer,  which  share  shall  be  apportioned  amongst  the  respective 
districts  of  the  several  divisions,  according  to  the  said  principle  of  distri- 
bution prescribed  for  the  superintendent;  and  the  same  rule  shall  be  ob- 
served in  the  distribution  of  the  proceeds  of  the  tax  imposed  upon  the 
county  for  the  same  purpose,  by  the  delegate  meeting  hereinbelbie  provided 
for. 

21.  Sect.  XX.  All  moneys  that  may  come  mto  the  possession  of  the 
county  treasurers,  for  the  use  of  any  school  district  or  districts  within 
their  respective  divisions,  shall  be  paid  over  by  the  said  tieasurers  to  the 
treasurers  of  the  taid  districts  respectively,  at  such  times  as  the  commis- 
sioners of  the  respective  counties  shall  order  and  direct ;  and  the  bond  of 
a  county  treasurer  shall  be  forfeited,^by  any  failure  to  comply  with  the 
duties  enjoined  upon  him  by  this  act. 

22.  Sect.  XXI.  The  treasurers  of  the  respective  townships  and  bo- 
roughs, where  such  officers  are  appointed,  shall  be  treasurers  for  then* 
respective  school  districts,  and  all  moneys  belonging  to  a  district  for  the 
support  of  schools,  whether  the  same  be  derived  from  appropriations  by 
the  state,  contributions  from  the  county  treasury,  private  donations,  or 
otherwise,  shall  be  placed  in  the  custody  of  the  treasurer  thereof,  and 
shall  be  paid  out  on  orders  drawn  by  the  president  of  the  board  of  direc- 
tors, by  order  of  said  board  ;  and  the  accounts  of  the  said  board  shall  be 
audited  and  adjusted,  as  other  accounts  of  the  townships  and  boroughs 
are  directed  by  law  to  be  audited  and  adjusted;  and  the  said  treasurer 
shall  be  required  to  give  to  the  board  of  directors,  good  and  sufficient 
security  for  the  safe  keeping  and  faithful  application  of  the  funds  en- 
trusted to  hts  care,  in  all  cases  where  the  said  treasurer  shall  be  ap-_ 
pointed  by  the  said  board  of  directors:  Provided,  That  the  several  duties 
of  district  treasurers  in  the  cities  of  Philadelphia,  Lancaster  and  Pittsburg, 
shall  be  performed  by  the  treasurers  of  the  respective  counties,  and  their 
accounts  shall  be  audited  and  settled  by  the  county  auditors,  as  in  other 
cases. 

23.  Sect.  XXII.  The  county  commissioners  of  each  county  in  the 
commonwealth,  shall  have  power  to  take  and  hold,  in  fee  simple  or  other* 
wise,  any  estate,  real  or  personal,  which  shall  be  given  by  any  person  or 
persons,  or  bodies  corporate,  for  the  use  of  any  school  division  within  the 
said  county. 

Sect.  XXIII.  The  supervisors  of  every  township,  and  the  town  coun* 
cil  of  every  borough  forming  a  school  district,  shall  have  power  to  pur- 
chase, hold  and  receive  real  and  personal  property  of  all  descriptions, 
that  may  be  necessary  for  the  establishment  and  support  of  schools,  and 
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the  same  to  sell,  alien  and  dispose  of,  whenever  it  shall  be  no  longer  re- 
quired for  the  uses  aforesaid  :  And  in  all  cases  where  real  estate  is  held 
by  trustees,  for  (he  general  use  of  the  neighborhood,  as  a  school  house  or 
its  appendages,  it  shall  be  lawful  for  the  said  trustees,  the  survivor  or 
survivors  of  them,  to  convey  the  same  to  the  supervisors  or  town  council 
of  the  proper  district;  and  from  thenceforth,  the  said  supervisors  or  town 
council  shall  hold  the  said  property,  for  the  same  term  and  for  the  same 
uses  for  which  it  was  granted  to  the  said  trustees. 

24.  Sect.  XXIV.  It  shall  be  the  duty  of  the  treasurer  of  each  county 
for  the  time  being,  to  receive  all  the  moneys,  from  whatever  sources  they 
may  arise  or  become  due,  that  are  to  be  distributed  and  applied  to  the 
support  of  schools  created  under  the  provisions  of  this  act,  within  said 
county,  to  keep  a  just  and  true  account  of  all  his  receipts  and  payments, 
which  the  auditors  of  the  county  shall  audit,  settle  and  adjust,  in  like 
manner  as  they  shall  audit,  settle  and  adjust  his  accounts  as  county  trea- 
surer, which  accounts,  so  audited,  shall  be  transmitted  to  the  superintend- 
ent of  common  schools,  by  the  county  commissioners,  as  directed  by  this 
act :  And  the  said  treasurer's  accounts  shall  contain  a  true  statement  of 
all  moneys  received  during  the  year,  for  the  use  of  any  school  or  schools 
of  any  division  or  district  of  his  county,  designating  in  said  accounts, 
from  what  sources  said  moneys  have  been  derived,  and  such  account  shall 
be  sworn  or  affirmed  to  by  him. 

25.  Sect.  XXV.  Upon  settlement  of  the  account  of  such  treasurer, 
if  any  balance  is  found  due  by  him,  the  transcript  of  such  balance  may 
be  filed  in  the  court  of  Common  Pleas  of  the  proper  county,  and  the  seme 
shall  be  a  lien  upon  the  real  estate  of  such  treasurer,  in  like  manner  as 
balances  due  by  him  to  the  county  and  commonwealth  are  made  liens  by 
act  of  Assembly 

26.  Sect.  XXVI.  So  much  of  any  act  of  the  General  Assembly  as 
is  hereby  altered  or  supplied,  is  hereby  repealed,  except  the  act  and  its 
supplements  now  in  operation  in  the  city  and  county  of  Philadelphia, 
entitled,  "  An  act  to  provide  for  the  education  of  children  at  the  public 
expense  within  the  city  and  county  of  Philadelphia,"  which  is  made  con- 
current with  the  provisions  of  this  act,  and  is  in  no  wise  to  be  considered 
as  altered,  amended  or  repealed,  except  so  far  that  the  citizens  of  said 
city  and  county  shall  be  entitled  to  receive  their  due  proportion  and  share 
of  any  money  which  may  be  appropriated  out  of  the  school  fund,  by  the 
Legislature,  in  pursuance  of  the  provisions  of  this  act. 

Sect.  XXVII.  Immediately  after  the  passage  of  this  act,  the  Secre- 
tary of  the  Commonwealth  shall  cause  circular  letters,  with  the  said  act 
attached  thereto,  to  be  addressed  to  the  sheriff  of  each  county,  and  it  shall 
be  the  duty  of  the  sheriff  aforesaid,  to  publish  the  same  in  two  or  more 
newspapers  in  his  county,  if  so  many  be  published  therein,  for  three  suc- 
cessive weeks,  in  such  manner  as  shall  secure  the  timely  organization, 
under  this  act,  according  to  the  provisions  thereof,  the  expense  to  be  de- 
frayed out  of  the  county  treasury. 
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Act  of  9th  February,  1835,  Pampb.  p.  22. 

A  supplement  to  the  act  entitled  "An  act  to  provide  for  the  education  of  children  at  the 
public  expense,  in  the  city  and  county  of  Philadelphia." 

27.  Sect.  I.  From  and  after  the  passage  of  this  act,  it  shall  be  the  duty 
of  the  commissioners  of  Philadelphia  county,  and  they  are  hereby  required, 
in  pursuance  of  the  duties  imposed  upon  them  by  the  third  section  of 
an  act  entitled,  "  A  supplement  to  an  act  entitled,  An  act  to  provide  for  the 
education  of  children  at  the  public  expense,  within  the  city  and  county  of 
Philadelphia,"  passed  on  the  twenty-third  day  of  January,  one  thousand 
eight  hundred  and  twenty-one,  to  raise  and  pay  in  cash,  to  the  county 
treasurer,  on  the  first  Monday  in  every  month,  one  twelfth  part  of  the  sum 
which  the  controllers  of  the  public  schools  for  the  city  and  county  of  Phil- 
adelphia shall  annually  report  to  be  necessary  to  defray  the  expenses  of 
the  first  school  district  for  the  current  year  ;  and  the  county  treasurer  shall 
forthwith,  upon  the  receipt  of  the  said  montbly  payment  as  aforesaid,  pass 
the  same  to  the  credit  of  the  confrollers,  and  hold  the  same,  subject  to  the 
sole  and  exclusive  order  of  the  said  controllers,  separate  and  apart  from 
all  other  county  funds. 

Act  of  15th  April,  1835,  Pamph.  p.  365. 

A  supplement  to  the  act  to  establish  a  General  System  of  Education  by  common  schools, 
passed  the  first  day  of  April,  one  thousand  eight  hundred  and  thirty-four. 

28.  Sect.  I.  The  tax  authorized  to  be  assessed  and  levied  by  the  sev- 
eral school  divisions  and  districts  by  the  act  entitled  "  An  act  to  establish 
a  general  system  of  education  by  common  schools,"  passed  the  first  day  of 
April,  one  thousand  eight  hundred  and  thirty-four,  (to  which  this  is  a  sup- 
plement,) shall  be  assessed  and  levied  on  the  same  articles  as  the  state  tax 
is  now  assessed  and  levied  on,  and  on  all  posts  of  profit,  professions,  trades, 
occupations  or  callings  not  exceeding  one  and  a  half  times  the  amount 
assessed  on  the  same  for  county  purposes,  and  if  the  taxes  so  assessed  on 
unseated  land,  and  not  otherwise  collected,  the  collection  thereof  may  be 
enforced  in  the  same  manner  as  the  collection  of  taxes  on  unseated  lands 
is  enforced  when  assessed  for  county  purposes. 

29.  Sect.  II.  Where  any  township  or  district  in  any  school  division 
votes  in  the  negative,  on  the  question  Of  accepting  the  law  to  which  this 
is  a  supplement,  said  township  or  district  shall  not  be  compelled  to  accept 
the  same,  although  a  majority  of  the  delegates  to  the  joint  meeting  of  said 
division  vote  in  the  affirmative;  but  said  township  or  district  shall  in  likb 
condition  with  regard  to  said  law,  as  if  a  majority  of  said  joint  delegate 
meeting  had  voted  in  the  negative. 

30.  Sect.  III.  The  office  of  inspector  is  hereby  abolished,  and  all  the 
duties  of  the  said  inspectors  are  transferred  to  the  directors  of  the  several 
districts. 

31.  Sect.  IV.  When  the  affirmative  votes  on  the  acceptance  of  the  law 
to  which  this  is  a  supplement,  are  a  minority  of  the  joint  meeting  of  the 
delegates  of  any  division,  the  tax  voted  to  be  raised  by  said  affirmative 
delegates,  shall  be  levied,  assessed  and  collected,  in  the  same  manner  as  if 
a  majority  of  said  joint  meeting  had  voted  in  the  affirmative ;  and  said 
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minority  shall  have  the  same  power  to  call  meetings  of  the  people  within 
their  several  districts,  as  the  joint  meeting  would  have  had,  had  a  majority 
thereof  voted  in  the  affirmative,  and  this  is  declared  to  be  the  meaning  of 
the  lavv  to  which  this  is  a  supplement. 

32.  Sect.  V.  In  any  case  where  a  majority  of  the  qualified  citizens 
of  any  school  district,  assembled  agreeably  to  the  provisions  of  this  act 
and  the  act  to  which  this  is  a  supplement,  shall  decide  against,  accepting 
the  law,  and  that  no  tax  shall  be  levied  for  common  schools,  the  acts  of 
assembly  to  provide  for  the  education  of  the  poor  gratis,  shall  be  continu- 
ed in  force  in  said  district,  for  the  current  year,  and  every  such  district, 
for  that  year,  shall  be  entitled  to  no  part  of  the  state  appropriation;  but 
the  amount  which  such  district  would  have  been  entitled  to  had  it  deter- 
mined to  levy  a  tax  for  common  schools,  shall  remain  and  accumulate  in 
the  county  treasury  for  two  years,  for  the  use  of  such  district :  Provided, 
That  if  within  that  time,  such  district  shall  not  levy  a  tax  as  aforesaid, 
then  the  proportion  to  which  such  district  would  have  been  entitled,  shall 
be  distributed  among  the  other  districts  in  each  county,  which  shall  have 
levied  a  tax:  And  Provided,  That  such  accumulation  for  any  district 
shall  not  a  second  time  be  allowed,  but  the  money  shall  be  distributed 
among  the  districts,  as  provided  by  the  sixth  section  of  the  act  to  which  this 
is  a  supplement,  until  such  district  shall  accept  the  law  and  levy  a  tax  as 
aforesaid. 

33.  Sect.  VI.  In  all  meetings  of  the  people  in  the  several  districts, 
directed  by  the  act  to  which  this  is  a  supplement,  no  persons  shall  be 
entitled  to  vote  except  those  who  are  entitled  to  vote  lor  members  of  the 
legislature 

34.  Sect.  VII.  Immediately  after  the  passage  of  this  supplement,  the 
Secretary  of  this  Commonwealth  shall  cause  circular  letters,  with  the  said 
supplement  attached  thereto,  to  be  addressed  to  the  county  commissioners 
of  each  county  ;  and  it  shall  be  the  duty  of  the  commissioners  aforesaid, 
to  publish  the  same  in  one,  and  not  more  than  two  newspapers  in  this 
county,  if  there  be  one  or  more  published  therein,  for  three  successive 
weeks,  in  such  manner  as  shall  secure  the  timely  organization  under  the 
supplement,  according  to  the  provisions  thereof,  the  expense  to  be  defrayed 
out  of  the  county  treasury. 

[Sre  the  act  of  28th  March,  1831,  under  the  title  of  County  and  Town- 
sJiip  Rates  and  Levis,  antea.] 
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Ejectment. 

Courts  to  award  alias  and  pluries  writs  of  habere  facias  possessionem  in  certain  cases,   I 

Act  of  1st  February,  1834,  pamph.  p.  26. 
A  supplement  to  the  act  relative  to  actions  of  ejectment. 

Whereas,  inconvenience  frequently  occurs  to  plaintiffs  in  ejectment, 
from  the  re  entry  of  the  defendants,  or  persons  claiming  under  them,  on 
the  lands  recovered,  after  the  execution  and  return  of  the  writ  of  habere 
facias  possessionem ;  and  the  plaintiffs  are  obliged  to  resort  to  a  new 
ejectment,  and  it  is  proper  to  render  recoveries  in  ejectment  more  effectual ; 
Therefore, 

1.  Sect.  I.  It  shall  be  the  duty  of  tho  court,  in  which  a  judgment  in 
ejectment  shall  be  recovered,  on  the  application  of  the  plaintiff,  his  agent 
or  attorney,  and  on  cause  shown,  to  award  alias  and  pruries  writs  of 
habere  fae'uis  possessionem,  from  time  to  time,  notwithstanding  any  or  all 
preceding  writs  may  have  been  returned  executed ;  and  the  additional 
costs  shall  be  taxed  and  collected  in  the  usual  manner :  Provided,  That 
such  application  shall  be  made  within  three  years  after  the  return  day  of 
the  preceding  writ. 

NOTES  AND  REFERENCES. 

In  ejectment  for  land  sold  by  execution,  the  plaintiff  may  recover  against  all  who 
were  defendants  in  the  original  judgment,  or  held  under  them  without  showing  other 
title.     Green  v.  Watrous,  17  S.  &  R.  393. 

A  verdict  for  the  plaintiff  for  a  412  acre  tract,  deducting  100  acres  described  in  an 
agreement  specified  in  the  verdict,  is  sufficiently  certain.  Ibid. 

An  undisturbed  possession  of  twenty-four  years  before  bringing  the  action,,  is  sufficient 
to  enable  the  plaintiff  to  recover  in  an  ejectment.     Innis  v.  Campbell,  1  Rawle,  373. 

An  ejectment  may  be  commenced  on  a  strict  legal  title,  and  the  plaintiff  may  rebut  a 
countervailing  equity  set  up  by  the  defendant  on  the  trial.  Ibid. 

If  encumbrances  exist,  they  may  be  valued  and  allowed  for  by  the  jury.  Ibid. 

The  admission  of  a  party  claiming  a  right  to  defend  in  ejectment,  under  the  ninth 
section  of  the  act  of  21st  March,  1772,  is  an  act  of  the  court,  whose  duty  it  is  to  inquire, 
before  making  the  order,  whether  the  applicant  really  stands  in  relation  of  landlord,  or 
whether  his  claim  of  title  is  consistent  with  the  possession  of  the  occupier.  M'Clay  v. 
Benedict,  Ibid.  424. 

An  agreement  admitting  the  defendant  in  ejectment  to  be  in  possession  of  the  land 
in  controversy,  does  not  preclude  the  plaintiff  from  showing  how  the  defendant  got  into 
possession.     Ruggles  v.  Gailey,  2  Rawle,  232. 

The  motion  for  a  judgment  in  an  action  of  ejectment,  must  be  founded  on  an  affidavit 
of  the  service  of  the  writ,  and  must  be  at  the  t^rm  when  default  is  made.  Frayer  v. 
Bowman,  3  Penn.  Rep.  70. 

Whether  a  defendant  in  ejectment  obtained  the  possession  of  land  by  the  consent  of 
and  under  the  plaintiff,  is  a  fact  for  the  jury;  if  the  possession  was  thus  obtained,  the 
statute  of  limitations  will  not  protect  the  defendant.     Jones  v.  Porter,  Ibid.  132. 

A  trustee  of  lands  may  maintain  ejectment  for  their  recovery,  and  a  wrongdoer  can- 
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not  set  up  the  title  of  the  cestuy  que  trust  to  defeat  the  recovery  of  the  trustee.  "Hunt 
v.  Crawford,  Ibid,  426. 

Upon  the  death  of  the  trustee  pending  the  ejectmenjt,  his  devisees  are  the  proper  per- 
sons to  be  substituted  as  plaintiffs.     Ibid. 

A  plaintiff  who  claims  under  an  equitable  title,  must  do  equity  before  he  can  recover 
in  ejectment.     Werkheiser  v.  Werkheiser,  3  Rawle,  326. 

An  action  of  ejectment  may  be  maintained  in  the  name  of  the  warrantee,  although 
he  may  have  no  beneficial  interest  in  the  land,  and  may  not  have  known  of  the  institu- 
tion of  the  action.     Campbell  v.  Galbraith,  1  Watts,  70. 

An  ejectment  was  brought  against  several  defendants,  some  of  whom  were  minors  at 
the  institution  of  the  suit,  but  before  the  return  day  of  the  writ,  a  guardian  was  appointed 
for  them,  who  employed  counsel  to  defend  and  who  did  defend.  Held  that  a  verdict 
and  judgment  against  all  the  defendants  was  good.     Mercer  v.  Watson,  Ibid,  330. 

An  action  of  ejectment  was  brought,  and  a  verdict  and  judgment, for  the  plaintiff; 
an  ejectment  was  then  brought  by  the  defendant  in  the  first  action,  and  a  verdict  and 
judgment  for  him,  which  was  reversed  by  the  supreme  court ;  in  another  ejectment  by 
the  plaintiff  in  the  second  suit,  it  was  held  that  the  verdict  and  judgment  in  the  first  and 
reversal  of  the  judgment  in  the  second  were  not  a  bar  to  the  third  ejectment.     Ibid. 

A  decree  for  a  specific  peiformance  of  an  agreement  respecting  the  purchase  and  sale 
of  land  is  of  grzce  and  not  of  right.  It  rests  in  the  disaction  of  the  chancellor  who 
would,  for  anything  inequitable,  withhold  his  assistance  and  leave  the  parties  to  their  le- 
gal remedies  on  the  agreement.  An  ejectment  may  be  sustained  to  enforce  an  equity 
but  only  as  a  substitute  for  a  bill,  and  subject  to  all  those  considerations  by  which  a 
claim  to  have  the  land  itself  may  be  defeated.  Pennock  v.  Freeman,  Ibid,  401.  Hen- 
derson v.  Hayes,  2  Watts,  148. 

The  action  of  ejectment  is  a  proper  mode  of  enforcing  the  payment  of  instalments 
due  on  a  mortgage.     Knaub  v.  Essick,  2  Watts,  282. 

In  an  action  of  ejectment  the  judgment  of  another  court  on  whioh  the  defendant's 
title  is  founded  may  be  impeaehed  on  the  ground  of  fraud.     Hall  v.  Hamlin,  Ibid,  354. 
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Act  of  3d  May,  1832,  Pamph.  p.  414. 

An  act  regulating  election  districts. 

Sect.  I.  to  LX.  [Private  and  local."] 

1.  Sect.  LXI.  It  shall  and  may  be  lawful  from  and  after  the  passage 
of  this  act,  for  the  qualified  electors  in  those  districts  in  the  county  oC 
Philadelphia,  which  are  now  by  Jaw  compelled  to  close  iheir  polls  at  the 
general  township  or  borough  elections  at  six  o'clock,  P.  M.  to  continue 
and  keep  open  said  polls  until  eight  o'clock,  P.  M.  and  that  so  much  of  any 
act  or  acts  of  assembly  as  is  hereby  altered  or  supplied,  be  and  the  same 
£9, hereby  repealed,  so  far  as  relates  to  the  county  of  Philadelphia. 


ELECTIONS.  189 

Act  of  9th  June,  1832,  Pamph.  p.  5G0. 

An  act  to  provide  for  the  election  of  Representatives  of  tho  people  of  this  state  in  the 
Congress  of  the  United  States. 

9.  Sect.  I.  For  the  purpose  of  electing  representatives  of  the  people 
of  Pennsylvania  to  serve  in  the  House  of  Representatives  in  the  Congress 
oi  the  United  States,  this  state  shall  be  divided  into  twenty-five  districts, 
as  follows  : 

I.  East  and  West  Southvvark,  Moyamcnsing,  Passyunk,  Kingsessing, 
Blockley,  Penn  township,  Germantown,  Roxborough  and  Bristol,  shall  be 
the  first  district,  and  elect  one  member.  II.  The  city  of  Philadelphia 
shall  be  tire  second  district,  and  elect  two  members :  And  III.  The 
residue  of  the  county  of  Philadelphia  shall  be  the  third  district,  and  elect 
one  member. 

IV.  The  counties  of  Delaware,  Chester,  and  Lancaster,  shall  be  the 
fou'-th  district,  and  elect  three  members. 

V.  The  county  of  Montgomery  shall  be  the  fifth  district,  and  elect 
one  member. 

VI.  The  county  of  Bucks  shall  be  tho  sixth  district,  and  elect  one 
member. 

VII.  The  counties  of  Northampton,  Pike,  and  Wayne,  shall  be  the 
seventh  district,  and  elect  one  member. 

VIII.  The  counties  of  Schuylkill  and  Lehigh  shall  bo  the  eighth  dis- 
trict, and  elect  one  member. 

IX.  The  county  of  Berks  shall  be  the  ninth  district,  and  elect  one 
member. 

X.  The  counties  of  Lebanon  und  Dauphin  shall  be  the  tenth  district, 
and  elect  one  member. 

XI.  The  county  of  York  shall  be  the  eleventh  district,  and  elect  one 
member. 

XII.  The  counties  of  Adams  and  Franklin  shall  he  the  twelfth  dis- 
trict, and  elect  one  member. 

XIII.  The  counties  of  Cumberland,  Perry  and  Juniata,  shall  be  the 
thirteenth  district,  and  elect  one  member. 

XIV.  The  counties  of  Mifflin,  Huntingdon  and  Centre,  shall  be  the 
fourteenth  district,  and  elect  one  member. 

XV.  The  counties  of  Columbia  and  Luzerne  shall  be  the  fifteenlh 
district,  and  elect  one  member. 

XVI.  The  counties  of  Union,  Northumberland  and  Lycoming,  shall 
be  the  sixteenth  district,  and  elect  one  member. 

XVII.  The  counties  of  Susquehanna,  Bradford,  Tioga,  Potter,  and 
McKean,  shall  be  the  seventeenth  district,  and  elect  one  member. 

XVII I.  The  counties  of  Bedford,  Somerset  and  Cambria,  shall  be  the 
eighteenth  district,  and  elect  one  member. 

XIX.  The  counties  of  Westmoreland  and  Indiana  shall  be  the  nine- 
teenth district,  and  elect  one  member. 

XX.  The  counties  of  Fayette  and  Greene  shall  be  the  twentieth  dis^ 
trict,  and  elect  one  member. 

XXI.  The  county  ©f  Washington  shall  be  the  twenty-first  district,  and 
elect  one  member. 
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XXII.  The  county  of  Allegheny  shall  be  the  twenty-second  district, 
and  elect  one  member. 

XXIII.  The  counties  of  Clearfield,  Jefferson,  Armstrong  arid  Butler, 
shall  be  the  twenty-third  district,  and  elect  one  member. 

XXIV.  The  counties  of  Beaver  and  Mercer  shall  be  the  twenty-fourth 
district,  and  elect  one  member. 

XXV.  The  counties  of  Crawford,  Erie,  Warren,  and  Venango,  shall 
be  the  twenty-fifth  district,  and  elect  one  member. 

Sect.  II.  The  provisions  contained  in  the  second,  third  and  fourth 
sections  of  an  act,  entitled,  "  An  act  to  provide  for  the  election  of  Repre- 
sentatives of  the  people  of  this  state  in  the  Congress  of  the  United  States" 
passed  the  second  clay  of  April,  eighteen  hundred  and  twenty-two,  be  and 
the  same  are  hereby  continued  in  full  force. 

3.  Sect.  III.  The  judges  of  the  elections  in  the  several  counties  or  dis- 
tricts of  this  state,  after  having  formed  the  returns  of  the  whole  elections 
in  said  counties  or  districts  respectively,  as  is  now  by  law  directed,  shall 
send  the  same  by  one  or  more  of  their  number  to  the  place  hereafter 
mentioned  in  the  district  of  which  such  county  or  district  is  a  part,  when 
the  judges  so  met  shall  compare  and  cast  up 'the  several  returns,  and  shall 
execute  under  their  hands  and  seals  one  general  and  true  return  of  ihe 
whole  district,  that  is  to  say,  that  the  judges  of  the  first,  second  and  third 
districts,  shall  meet  at  the  state  house  in  the  city  of  Philadelphia. 

The  judges  of  the  fourth  district  shall  meet  at  the  court  house  in  Ches- 
ter county. 

The  judges  of  the  fifth  district  shall  meet  at  the  court  house  in  Mont- 
gomery county. 

The  judges  of  the  sixth  district  shall  meet  at  the  court  house  in  Bucks 
county. 

The  judges  of  the  seventh  district  shall  meet  at  the  court  house  in  the 
borough  of  Easton. 

The  judges  of  the  eighth  district  shall  meet  at  the  house  of  Samuel  K. 
Kepner,  in  Schuylkill  county. 

The  judges  of  the  ninth  district  shall  meet  at  the  court  house  in  Berks 
county. 

The  judges  of  the  tenth  district  shall  meet  at  the  house  of  John  Henry, 
in  Dauphin  county. 

The  judges  of  the  eleventh  district  shall  meet  at  the  court  house  in 
York  county. 

The  judges  of  the  twelfth  district  shall  meet  at  the  house  now  occupied 
by  David  Newman,  on  the  South  mountain,  in  Adams  county. 

"  The  judges  of  the  thirteenth  district  shall  meet  at  the  court  house,  in 
Perry  county. 

The  judges  of  the  fourteenth  district  shall  meet  at  the  house  of  Jeremiah 
C.  Betts,  in  Ennisville,  Huntingdon  county. 

The  judges  of  the  fifteenth  district  shall  meet  at  the  house  of  John  Jones, 
in  Berwick,  Columbia  county. 

Tbe  judges  of  the  sixteenth  district  shall  meet  at  the  house  of  Isaac 
Allen,  in  Uniontown,  Lycoming  county. 
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The  judges  of  the  seventeenth  district  shall  meet  at  the  court  house  in 
Tioga  county. 

The  judges  of  the  eighteenth  district  shall  meet  at  the  house  now  occu- 
pied by* John  Stotler,  on  the  Allegheny  mountain,  in  Somerset  county. 

The  judges  of  the  nineteenth  district  shall  meet  at  the  house  now  occu- 
pied by  Samuel  McAnulty,  in  Blairsville,  in  Indiana  county. 

The  judges  of  the  twentieth  district  shall  meet  at  the  house  now  occu- 
pied by  Jeremiah  Davidson,  in  Fayette  county. 

The  judges  of  the  twenty-first  district  shall  meet  at  the  court  house  in 
Washington  county. 

The  judges  of  the  twenty -second  district  shall  meet  at  the  court  house 
in  Pittsburg. 

The  judges  of  the  twenty-third  district  shall  meet  at  the  house  of  Ro- 
bert Barber,  in  Shattonsville,  Armstrong  county. 

The  judges  of  the  twenty-fourth  district  shall  meet  at  the  house  of 
Jesse  Dushane,  in  New  Castle,  Mercer  county. 

The  judges  of  the  twenty-fifth  district  shall  meet  at  the  court  house 
in  Crawford  county,  on  the  third  Tuesday  of  October  next,  and  on  the 
third  Tuesday  of  October  biennially  thereafter  during  the  continuance  of 
this  act,  and  within  the  space  of  ten  days  after  the  election,  the  judges  of 
each  respective  district  so  convened  shall  cause  one  copy  of  the  said  gene- 
ral  return   to  be  deposited  in  the  prothonotary's  office  of  the  county  in 
which  they  meet,  and  one  copy  thereof,  signed  and  scaled  in  the  same 
manner  as  the  said  return  under  a  sealed  cover,  directed  to  the  Secretary 
of  the    Commonwealth,   shall  be  placed    by  one  of  said  judges    in  the 
nearest  post  office,  or  otherwise,  within   twenty  days,  safely  delivered  to 
said  Secretary,  and  they  shall  also,  within  twenty  days  transmit  to  each- 
of  the  persons  elected,  a  certificate  of  his  election,  and  it  shall  be  the  duty 
of  the  Governor,  on  the  receipt  of  the  returns  transmitted  to  the  Secretary 
of  the   Commonwealth,  to  declare  by  proclamation,    the    names    of  the 
respective  persons  returned  to  him  as  duly  elected  in  each  district,  and  he 
shall  also,  as  soon  as  conveniently  may  be  thereafter,  transmit  the  said 
returns  so  made  to  him,  to  the  House  of  Representatives  in  the  Congress 
of  the  United  States  :     Provided,  That  where  any  district  is  composed  of 
a  single  county,  the  return  of  the  election  of  member  of  Congress  shall  be 
made  at  the  same  time  as  the  returns  of  the   election  of  members  of  the 
Legislature  of  this  state:     Provided  farther,  That  the  aforesaid  arrange- 
ment of  districts  shall  not  be  construed  to  apply  to  the  filling  of  vacancies 
which  may  occur,    by   death,  resignation,  or  otherwise,  in  i.he  represen- 
tation of  this  state  in  the  present  Congress   of  the   United    States;  but 
such  vacancies  shall  be  filled  as  though  this  act  had  not  been  passed. 


(See  JUDICIARY  and  ATTORNEYS.) 
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\mlx  tain- 


Mode  of  proceeding  where  lands  have  been 
purchased  by  unauthorised  companies,  1 

Right  relinquished  to  mining  companies 
who  discontinue  within  one  year,  2 

Certain  companies  authorised  to  continue 
operations  three  years,  3 


Fees  to  escheator,  4 

Auditor  General  to  make  return  to  Gov- 
ernor, 5 
Cases  where  a  person  dies  leaving  hus- 
band or  wife  and  no  heirs,                      6* 


Act  of  6th  April,  1833,  Pamph.  p.  167. 

An  act  relating  to  the  escheat  of  lands  held  by  corporations,  without  the  license  of  the' 

commonwealth. 

Whereas  it  is  contrary  to  the  laws  and  policy  of  the  state,  for  any 
corporation  to  prevent  or  impede  the  circulation  of  landed  property  from 
man  to  man,  without  a  license  from  the  commonwealth,  and  no  corpora- 
tion either  of  this  state  or  of  any  other  state,  though  lawfully  incorporated 
or  constituted,  ean,  in  any  case,  purchase  lands  within  this  state,  either  in 
its  corporate  name,  or  names  of  any  person  or  persons  whomsoever  for 
its  use,  directly  or  indirectly,  without  incurring  the  forfeiture  of  said  lands 
to  this  commonwealth,  unless  said  purchase  be  sanctioned  and  authorized 
by  an  act  of  the  Legislature  thereof,  but  every  such  corporation,  its  feoffee 
or  feoffees,  hold  and  retain  the  same,  subject  to  be  divested  or  dispossessed  at 
any  lime  by  the  commonwealth,accordingto  due  course  of  law :  And  where- 
as, it  is  understood  that  lands  are  now  held  in  this  commonwealth,  by 
trustees  or  feofees  to  the  use  of  corporations  granted  by  the  laws  of  other 
states  of  the  Union  :  Jhid  ichereas,  it  it  due  to  the  character  of  this  com- 
monwealth, as  an  independent  state,  to  prevent  unlawful  encroachments 
of  its  power  and  authority,  and  to  maintain  and  preserve  inviolate  for  the 
advantage  and  good  of  the  people  all  her  just  prerogative,  and  to  assert 
her  right  to  all  lands  which  have  been,  or  may  be  forfeited,  in  manner 
aforesaid,  as  well  in  case  of  land  held  directly  or  indirectly,  by  any  com- 
pany incorporated  by  this  state,  or  of  any  company  incorporated  by  ano- 
ther state,  if  any  such  there  are,  or  which  may  hereafter  exist,  as  also  to 
institute  and  prosecute  to  effect  such  proceedings,  for  establishing  her  title 
and  authenticating  her  right,  by  solemn  matter  of  record,  to  said  forfeiture 
or  escheated  lands,  and  for  recovering  possession  thereof,  and  seizing  the 
same  into  the  hands  of  the  commonwealth  as  may  be  lawful,  and  at  such 
time  or  times  as  the  said  commonwealth  may  deem  expedient  and  pro- 
per. 

1.  Sect.  I.  As  often  as  information  shall  be  given  to  the  Auditor  Genera! 
that  any  lands  within  this  commonwealth  have  been  alienated  to,  or  pur« 
chased  by  any  incorporated  company,  in  its  corporate  capacity,  or  in  the 
name  of  trustees  or  feoffee?,  for  its  use,  without  the  license  of  the  com- 
monwealth, or  have  come  into  their  possession  by  any  manner  or  device 
whatever,  the  said  Auditor  General  shall  proceed  to  appoint  a  deputy  es- 
cheator, in  the  county  where  the  lands  arc  situated,  who  shall  forthwith 
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hold  an  inquest,'  in  the  same  manner  and  form  as  is  prescribed  by  existing 
laws  relative  to  escheats,  and  shall  make  report  thereof,  as  directed  by 
said  laws,  and  the  said  deputy  escheator  and  all  other  officers  and  persons 
concerned,  shall  have  like  powers,  be  entitled  to  like  fees,  and  be  subject 
to  the  same  restrictions  and  liabilities,  as  is  provided  in  the  case  of  the 
escheat  of  the  lands  of  an  individual,  for  the  want  of  heirs  or  known 
kindred. 

2.  Sect.  II.  If  the  said  associations,  now  engaged  in  mining,  shall 
discontinue  all  their  operations,  under  their  several  acts  of  incorporation, 
within  one  year,  then,  and  in  that  case,  the  commonwealth  does  hereby 
release  to  the  individuals  composing  said  associations,  according  to  their 
respective  interests,  all  the  right,  title,  and  interest,  which  the  common- 
wealth has  acquired  to  the  real  estate  of  said  associations,  respectively,  in 
pursuance  of  the  laws  and  statutes  relating  to  mortmain. 

3.  And  Whereas,  the  Delaware  coal  company,  and  the  North  Amer- 
ican coal  company,  have  petitioned  the  Legislature,  setting  forth  that 
they  have  embarked  large  capitals  in  the  purchase  of  coal  lands,  and  have 
expended  their  money  liberally  in  the  construction  of  rail  roads,  and  are 
now  extensively  engaged  in  the  business  of  mining  and  transporting  coal, 
and  that  they  could  not,  without  great  loss  to  those  concerned  in  the  busU 
oess,  cease  their  operations,  and  praying  the  Legislature,  in  consideration 
of  these  circumstances,  to  grant  them  a  period  of  years  sufficient  to  re- 
munerate the  stockholders  for  the  heavy  expenses  incurred  by  them  :  And 
whereas,  it  has  been  represented  to  the  Legislature  that  the  stock  in  the 
two  companies  aforesaid,  is  now  principally  owned  by  citizens  of  Penn- 
sylvania : 

Sect.  III.  The  said  Delaware  coal  company,  and  North  American 
coal  company,  be,  and  they  are  hereby  authorized  to  continue  their  opera- 
tions, with  all  the  powers  and  privileges,  and  subject  to  all  the  liabilities 
of  corporations  created  in  this  commonwealth,  on  the  lands  now  held  by 
them,  under  their  respective  charters,  for  a  period  of  three  years,  and  no 
longer,  from  and  after  the  passage  of  this  act ;  before,  or  at  the  end  of 
which  period,  the  said  companies  shall  dispose  of  the  lands,  and  cease  all 
operations  under  said  charters ;  upon  which  sale,  the  right  of  this  com- 
monwealth, by  virtue  of  the  laws  and  statutes  relating  to  mortmain,  shall 
be  thenceforth  released  to  the  purchaser  or  purchasers,  saving  to  all  per- 
sons having  prior  equitable  rights  to  the  lands  to  be  released  in  this  and 
the  next  preceding  sections  of  this  act,  their  just  rights,  as  fully  as  if  the 
release  of  the  legal  title  of  this  commonwealth  had  been  made  to  the  per- 
sons justly  entitled  as  aforesaid :  Provided  however,  if  at  any  time  it 
shall  appear  to  the  Legislature  that  the  operations  of  the  said  companies, 
or  either  of  them,  have  proved  injurious  to  the  interests  of  the  community, 
the  Legislature  reserves  the  right  to  repeal  this  section,  and  annul  the 
privileges  hereby  granted:  Provided,  That  if  at  any  time  the  officers  of 
the  two  companies  last  aforesaid,  should  be  absent  from  this  state,  so  that 
no  process  can  be  served  on  said  companies,  the  said  companies  may  be 
proceeded  against  by  foreign  attachment. 

4.  Sect.  IV.  So  much  of  any  provision  of  the  act  entitled  "  An  act 
to  declare  and  regulate  escheats,"  and  its  supplements,  as  provide  for  a 
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reward  to  informers  of  an  escheat,  shall  not  apply  to  any  proceedings 
under  the  provisions  of  this  act,  so  as  to  entitle  any  informer  to  such  re- 
ward, but  it  shall  be  the  duty  of  the  escheator  to  procure  the  necessary 
evidence  to  substantiate  the  title  of  the  commonwealth,  and  to  prosecute 
the  right  of  the  commonwealth ;  who  shall  receive  for  his  services  the  fees 
and  compensation  provided  for  by  the  several  sections  of  said  act,  and  its 
supplements. 

5.  Sect.  V.  The  Auditor  General  shall  make  return  of  the  proceed- 
ings in  every  case  where  an  inquisition  shall  be  found  and  returned,  as 
aforesaid,  to  the  Governor,  to  be  filed  in  the  office  of  the  Secretary  of  the 
Commonwealth,  all  which  matters  and  things  shall  be  laid  by  the  Gover- 
nor before  the  Legislature. 

Act  of  6th  April,  1833,  Pamph.  p.  207. 

A  supplement  to  an  act  entitled  "  An  act  relative  to  escheated  estates,"  passed  the  21tt 
day  of  January,  1819. 

Whereas,  by  the  act  to  which  this  is  a  supplement,  it  is  declared 
that  the  real  estate  of  any  person  who  hath  died,  or  shall  die  intes- 
tate, leaving  a  wife  or  husband,  and  no  heirs  or  other  known  kindred, 
shall  vest  in  and  be  enjoyed  by  such  surviving  wife  or  husband,  for  such 
estate  as  the  decedent  held  therein,  but  no  mode  is  prescribed  by  whicrr 
such  matter  shall  be  adjudicated  upon  :    Therefore, 

6.  Sect.  I.  If  any  person  shall  die,  or  hath  died  intestate,  leaving  a 
wife  or  husband,  and  no  heirs  or  other  known  kindred,  such  surviving 
husband  or  wife,  his  or  her  heirs  or  legal  representatives  may,  at  any  time 
after  the  expiration  of  one  year  from  the  death  of  such  intestate,  and  after 
final  settlement  of  the  administration  accounts  of  such  intestate,  present 
his,  her  or  their  petition  to  the  Orphans'  Court  of  the  proper  county,  setting 
forth  that  the  said  intestate  died,  leaving  no  heirs  or  other  known  kindred, 
and  that  he  or  she  died  seized  of  real  or  personal  estate,  which  by  virtue 
of  an  act  relative  to  escheated  estates,  passed  the  twenty-first  day  of  Jan- 
uary eighteen  hundred  and  nineteen,  vested  in  such  surviving  husband  or 
wife,  which  petition  shall  be  verified  by  the  oath  or  affirmation  of  the  party 
petitioning,  or  by  some  other  person  knowing  the  facts,  whereupon  the 
said  court  shall  grant  a  rule  upon  all  the  heirs,  or  other  persons  interested 
or  claiming  any  interest  in  said  estate,  to  appear  in  said  court  at  some 
time  certain,  and  show  cause  why  a  decree  should  not  be  made,  ordering 
and  directing  the  administrator  or  administrators  of  the  estate  of  such  de- 
cedent, to  pay  over  to  such  surviving  wife  or  husband,  or  to  his  or  her 
legal  representatives,  the  balance  of  such  intestate's  estate  in  his  or  their 
hands,  which  rule  shall  be  published  for  such  length  of  time,  and  in  such 
manner  as  the  said  Orphans'  Court,  in  their  discretion,  shall  think  proper; 
and  if  upon  the  return  of  said  rule,  and  due  proof  of  the  publication  thereof, 
agreeably  to  the  order  of  the  said  court,  no  heirs  claiming  said  estate  shall 
appear,  nor  any  good  cause  be  shown  to  the  contrary,  the  said  court  shall 
order  and  decree  as  aforesaid  ;  and  if  upon  the  return  of  such  rule,  any 
person  or  persons  shall  appear  in  court,  claiming  to  be  heirs  to   such  cs- 
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tate,  whose  right  to  the  same  shall  he  disputed  hy  such  surviving  wife  or 
husband,  his  or  her  legal  representatives,  then  the  court  may  direct  an  is- 
sue to  determine  the  matter,  or  may  take  such  order  therein  as  they  shall 
think  proper. 

NOTES  AND  REFERENCES. 

An  inquisition  in  case  of  escheat,  which  does  not  find  that  the  decedent  died  intestate 
and  without  heirs  and  any  known  kindred,  is  a  nullity ;  and  a  transcript  of  such  finding 
is  not  a  lien  on  the  lands  of  him  in  whose  hands  the  estate  is  found  to  be.  Ramsey's 
Appeal,  2  Watts,  288. 

The  same  security  which  is  afforded  by  an  administration  bond  to  the  heirs  of  an 
intestate,  results  to  the  commonwealth  in  the  case  of  the  death  of  an  intestate  without 
heirs  or  known  kindred.     Crawford  v.  Commonwealth,  1  Watts,  480. 


ISftfrencr. 


Persons  named  in  rule  or  commission 
may  issue  subpoena  for  witnesses,         1 

May  issue  process  in  case  of  non-attend- 
ance, 2 

Remedy  for  party  injured  by  non-attend- 
ance, 3 

Witnesses  refusing  to  testify,  liable  as  if 
in  court,  4 

Certified  copies  of  transcripts  in  the  sur- 
veyor general's  office  declared  evi- 
dence, 5 

Record  of  patents  evidence,  6 


Transcripts  of  old  and  defaced  papers  to 
be  evidence,  7 

Courts  of  Common  Pleas,  when  request- 
ed by  courts  in  other  states,  to  issue 
subpoenas,  8 

In  case  of  non-attendance,  may  issue  at- 
tachments, 9 

Injured  party  entitled  to  same  remedy  as 
if  cause  was  pending  in  court,  10 

Witness  refusing  to  testify,  liable  in  the 
same  manner,  1 I 

Records  and  exemplification  of  records, 
made  evidence,  12 


Act  of  26th  February,  1831,  Pamph.  p.  92. 

An  act  to  compel  the  attendance  of  witnesses  upon  rules  and  commissions  to  take  depo- 
sitions. 

1.  Sect.  I.  In  all  cases  where  a  commission  shall  be  issued  from,  or  a 
rule  be  taken  in  any  court  of  record  in  this  commonwealth,  or  from  any 
justice  of  the  peace  or  alderman,  under  the  act  entitled  "An  act  to  amend 
and  consolidate  with  its  several  supplements  the  act  entitled  An  act  for 
the  recovery  of  debts  and  demands  not  exceeding  one  hundred  dollars,  be- 
fore a  justice  of  the  peace,  and  for  the  election  of  constables,  and  lor  other 
purposes,"  and  of  the  supplement  thereto,  passed  on  the  30th  day  of 
March,  1829,  for  the  examination  of  witnesses,  it  shall  be  competent  for 
the  person  or  persons  named  in,  or  authorized  by  such  commission  or 
rule  to  issue  subpoenas  to  snch  witnesses  as  may  be  requested  by  any  of 
the  parties  concerned,  requiring  their  attendance  at  a  certain  day,  hour 
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and  place  therein  designated,  having  regard  lo  the  distance  of  such  w'it» 
nesses,  and  under  a  penalty  not  exceeding  one  hundred  dollars. 

2.  Sect.  H.  In  case  of  the  non  attendance  of  any  such  witnesses,  it 
shall  he  lawful  for  such  commissioner,  or  person  or  persons,  duly  autho- 
rized as  aforesaid,  on  proof  hy  oath  or  affirmation,  of  the  due  service  of 
the  subpoena,  to  issue  process  of  attachment  against  the  defaulting  witness  ; 
whereupon  the  same  proceedings  shall  be  had  as  are  used  and  allowed  in 
like  cases  in  the  courts  of  record  in  this  commonwealth. 

3.  Sect.  III.  The  party  injured  by  such  non  attendance,  sball  also  be 
entitled  to  the  same  remedies  at  law,  against  the  person  subpoenaed  as  are 
provided  when  a  subpoena  is  issued  from  a  court  of  record. 

4.  Sect.  IV.  If  the  person  subpoenaed  shall  attend,  but  refuse  to  testify 
he  shall  be  liable  to  the  same  proceedings  on  the  part  of  the  commission- 
ers or  persons  authorized  as  aforesaid,  as  if  he  had  appeared  and  refused 
to  testify  in  a  court  of  record. 

Act  of  lGth  February,  1833,  Pamph.  p.  46. 

An  act  to  preserve  the  evidence  of  title  to  the  donation  and  other  lands  in  the  common- 
wealth of  Pennsylvania. 

5.  Sect.  I.  The  surveyor  general  be  and  he  is  hereby  authorized  and 
required  to  make  fair  and  accurate  copies  from  general  drafts  of  the  se- 
veral districts  of  donation  lands  now  in  his  office,  and  "that  official  copies 
taken  from  the  said  copies  of  the  general  drafts  as  aforesaid,  shall  be 
evidence,  and  have  the  same  force  and  effect  as  copies  taken  from  the  ori- 
ginal official  drafts,  agreeably  to  the  provisions  of  an  act  passed  the 
twenty-fourth  day  of  March,  one  thousand  eight  hundred  and  eighteen, 
entitled  "  A  supplement  to  an  act  for  directing  the  mode  of  distributing  the 
donation  lands  promised  the  troops  of  this  commonwealth." 

0.  Sect.  II.  In  all  cases  where  patents  for  donation  lands  have  been 
or  ma)  hereaftar  be  recorded  in  the  severed  counties  wherein  such  lands 
lie,  the  record  of  said  patents  shall  be  received  in  evidence  in  the  several 
courts  of  this. commonwealth. 

7.  Sect.  III.  When  the  surveyor  general  shall  find  any  old  returns  of 
surveys  or  other  ancient  official  papers  important  to  be  preserved  in  his 
office,  becoming  too  much  worn  and  defaced,  he  shall  or  may  cause  accu- 
rate copies  of  all  such,  from  time  to  time,  to  be  made  out  for  the  fdes  of 
his  office,  as  far  as  can  be  done  when  discovered,  and  official  certified 
copies  taken  from  such  copies  as  aforesaid  shall  be  equally  valid  in  evi- 
dence and  have  the  same  force  and  effect  as  those  of  the  originals. 

Act  of  8th  April,  1833,  Pamph.  p.  305. 

An  act  to  provide  for  the  erection  of  an  additional  court  within  the  county  of  Alle- 
gheny, and  for  other  pifrposes. 

P.  Sect.  XVIII.  In  all  cases  where  letters  rogatory  shall  be  issued 
out  of  any  court  of  any  one  of  the  several  slates  composing  the  United 
States,  or  out  of  any  court  of  any  territory  of  the  said  United  States,  re- 
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questing  any  court  of  Common  Pleas  id  this  commonwealth  to  afford  its 
aid  in  the  examination  of  any  witness  or  witnesses  within  the  limits  of 
the  jurisdiction  of  such  court  of  Common  Pleas,  it  shrill  be  competent  for 
such  court  of  Common  Pleas  to  issue  subpoenas  to  such  witnesses  as  may 
be  required  by  any  party  concerned,  requiring  their  attendance  ciiher  be- 
fore such  court  of  Common  Pleas,  or  before  a  commissioner  or  commis- 
sioners, to  be  by  the  said  court  of  Common  Pleas  named,  at  a  certain 
hour  and  place  therein  designated,  having  regard  to  the  distance  of  such 
witness  or  witnesses,  and  under  a  penalty  not  exceeding  one  hundred 
dollars. 

9.  Sect.  XIX.  In  case  of  the  non  attendance  of  any  such  witness  or 
witnesses,  it  shall  and  may  be  lawful  for  such  court  of  Common  Pleas,  on 
due  proof  of  the  service  of  the  subpeena,  to  issue  process  of  attachment 
against  the  defaulting  witness  or  witnesses,  and  thereupon  the  same  pro- 
ceedings shall  be  had,  as  are  used  and  allowed  in  like  cases  in  the  courts 
of  record  in  this  commonwealth. 

10.  Sect.  XX.  Any  party  injured  by  such  non  attendance  shall  also 
be  entitled  to  the  same  remedies  at  law,  against  the  person  subpoenaed,  as 
are  provided  where  a  subpeena  is  issued  from  a  court  of  record  of  this 
commonwealth,  in  a  cause  pending  therein. 

11.  Sect.  XXI.    If  any  person  subpoenaed  under  this  act  shall  attend 
but  refuse  to  testify,  he  or  she  shall  be  subject  and  liable  to  the  same  pro 
ceedings  on  the  part  of  the  said  courts  of  Common  Pleas,  as  if  he  or  sho 
had  refused  to  testify  in  a  cause  pending  in  any  court  of  record  of  this 
commonwealth. 

[See  title  Judiciary,  for  the  preceding  sections  of  this  act.'] 

Act  of  21st  February,  1834,  Pamph.  p.  68. 

An  act  to  make  records  and  exemplications  of  records  evidence. 

12.  Sect.  I.  Whenever  provision  has  been  or  shall  hereafter  be  made 
by  law  for  recording  in  the  proper  office  any  paper  or  papers,  the  record 
and  records  thereof  made,  and  exemplifications  of  the  same  lawfully  cer- 
tified, shall  be  legal  evidence  in  all  cases  in  which  the  same  would  be 
competent  testimony. 

NOTES  AND  REFERENCES. 

The  law  of  evidence,  or  that  branch  of  jurisprudence  which  comprises  the  rules  and 
practice  of  judicial  investigation,  exceeds  all  others  in  practical  interest  and  importance 
It  must  necessarily  be  applied,  in  the  ascertainment  of  the  facts  of  every  contested  case, 
by  the  courts  of  the  first  and  the  last  resort.  No  matter  what  variety  and  complexity  of 
facts  may  be  presented  for  consideration  in  each  particular  case,  they  must  all  be  re- 
duced to  the  standard  of  a  few  plain  and  general  rules.  The  decisions  of  the  courts,  on 
the  application  of  these  rules,  afford  numerous  striking  and  instructive  illustrations. 
These  may  be  familiar  to  the  scientific  lawyer,  but  to  many,  justices  of  the  peace  and 
others,  for  whom  this  work  is  also  designed,  they  are  not ;  nor  are  the  facilities  of  ac- 
cess to  them  so  convenient  as  to  the  former,  although  equally  necessary  and  requisite 
to  be  known.     For  the  purpose  of  remedying,  in  some  degree,  the  inconvenience  to 
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which  they  arc  subjected,  the  following  brief  and  condensed  view  of  the  subject  has 
been  compiled. 


General  rules. — Evidence  is  that  which  demonstrates,  makes  clear  or  ascertains  the 
truth  of  the  very  point  in  issue,  either  on  the  one  side  or  on  the  other;  and  no  evidence 
ought  to  be  admitted  to  any  other  point.  3  Blackstone's  Com.  367 ;  3  Pa.  Bl.  347 ;  1 
Starkie's  Ev.  9. 

All  the  facts  and  circumstances  upon  which  any  reasonable  presumption  or  inference 
can  be  founded,  as  to  the  truth  or  falsity  of  the  issue  or  disputed  fact,  are  admissible  in 
proof.  3  Pa.  Bl.  348;   1  Starkie's  Ev.  17. 

The  best  attainable  evidence  of  which  the  nature  of  the  case  admits,  is  always  re- 
quired. 3  Pa.  Bl.  349;   I  Starkie's  Ev.  389;  3  Binn.  192. 

Whatever  is  done  in  court  within  the  scope  of  its  legitimate  authority,  is  presumed 
to  be  rightly  done;  and  therefore  while  a  judgment  remains  in  force  and  unreversed,  it 
cannot  be  re-examined  or  overhauled  in  any  collateral  action.  Bond  v.  Gardiner,  4 
Binn.  269 ;   1  Peters'  Rep.  202. 

Parol  evidence  is  not  admissible  to  contradict,  alter,  add  to,  or  diminish  a  written 
instrument.  Thompson  v.  White,  1  Dallas,  426;  4  Dallas,  340;  3  S.  &  R.  609.  To 
this  rule  there  are  numerous  exceptions,  and  among  them  fraud,  mistake,  a  want  of,  or 
an  illegal  consideration  have  always  been  classed.  Christ  v.  Diffenbaugh,  1  S.  &  R.  464, 
G  Binn.  478. 

Evidence  which  should  not  have  an  influence  on  the  minds  of  the  jury,  should  not 
be  heard  by  them.  Kendall  v.  Lee,  2  Pa.  Rep.  482.  If  evidence  when  given  must  be 
immaterial,  the  court  ought  to  reject  it.  Keller  v.  Leit,  1  Pa.  Rep.  220.  The  con- 
struction of  written  evidence  is  for  the  court,  and  of  parol  evidence  for  the  jury.  Side- 
well  v.  Evans,  1  Pa.  Rep.  383.  Parol  evidence  is  not  admissable  to  show  the  grounds 
of  an  order  or  decree  of  the  Common  Pleas.    Gallaher  v.  Kenneday,  2  Rawle,  163. 

A  counsel  may  give  evidence  of  what  a  witness,  since  deceased,  swore  on  a  former 
trial  from  his  notes;  but  if  the  witness  be  living  in  the  county,  the  notes  of  his  testimony 
are  not  evidence,  though  he  has,  since  the  former  trial,  become  interested  in  the  cause. 
Chess  v.  Chess,  17  S.  &  R.  409. 

The  declarations  of  a  third  person,  as  to  a  disputed  fact,  made  in  the  presence  of  both 
parties,  is  evidence,  though  not  conclusive,  against  a  party  who  has  consented  to  submit 
the  fact  to  his  decision,  even  where  such  third  person  is  capable  of  being  examined  as 
a  witness.  Craig  v.  Craig,  3  Rawle,  472.  The  testimony  of  an  expert  who  speaks 
alone  from  his  knowledge  and  skill  in  handwriting,  is  not  competent  to  establish  a  forge- 
gery.  Bank  of  Penn.  v.  Jacobs,  1  Penn.  Rep.  161.  There  is  no  general  rule  in  reference 
to  the  presumption  of  payment  of  an  administration  bond,  arising  from  lapse  of  time 
less  than  twenty  years,  the  whole  case  may  be  left  to  the  jury  purely  as  a  matter  of  fact. 
M'Lean  v.  Finley,  2  Penn.  Rep.  27.  Neither  the  conduct  of  a  witness  in  other  trans- 
actions, nor  particular  instances  of  misconduct  can  be  given  in  evidence.  Ramsey  v. 
Johnson,  3  Penn.  Rep.  293.  In  an  action  against  a  stakeholder,  it  is  competent  for 
him  to  give  evidence,  that  part  of  the  money  staked  was  counterfeit,  though  it  be  not 
produced  on  the  trial.  App  v,  Coryell,  3  Penn.  Rep.  494.  On  a  general  allegation 
of  fraud  and  misrepresentation,  a  party  must  specify  the  evidence  on  which  he  relies  to 
establish  it.     Commonwealth  v.  Brenneman,  1  Rawle,  311. 

Evidence  is  not  admissable,  to  explain  a  patent  ambiguity  in  the  discrepance,  between 
the  general  obligatory  terms  in  the  body  of  a  writing,  and  the  qualified  terms  of  the  act 
of  execution.  Wright  v.  Weakley,  2  Watts,  89.  After  papers  had  been  given  in  evi- 
dence to  arbitrators,  to  whom  the  case  had  been  referred,  the  plaintiff  withdrew  them, 
and  all  other  evidence  which  he  had  given,  and  agreed  that  the  arbitrators  might  award 
against  him.  They  did  so,  award,  and  the  plaintiff  appealed.  Held,  that  this  was  not 
such  a  withholding  of  the  papers,  as  contemplated  by  the  eleventh  section  of  the  act  of 
the  20th  of  March,  1810,  as  will  exclude  them  from  being  read  in  evidence  on  the  trial 
of  the  cause  before  the  jury.     Pearce  v.  Seminary,  2  Walts,  340. 

In  an  action  for  hire,  a  contract  of  hire  must  be  proved ;  proof  of  the  loan  of  the 
property  will  not  support  the  action.     Dunham  v.  Kinnear,  1  Watts,  130.     To  receive 
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counter  evidence  of  facts  adduced,  to  make  way  for  the  rejection  of  other  evidence,  and 
thus  draw  the  decision  cf  the  cause  from  the  jury  to  the  court,  is  error.  Fisher  v.  Kean, 
1  Watts,  278. 

Parol  proof  of  a  particular  custom,  should  not  be  suffered  to  control  the  general  law 
of  the  land.  Bolton  v.  Colder,  1  Watts,  360.  Part  of  a  conversation  having  been 
given  in  e  f  idence,  by  one  party,  the  other  is  entitled  to  have  the  whole  conversation 
from  the  same  witness.  Gordon  v.  Preston,  1  Watts,  385.  The  seal  of  a  foreign  cor- 
poration cannot  be  admitted  in  evidence,  without  proof  that  it  is  the  official  seal  which 
it  is  asserted  to  be.  Chew  v.  Keck,  et  al,  4  Rawle,  163.  If  a  similar  seal  has  been 
already  given  in  evidence,  the  jury  cannot  be  permitted  to  compare  the  two  seals  and 
judge  of  the  genuineness  of  the  second  from  the  comparison.  Ibid.  An  inquisition  in 
the  nature  of  a  writ  de  lunatico  inqulrendo,  iinding  that  a  person  is  of  unsound  mind, 
and  has  been  so  for  a  certain  space  of  time,  is  prima  facie  evidence  to  show  that  a  deed 
purporting  to  have  been  executed  during  that  period,  is  invalid,  on  the  ground  of  the 
grantor's  mental  incompetency.  Hutchinson  v.  Sandt,  4  Rawle,  234.  It  is  however  only 
prima  facie  evidence  and  may  be  rebutted.  Ibid.  A  verdict  and  judgment,  between 
the  same  parties  or  their  privies,  on  the  same  subject  matter,  though  in  a  different  form 
of  action,  is  admissable  and  conclusive.    Marsh  v.  Pier,  4  Rawle,  273. 

Records. — When  a  record  has  been  given  in  evidence  without  objection  to  the  court 
and  jury,  it  is  error  to  refuse  to  permit  it  to  go  out  with  the  jury.  Kendel  v.  Turnpike 
Co.  16  S.  &  R.  92.  The  record  of  a  judgment,  sheriff's  sale,  deed,  and  mesne  convey- 
ance, are  not  evidence,  where  no  interest  is  shown  in  the  defendant,  in  the  judgment. 
Arnold  v.  Gorr,  1  Rawle,  223.  The  docket  of  a  justice  of  the  peace,  obtained  from  his 
office  during  his  absence  from  the  county,  and  proved  to  be  his  handwriting,  is  evidence, 
although  no  subpxna  has  issued  to  procure  his  attendance.  Dennison  v.  Otis,  2  Rawle, 
0.  The  record  of  the  forfeiture  of  a  recognizance  in  the  proper  court,  is  conclusive 
evidence  of  the  forfeiture  in  debt  on  the  recognizance.  2  Rawle.  206.  In  an  action  to 
recover  the  amount  of  a  judgment  rendered  by  a  justice  of  the  peace  in  another  county, 
a  certified  transcript  of  such  judgment,  is  prima  facie  evidence  on  which  the  plaintiff 
may  recover.  Keck  v.  Applebach,  2  Penn.  Rep.  465.  Copies  of  entries  in  the  book:} 
of  the  land  office,  duly  certified  by  the  Secretary,  are  competent  evidence  to  prove  the 
real  owner  of  a  warrant.  Oliphant  v.  Ferran,  1  Watts,  57.  A  record  cannot  be  con- 
tradicted, and  must  be  tried  by  itself,  when  in  existence  ;  to  refer  to  a  jury  to  decide  the 
fact  when  a  judgment  was  entered,  is  error.  Adams  v.  Belz,  1  Watts,  425.  A  certified 
copy  of  a  contract  for  constructing  a  section  of  the  Pennsylvania  canal,  from  the  auditor 
general's  office,  is  legal  evidence,  without  the  production  of  the  subscribing  witness.- 
M'Coy  v.  Lightner,  2  Watts,  347. 

Boobs  of  Account. — The  book  of  a  turnpike  company  in  which  the  defendant  was 
credited  with  the  payment  of  the  stock  subscribed  by  him,  is  prima  facie  evidence  that 
it  was  paid,  and  it  is  error  to  reject  such  evidence.  Buffington  v  Turnpike  Co.  2  Penn. 
Rep.  71.  A  book  made  up  by  transcribing  entries  made  on  a  slate  by  a  journeyman, 
some  of  them  being  transcribed  by  the  journeyman  and  some  of  them  by  the  party, 
some  on  the  same  evening  and  others  several  days  afterwards,  but  all  within  two  weeks, 
is  not  admissable  as  a  book  of  original  entries,  supported  by  the  oath  of  the  party. 
Kessler  v.  M'Conachy,  1  Rawle,  435.  A  mutilated  piece  of  paper,  which  appears  tcr 
have  been  torn  out  of  a  book,  in  which  neither  the  plaintiff  nor  defendant  appears, 
which  contains  no  charges  against  the  defendant,  and  which  is  unintelligible  without 
explanation  by  the  plaintiff,  is  not  admissable  in  evidence  as  a  book  of  original  entries 
Hough  v.  Doyle,  4  Rawle,  291.  A  book  purporting  to  be  a  book  of  original  entries, 
containing  entries  of  the  sale  of  goods,  made  when  the  goods  were  ordered  but  before 
they  were  delivered,  is  not  complete  evidence  of  goods  sold  and  delivered.  Rhoads,  et  al 
v.  Gaul,  4  Rawle,  404.  Where  a  plaintiff  makes  an  entry  of  goods  sold  upon  a  card 
wi'h  pen  and  ink,  and  the  same  evening,  or  die  next  day,  transcribes  the  entries  into  a 
book,  the  book  may  be  considered  as  the  book  of  original  entries  of  the  plaintiff,  and  the 
materials  on  which  the  entry  was  first  written,  or  its  size  and  shape  are  indifferent. 
Patton  v.  Ryon,  4  Rawle,  408.  Entries  on  loose  scraps  of  paper,  carried  in  the  pocket 
for  several  days,  without  reason  to  account  for  the  irregularity,  cannot  be  given  in  evi-» 
dence  to  charge  a  party.     Vicary  v.  Moore,  2  Watts,  451. 
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A  check  piyable  to  plaintiff  or  bearer  with  proof  that  said  check  was  paid  at  the  bank 
on  the  same  day  it  was  dated,  and  that  a  check  of  the  same  amount  was  on  that  day 
credited  to  plaintiff  in  the  books  of  the  bank,  and  that  no  other  check  of  like  amount 
Was  paid  on  that  day,  makes  a  case  that  ought  to  go  to  the  jury  as  evidence,  that  so 
inuch  was  paid  by  defendant  to  plaintiff  on  that  day.  Oves  v.  Henry's  Administrators, 
supreme  court  at  Harrisburg,  May  T.  1835. — MS. 

Deeds,  Wills  and  Leases. — It  is  competent  to  give  evidence  of  what  was  said  previ- 
ously to  the  execution  of  a  deed,  to  establish  the  fact  that  the  grantee  received  it,  in 
tiustfor  another.  Ingham  v.  Crary,  1  Penn.  Rep.  389.  The  date  of  a  deed  is  prima 
facie  evidence  of  the  time  of  its  delivery,  but  not  conclusive.  Hall  v.  Benner,  1  Punn. 
Rep.  402.  An  ancient  deed  which  has  not  accompanied  the  possession,  is  not  admissa- 
ble  in  evidence,  without  proof  of  its  execution.  Arnold  v.  Gorr,  1  Rawle,  223.  An  original 
deed,  which  was  proved  in  pursuance  of  the  recording  act,  may  be  read  in  evidence 
although  such  probate  was  made  after  suit  brought.  Jones  v.  Porter,  3  Penn.  Rep.  132  ; 
Kelly  v.  Dunlap,  3  Penn.  Rep.  136.  Where  there  are  two  subscribing  witnesses  to  a 
deed,  proof  that  one  of  them  has  removed  out  of  the  state,  and  of  the  handwriting  of  the 
other,  is  sufficient  to  admit  the  de.fd  in  evidence.  Kelly  v.  Dunlop,  ut  supra.  To  sup- 
ply the  place  of  a  lost  deed,  before  a  copy  can  go  to  the  jury,  it  must  be  proved  to  be 
such,  by  one  who  compared  it  with  the  original,  and  it  is  then  inadmissable,  if  there  be 
a  counterpart.  Kerns  v.  Svvope,  2  Watts,  75.  If  a  consideration  of  money  is  expressed 
in  a  deed  of  bargain  and  sale,  there  shall  be  no  averment  to  the  contrary,  so  as  to  affect 
its  operation  as  such  ;  nor  is  any  evidence  to  the  contrary  admissable.  Allison  v.  Kurtz, 
2  Watts}  1S5. 

The  probate  of  a  paper  purporting  to  be  a  will  before  the  register  endorsed  thereon, 
may  be  received  in  evidence  on  the  trial  of  an  issue  devisavit  Vgl  nbn,  directed  thereon 
by  the  registers'  court.     Shelly  v.  Diller,  2  Rawle,  177. 

In  an  action  brought  by  a  landlord  against  his  tenant,  to  recover  the  rent,  if  is  not 
Competent  for  the  tenant  to  give  in  evidence,  that  the  landlord  immediately  after  th6 
term  ended,  for  which  the  rent  was  claimed,  was  ejected  from  the  land  by  an  execution 
Which  issued  upon  a  judgment,  in  an  action  of  ejectment  which  had  been  brought  against 
the  landlord  and  tenant  during  the  pending  of  the  lease.  M'Cleary  v.  Allen,  2  Pa.  Rep.  144. 

Declarations  of  a  party. — The  declarations  of  a  party  at  the  time  of  making  a  settle- 
ment, are  evidence  of  the  intent  with  which  he  entered  on  the  land.  Bennet  v.  Heth- 
ington,  16  S.  &  R.  193.  Declarations  of  a  grantor  made  subsequently  to  the  execution 
of  a  deed,  cannot  be  given  in  evidence  to  invalidate  the  deed.  Chess  v.  Chess,  1 
Penn.  Rep.  32. 

The  declarations  of  one  under  whom  a  party  claims  in  ejectment,  may  be  given  in 
evidence  against  him,  if  such  declarations  were  made  during  the  time  the  witness  was 
the  occupier  of  the  land.  Reed  v.  Dickey,  1  Watts,  152.  Proof  having  been  given 
that  a  declaration  was  made  at  a  certain  time  and  place,  by  a  party ;  it  is  competent  for 
the  adverse  party  to  prove  by  another  witness  that  he  was  present,  and  did  not  hear  it. 
Lyon  v.  Marclay,  1  Watts,  271.  The  declarations  of  a  party  who  is  charged  with 
fraud,  when  they  are  not  part  of  the  res  gesta,  but  explanatory  of  a  concomitant  act 
should  not  be  permitted  to  go  in  evidence  to  the  jury.  United  States  v.  Mertz,  2  Watts, 
406.  In  an  action  against  partners,  on  one  of  whom  only  process  was  served,  the 
plaintiff  may  give  evidence  of  the  declarations  of  the  patty  not  served  with  process. 
M'Coy  v.  Lightner,  2  Watts,  347. 

Witnesses. — If  when  a  witness  is  offered,  it  is  perfectly  clear  from  the  testimony 
given  in  relation  to  him,  that  he  is  interested,  the  court  may  reject  him  ;  but  if  is  interest 
be  doubtful,  the  court  should  permit  him  to  be  sworn,  and  instruct  the  jury  that  if,  in 
their  opinion,  he  is  interested,  to  pay  no  regard  to  his  testimony.  Hart  v.  Heilner,  3 
Rawle,  407.  A  tenant  in  common  is  a  competent  witness,  for  his  co-tenant,  in  an  ac- 
tion of  ejectment  brought  by  the  latter.  Bennet  v.  Hethington,  16  S.  &  R.  193.  The 
tenant  is  not  a  competent  witness  for  his  sub-tenant,  in  a  suit  of  replevin  brought  by 
him  against  the  landlord  for  goods  distrained.  Rush  v.  Flickwir,  17  S.  &  R.  82.  A 
party  cannot  before  he  has  opened  his  case,  introduce  it  to  the  jury,  by  cross-examining 
the  witnesses  of  an  adverse  party.  Ellmaker  v.  Buckley,  16  S.  &  R.  72.  A  party  to  a 
fraud  is  competent  to  prove  it.  Langer  v.  Felton,  1  Rawle,  141.  The  sheriff  is  a  compe- 
tent witness  to  prove  an  alteration  in  his  return.  Meredith  v.  Shcwell,  1  Penn.  Rep.  495. 
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ISjcrtt  ut  Com 


Writs  of  execution  may  be  issued  by  the 
Orphans'  court,  1 

Provisions  of  sections  of  acts  of  1764  and 
1803  extended,  2 


Imprisonment  for  debts  less  than  five  dol- 
lars and  thirty-four  cents  abolished,       3 


Act  of  29th  March,  1832,  Pamph.  p.  190. 

An  act  relating  to  Orphans'  Court. 

Skct.   I.  to  LVII.  [See  Orphans'  Court.'] 

1.  Sect.  LVII.  Part  XI.  Compliance  with  an  order  or  decree  of  the 
[Orphans']  Court,  may  be  enforced  by  attachment  or  sequestration,  or  in 
ease  of  a  decree  for  the  payment  of  money  against  a  party  who  has  appear- 
ed, the  complainant  may  have  a  writ  of  fieri  facias,  which  writs  may  be 
allowed  by  the  court  or  by  any  judge  thereof  in  vacation. 

Part  XVI.  Writs  of  fieri  facias  shall  be  directed  to,  and  executed  by 
the  sheriff  or  coroner  as  the  case  may  require  of  the  proper  county,  and 
the  proceedings  thereon  shall  be  the  same  as  on  writs  of  fieri  facias  issued 
by  the  court  of  common  pleas  of  the  same  county. 

Act  of  3d  May,  1832,  Pamph.  p.  404* 

An  act  entitled  "  A  further  supplement  to  an  act  for  taking  lands  in  execution." 

2.  Sect.  I.  All  the  provisions  of  the  second  section  of  an  act  entitled, 
*•  A  supplement  to  an  act  for  taking  lands  in  execution  for  payment  of 
debts,  and  for  confirming  partitions  in  several  instances  heretofore  made," 
passed  the  twenty-third  day  of  March,  Anno  Domini  seventeen  hundred 
and  sixty-four,  and  of  the  first  section  of  an  act  entitled,  "  A  supplement 
to  an  act  to  enable  the  justice  of  the  supreme  court  to  hold  circuit  courts 
within  this  commonwealth,"  passed  the  second  day  of  April,  Anno  Domini, 
eighteen  hundred  and  three,  be  and  the  same  are  hereby  extended  to  cases 
where  sheriffs'  or  coroners'  deeds  for  lands  and  tenements,  sold  on  execu- 
tion, are  or  hereafter  may  be  defectively  executed  or  acknowledged,  and 
the  several  courts  of  this  commonwealth  are  hereby  empowered  to  grant 
the  same  relief,  and  perfect  the  title  of  purchasers  in  cases  of  defective  and 
informal  execution  or  acknowledgment  of  sheriffs'  or  coroners'  deeds,  in 
the  same  manner  and  on  the  same  terms  and  conditions  as  in  cases  pro- 
vided for  by  the  aforesaid  sections  of  the  several  acts  of  Assembly  above 
recited. 

Act  of  9th  April,  1833,  Pamph.  p.  480. 

An  act  to  abolish  imprisonment  for  debt,  and  for  other  purposes. 

Sect.  I  and  II.  [See  Justices  of  the  Peace.] 
Sect.  III.  [Private.'] 

3.  Sect.  IV.  From  and  after  the  passage  of  this  act,  no  person  shall 
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(Act  of  9th  April,  1833.) 

be  imprisoned  for  any  debt  or  sum  of  money  due  on  contract,  contracted 
from  and  after  the  fourth  day  of  July  next,  [1833,]  where  the  debt  de- 
demanded  or  judgment  obtained  is  less  than  five  dollars  and  thirty-four 
cents,  exclusive  cf  costs. 

NOTES  AND  REFERENCES. 

If,  under  a  judgment  against  the  sheriff  and  his  sureties,  a  levy  be  made  upon  the 
goods  of  the  sheriff,  which  are  released  by  the  agreement  of  the  plaintiff,  the  sureties- 
are  discharged  to  the  amount  the  goods  would  have  sold  for  at  sheriff's  sale,  after  de* 
ducting  the  expenses  of  the  sale.    Commonwealth  v.  Haws,  16  S.  &  R.  252. 

Where  a  defendant  complains  of  the  irregularity  in  the  issuing  of  a.  fieri  facias  after  a 
year  and  a  day  without  a  scire  facias,  on  which  his  lands  were  sold,  he  should  complain 
at  the  earliest  opportunity,  otherwise  he  waives  his  objection  by  his  laches,  and  the 
complaint  should  in  the  first  instance  be  made  to  the  court  of  Common  Pleas,  if  the 
process  issued  there.     Bailey  v.  Waggoner,  17  S.  &  R.  327. 

As  between  third  persons  a  levy  upon  personal  property  is  a  satisfaction  to  the  plain- 
tiff; but  as  between  the  plaintiff  and  defendant,  if  the  plaintiff  has  released  such  levy 
the  judgment  not  being  paid,  it  is  no  satisfaction.     Duncan  v.  Harris,  ibid,  436. 

To  relieve  against  an  execution  unduly  issued  in  the  court  below,  application  should 
in  the  first  instance  be  made  there;  but  if  enough  appear  on  the  record  to  decide  the 
dispute,  the  Supreme  Court  will  determine  it  on  a  writ  of  error.  Duncan  v.  Harris, 
ibid,  436. 

An  order  given  by  an  execution  creditor  to  the  sheriff  to  stay  all  further  proceedings 
on  his  execution  at  his  risk,  until  further  directions,  is  a  waiver  of  his  priority  in  favor 
of  a  second  execution  received  by  the  sheriffduring  the  continuance  of  the  stay.  Ebeile 
v.  M^yer,  1  Rawle,  366. 

The  interest  of  a  mortgage  whether  the  mortgage  be  legal  or  equitable,  cannot  be  taken 
in  execution.     Richart  v.  Madeira,  1  Rawle,  325. 

Where  a  fieri  facias  has  lain  in  a  sheriff's  hands  six  years  and  is  then  returned 
nulla  bona,  such  return  will  not  preclude  the  admission  of  evidence  to  contradict  it. 
Pennock's  Ex'rs  v.  Can,  1  Rawle,  420. 

After  a  fieri  facias  levied  on  land  and  returned,  grain  was  sown  on  it ;  and  the  credi- 
tor levied  on  the  grain  and  sold  it,  and  afterwards  the  land  was  sold  on  a  venditioni 
exponas  issued  on  the  first  fieri  facias.  Held,  that  the  creditor  who  levied  on  the 
grain  had  the  right  to  hold  the  proceeds.     Stambaugh  v.  Yeates,  2  Kawle,  161 

If  goods  levied  upon  by  the  sheriff  under  a  fieri  facias  be  left  in  the  defendant's 
possession  with  the  plaintiff's  permission,  and  before  the  sale  a  second  execution  be 
levied  upon  them,  the  lien  of  the  first  execution  is  not  lost,  unless  there  be  fraud,  which 
may  be  inferred  from  the  circumstances.     Howell  v.  Alkyn,  ibid,  282. 

The  bare  seizing  of  land  in  execution  to  the  value  of  the  debt,  is  not  a  satisfaction, 
Gro  v.  The  Huntingdon  Bank,  1  Penn.  Rep.  425. 

An  inquest  under  a  liberari  facias  can  only  determine  the  value  of  the  land,  the 
yearly  rents  and  profits,  and  the  term  during  which  it  shall  be  extended.  The  delivery 
of  the  land  is  the  executive  duty  of  the  sheriff  alone.  Meredith  v.  Shewall,  ibid,  495. 
Personal  property  purchased  at  a  sale  by  the  sheriff  and  left  in  the  possession  of  the 
defendant,  under  a  lease  from  the  purchaser,  is  not  subject  to  be  sold  again  as  the  pro- 
perty of  the  same  defendant  to  satisfy  a  debt  which  was  due  at  the  time  of  the  first  sale* 
Myers  v.  Harvey,  2  Penn.  Rep.  478. 

A  fieri  facias  levied  upon  land  will  not  prolong  the  lien  of  the  judgment  upon  other 
land  beyond  the  period  of  five  years.     Todd  v.  M'CulIoch,  3  Perm.  Rep.  444. 

If  a  fieri  facias  be  issued  and  returned  "  levied  as  per  inventory,"  &c,  with  an  in- 
ventory annexed  thereto,  and  immediately  after  its  return  an  alias  fieri  facias  be  issued 
on  the  same  judgment  and  put  into  the  sheriff's  hands,  with  instructions  from  the 
plaintiff's  attorney  to  stay  proceedings  for  the  present,  the  object  being  merely  to  secure 
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the  debt  due  to  his  client,  it  must  be  postponed  to  a  fieri  facias  subsequently  issued  by 
another  creditor  which  has  been  duly  acted  upon.  Black  v.  Caldwell,  4  Kawle,  37ti  ; 
3  Rawle,  341. 

The  validity  of  an  execution  like  that  of  a  judgment,  cannot  be  enquired  into  collat- 
terallv.     Stewart  v.  Stocker,  1  Watts,  135. 

Upon  the  reversal  of  a  judgment  of  a  justice  of  the  peace  upon  a  certiorari,  the  award 
of  execution  for  the  costs  is  as  much  a  part  of  the  judgment  as  the  reversal  itself.  Sil- 
vergood  v.  Storick,  Ibid,  532. 

It  is  erroneous  to  issue  a  fieri  facias  upon  a  judgment  on  a  scire  facias  when  af/fa 
had  issued  upon  the  original  judgment  which  had  been  levied  on  real  estate.  The 
proper  mode  is  to  proceed  to  hold  an  inquisition  on  the  first  fieri  facias.  Gist  v.  Wil- 
son, 2  Watts,  30. 

Executions  issued  upon  the  same  day  and  delivered  to  the  sheriff  at  different  periods 
of  the  day,  must  be  paid  out  of  the  proceeds  of  the  sale  of  personal  property  in  the  order 
as  to  time  in  which  they  came  to  the  sheriff's  hands.     Ulrich  v.  Dreyer,  ibid,  303. 

A  misrecital  in  the  body  of  an  execution  does  not  render  it  void,  nor  will  an  officer 
be  a  trespasser  in  executing  it     Ibid. 

To  constitute  a  good  levy  on  personal  property,  it  is  not  necessary  that  an  inventory 
should  in  the  first  instance  be  made  of  it,  or  that  the  sheriff  should  immediately  remove 
the  goods  or  put  a  person  in  possession  of  them,  if  they  are  within  the  power  and  con- 
trol of  the  sheriff  when  the  levy  is  made,  it  will  be  good  if  followed  up  within  a  reason- 
able time  by  his  taking  possession  of  them  in  such  a  manner  as  to  apprise  every  body  of 
the  fact  that  they  have  been  taken  in  execution.  Wood  v.  Vanorsdale,  3  Rawle,  401. 
The  purchaser  of  a  chattel  at  a  sale  under  execution  by  the  sheriff,  has  the  legal  pro- 
perty ;  but  in  an  action  he  must  show  the  authority  of  the  sheriff  to  sell  it.  6  Johns. 
44  ;  7  do.  355. 

If  the  sheriff  pays  the  amount  of  the  execution  to  the  creditor,  and  afterwaids  collects 
the  money  out  of  the  property  of  the  debtor  in  execution,  the  court  will  set  it  aside.  7 
Johns.  426  ;  8  do.  430  ;  15  do.  443. 

Writs  of  fieri  facias  from  the  Orphans'  court,  under  the  fifty-seventh  section  of  the  act 
of  29th  March,  1832,  must  be  specially  allowed  by  the  court,  or  a  judge  in  vacation,  be- 
fore they  can  be  executed.  Spring  v.  Hollinger,  per  Bly  the,  president  of  Orphans'  court 
of  Dauphin  county. 

Such  writ  does  not  lie  for  a  share  of  the  balance  in  the  hands  of  an  administrator  on 
the  settlement  of  his  administration  account,  until  after  a  distribution  and  decree  thereon. 
Diffebaugh  v.  Newbaker,  per  same. 

Where  the  sheriff  has  duly  seized  goods  under  a  writ  of  fieri  facias,  he  has  such  a 
special  property  in  them  as  to  enable  him  to  maintain  trespass  or  trover  against  any 
person  who  may  take  them  out  of  his  possession.  Nagle,  &c.  v.  Stroh,  S.  C.  MS.  opin- 
ion at  May  term,  1835,  Middle  District. 

The  sheriff  is  answerable  to  the  plaintiff  for  the  value  of  the  goods  taken  under  z  fieri 
facias,  and  the  defendant  is  discharged  from  the  judgment,  if  the  sheriff  has  taken  goods 
to  the  amount  of  the  debt,  although  he  does  not  satisfy  the  plaintiff.     Ibid. 

The  sheriff  is  bound  to  execute  the  writ  at  his  peril,  and  if  there  be  any  doubt  whether 
or  not  the  goods  are  liable  to  be  taken  on  a  fi.fa.,  the  sheriff  should  immediately  apply 
to  the  court  from  which  the  writ  issues  for  protection,  if  the  plaintiff  will  not  give  him  a 
sufficient  indemnity  ;  otherwise  by  seizing  the  goods,  or  by  returning  nulla  bona  the 
sheriff  may  subject  himself  to  an  action.  The  court  will  on  the  suggestion  of  a  reasona- 
ble doubt,  enlarge  the  time  for  the  sheriff  to  make  his  return,  until  the  right  be  tried 
between  the  contending  parties,  or  until  one  of  them  has  given  a  sufficient  indemnity 
to  the  sheriff.     Ibid. 

When  the  sheriff  has  levied  upon  goods  in  the  defendant's  possession,  and  received 
an  indemnity,  it  is  his  duty  to  proceed  and  sell,  as  in  such  a  case  the  court  will  not  stay 
proceedings,  and  direct  an  issue  to  try  the  right  of  property  upon  an  allegation  that  the 
goods  belong  to  a  third  person.     Ibid. 
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Nature  of  the  bonds  to  be  given  by  exe- 
cutors and  administrators,  1 

Executors,  &c.  to  give  notice  to  creditors,  2 

Executors  to  cause  appraisement  to  be 
made  and  to  file  inventory,  3 

Additional  inventory,  &c,  when  to  be 
made,  4 

Separate  account  of  articles  exempt  from 
execution,  5 

Bonds,  &c.  to  be  included  in  the  inven- 
tory, 6 

Debts  due  by  an  executor  to  be  included,  7 

Rents  accruing  to  tenant  for  life  to  be 
included,  8 

Arrearages  of  rent  charge,  &c.  to  be  in- 
cluded, 9 

Estates  for  life  of  another  to  be  included,  10 

Allowance  to  be  made  to  appraisers,       1 1 

Vendue  or  auction  list  to  be  filed  in  re- 
gister's office,  1 2 

Executors  to  exercise  certain  powers 
given  by  will,  but  only  under  the  direc- 
tions of  the  Orphans' court,  13 

Executors  to  whom  a  naked  authority  is 
only  given,  to  have  the  same  power 
as  if  the  estate  were  devised  to  them 
for  the  purpose,  14 

Surviving  and  acting  executors  to  have 
the  same  power  as  all  the  executors 
might  have,  Is 

Contracts  in  writing  of  decedents  to  be 
enforced  in  Orphans'  court,  16 

Parol  contracts  of  decedents  in  certain 
cases,  17 

Decree  of  Orphans'  court  thereon  may 
be  recorded,  18 

Duty  of  executors,  &c.  to  execute  deed,  19 

Purchaser  on  a  sale  by  an  executor  under 
a  power  in  a  will,  may  pay  the  money 
into  the  Orphans'  court,  and  thereafter 
shall  not  be  bound  to  see  the  applica- 
tion of  the  money,  20 

When  personal  estate  is  insufficient,  ex- 
ecutors, &c.  to  proceed,  under  direc- 
tions of  the  Orphans'  court,  to  sell  real 
estate,  21 

Order  of  paying  debts,  22 

Certain  debts  not  to  be  paid  until  the 
end  of  the  year,  23 

Provision  where  the  land  of  the  dece- 


dent's domicil  gives  any  preference 
over  the  citizens  of  this  state,  24 

Debts  of  a  decedent,  with  certain  excep- 
tions, not  to  be  a  lien  after  five  years,  25 

Judgments  to  continue  a  lien  for  five 
years,  without  revival,  26, 

Executors.  &c.  may  become  party  to  an 
action,  &c.  and  prosecute  or  defend 
the  same,  27 

Executors,  &c.  may  be  compelled  to  be- 
come party  to  an  action,  &c.  28 

Powers  of  executors,  &c.  to  commence 
and  prosecute  personal  actions,  29 

Executors,  &c.  to  recover  arrears  of  rent 
charge,  30 

Executors,  &c.  of  tenant  for  life,  to  re- 
cover rent  in  certain  cases,  31 

Administrators  de  bonis  non  to  have  cer- 
tain powers,  32 

Actions  by  or  against  executors,  &c.  not 
to  abate  by  death,  &c.  of  any  of  them,  33 

Execution  not  to  issue  upon  any  judg- 
ment against  a  decedent,  without  a 
scire  facias  to  his  executors,  &c.  34 

If  plaintill"  intends  charging  the  real 
estate  with  the  payment  of  his  debt, 
notice  of  the  oiiginal  writ  to  be  served 
on  the  widow  and  heirs  or  devisees, 
and  their  guardians,  35 

In  all  executions  against  executors,  &c. 
if  the  personal  assets  are  insufficient, 
proceedings  to  be  stayed  until  appli- 
cation is  made  to  the  Orphans'  court 
for  sale  of  real  estate,  36 

The  court  may  compel  the  executor,  &c. 
to  make  such  application,  37 

Omission  or  failure  to  plead  or  reply,  not 
to  prejudice  an  executor,  &c.  or  a 
creditor  in  respect  to  the  assets,  38 

Distribution  not  to  be  compelled  until 
after  one  year,  39 

How  distribution  to  be  made  in  the  Or- 
phans' court,  40 

After  six  months,  further  distribution  to 
be  made,  41 

Distributee  to  give  security  to  refund,     42 

Real  estate  sold  under  proceedings  in  the 
Orphans'  court  in  partition,  after  two 
years  not  to  be  liable  for  the  debts  of 
the  intestate,  43 
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Executors,  &o.  to  give  security  before 
selling  real  estate  under  order  of  Or- 
phans' court,  44 

Executors,  &c.  refusing,  &c.  to  sell,  an- 
other person  to  be  appointed  to  do  it,  45 

Distributee  of  such  proceeds  to  give  se- 
curity to  refund,  46 

Provision  for  the  case  of  a  tenant  for  life,  47 

Executors  to  pay  legatees  under  direc- 
tion of  Orphans'  court,  48 

Pecuniary  legacies  to  abate,  pro  rata, 
where  deficiency  of  assets,  49 

Provision  for  the  case  of  a  legacy  for  life,  50 

Action  at  law  may  be  brought  against 
executors  foi  a  legacy,  51 

Legacies  to  be  payable  after  a  year,  un- 
less otherwise  provided  in  the  will,     53 

Legatee  to  give  security  to  refund,  53 

On  the  plea  of  the  want  of  assets,  an 
account  to  be  taken  in  the  Orphans' 
court,  54 

If  the  executor  plead  any  other  plea,  he 
may  yet  aver  want  of  assets  after  judg- 
ment, 55 

If  it  shall  appear  that  there  are  no  assets, 
&c.  the  legatee  to  be  non-suited,         56 

Provisions  for  costs  in  certain  cases,       5? 

Executors,  &c.  making  distribution  or 
paying  legacies,  and  taking  security  as 
before  provided,  58 


Executors,  &c.  may  distribute,  &c.  with- 
out application  to  the  court,  but  at 
their  own  risk,  59 

Proceedings  where  a  legacy  is  charged 
on  real  estate,  60 

Proceedings  where  such  real  estate  is  in 
another  county,  61 

Such  legatee  to  give  security  to  refund,  62 

Executors,  &c.  to  deduct  collateral  in- 
heritance tax,  63 

Provision  where  the  legacy  is  given  for 
a  limited  period,  64 

Executors,  &c.  to  pay  the  tax  to  the 
county  treasurer,  65 

Executors  to  give  notice  to  county  com- 
missioners of  real  estate  liable  to  the 
tax,  66 

Executors  to  give  notice  to  corporation 
of  any  devise  or  bequest  to  them,         67 

Provisions  relative  lo  executors  extended 
to  administrators  with  the  will  annex- 
ed, 68 

Acts  done  bona  fide  by  an  administrator 
to  be  valid,  although  a  will  be  after- 
wards discovered,  69 

Collateral  inheritance  tax  to  be  repaid 
by  county  treasurer,  &c.  in  certain 
cases,  70 

This  act  to  take  effect  from  the  1st  Oc- 
tober next,  71 


Act  of  15th  March,  1832,  Pamph.  p.  135. 

An  act  relating  to  registers  and  registers'  courts. 

1.  Sect.  XLIV.  From  and  after  the  passage  of  this  act  all  bonds  given 
or  hereafter  to  be  given,  by  executors,  administrators  and  guardians, 
shall  be  held  in  trust  for  the  use  of  the  commonwealth,  and  such  person  or 
persons  as  may  be  interested  therein,  and  suits  may  be  brought  thereon 
from  time  to  time,  by  all  persons  interested  therein,  in  the  same  manner 
and  with  like  effect  as  is  now  allowed  in  the  case  of  sheriff's  bonds,  by 
the  fourth  section  of  the  act  entitled  "An  act  directing  sheriffs  and  coro- 
ners to  give  sufficient  sureties  for  the  faithful  execution  of  their  offichl 
duties,  and  for  other  purposes,"  passed  the  twenty-eighth  day  of  March, 
eighteen  hundred  and  three. 

[For  the  remainder  of  this  act — See  Register  and  Registers'  Courts.'] 

Act  of  24th  February,  1834,  Pamph.  p.  70. 

An  act  relating  to  executors  and  administrators. 


2.  Sect.  L  The  executors  and  administrators  of  every  decedent  shall 
immediately  after  the  granting  of  letters  testamentary,  or  of  administra- 
tion to  them,  cause  notice  thereof  to  be  given  in  one  newspaper,  published 
at  or  near  the  place  where  such  decedent  resided,  once  a  week  during  at 
least  six  successive  weeks,  together  with  their  names  and  places  of  resi- 
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dence,  and  in  every  such  notice  they  shall  request  all  persons  having 
claims  or  demands  against  the  estate  of  the  said  decedent  to  make  known 
the  same  to  them  without  delay. 

3.  Sect.  11.  It  shall  be  the  duty  of  executors  and  administrators,  hav- 
ing given  convenient  notice  to  the  appraisers  of  the  decedent's  estate,  of  a 
time  and  place  for  making  the  inventory  and  appraisement  thereof,  to 
produce  or  make  known  to  them,  in  the  presence  of  such  of  the  persons 
interested  in  the  estate  as  may  attend,  the  whole  of  the  personal  estate  of 
the  decedent,  which  may  have  come  to  their  possession  or  knowledge ;  and 
the  inventory  and  appraisement  thereof  being  finished  and  certified  by  the 
appraisers,  to  return  the  same  into  the  office  of  the  proper  register. 

4.  Sect.  III.  Whenever  personal  property  or  assets  of  any  kind,  not 
contained  in  the  inventory  made  and  returned  as  aforesaid,  shall  after- 
wards come  to  the  possession  or  knowledge  of  the  executor  or  administra- 
tor, he  shall  take  an  inventory  thereof,  and  return  the  same  into  the  office 
of  the  proper  register,  within  tour  months  from  the  time  of  the  discovery 
thereof. 

5.  Sect.  IV.  In  taking  the  inventory  as  aforesaid,  it  shall  be  the  duty 
of  the  executor  or  administrator,  if  the  decedent  shall  have  left  a  widow 
or  children,  who  were  residing  with  him  at  the  time  of  his  decease,  and 
there  is  reason  to  believe  the  estate  insufficient  to  pay  his  debts,  exclusive 
of  such  articles  as  may  be  by  law  exempted  from  levy  or  sale  upon  an 
execution  against  a  debtor,  to  keep,  separate  and  distinct  therein,  an  ac- 
count of  all  such  articles  as  may  be  exempted  from  levy  or  sale  as  afore- 
said ;  and  the  same  shall  not  be  sold,  but  suffered  to  remain  for  the  use  of 
such  widow  and  children,  without  further  account  thereof. 

6.  Sect.  V.  All  bonds,  notes,  and  other  evidences  of  debt,  also  all 
other  claims  and  demands  for  money,  or  any  other  personal  property 
owned  or  held  by  the  decedent  at  the  time  of  his  decease,  shall,  as  far 
as  the  same  may  be  known  to  his  executors  or  administrators,  be  included 
in  the  inventory  to  be  made  and  returned  as  aforesaid. 

7.  Sect.  VI.  The  appointment  of  any  person  to  be  an  executor,  shall 
in  no  case  be  deemed  a  release  or  extinguishment  of  any  debt  or  demand 
which  the  testator  may  have  had  against  him,  but  such  debt  shall  be  in- 
cluded in  the  inventory,  and  be  subject  to  distribution  like  other  personal 
estate. 

8.  Sect.  VII.  The  rents  of  any  real  estate  accruing  to  any  tenant  for 
life,  of  such  estate  who  had  demised  the  same,  for  a  term  or  time  not 
fully  expired  at  his  decease,  shall  go  to  and  be  vested  in  the  executors  or 
administrators  of  such  tenants,  and  the  due  proportion  of  such  accruing 
rent,  to  be  computed  according  to  the  time  elapsed  at  the  decease  of  such 
tenant,  shall  be  included  in  the  inventory  of  personal  assets. 

9.  Sect.  VIII.  The  arrearages  of  any  rent  charge,  or  other  rent  or 
reservation  in  nature  of  a  rent,  due  at  the  death  of  any  tenant,  in  fee  sim- 
ple, fee  tail,  or  for  term  of  life  or  lives  of  such  rent,  shall  go  to  and  be 
vested  in  the  executors  or  administrators  of  such  tenant,  and  be  included 
in  the  inventory  and  appraised  as  personal  assets. 

10.  Sect.  IX-  All  estates  in  lands  or  tenements,  of  which  the  decedent 
was  seized  at  the  time  of  his  decease,  for  the  life  or  lives  of  another  per- 
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son  or  persons,  shall,  unless  such  estate  have  been  limited  to  the  decedent 
and  his  heirs,  go  to  tho  executors  or  administrators  of  such  decedent,  and 
be  included  in  the  inventory,  and  be  subject  to  distribution  in  like  manner 
as  leases,  for  terms  of  years. 

11.  Sect.  X.  The  appraisers  of  the  estate  of  a  decedent  shall  be  re- 
spectively entitled  to  receive,  from  the  executors  or  administrators,  a  sum 
not  exceeding  one  dollar,  for  their  services  in  appraising  the  estate  as 
aforesaid  ;  and  if  not  completed  in  one  day,  one  dollar  for  every  day  dili- 
gently employed  by  them  therein. 

12.  Sect.  XI.  Whenever  any  executor  or  administrator  shall  sell,  at 
public  auction  or  vendue,  any  of  the  personal  estate  of  the  decedent,  he 
shall,  within  thirty  days  thereafter,  file  m  the  office  of  the  register  having 
jurisdiction,  a  just  and  true  account  of  the  articles  so  sold,  and  the  prices 
and  purchasers  thereof. 

13.  Sect.  XII.  All  powers,  authorities,  and  "directions,  relating  to 
real  estate,  contained  in  any  last  will,  and  not  givei?  to  any  person  by 
name  or  by  description,  shall  be  deemed  to  have  been.given  to  the  execu- 
tors thereof;  but  no  such  power,  authority  or  direction*,  shall  be  exercised 
or  carried  into  effect  by  them,  except  under  the  control  and  direction  of 
the  Orphans'  Court  having  jurisdiction  of  their  accounts. 

14.  Sect.  XIII.  The  executors  of  the  last  will  of  any  decedent,  to 
whom  is  given  thereby,  a  naked  authority  only  to  sell  any  real  estate, 
shall  take  and  hold  the  same  interest  therein,  and  have  the  same  powers 
and  authorities  over  such  estate,  for  all  purposes  of  sale  and  conveyance, 
and  also  of  remedy  by  entry  by  action  or  otherwise,  as  if  the  same  had 
been  thereby  devised  to  them  to  be  sold,  saving  always,  to  every  testator, 
his  right  to  direct  otherwise. 

15.  Sect.  XIV.  The  survivor  or  survivors  of  several  executors  of  any 
last  will,  containing  a  devise  of  real  estate  to  such  executors,  for  the  pur- 
pose of  sale  or  otherwise,  or  a  power  or  naked  authority  only,  to  them, 
to  sell  the  same  as  aforesaid;  also,  the  acting  executor  or  executors  of 
any  such  will,  where  one  or  more  of  them  resign,  refuse,  or  renounce  the 
trust,  or  are  discharged  or  dismissed  therefrom,  shall  have  the  same  in- 
terest in  and  power  over  such  estate,  for  all  purposes  of  sale,  conveyance, 
and  remedy  as  aforesaid,  as  all  the  executors  might  have  or  exercise  for 
the  like  purposes,  saving  always,  to  every  testator  his  right  to  direct 
otherwise. 

16.  Sect.  XV.  Whenever  any  person  shall,  by  a  bargain  or  contract 
in  writing,  bind  himself  to  sell  and  convpy  any  real  estate  within  this 
commonwealth,  and  shall  die  seized  or  possessed  of  such  real  estate,  with- 
out having  made  any  sufficient  provision  for  the  performance  of  such 
bargain  or  contract,  it  shall  be  lawful  for  the  executors  or  administrators 
of  such  decedent,  or  for  the  purchaser  of  such  real  estate,  or  other  person 
interested  in  such  contract,  to  apply,  by  bill  or  petition,  to  the  Orphans' 
Court  having  jurisdiction  of  the  accounts  of  such  executors  or  administra- 
tors, setting  forth  the  facts  of  the  case;  and  after  due  notice  of  such  bill  or 
petition  to  the  purchaser,  or  to  the  executors  or  administrators  and  heirs 
of  the  decedent,  or  devisees  of  such  estate,  as  the  case  may  require,  to  ap- 
pear in  such  court  on  a  day  certain,  and  answer  such  bill  or  petition,  if 
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there  be  cause;  such  court  shall  have  power,  if  the  facts  of  the  case  be 
sufficient  in  equity,  and  no  sufficient  cause  be  shown  to  the  contrary,  to 
decree  the  specific  performance  of  such  contract,  according  to  the  true  in^ 
tent  and  meaning  thereof. 

17.  Sect.  XVI.  The  like  proceedings  may  be  had,  in  all  respects, 
whenever  any  parol  contract  shall  have  been  entered  into  by  any  decedent 
for  the  conveyance  of  real  estate  within  this  commonwealth,  of  which  such 
decedent  shall  die  seized  or  possessed,  where  no  sufficient  provision  for 
the  performance  thereof  shall  have  been  made  by  the  decedent,  in  alt 
cases  where  such  parol  contract  shall  have  been  so  far  executed  that  it 
would  be  against  equity  to  rescind  the  same. 

IS.  Sect.  XVII.  The  order  or  decree  of  the  Orphans'  Court  for  the 
specific  performance  of  anv  such  contract,  in  the  cases  hereinbefore  men- 
tioned, being  certified  by  the  clerk  of  such  court,  under  the  seal  thereof, 
may  be  recorded  in  the  office  for  the  recording  of  deeds  in  the  county 
where  such  real  estate  is  situate,  in  like  manner  as  deeds  are  recorded, 
and  with  the  same  effect. 

19.  Sect.  XVIII.  When  such  order  or  decree,  for  the  specific  perform- 
ance of  any  such  contract  shall  have  been  made,  and  the  purchase  money 
paid,  or  secured  to  be  paid,  according  to  the  terms  of  such  contract,  it 
shall  be  the  duty  of  the  executors  or  administrators  of  such  decedent  to 
execute  such  deed  of  conveyance,  as  shall  be  directed  by  the  court,  in 
conformity  with  the  intention  of  such  contract;  and  the  same  being  so 
made,  shall  be  of  the  same  force  and  effect  to  pass  and  vest  the  estate 
intended,  as  if  the  same  had  been  executed  by  the  decedent  in  his  life 
time. 

20.  Sect.  XIX.  Whenever  any  sale  shall  be  made  of  any  real  estate 
by  any  executor  or  executors,  in  pursuance  of  any  authority,  power,  or 
direction  contained  in  a  will,  or  by  force  thereof  and  of  this  act,  either  for 
the  payment  of  debts  or  of  legacies,  for  the  support  of  children,  or  for 
distribution  of  the  proceeds,  or  other  purpose,  the  purchaser  of  such  estate 
may  pay  the  purchase  money  or  consideration  of  such  sale  into  the  Or- 
phans' Court  having  jurisdiction  of  ihe  accounts  of  such  executor  or  exe- 
cutors, or,  with  the  leave  of  such  court,  to  such  executor  or  executors,  to 
be  disposed  of  according  to  the  uses  and  trusts  contained  in  such  will; 
and  such  payment  shall  be  deemed  valid  against  all  persons  having  or 
who  may  have  an  interest  therein. 

2i.  Sect.  XX.  Whenever  it  shall  satisfactorily  appear  to  the  executor 
or  administrator  that  the  personal  estate  of  the  decedent  is  insufficient  to 
pay  all  just  debts,  and  the  expenses  of  the  administration,  he  shall  pro- 
ceed, without  delay,  in  the  manner  provided  by  law,  to  sell,  under  the 
direction  of  the  Orphans'  Court  having  jurisdiction  of  his  accounts,  so 
much  of  the  real  estate  as  shall  be  necessary  to  supply  the  deficiency ; 
and  such  real  estate  so  sold  shall  not  be  liable,  in  the  hands  of  the  pur- 
chaser, for  the  debts  of  the  decedent. 

22.  Sect.  XXI.  All  debts  owing  by  any  person  within  this  state,  at 
the  time  of  his  decease,  shall  be  paid  by  his  executors  or  administrators, 
so  far  as  they  have  assets,  in  the  manner  and  order  following,  viz. :  1. 
Funeral  expenses,  medicine  furnished  and  medical  attendance  given  dur- 
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ing  the  last  illness  of  the  decedent,  and  servants'  wages  not  exceeding  one 
year;  2.  rents  not  exceeding  one  year;  '6.  all  other  debts,  without  regard 
to  the  quality  of  the  same,  except  debts  due  to  the  commonwealth,  which 
shall  be  last  paid. 

23.  Sect.  XXII.  No  executor  or  administrator  shall  be  compelled  to 
pay  any  debt  of  the  decedent,  except  such  as  are  by  law  preferred  in  the 
order  of  payment  to  rents,  until  one  year  be  fully  elapsed  from  the  grant- 
ing of  the  administration  of  the  estate. 

24.  Sect.  XXIII.  Whenever  the  laws  of  the  place  in  which  was  the 
decedent's  domici!,  at  the  time  of  his  death,  contain  any  provisions  where- 
by a  preference  may  be  given  in  the  payment  of  debts  due  to  the  citizens 
or  residents  thereof,  as  such,  over  the  citizens  or  residents  of  this  state, 
the  executor  or  administrator  shall,  in  the  disposition  of  such  of  the  assets 
as  may  come  into  his  hands,  observe  the  like  rules  of  preference  in  favor 
of  the  citizens  or  residents  of  this  commonwealth,  over  the  citizens  or  resi- 
dents of  such  place,  in  the  same  manner  as  if  such  rules  were  hereby 
expressly  enacted. 

25.  Sect.  XXIV.  No  debts  of  a  decedent,  except  they  be  secured  by 
mortgage  or  judgment,  shall  remain  a  Lien  on  the  real  estate  of  such  de- 
cedent longer  than  five  years  after  the  decease  of  such  debtor,  unless,  an 
action  for  the  recovery  thereof  be  commenced  and  duly  prosecuted  against 
his  heirs,  executors  or  administrators,  within  the  period  of  five  years  after 
his  decease,  or  a  copy  or  particular  written  statement  of  any  bond,  cove- 
nant debt  or  demand,  where  the  same  is  not  payable  within  the  said  period 
of  five  years,  shall  be  filed,  within  the  said  period  of  five  years,  in  the 
office  of  the  prothonotary  of  the  county  where  the  real  estate  to  be  charged 
is  situate,  and  then  to  be  a  lien  only  for  the  period  of  five  years  after  said 
bond,  covenant,  debt  or  demand,  becomes  due. 

26.  Sect.  XXV.  All  judgments,  which  at  the  time  of  the  death  of  a 
decedent  shall  be  a  lien  on  his  real  estate,  shall  continue  to  bind  such  es- 
tate during  the  term  of  five  years  from  his  death,  although  such  judgments 
be  not  revived  by  scire  facias  or  otherwise,  after  his  death  ;  and  such  judg- 
ment shall,  during  such  term,  rank  according  to  their  priority  at  the  time 
of  such  death;  and  after  the  expiration  of  such  term,  such  judgments 
shall  not  continue  a  lien  on  the  real  estate  of  such  decedent  a=s  against  a 
bmafide  purchaser,  mortgagee  or  other  judgment  creditor  of  such  dece- 
dent, unless  revived  by  scire  facias  or  otherwise,  according  to  the  laws 
regulating  the  revival  of  judgments. 

27.  Sect.  XXVI.  The  executors  or  administrators  of  any  person  who 
at  the  time  of  his  decease  was  a  party,  plaintiff,  petitioner  or  defendant, 
in  any  action  or  legal  proceeding  depending  in  any  court  of  this  common- 
wealth, shall  have  full  power,  if  the  cause  of  action  doth  by  law  survive 
to  them,  to  become  party  thereto,  and  prosecute  or  defend  such  suit  or  pro- 
ceeding to  final  judgment  or  decree,  as  fully  as  such  decedent  might  have 
done  if  he  had  lived;  and  if  such  plaintiff  or  petitioner  die  after  judgment 
or  decree  in  his  favor,  his  executors  or  administrators  may  proceed  to  ex- 
ecution thereupon,  as  such  plaintiff  or  petitioner  might  have  done  if  he  had 
lived. 

28.  Sect.  XXVII.  The  court  in  which  anv  action  or  legal  proceeding 
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may  be  depending  as  aforesaid,  shall  have  power  to  require,  by  a  writ  of 
scire  facius,  such  executors  or  administrators,  within  twenty  days  after 
the  service  thereof,  to  become  party  to  such  action  or  proceeding,  or  to 
show  cause,  at  the  next  succeeding  term,  why  they  should  not  be  made 
party  thereto,  by  judgment  of  the  court,  and  further  proceedings  be  had 
in  such  action  or  proceeding;  but  in  every  such  ease,  the  executors  or 
administrators,  who  shall  become  party  as  aforesaid,  shall  be  entitled  to  the 
continuance  of  such  action  or  proceeding  during  one  term. 

29.  Sect.  XXVIII.  Executors  or  administrators  shall  have  power  to 
commence  and  prosecute  all  personal  actions  which  the  decedent  whom 
they  represent  might  have  commenced  and  prosecuted,  except  actions  for 
slander,  for  libels,  and  for  wrongs  done  to  the  person ;  and  they  shall  be 
liable  to  be  sued  in  any  action,  except  as  aforesaid,  which  might  have 
been  maintained  against  such  decedent  if  he  had  lived. 

30.  Sect.  XXIX.  The  executors  and  administrators  of  every  person 
who  was  the  proprietor  of  any  rent  charge  or  other  rent  or  reservation 
in  nature  of  a  rent,  in  fee  or  otherwise,  as  mentioned  in  the  eighth  section 
of  this  act,  shall  and  may  have  an  action  of  debt  for  the  arreaiagesof 
such  rent  due  to  the  decedent,  at  the  time  of  his  decease,  against  the  per- 
son who  ought  to  have  paid  such  rent,  or  his  executors  or  administrators, 
or  they  may  distrain  therefor  upon  the  lands  or  tenements  which  were 
charged  with  the  payment  thereof,  and  liable  to  the  distress  of  such  dece- 
dent so  long  as  sueh  lands  or  tenements  remain  and  are  in  the  seizin  or 
possession  of  the  tenant  who  ought  to  have  paid  such  rent,  or  in  the  pos- 
session of  any  other  person  claiming  the  same,  from  or  under  the  same 
tenant  by  purchase,  gift  ordescent,  in  like  manner  as  such  decedent  might 
have  done  if  he  had  lived. 

31.  Sect.  XXX.  The  executors  or  administrators  of  any  tenant  for 
life,  who  shall  die  before  or  on  a  day  on  which  any  rent  was  reserved  or 
made  payable  upon  any  demise  or  lease  of  any  real  estate,  which  deter- 
mined on  the  death  of  such  tenant  for  life, 'may  have  an  action  .  on  the 
case,  to  recover  from  the  lessee  or  under  tenant  of  such  real  estate,  if 
such  tenant  for  life  die  on  the  day  on  which  the  same  was  made  payable, 
the  whole,  or,  if  before  the  day,  a  proportion  of  such  rent  for  the  last 
year,  or  quarter  of  a  year,  or  other  current  period  of  payment,  according 
to  the  time  elapsed  at  the  decease  of  such  tenant  for  life  as  aforesaid. 

32.  Sect.  XXXI.  Administrators  de  bonis  non,  with  or  without  a  will 
annexed,  shall  have  power  to  demand  and  recover  from  their  predecessors 
in  the  administration,  or  their  legal  i-epresentative,  all  moneys,  goods  and' 
assets  remaining  in  their  hands,  due  and  belonging  to  the  estate  of  the 
decedent,  and  to  commence  and  prosecute  aetions  upon  promises  made  to 
such  predecessors,  in  their  representative  character,  and  to  sue  forth  and 
defend  writs  of  error,  writs  of  scire  facias,  and  writs  of  execution  upon 
judgments,  obtained  by  or  in  the  name  of  the  executors  or  administrators 
into  whose  place  they  have  come  ;  and  also  to  proceed  with  and  perfect 
all  unexecuted  executions,  which  may  have  been  issued  thereon  at  the 
instance  of  such  predecessors  :  Provided,  That  when  any  suit  shall  have 
been  brought  by  an  administrator  de  bonis  non,  for  the  recovery  of  moneys, 
goods  or  assets,  remaining  in  the  hands  of  his  predecessors,  or  their  legal 
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representatives,  before  they  shall  have  settled  their  final  administration 
account,  the  court  in  which  such  action  shall  be  brought,  shall  have  pow- 
er to  stay  the  proceedings  therein,  o.i  the  defendants  filing  such  account, 
in  the  liegisters's  office  of  the  proper  county,  twenty  days  previous  to  the 
term  next  succeeding  that  to  which  the  writ  was  returnable,  until  said 
account  shall  have  been  finally  settled  and  adjusted  ;  and  on  the  produc- 
tion of  a  certified  copy  of  said  account,  so  settled  and  adjusted,  the  court, 
in  which  suit  shall  be  pending,  is  hereby  authorised  and  required  to  ren- 
der judgment  for  the  balance  which  shall  thereby  appear  to  be  due  to 
either  party. 

33.  Sect.  XXXII.  No  action,  or  other  legal  proceeding,  commenced  by 
or  against  executors  or  administrators,  shall  be  abated  or  otherwise  defeat- 
ed, by  reason  of  the  death,  dismissal,  resignation  or  renunciation  of  any 
one  or  more  of  them,  nor  by  reason  of  the  annulling  or  revoking  of  the 
letters  or  powers  granted  to  them,  or  any  of  them  ;  but  such  suit  or  pro- 
ceeding may  be  prosecuted  to  final  judgment  or  decree,  by  or  against  such 
■other  person  or  persons  as  may  have  been  joined  with  them  in  the  admin- 
istration, or  by  or  against  such  person  or  persons  as  may  be  their  suc- 
cessors therein,  in  all  cases,  in  like  manner,  as  if  no  such  change  had 
occurred  or  act  been  done ;  and  in  all  cases  of  the  vacancy  of  the  ad- 
ministration as  aforesaid,  the  successors  therein  shall  be  made  party  to 
such  action  or  proceeding,  in  the  manner  provided  by  the  twenty-sixth  and 
twenty-seventh  sections  of  this  act. 

34.  Sect.  XXXIII.  No  execution  for  the  levy  or  sale  of  any  real  or 
personal  estate  of  any  decedent,  shall  be  issued  upon  any  judgment  ob- 
tained against  him  in  his  life  time,  unless  his  personal  representatives  have 
been  first  warned,  by  a  writ  of  scire  facias,  to  show  cause  against  the 
issuing  thereof,  notwithstanding  the  teste  of  such  execution  may  bear  date 
antecedently  to  his  death;  and  in  all  cases  where  property,  real  or  per- 
sonal, of  a  decedent  is  sold  upon  an  execution,  and  more  money  raised 
than  is  sufficient  to  pay  off  liens  of  record,  the  balance  shall  be  paid  over 
to  the  executor  or  administrator  for  distribution  ;  but  before  any  such 
payment  shall  be  made,  such  executor  or  administrator  shall  give  bond, 
to  the  satisfaction  of  the  court,  conditioned  for  the  legal  distribution  of  such 
money :  Provided,  always,  That  such  money  shall  be  distributed  as  the 
real  estate  of  which  it  is  the  proceeds  would  have  been. 

35.  Sect.  XXXIV.  In  all  actions  against  the  executors  or  administra- 
tors of  a  decedent  who  shall  have  left  real  estate,  where  the  plaintiff  in- 
tends to  charge  such  real  estate  with  the  payment  of  his  debt,  the  widow 
and  heirs,  or  devisees,  and  the  guardians  of  such  as  are  minors,  shall  be 
made  parties  thereto  ;  and  in  case  such  widow  and  heirs,  or  devisees,  and 
their  guardians,  reside  out  of  the  county,  it  shall  be  competent  for  the 
court  to  direct  notice  of  the  writ  issued  therein,  to  be  served  by  publica- 
tion or  otherwise,  as  such  court  may  determine  by  rule  of  court;  and  if 
notice  of  such  writ  shall  not  be  served  on  such  widow  and  heirs,  or  devi- 
sees, and  their  guardians,  the  judgment  obtained  in  such  action  shall  not 
be  levied  or  paid  out  of  the  real  estate  of  such  widow,  heirs  or  devisees, 
as  shall  not  have  been  served  with  notice  of  such  writ. 

36.  Sect.  XXXV.  In  every  case  of  an  execution  against  the  executors 
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or  administrators  of  a  decedent,  whether  founded  upon  a  judgment  ob- 
tained  against  such  decedent  in  his  life  time,  or  upon  a  judgment  obtained 
against  them  in  their  representative  character,  if  it  shall  be  made  to  ap- 
pear to  the  satisfaction  of  the  court  issuing  such  execution,  that  there  is 
reason  to  believe  that  the  personal  assets  are  insufficient  to  pay  all  just 
demands  upon  the  estate,  such  court  shall  thereupon  stay  all  proceedings 
upon  such  execution,  until  the  executors  or  administrators  shall  have 
made  application  to  the  proper  Orphans'  Court  for  the  sale  of  the  real 
estate  of  the  decedent,  or  for  the  apportionment  of  the  assets,  or  both,  as 
the  case  may  require. 

37.  Sect.  XXXVI.  It  shall  be  competent  for  the  court,  in  the  cases 
aforesaid,  on  application  of  the  plaintiff  in  such  judgment,  or  of  any  other 
person  interested  as  heir,  devisee,  or  otherwise,  to  order  the  executors  or 
administrators  to  make  application  to  the  Orphans'  Court,  for  the  purpose 
as  is  herein  before  mentioned,  and  to  enforce  such  order  by  attachment. 

38.  Sect.  XXXVII.  The  omission  of  any  executor  or  administrator  to 
plead  to  any  action  brought  against  him  in  his  representative  character, 
that  he  has  fully  administered  the  estate  of  the  decedent,  or  any  other 
matter  relative  to  the  assets,  shall  not  be  deemed  an  admission  of  assets  to 
satisfy  the  demand  made  in  such  action  ;  also  the  omission  of  the  plaintiff 
to  reply  to  any  such  matter  when  pleaded,  shall  not  be  deemed  an  admis- 
sion of  the  want  of  assets  as  aforesaid,  nor  shall  such  omission  otherwise 
prejudice  either  party;  and  no  mispleading,  or  lack  of  pleading,  by  ex- 
ecutors or  administrators,  shall  make  them  liable  to  pay  any  debt  or  dama- 
ges recovered  against  them,  in  their  representative  character,  beyond  the 
amount  of  the  assets  which  in  fact  have  come  or  may  come  into  their 
hands. 

39.  Sect.  XXXVIII.  No  administrator  shall  be  compelled  to  make  dis- 
tribution of  the  goods  of  an  intestate,  until  one  year  be  fully  expired  from 
the  granting  of  thn  administration  of  the  estate. 

40.  Sect.  XXXIX.  Whenever  distribution  as  aforesaid  shall  be  re- 
quired by  any  person  interested,  the  administrator  shall  present,  to  the 
Orphans'  Court  having  jurisdiction  of  his  accounts,  a  statement  of  all 
demands  against  the  estate  which  have  been  made  known  to  him,  and 
after  deducting  the  amount  thereof  from  the  assets  in  his  hands,  together 
with  such  further  sum  as  may  be  necessary  to  pay  the  interest  and  costs 
of  suit  of  such  as  may  be  in  dispute,  and  of  such  as  he  may  deem  it  his 
duty  to  dispute,  make;  distribution  of  the  residue,  under  the  direction  of 
the  Orphans'  Court  aforesaid. 

41.  Sect.  XL.  After  six  months  elapsed  from  a  distribution  made  as 
aforesaid,  the  like  proceedings,  in  all  respects,  may  be  had  for  the  distri- 
bution of  further  assets,  if  any  shall  then  remain,  after  deducting  as  afore- 
said for  other  demands  which  may  have  been  made  known  to  the  admin- 
istrator, and  so,  from  time  to  time,  until  the  whole  estate  shall  be  settled 
and  distributed. 

4-2.  Sect.  XLI.  Before  any  perscn  shall  be  entitled  to  receive  any 
share  in  the  distribution  as  aforesaid,  he  shall  give  sufficient  real  or  per- 
sonal security,  to  be  approved  of  by  the  Orphans'  Court  having  jurisdic- 
tion as  aforesaid,  in  such  sum  and  form  as  the  said  court  shall  direct,  with 
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'Condition  that  if  an)'  debt  or  demand  shall  afterwards  be  recovered  against 
the  estate  of  the  decedent,  or  otherwise  be  duly  made  to  appear,  he  will 
refund  the  rateable  part  of  such  debt  or  demand,  and  of  the  costs  and 
charges  attending  the  recovery  of  the  same;  but  if  the  person  or  persons 
entitled  to  receive  the  same,  is,  or  are  unable  to  give  the  security  afore- 
said, then  the  money  shall  be  pui  at  interest,  on  security  approved  by  the 
Orphans'  Court,  which  interest  is  to  be  paid  annually  to  the  person  en- 
titled to  it,  and  the  money  to  remain  at  interest  until  the  security  afore- 
said is  given,  or  the  Orphans'  Court,  on  application,  shall  order  it  to  be 
paid  to  the  person  or  persons  entitled  to  it. 

43.  Sect.  XLII.  Whenever  the  real  estate  of  a  decedent,  or  any  part 
thereof,  shall  be  sold  by  an  executor  or  administrator,  by  virtue  of  an 
order  of  an  Orphans'  Court  having  jurisdiction  under  proceedings  in  par- 
tition, such  real  estate  shall  not  be  liable,  in  the  hands  of  the  purchaser, 
to  the  debts  of  the  decedent:  Provid  d,  such  sale  be  made  after  the  ex- 
piration of  two  years  from  the  granting  of  letters  testamentary  or  of 
administration. 

44.  Sect.  XLIII.  No  executor  or  administrator  shall  have  power  to 
execute  any  order  or  decree  of  the  Orphans'  Court  for  the  sale  of  any 
real  estate,  for  the  purpose  of  distribution  or  otherwise,  nor  to  receive  the 
proceeds  of  the  sale  of  any  of  the  re.d  estate  of  the  decedent  made  by  au- 
thority of  law,  until  he  shall  have  given  security,  to  be  approved  of  by  the 
Orphans'  Court  having  jurisdiction  of  his  accounts,  for  the  faithful  appli- 
cation of  the  proceeds  of  such  real  estate  according  to  law. 

45.  Sect.  XLIV.  Whenever  any  real  estate  shall  be  ordered  to  be 
sold  under  proceedings  in  partition,  the  Orphans'  Court  are  hereby  au- 
thorized and  required,  in  case  of  the  neglect  or  reiusal  of  the  executor  or 
administrator  to  execute  such  order,  or  in  case  there  be  no  executor 
or  administrator,  to  appoint  some  suitable  person  trustee  for  the  purpose 
of  making  such  sale,  who  shall  be  subject  to  the  same  restrictions,  and 
have  the  same  powers,  and  whose  proceedings  shall  have  the  same  effect, 
to  all  intents  and  purposes,  as  are  provided  in  the  case  of  such  sales  by 
executors  or  administrators. 

46.  Sect.  XLV.  Before  any  distribution  of  the  proceeds  of  such  real 
estate  shall  b^  made  among  the  kindred  of  the  decedent,  the  persons  en- 
titled to  receive  the  same,  shall,  respectively,  give  sufficient  real  or  per- 
sonal security,  to  be  approved  of  by  the  Orphans'  Court  having  jurisdic- 
tion, with  condition  that  if  any  debt  or  demand  shall  be  afterwards  recov- 
ered against  the  estate  of  the  decedent,  or  otherwise  be  duly  made  to 
appear,  they  will  respectively  refund  the  rateable  part  of  such  demand, 
and  the  costs  and  charges  attending  the  recovery  of  the  same,  so  far  as 
such  real  estate  would  have  been  liable  to  such  demand  if  it  had  remain- 
ed unsold ;  but  if  the  person  or  persons  entitled  to  receive  the  same,  is,  or 
;are  unable  to  give  the  security  aforesaid,  then  the  money  shall  be  put  at 
interest,  as  directed  in  the  forty-first  section  of  this  act. 

47.  Sect.  XLVI.  Provided  always,  That  in  the  case  of  a  sale  of  real 
estate,  under  proceedings  in  partition  in  the  Orphans'  Court,  the  share  of 
any  tenant  for  life  shall  not  be  paid  to  him  or  her,  but  shall  remain 
charged  on  such  or  other  real  estate,  according  to  the  directions  of  such 
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Orphans'  Court ;  and  in  the  case  of  a  sale  for  the  payment  of  debts,  such 
tenant  for  life  shall  not  be  entitled  to  receive  his  share  of  the  surplusage 
until- he  shall  have  given  such  security,  under  the  direction  of  the  Or- 
phans' Court,  as  shall  sufficiently  provide  for  the  interests  of  the  persons 
entitled  in  remainder. 

48.  Sect.  XLVII.  Executors,  after  one  year  elapsed  from  the  grant- 
ing of  the  administration  of  the  estate,  upon  the  requisition  of  any  legatee, 
or  any  other  person  interested,  shall  pay  and  deliver,  under  the  direction 
of  the  Orphans'  Court  having  jurisdiction  of  their  accounts,  all  such  lega- 
cies as  are  due  and  payable  by  them,  or  a  proportionate  part  thereof,  first 
deducting  all  demands  against  the  estate,  and  such  further  sums  as  may 
be  necessary  to  pay  the  interest  and  costs  of  such  as  are  disputable  or  in 
dispute;  and  if  there  shall  be  a  residue,  distributable  under  the  intestate 
laws  of  this  commonwealth,  they  shall  also  distribute  the  same,  and  the 
proceedings  in  any  such  case  shall,  in  all  respects,  whether  of  security  or 
otherwise,  be  the  same  as  are  hereinbefore  provided  in  the  cases  of  distri- 
bution by  administrators  of  the  estates  of  decedents  intestate,  so  far  as  the 
nature  of  the  case  will  permit. 

49.  Sect.  XLVIIl.  If,  after  deducting  the  amount  of  debts  as  aforesaid, 
the  residue  shall  not  be  sufficient  to  discharge  all  the  pecuniary  legacies 
bequeathed,  an  abatement  shall  be  made,  in  proportion  to  the  legacies  so 
given,  unless  it  shall  be  otherwise  provided  by  the  will. 

50.  Sect.  XLIX.  Whenever  personal  property  is  bequeathed  to  any 
person  for  life,  or  for  a  term  of  years,  or  for  any  other  limited  period,  or 
upon  a  condition  or  contingency,  the  executor  of  such  will  shall  not  be 
compelled  to  pay  or  deliver  the  property  so  bequeathed  to  the  person  so 
entitled,  until  security  be  given,  in  the  Orphans'  Court  having  jurisdiction 
of  his  accounts,  in  such  sum  and  form  as,  in  the  judgment  of  such 
court,  shall  sufficiently  secure  the  interest  of  the  person  entitled  in  remain- 
der, whenever  the  same  shall  accrue,  or  vest  in  possession. 

51.  Sect.  L.  It  shall  be  lawful  for  any  person  to  whom  any  bequest 
of  money,  or  other  goods  or  chattels,  may  be  made  by  last  will  or  testa- 
ment, to  commence  and  prosecute  an  action  of  debt  detinue,  account  ren- 
der,'or  an  action  on  the  case  for  the  recovery  thereof  after  it  becomes 
due,  against  the  executors  of  such  will,  having  in  their  hanc's  sufficient 
assets  to  pay  all  the  just  debts  of  the  testator,  and  the  legacies  by  him 
bequeathed. 

52.  Sect.  LI.  Legacies,  if  no  time  be  limited  for  the  payment  thereof, 
shall,  in  all  cases,  be  deemed  to  be  due  and  payable  at  the  expiration  of 
one  year  from  the  death  of  the  testator. 

53.  Sect.  LII.  No  action  for  the  recovery  of  any  such  legacy  shall 
be  commenced,  until  reasonable  demand  have  been  made  by  the  legatee 
of  the  executor,  for  the  payment  or  delivery  thereof;  nor  shall  such  lega- 
tee be  entitled  to  execution  in  such  actions,  until  security  have  been  given 
in  the  Orphans'  Court,  in  the  manner  hereinbefore  directed  with  respect 
to  distributive  shares. 

54.  Sect.  LIII.  If  the  executor  shall  plead  to  such  actions  that  he  hath 
not  sufficient* assets  to  pay  all  just  debts  and  demands  against  the  estate, 
and  also  all  the  legacies  given,  without   any  other  plea,  no  further  pro- 
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ceedings  shall  be  had  on  such  action,  until  an  account  shall  have  been 
taken,  in  the  proper  Orphans'  Court,  of  the  debts  and  assets  of  the  estate, 
und  the  amount,  if  any,  payable  on  such  legacy,  be  ascertained;  and  in 
such  case  it  shall  be  competent  for  the  couit  to  order  the  executor  to  pro- 
ceed, without  delay,  in  the  Orphans'  Court  for  the  purpose  aforesaid,  and 
to  enforce  such  order  by  attachment. 

55.  Sect.  LIV.  If  any  other  plea  be  pleaded  by  such  executor,  the 
issue  thereon  shall  be  decided  in  due  course  as  in  other  cases;  and  if 
judgment  thereupon  be  rendered  against  such  executor,  he  may,  never- 
theless, aver  the  want  of  sufficient  assets  to  pay  all  the  debts  and  legacies 
as  aforesaid,  and  thereupon  execution  shall  be  stayed,  until  such  accounts 
shall  be  taken  as  is  provided  in  the  next  preceding  section  of  this  act;  and 
the  court  in  which  such  action  is  brought,  may,  by  attachment,  compel 
such  executor  to  proceed  in  the  Orphans'  Court  for  such  purpose. 

56.  Sect.  LV.  If  it  shall  appear,  by  the  account  taken  in  the  Orphans' 
Court,  that  there  are  no  assets  in  the  hands  of  such  executor  which  ought 
to  be  applied  to  the  payment  of  the  legacy  demanded,  or  if  such  legacy  be 
a  chattel  that  is  required  for  the  payment  of  debts,  judgment  of  non-suit 
shall  thereupon  be  entered. 

57*  Sect.  LVI.  If  judgment  as  aforesaid  be  entered  for  the  plaintiff, 
for  any  sum,  or  for  the  value  of  any  chattel  bequeathed,  the  court  shall, 
according  to  justice  and  equity,  either  award  cost  or  no  costs  out  of  the 
testator's  estate,  or  if  such  executor  has  been  faulty  in  delaying,  without 
sufficient  excuse,  the  payment  or  delivery  of  the  legacy  demanded,  or  a 
proportionable  part  thereof,  then  out  of  the  proper  estate  of  such  exe- 
cutor. 

58.  Sect.  LVII.  Executors  or  administrators  making  distribution,  or 
paying  or  delivering  any  legacies  as  aforesaid,  shall  not  be  liable  for  lhe 
assets  so  paid  or  distributed,  in  respect  to  auy  claim  or  demand  upon  the 
decedent  not  previously  made  known  to  them,  where  security  shall  be 
taken,  as  is  hereinbefore  provided. 

59.  Sect.  LVIII.  Executors  and  administrators  may  make  distribu- 
tion, and  pay  or  deliver  legacies,  without  application  as  aforesaid,  to  the 
Orphans'  Court,  upon  such  security  as  may  be  satisfactory  to  them,  ne- 
vertheless at  their  own  risk. 

60.  Sect.  LIX.  When  a  legacy  is  or  shall  be  hereafter  charged  upon, 
or  payable  out  of  real  estate,  it  shall  be  lawful  for  the  legatee  to  apply,  by 
bill  or  petition,  to  the  Orphans'  Court  having  jurisdiction  of  the  accounts 
of  the  executor  of  the  will  by  which  such  legacy  was  bequeathed  ;  where- 
upon, such  court  having  caused  due  notice  to  be  given  to  such  executor, 
and  to  the  devisee  or  heir,  as  the  case  may  be,  of  the  real  estate  charged 
with  such  legacy,  and  to  such  other  persons  interested  in  the  estate  as 
justice  may  require,  may  proceed,  according  to  equity,  to  make  such  de- 
cree or  order  touching  the  payment  of  the  legacy,  out  of  such  real  estate, 
as  may  be  requisite  and  just. 

61.  Sect.  LX.  If  the  real  estate  charged  with  such  legacy  shall  be 
situate  in  another  county,  and  the  party  against  whom  such  decree  may 
have  been  made  shall  fail  to  comply  therewith,  according  to  the  terms 
thereof,  such  decree  may  be  certified  to  the  Orphans'  Court  of  the  county 
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in  which  such  real  estate  is  situate,  and  thereupon  the  like  proceeding  may 
be  had  in  such  court  for  enforcing  payment  of  the  amount  decreed  to  be 
paid,  as  if  the  real  estate  were  situate  in  the  county  in  which  application 
was  originally  made. 

62.  Sect.  LX1.  Before  such  legatee  shall  be  entitled  to  the  benefit  of 
an}'-  such  decree,  he  shall  give  such  security  as  the  court,  in  which  appli- 
cation was  originally  made,  shall  direct,  for  the  indemnity  of  the  devisee 
or  heir,  or  other  person  interested,  in  the  event  of  any  debt  due  by  the 
testator  being  recovered,  for  the  payment  of  which  such  real  estate  wculd 
be  liable. 

63.  Sect.  LX1I.  The  executor  or  administrator  paying  any  legacy  or 
share  in  the  distribution  of  any  estate,  subject  to  the  collateral  inheritance 
tax,  to  any  person  not  being  the  father,  mother,  husband,  wife,  or  lawful 
issue  of  the  decedent,  shall  deduct  therefrom  at  the  rate  of  two  dollars  and 
fifty  cents  in  every  hundred  dollars,  upon  the  whole  legacy,  or  share  or 
sum  paid  ;  or  if  not  money,  he  shall  demand  payment  of  a  sum,  to  be 
computed  at  the  same  rate,  upon  the  appraised  value  thereof,  for  the  use 
of  the  commonwealth;  and  no  executor  or  administrator  shall  be  compel- 
led to  deliver  any  specific  legacy  or  article,  to  be  distributed  to  any  such 
person,  except  upon  payment  into  his  hands  of  a  sum  computed  upon  its 
value  aforesaid;  and  whenever  any  such  legacy  shall  be  charged  upon  or 
payable  out  of  real  estate,  the  heir  or  devisee,  before  paying  the  same, 
shall  deduct  therefrom  at  the  rate  aforesaid,  and  pay  the  amount  so  de- 
ducted to  the  executor;  and  the  same  shall  remain  a  charge  on  such  real 
estate,  until  paid,  and  the  payment  thereof  shall  be  enforced  by  the  decree 
of  such  Orphans"  Court,  in  the  same  manner  as  the  payment  of  such  le- 
gacy might  be  enforced. 

64.  Sect.  LX1II.  If  the  legacy  so  to  be  paid  or  delivered,  be  given  to 
any  such  person,  during  a  limited  period,  or  upon  a  condition,  or  other- 
wise, as  is  mentioned  in  the  forty-ninth  section  of  this  act,  if  the  same  be 
money,  he  shall  retain  upon  the  whole  amount  as  aforesaid,  but  if  not 
money,  he  shall  make  application  to  the  Orphans'  Court  having  jurisdic- 
tion of  his  accounts,  to  make  an  apportionment,  if  the  case  require  it,  of 
fhe  sum  to  be  paid  into  his  hands,  between  such  legatees,  and  for  such 
further  order  relative  thereto  as  equity  shall  require. 

65.  Sect.  LXIV.  Every  sum  of  money  retained  by  any  executor  or 
administrator,  or  paid  into  his  hands  on  account  of  any  legacy  or  distri- 
butive share  for  the  use  of  the  commonwealth,  shall  be  paid  by  him  with- 
out delay  to  the  treasurer  of  the  county,  for  which  payment  he  shall  be 
entitled  to  demand  duplicate  receipts,  one  of  which  he  shall  immediately 
lodge  with  the  Register  of  the  proper  county. 

66.  Sect.  LXV.  Whenever  any  of  the  real  estate  of  which  any  dece- 
dent may  die  seized,  shall  pass  to  any  body  politic  or  corporate,  or  to  any 
person  other  than  the  father,  mother,  husband,  wife,  or  lawful  issue  of  the 
decedent,  or  in  trust  for  them,  or  some  of  them,  it  shall  be  the  duty  of 
the  executors  or  administrators  of  such  decedent,  to  give  information 
thereof,  in  writing,  to  the  commissioners  of  the  county  where  such  real 
estate  is  situate,  within  six  months  after  they  undertake  the  execution  of 
their  respective  duties,  or,  if  the  fact  be  not  known  to  them  within  that 
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period,  within  one  month  after  the  same  shall  have  come  to  their  know- 
ledge. 

6f .  Sect.  LXVI.  Whenever  any  devise  or  bequest  shall  be  madcMo 
any  public  corporate  body,  by  any  last  will  and  testament,  the  executors 
thereof  shall,  within  six  months  after  they  undertake  the  execution  of 
such  will,  make  known,  by  letters  addressed  to  such  corporate  body,  the 
nature  and  amount  of  such  devise  and  bequest,  together  with  their  names 
and  places  of  residence. 

63.  Sect.  LXVII.  All  and  singular  the  provisions  of  this  act,  relative 
to  the  powers,  duties,  and  liabilities  of  executors,  are  hereby  extended  to 
administrators  with  a  will  annexed. 

69.  Sect.  LXV1II.  All  such  acts  of  administration  as  would  be  in  duo 
course  of  law  in  case  of  intestacy,  if  done  in  good  faith,  and  without  no- 
tice of  a  wil!,  shall  not  be  impeached,  though  a  will  should  afterwards  be 
discovered  and  established. 

70.  Sect.  LXIX.  Whenever  debts  shall  be  proven  against  the  estate 
of  a  decedent,  after  distribution  of  legacies  from  which  the  collateral  in- 
heritance tax  has  been  deducted,  in  compliance  with  the  sixty-second 
section  of  this  act,  and  a  refund  is  made  by  the  legatee,  a  proportion  of 
the  said  tax  shall  be  repaid  to  him  by  the  executor  or  administrator,  if  the 
said  tax  has  not  been  paid  into  the  state  or  county  treasury,  or  by  the 
county  treasurer,  if  it  has  been  so  paid. 

71.  Sect.  LXX.  This  act  shall  take  effect  from  and  after  the  first  day 
of  October  next,  and  all  such  acts  of  Assembly  as  are  hereby  altered  or 
supplied,  shall  be,  and  are  hereby  repealed,  except  so  far  as  may  be  ne- 
cessary to  finish  proceedings  commenced,  or  to  settle  the  estates  of  per- 
sons who  may  have  died  before  that  time. 


NOTES  AND  REFERENCES. 

The  bill  relating  to  executors  and  administrators,  comprises  all  the  valuable  provi- 
sions in  the  former  acts  of  assembly  upon  this  interesting  branch  of  our  jurisprudence, 
and  introduces  a  number  of  salutary  improvements.  The  duties  of  executors  ?nd  ad- 
ministrators are  more  clearly  defined — the  rights  of  creditors  more  efficiently  guarded — 
and  the  interests  of  heirs  and  legatees  more  safely  protected,  than  they  were  under  the 
prior  laws  on  this  subject.  The  present  act  forms  in  itself,  so  perfect,  entire,  and  inde- 
pendent a  system  of  rules  and  regulations,  as  to  render  no  other  comment  necessary, 
than  a  mere  reference  to  its  simple  and  perspicuous  provisions. 


In  a  suit  for  the  purchase  money  of  land  sold  by  an  administrator  under  an  order  of 
the  Orphans'  Court,  where  the  title  is  fully  set  out  in  the  petition  of  the  administrator, 
the  purchaser  cannot  set  up  a  defect  of  title  as  a  defence.  It  is  no  objection  to  the  ad- 
ministrator's recovery  in  such  case,  that  he  has  not  given  security  in  the  Orphans'  Court . 
Dawson  v.  Ewing,  16  S.  &  R.  371.  Administration  confers  rights,  and  creates  liabilities, 
co-extensive  only  with  the  jurisdiction  that  confers  it.  Moth'and  v.  Wireman,  3  Penn. 
Rep.  185.  When  the  debt  to  be  recovered  is  assets,  the  plaintiff  may  name  himself 
administrator,  and  sue  as  such,  on  a  contract  made  by  him.  Coggs  v.  Bard,  2  Rawle, 
102.     The  proviso  in  the  arbitration  law  relative  to  appeals  by  executors  and  adminis- 
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trators,  applies  only  to  cases  in  which  they  sue  or  are  Buecl  in  their  representative  capa- 
city, and  does  not  apply  to  cases  in  which  they  are  sued  for  their  own  acts,  though  done 
tor  the  benefit  of  the  estate.  Barnhart  v.  Painter,  2  Rawle  78.  If  an  administrator 
lose  a  debt,  by  mistake  in  proceeding  before  a  justice,  he  is  not  liable  for  the  debt,  if  he 
has  acted  in  good  faith.     King  v.  Morrison,  1  Penn.  Rep.  188. 

Administrator  pendente  lite  not  using  the  money  in  his  hands,  is  not  liable  for  the 
interest.  Commonwealth  v.  Mateer,  16  S.  &  R.  416.  The  administrator' and  his  sure- 
ties, are  not  liable  on  the  administration  bond,  for  proceeds  of  the  real  estate  sold  by 
order  of  the  Orphans'  Court.  Beale's  Ex'rs  v.  Com.  17  S.  &  R.  392.  An  action  for 
a  legacy  lies  against  the  executor  in  his  individual  capacity,  so  of  an  action  against  an 
administrator  for  a  distributive  share,  but  the  defendant  is  entitled  to  a  refunding  bond. 
Morrow  v.  Brenizer,  2  Rawle,  185.  It  seems  that  where  an  executor  has  settled  his 
accounts,  and  reports  a  balance  against  himself,  he  ceases  to  be  a  trustee,  and  becomes 
a  debtor.  App  v.  Driesbach,  2  Rawle,  287.  Debt  will  not  lie  against  an  administrator 
here,  on  a  judgment,  against  a  foreign  administrator  of  the  same  intestate.  Brodie  v, 
Bickley,  2  Rawle,  431. 

If  the  estate  of  a  d-ecedant  real  and  personal,  is  sufficient  to  pay  his  debts,  the  admin- 
istrator is  guilty  of  no  misconduct,  in  supplying  out  of  the  personal  estate,  the  urgent? 
wants  of  the  widow  and  children, 'though  the  personal  estate  alone,  is  not  enough  to 
pay  his  debts.  Billington's  appeal,  3  Rawle,  48.  If  an  executor  or  administrator  sell 
the  goods  of  the  testator,  or  intestate,  he  is  generally  charged  with  the  amount,  if  he  do 
not  take  security.  If  the  bail  in  surety  be  generally  reputed  good,  though  not  a  free- 
holder, it  is  enough.  Konimacher  v.  Kimmel,  1  Penn.  Rep.  207.  Judgment  against 
executors  for  legacies,  are  not  liens  on  their  real  estate.  M'Cultough  v.  Sample,  1  Pa: 
Rep.  422.  If  one  executor  barely  permit  his  co-executor  to  receive  money  when  there 
is  no  ground  to  suspect  danger,  he  is  not  liable  for  it ;  but  when  he  actually  has  the 
money  in  his  hands  and  pays  it  over  to  him,  it  is  commonly  otherwise.  Sterrett's  ap- 
peal, 2  Pa.  Rep..  4 19. 

Reasonable  council  fees,  are  a  just  charge  against  an  estate.  Sterrett's  case,  2  Penn. 
Rep.  419. 

An  executor  de  son  tort  may  be  treated  as  a  rightful  executor,  and  should  be  so  named 
in  the  writ.  Stockton-  v.  Wilson,  129.  If  there  be  a  lawful  executor,  and  an  executor 
de  son  tort,  they  may  be  sued  by  a  creditor  jointly,  or  they  may  be  sued  severally.  laid. 
The  non-payment  of  a  debt  by  an  administrator,  is  not  such  a  breach  of  the  conditions 
of  the  administration  bond,  as  will  enable  the  creditor  to  sue  it,  and  recover  his  debt, 
without  a  previous  suit  fixing  the  administrator  with  a  devastavit.  Com.  v.  Evans, 
j  Watts,  437.  A  decree  of  distribution  protects  the  administrator  from  the  consequences 
of  a  mispayment,  in  rendering  obedience  to  it.  Kock's  case,  4  Rawle,  268.  An- 
executor  upon  the  settlement  of  his  administration  accounts,  is  not  excused  from  the 
payment  of  interest  upon  bonds  due  by  himself,  for  one  year  after  the  death  of  his  testa- 
tor. Clark's  appeal,  2  Watts,  405.  The  Orphans'  Court  have  no  power  to  vacate  letters 
testamentary,  or  of  administration,  against  the  consent  of  the  executor,  or  administrator, 
unless  after  neglect  or  refusal  to  comply  with  a  previous  order  of  the  Court  made  upon 
him  to  give  security  ;  or  in  case  of  his  being  duly  declared  a  lunatic,  or  habitual  drun- 
kard. Cohen's  appeal,  2  Watts,  175.  If  an  executor  in  the  regular  discharge  of  his 
duty  advances  money  of  his  own  to  pay  debts  of  th«  estate,  he  will  stand  in  the  place  of 
the  creditor,  thus  paid,  as  to  the  distribution  of  the  estate.  Greiner's  Estate,  2  Watts, 
414.  An  administrator  is  not  chargeable  with  assets  of  the  intestate  in  another  state, 
of  whjch  he  might  have  obtained  possession.  Mothland  v.  Wireman,  3  Pa.  Rep.  185. 
If  one  of  two  executors,  who  have  separately  administered  the  estate  of  the  testator  in 
different  parts,  dies,  his  administrator  may  settle  a  separate  account  sf  the  administration 
of  the  deceased.  Barclay  v.  Morrison,  16  S.  &  R.  129.  There  is  no  particular  form 
of  an  executor's  renunciation,  it  may  be  by  letter  showing  such  intention,  filed  in  the 
proper  office.     Com.  v.  Mateer.  16  S.  &  R.  416. 

Where  a  trustee  keeps  either  imperfect  accounts  or  none  at  all,  every  intendment  of 
fact  is  to  be  made  against  him  ;  and  a  refusal  to  furnish  a  just  and  full  account,  is  sufii- 
c jent  to  warrant  a  charge  beyond  what  can  be  shown  to  have  been  received  by  him. 
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Case  of  exparte,  Cassel  and  Spayd,  trustees  under  the  will  of  George  Frey,  deceased, 
Supreme  Court,  Harrishurg,  November,  1835. 

A  trustee  acting  without  any  stipulated  compensation  is  answerable  for  negligenco 
only  where  jt  is  so  gross  as  to  be  evidence  of  wilful  misconduct.  He  may  not  be  charged 
for  more  than  he  has  actually  received,  except  for  very  supine  negligence,  the  gratuitous 
nature  of  the  service  distinguishes  him  from  a  bailee  for  hire.  This  rule  applies  to  exe- 
cutors and  administrators:  they  have  usually  an  allowance  for  their  services,  but  strictly 
£x  gratia,  and  not  of  right.  But  the  foundation  of  the  rul«  fails  entirely  when  the  trust 
has  been  accepted  on  terms  of  receiving  a  stipulated  compensation  or  reward.  In  such 
case,  trustees  are  to  account  as  bailees  for  hire.    Ibid. 

Good  policy  certainly  requires,  that  an  administrator  or  trustee,  who  acts  uprightly, 
should  receive  his  reasonable  reward,  while  he  who  has  defrauded,  or  attempted  to  de- 
fraud, his  cestui  que  trust  should  forfeit  all  claim  to  it.  In  the  case  of  Ellmaker's  Estate, 
S.  C.  May  Term,  1835,  at  Harrisburg,  M.S. 


iFactora. 


Consignee  of  merchandize  to  have  a  lien 
thereon  for  certain  purposes, 

This  lien  not  to  exist  if  the  consignee 
have  notice  that  the  consignor  is  not 
the  actual  owner, 

Consignee  or  factor  may  pledge  merchan- 
dize, &c.  for  certain  purposes,  if  the 
pawnee  have  not  notice, 

The  pawnee  of  merchandize  pledged  far 
a  precedent  debt  of  the  factor,  &c. 
without  notice,  and  every  pawnee  with 


notice,  to  have  the  right  of  the  factor 
and  no  more,  4 

This  act  not  to  affect  lien  for  expenses, 
nor  to  prevent  the  actual  owner  of 
merchandize  from  recovering  the  same 
or  the  proceeds  thereof  in  certain  cases,  5 

A  consignee  or  factor  of  merchandize, 
pledging  the  same  for  his  own  pur- 
poses, or  appropriating  to  his  own  use 
the  proceeds  of  sales,  to  be  liable  to 
fines  and  imprisonment,  6 


Act  of  14th  April,  1834,  Pamph.  p.  375. 

An  act  for  the  amendment  of  the  law  relating  to  factors. 

1.  Sect.  I.  Whenever  any  person  entrusted  with  merchandize,  and 
having  authority  to  sell  or  consign  the  same,  shall  ship  or  otherwise  trans- 
mit the  same  to  any  other  person,  such  other  person  shall  have  a  lien 
thereon. 

1.  For  any  money  advanced  or  negotiable  security  given  by  him  on 
the  faith  of  such  consignment,  to  or  for  the  use  of  the  person  in  whose 
name  such  merchandize  was  shipped  or  transmitted. 

II.  For  any  money  or  negotiable  security  received  for  the  use  of  such 
consignee  by  the  person  in  whose  name  such  merchandize  was  shipped  or 
transmitted. 

2.  Sect.  II.  But  such  lien  shall  not  exist  for  any  of  the  purposes  afore- 
said, if  such  consignee  shall  have  notice  by  the  bill  of  lading  or  otherwise, 
before  the  time  of  such  advance  or  receipt,  that  the  person  in  whose  name 
such  merchandize  was  shipped  or  transmitted  is  not  the  actual  owner 
thereof. 

3.  Sect.  IIT.  Whenever  any  consignee  or  factor,  having  possession  of 
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merchandize,  with  authority  to  sell  the  s:imc,  or  having  possession  of  any 
bill  of  lading,  permit,  certificate,  receipt  or  order,  tor  the  delivery  of 
merchandize,  with  the  like  authority,  shall  deposile  or  pledge  such  mer- 
chandize, or  any  part  thereof,  wiih  any  other  person,  as  a  security  for 
anv  money  advanced  or  negotiable  instrument  given  by  him  on  the  failh 
thereof;  such  other  person  shall  acquire  by  virtue  of  such  contract  the 
same  interest  and  in  authority  over  the  said  merchandize,  as  he  would  have 
acquired  thereby  if  such  consignee  or  factor  had  been  the  actual  owner 
thereof:  Prodded,  That  such  person  shall  not  have  notice  by  such  docu- 
ment or  otherwise  before  the  time  of  such  advance  or  receipt,  that  the 
holder  of  such  merchandize  or  document  is  not  the  actual  owner  of  such 
merchandize. 

4.  Sect.  IV.  If  any  person  shall  accept  or  take  such  merchandize  or 
document  from  any  such  consignee  or  factor,  in  deposite  or  pledge  for  any 
debt  or  demand  previously  due  by  or  existing  against  such  consignee  or 
factor,  and  without  notice  as  aforesaid,  and  if  any  person  shall  accept  or 
take  such  merchandize  or  document  from  any  such  consignee  or  factor  in 
deposite  or  pledge  with  notice  or  knowledge  that  the  person  making  such 
deposite  or  pledge  is  a  consignee  or  factor  only,  in  every  such  case  the 
person  accepting  or  taking  such  merchandize  or  document  in  deposit  or 
pledge,  shall  acquire  the  same  right  and  interest  in  such  merchandize  as 
was  possessed  or  could  have  been  enforced  by  such  consignee  or  factor 
against  his  principal  at  the  time  of  making  such  deposit  or  pledge,  and  no 
further  or  other  right  or  interest. 

5.  Sect.  V.  Nothing  in  this  act  contained,  shall  be  construed  or  taken, 

I.  To  effect  any  Hen  which  a  consignee  or  factor  may  possess  at  law, 
for  the  expense  and  charges  attending  the  shipment  or  transmission  and 
care  of  merchandize  consigned,  or  otherwise  entrusted  him. 

II.  Nor  to  prevent  the  actual  owner  of  merchandize  from  recovering 
1he  same  from  such  consignee  or  factor,  before  the  same  shall  have  Leen 
deposited  or  pledged  as  aforesaid,  or  from  the  assignees  or  trustees  of  such 
consignee  or  (actor,  in  the  event  of  his  insolvency. 

III.  Nor  to  prevent  such  owner  from  recovering  any  merchandize  so 
as  aforesaid  deposited  or  pledged,  upon  tender  of  the  money,  or  of  resto- 
ration of  any  negotiable  instrument  so  advanced,  or  given  to  such  con- 
signee or  factor  and  upon  tender  of  such  further  sum  of  money,  or  of 
restoration  of  such  other  negotiable  instrument,  if  any,  as  may  have  been 
advanced  or  given  by  such  consignee  or  factor  to  such  owner,  or  on  tc  n- 
der  of  a  sum  of  money  equal  to  the  amount  of  such  instrument. 

IV.  Nor  to  prevent  such  owner  from  recovering,  from  the  person  ac- 
cepting or  taking  such  merchandize  in  deposit  or  pledge,  any  balance  or 
sum  of  money  remaining  in  his  hands  as  the  produce  of  the  sale  of  such 
merchandize,  after  deducting  thereout  the  amount  of  money  or  the  negotia- 
ble instrument  so  advanced  or  given  upon  the  security  thereof  as  aforesaid. 

6.  Sect.  VI.  If  any  consignee  or  factor  shall  deposite  or  pledge  any 
merchandize  or  document  as  aforesaid,  consigned  or  entrusted  Jo  him  as  a 
security  for  any  money  borrowed  or  negotiable  instrument  received  by 
such  consignee  or  factor,  and  shall  apply  or  dispose  of  the  same  to  his 
own  use,  in  violation  of  good  faith,  and  with  intent  to  defraud  the    owner 
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of  such  merchandize,  and  if  any  consignee  or  factor  shall,  utih  the  like 
fraudulent  intent,  apply  or  dispose  of  to  his  nwn  use  any  money  or  nego- 
tiable instrument  raised  or  acquired  by  the  sale  or  other  disposition  of  tuch 
merchandize,  such  consignee  or  factor  shall,  in  every  such  case,  be  deem- 
ed guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  line  not  exceeding 
two  thousand  dollars,  and  by  imprisonment  for  a  term  not  exceeding  five 
years. 

NOTES  AND  REFERENCES. 

If  the  principal  gives  orders  to  his  factor,  they  must  be  pursued  or  he  becomes  liable; 
but  if  none  are  given,  or  they  are  not  clear  and  explicit,  the  factor  is  allowed  to  use  his 
best  discretion,  according  to  the  usage  of  trade.    Geyer  v.  Decker,  1  Yeates,  48G. 

If  a  factor  sell  on  credit  and  take  a  bond  for  the  amount,  blending  with  it  another  sum 
due  to  himself,  the  principal  is  not  obliged  to  wait  till  the  factor  has  recovered  the  mo- 
ney, but  may  sue  the  factor  at  once.    Jackson  v.  Baker,  1  W.  C,  C.  It.  394,  415. 

A  deviation  from  orders  may  be  justified  by  the  existence  of  a  state  of  things  not 
contemplated  at  the  time  the  orders  were  given.     Dusar  v.  Peril,  4  Binn.  361. 

A  merchant  ships  to  his  factor  abroad  a  cargo  of  cotton,  and  encloses  him  an  invoice, 
directing  him  to  sell  on  arrival  if  the  price  should  be  such  as  to  cover  iirst  cost  and 
charges.  If  the  factor  sell  for  less  than  the  invoice  price  he  is  liable.  Lorain  v.  Cart- 
wright,  3  W.  C.  C.  R.  151. 

And  the  factor  in  this  case  cannot  justify  selling  below  the  invoice  price,  even  to 
reimburse  himself  the  amount  of  a  bill  drawn  by  his  principal  upon  him,  and  paid  by 
him  as  an  advance  on  the  consignment.  Ibid. 

If  an  agent  employed  to  purchase  property  at  auction  at  a  limited  price  exceed  his 
authority,  he  may  be  considered  as  purchasing  on  his  own  account,  and  may  be  sued 
as  a  purchaser.     Hampton  v.  Speckenagle,  9  R.  &  It.  212. 

An  agent  who  pays  over  money  received,  without  notice,  is  liable  to  an  action  to 
recover  it  back  if  he  obtained  the  money  frudulently.  SeideJ  v.  Peckworth,  10  S.  &  R. 
442. 

Though  a  factor  has  a  lien  on  the  goods  of  his  principal,  yet  he  cannot  retain  against 
the  order  of  his  principal  a  large  portion  of  the  goods,  though  he  may  retain  as  much 
as  will  be  sufficient  to  pay  his  debt.    Jolly  v.  Blanchard,  1  W.  C.  C.  R.  252. 

A  principal  is  bound  to  disavow  the  act  of  his  agent  the  first  moment  the  fact  comes 
to  his  knowledge;  otherwise  he  makes  the  act  his  own.  Brcdin  v.  Dubarry,  14  S.  &, 
R.  30. 

It  seems  that  an  agent  or  attorney  not  authorized  by  deed  under  seal,  cannot  execute 
a  deed  under  seal  in  the  name  of  his  principal.  Cooper  v.  Rankin,  5  Binn.  013;  Gor- 
don v.  Buikely,  14  S.  &  R.  331. 

A  sale  of  land  by  an  agent  under  a  parol  authority  is  void,  but  if  the  sale  by  the  agent 
be  subsequently  confirmed  by  the  principal,  he  and  those  claiming  under  him  are  estop- 
ped from  recovering  the  land  in  ejectmen*.  Vanhorne  v.  Frick,  6  S.  Sf  R.  90. 

Every  general  power  necessarily  implies  the  grant  of  every  matter  necessary  to  its 
complete  execution.  An  attorney  who  has  power  to  convey  land,  has  necessarily  the 
power  to  receive  the  purchase  money.     Peck  v.  Harriot,  6  S.  &  R.  149. 

A  receipt  signed  by  a  brother-in-law  of  the  plaintiff,  who  lived  near  him  and  was  in 
habits  of  intimacy  with  him,  was  held  not  to  be  admissable  to  bind  the  plaintiff  without 
proof  of  agency.  Worman  v.  Boyer,  14  S.  fc.  R.  212. 

The  general  rule  is  that  a  factor  may  sell  on  credit,  unless  in  special  cases,  or  he  is 
otherwise  directed.  Bingham  v.  Bache,  Common  Pleas,  cited  1  Yeates,  487.  Randolph 
v.  Hollingsworih,  cited  ibid.  Laussat  v.  Lippincott,  6  S.  &  R.  392. 

Where  one  contracts  as  an  agent,  and  it  is  understood  that  the  principal  only  is  ta 
be  looked  to,  the  agent  is  not  liable  to  an  action.    Meyer  et  al.  v.  Barker,  0  Binn.  234. 

Where  goods  have  been  sold  by  a  factor,  an  action  for  the  price  may  be  maintained 
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by  him;  and  a  payment  made  to  him  is  good,  unless  forbidden  by  the  principal.  Girard 
v.  Taggart,  5  S.  &  R.  27. 

But  the  principal  may  take  the  collection  into  his  own  hands,  and  maintain  an  action 
for  the  price  in  his  own  name.  Ibid. 

An  agent  appointed  to  collect  money  shall  not  buy  a  note  of  his  principal  at  a  dis- 
count and  retain  the  whole  amount  of  it  out  of  the  money  collected,  but  shall  only  retain 
the  amount  which  he  gave  for  the  note.  An  agent  must  deal  fairly  with  his  principal. 
Grant  v.  Seitzenger,  2  Penn.  Rep.  525. 

Contracts  made  hy  a  manager  of  iron-works  in  the  course  of  the  business,  and  with- 
out a  specific  pledge  of  his  own  responsibility,  bind  but  his  employer.  Campbell  v. 
Bokee,  2  Watts,  83. 

The  act  of  an  agent  does  not  bind  his  principal  unless  it  be  proved  that  it  was  done 
during  the  agency,  and  was  within  the  scope  of  his  authority.  Hough  v.  Doyle,  1  Watts, 
291. 

How  far  the  acts  and  declarations  of  an  agent  bind  his  principal.    Ibid. 

A  factor  cannot  pledge  the  goods  of  his  principal  for  his  own  debt  Newbold  v. 
Wright  &  Shelton,  1  Watts,  195. 

A  usage  cannot  be  set  up  in  opposition  to  a  general  rule  of  law;  therefore  a  usage 
for  factors  to  pledge  the  goods  of  their  principals  is  bad.    Ibid. 

Where  a  general  advance  is  made  to  a  factor  on  a  general  deposit  of  goods  owned  by 
various  persons,  it  must  be  borne  ratably  by  all.     Ibid. 

When  an  agent  sells  the  goods  of  his  principal  on  credit,  taking  a  note  for  the  price, 
gives  notice  of  the  sale  to  his  principal  and  credits  him  in  account  with  the  amount  of 
it,  but  omits  to  give  notice  of  the  non-payment  of  the  note  at  maturity,  the  agent  be- 
comes responsible  for  the  whole  amount  of  the  debt;  and  it  is  not  necessary,  to  enable 
the  principal  to  recover,  that  he  should  prove  he  has  sustained  any  damage.  The  omis- 
cion  to  give  reasonable  notice  makes  the  agent  an  insurer  of  the  solvency  of  the  pur- 
chaser.    Harvey  v.  Turner  &  Co.  4  Rawle,  223. 
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Officers  taking  unlawful  fees  liable  to 
indictment,  1 

Prosecutions  to  be  commenced  within 
one  year,  ib. 


Fees  of  register,  2 

How  fees  collected,  3 

Fees  of  sheriff  on  a  6truck  or  special 

jury,  4 


Act  of  25th  March,  1831,  Pamph.  p.  211. 

An  act  more  effectually  to  prevent  and  punish  extortion,  -ind  for  other  purposes. 

1.  Sect.  I.  If  any  officer,  whose  fees  are  expressed  and  limited  in  and 
by  an  act  of  assembly  of  this  commonwealth,  passed  the  twenty-eighth 
day  of  March,  one  thousand  eight  hundred  and  fourteen,  entitled  "An  act 
establishing  a  fee  bill,"  or  in  and  by  an  act  passed  the  twenty -second  day 
of  February,  one  thousand  eight  hundred  and  twenty-one,  entitled  "An  act 
to  alter  and  amend  the  fee  bill,"  or  in  and  by  any  other  act  or  acts  of  As- 
sembly of  this  commonwealth,  at  any  time  hereafter,  shall  wilfully, 
fraudulently  and  corruptly  charge  or  demand,  and  take  any  of  the  fees, 
in  aad  by  any  of  the  said  acts,  limited  and  ascertained,  where  the  business 
for  which  such  fees  are  chargeable,  shall  not  have  been  done  and  per- 
formed, or  if  any  officer  shall  wilfully,  fraudulently  and  corruptly  charge 
or  demand,  and  take  any  fee  for  any  service  or  services,  other  than  those 
expressly  provided  for  by  the  said  acts,  such  officer,  in  addition  to  any 
penalty  or  penalties  to  which  by  the  existing  laws  he  may  now  be  subject 
shall  be  liable  to  prosecution  and  punishment,  by  indictment,  as  for  a 
misdemeanor  in  office,  any  law  or  usage  heretofore,  to  the  contrary  not- 
withstanding: Provided  however,  That  no  such  prosecution  shall  be  sus- 
tained, unless  commenced  within  one  year  irom  the  time  of  taking  or 
receiving  such  illegal  fees. 

Sect.  II.  and  III.  [See  Attorney  and  Justices  of  the  Peace<~\ 


Act  of  15th  March,  1832,  Pamph.  p.  135. 

An  act  relating  to  registers  and  registers'  courts. 

Sfct.  I.  to  XXXIII.   [See  Registers  and  Registers''  Courts.] 
Sect.  XXXIV.  and  XXXV.  [See  Offices  and  Public  Accounts.] 
2.  Sect.  XXXV I.  On  the  probate   of  any  will,  and   the1   granting   of 
letters  testamentary  thereon,  also  on  the  granting  of  any  letters  of  admin- 
istration, every  register  shall  demand  and  receive  for  the  use  of  the  com- 
monwealth in  each  case,  the  sum  of  fifty  cents. 

Sect.  XXXVII.  The  fees  to  be  received  by  the  several  registers  shall 
be  as  follows,  viz  :  For  the  probate  of  a  will  and  letters  testamentary  there- 
on, one  dollar;  lor  registering  the  same,  for  every  ten  words  one  cent;  for 
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letters  of  administration  seventy-five  cents;  for  bonds  taken  of  executors 
or  administrators  one  dollar  and  fifty  cents;  for  filing  and  entering  the 
renunciation  of  an  executor  or  administrator,  fifty  cents  ;  for  annexing  a 
will,  for  every  ten  words,  one  cent ;  for  issuing  a  citation  or  attachment 
with  seal,  fifty  cents  ;  for  entering  a  caveat,  twenty-five  cents  ;  for  issuing 
a  commission  to  take  the  testimony  of  witnesses,  seventy-five  cents;  for 
issuing  a  precept,  for  an  issue,  thirty-seven  and  a  half  cents  ;  for  adminis- 
tering an  oath  or  affirmation;  six  cents;  for  filing  a  list  of  articles  ap- 
praised, twenty-five  cents ;  for  filing  a  list  of  articles  sold  at  vendue, 
twenty-five  cents  ;  for  examining  passing  and  filing  the  account  of  an  ex- 
ecutor or  administrator  two  dollars  and  fifty  cents  ;  for  advertising  exec- 
utors' or  administrators' accounts,  two  dollars;  for  advertising  guardians' 
accounts,  one  dollar;  for  every  copy  if  demanded,  of  such  account,  not 
exeeding  seventy-five  items,  with  certificate  and  seal,  one  dollar,  and  for 
every  additional  item  one  cent ;  for  entering  exceptions  to  an  executor's 
or  administrator's  bond,  and  hearing  the  same,  fifty  cents;  for  holding 
register's  court,  per  day,  two  dollars  ;  for  every  seach  where  no  other 
service  is  performed  for  which  fees  are  allowed,  twelve  and  a  half  cents  ; 
for  certificate  and  seal,  fifty  cents  ;  for  the  copy  of  any  bond  filed  in  his 
office,  fifty  cents;  for  commissions  on  taxes  received  by  him  for  the  use 
of  the  commonwealth,  on  proceedings  in  his  office,  three  cents  on  every 
dollar  :  provided,  That  in  all  cases  where  the  value  of  i  he  whole  estate 
of  the  decedent  shall  not  exceed  the  sum  of  two  hundred  and  fifty  dollars, 
the  register  shall  receive  in  lieu  of  all  fees  for  official  acts  hereinbefore 
to  be  performed  after  the  letters  testamentary  of  administration  have  been 
granted,  the  sum  of  two  dollars,  and  no  more. 

3.  Skct.  XXXVIII.  Whenever  any  proceedings  before  a  register  or 
register's  court  shall  be  wholy  ended,  and  the  fees  and  costs  accrued  there- 
on shall  remain  during  the  space  of  thirty  days  thereafter  due  and  unpaid, 
such  register  may  file  a  bill  thereof,  under  his  hand  and  the  seal  of  his 
office,  in  the  court  of  Common  Pleas  of  the  county,  and  upon  the  dock- 
eting thereof,  an  execution  may  be  issued,  in  the  name  of  the  common- 
wealth, to  levy  the  amount  of  the  said  bill,  in  like  manner  as  execu- 
tions may  issue  to  levy  costs  accrued  in  the  courts  of  common  law,  and 
subject  in  like  manner  to  control  and  taxation  by  the  said  court. 

Act  of  14th  April,  1834,  Famph.  p.  378. 

An  act  supplementary  to  an  act  entitled  "an  act  to  alter  and  amend  the  fee  bill,"  pissed 
the  22d  day  of  February,  1822. 

4.  Sect.  I.  In  addition  to  the  fees  prescribed  by  the  act  to  which  this 
is  a  supplement,  the  sheriff  of  each  county  shall  receive  the  following: 

For  summoning  and  returning  a  struck  and  special  jury,  to  be  paid  by 
the  party  putting  off  or  losing  the  cause,  three  dollars,  and  four  cents 
mileage  each  mile  circular.  And  the  jurors  attending  a  view  shall,  in 
addition  to  their  pay,  be  allowed  mileage  in  the  same  manner  as  jurors 
attending  court. 
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The  plaintiff  is  liable  to  the  prothonotary  for  the  price  of  an  original,  though  charged 
to  the  plaintiif's  attorney  in  the  docket.  Banks  v.  Juniata  Bank,  of  Pennsylvania,  16 
S.  &  R.  155. 

The  prothonotary  is  entitled  to  demand  the  fees  due  in  a  suit  conducted  to  judgment, 
though  a  scire  facias  thereon  has  issued,  on  which  the  proceedings  are  not  terminated  ; 
and  also  where  after  a  scire  facias  execution  has  been  taken  out,  and  no  return  made 
for  more  than  two  years.     Ibid. 

It  seems  that  an  officer  cannot  withhold  his  services  till  he  receives  his  fee,  nor  divide 
an  act  of  duty  into  several  parts  so  as  to  make  separate  charges  of  less  than  forty  shil- 
lings, in  order  to  preclude  the  right  of  appeal.     Com.  v.  Genther,  17  S.  &  R.  135. 

A  prothonotary  who  has  received  $1500  for  each  year  he  was  in  office,  is  bound  to 
account  for  and  pay  over  to  the  commonwealth  fifty  per  cent,  upon  all  fees  earned  while 
he  was  in  office,  and  received  by  his  successor,  and  paid  over  to  him  after  he  has  gone 
out  of  office.     Commonwealth  v.  West,  1  Rawle,  29. 

The  fee  bill  was  intended  to  enumerate  all  the  services  for  which  the  officer  should 
be  entitled  to  receive  pay,  and  he  can  not  charge  a  compensation  for  any  other  services. 
Irvin  v.  The  Commissioners  of  Northumberland,  1  S.  &  R.  505 ;  Levy  v.  The  Com- 
missioners of  Northumberland,  4  S.  &  R.  291. 

Under  the  act  of  1314,  an  officer  must  make  out  a  bill  of  particulars  of  his  fees  if  de- 
manded, but  it  is  not  necessary  where  the  party  objects  to  the  items  in  toto.  Riddle  v. 
Bedford  Co.  7  S.  &  R.  388. 

The  twenty-sixth  section  of  the  act  of  1814,  which  prohibits  the  judges  from  allowing 
compensatory  fees  for  any  services  not  specified  in  that  act,  or  some  other  act  of  assem- 
bly, seems  intended  to  relate  to  acts  which  might  afterwards  be  passed.  Kline  v.  Shan- 
non, 7  S.  &  R.  378. 

Where  the  fees  of  a  particular  officer  are  mentioned  in  the  fee  bill  of  1804,  he  can 
charge  no  other  fees  for  any  service  whatever,  than  those  specified  in  the  act.  But 
where  the  officer  is  not  noticed  in  the  fee  bill,  fees  expressly  allowed  by  other  acts  are 
still  demandable,  though  compensatory  fees  cannot  be  allowed.  Bussier  v.  Pray,  7  S. 
&  R.  447. 

An  action  cannot  be  maintained  by  administrators  to  recover  the  penalty  imposed  by 
the  act  of  1814,  for  taking  illegal  fees,  where  the  fees  were  taken  in  the  life  time  of  the 
intestate.     Reed  v.  Cist,  7  S.  &  R.  183. 

Under  the  fee  bill  of  the  28th  March,  1814,  the  recorder  of  deeds  can  only  charge 
thirty-seven  and  a  half  cents  for  a  certificate  and  seal,  and  cannot  add  to  it  a  charge  of 
twelve  and  a  half  cents  for  a  search  made  to  enable  him  to  give  the  certificate.  If  he 
exacts  payment  of  such  double  charge,  he  incurs  the  penalty  of  fifty  dollars,  imposed  by 
the  twenty-sixth  section  of  the  fee  bill.     Harrison  v.  Ellmaker,  4  Rawle,  162. 

The  act  of  the  28th  March,  1814,  against  '■  any  officer  taking  greater  or  other  fees,"  &c. 
than  are  expressed  and  limited  in  the  bill,  being  penal  in  its  consequences  must  be  strict- 
ly construed,  and  therefore  the  case  of  taking  fees  by  a  person  out  of  office  for  services 
rendered  while  in  office,  is  not  within  the  act,  and  such  person  is  not  liable  for  taking 
fees  illegally.     Gallagher  v.  Neal,  3  Penn.  Rep.  183. 

Where  a  justice  charges  illegal  fees,  which  are  endorsed  on  the  execution,  and  collec- 
ted by  the  constable,  the  justice  is  liable  for  the  penalty,  although  they  are  not  paid  over 
to  him.  It  is  not  necessary  for  the  justice  to  make  a  regular  tender  of  amends,  if  the 
other  party,  by  his  conduct,  dispense,  by  a  previous  refusal  to  accept.  Jackson  v.  Per- 
due, 3  Penn.  Rep.  5 19. 

Where  a  justice  binds  over  a  defendant  and  his  surety,  he  can  only  charge  a  fee  for 
one  recognizance,  and  the  same  rule  applies  to  a  prosecutor  and  his  witnesses.  Wallace 
v.  Coates,  Ashmead  110;  same  case,  17  S.  &  R.  75. 

A  justice  of  the  peace  incurs  the  penalty  of  the  act  by  demanding  and  receiving  illegil 
fees,  though  it  is  done  bv  mistake  or  ignorance  and  without  any  corrupt  intent.    Ibid. 
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Mode  of  constructing,  and  the  materials 
of  buildings  in  the  city  of  Philadel- 
phia, 1 


Power  to  remove  nuisances,  2 

Power  to  provide  for  the  punishment  of 
offenders,  3 


Act  of  24th  March,  1832,  Pamph.  p.  176. 

An  act  to  enable  the  Mayor,  Aldermen  and  citizens  of  Philadelphia  to  carry  into  effect 
certain  improvements  and  execute  certain  trusts. 

1.  Sect.  IV.  It  shall  be  lawful  for  the  mayor,  alderman  and  citizens 
of  Philadelphia  aforesaid,  to  pass  ordinances,  prohibiting  the  construction 
within  the  said  city,  or  any  parts  thereof  of  all  framed  or  brick-paned  or 
other  buildings,  the  walls  whereof  are  not  wholly  composed  of  incombustible- 
materials,  determining  the  thickness  of  which  walls  of  buildings  of  different 
dimensions  and  character  shall  hereafter  be  made  rn  the  said  city,  and  in 
making  all  such  other  legal  provisions  as  they  shall  think  expedient  for 
preventing  the  extension  of  injuries  from  fire,  in  the  said  city,  and  to  de- 
clare all  buildings,  the  walls  whereof  are  not  wholly  composed  of  incom- 
bustible materials,  to  be  nuisances. 

2.  Sect.  VI.  It  shall  at  all  times  be  lawful  for  the  Mayor,  Aldermen 
and  citizens  of  Philadelphia,  aforesaid,  to  remove  and  abate  any  building 
erection  or  obstruction  whatever,  which,  by  this  act,  or  by  any  ordinance 
to  be  hereafter  passed  by  virtue  of  it,  may  be  declared  a  nuisance:  Provi- 
ded, That  rf  such  building,  erection  or  obstruction  shall  have  been  in  ex- 
istence at  the  time  of  the  passage  of  this  act,  or  of  such  ordinance  passed 
by  virtue  hereof,  the  Mayor,  Aldermen  and  citizens  aforesaid  shall  give 
at  least  three  months  notice  of  their  intention  to  remove  the  same  to  the 
persons  having  the  ownership,  occupation  or  use  thereof,  or  in  case  no 
such  persons  shall  be  known  to  them,  then  they  shall  affix  a  copy  of  such 
notice  to  and  upon  such  building,  erection  or  obstruction,  three  months 
before  proceeding  to  remove  the  same. 

3.  Sect.  VII.  It  shall  be  lawful  for  the  said  Mayor,  Aldermen  and 
citizens  of  Philadelphia,  aforesaid,  to  provide  for  the  punishment  of  any 
person  or  persons  who  shall  commit  any  nuisance  contrary  to  the  intent 
and  meaning  of  this  act,  and  of  the  ordinances  which  may  be  passed  by 
virtue  thereof,  and  of  any  person  or  persons  who  having  committed  any 
such  nuisance,  shall  after  notice,  refuse  or  neglect  to  remove  the  same- 

[See  Trusts,  for  the  remainder  of  this  act. 
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Act  of  27th  March,  1 819,  repealed  so  far 
as  relates  to  Penn's  creek,  1 

Penalty  for  fishing  in  or  near  the  sluices 
in  the  dams  in  the  river  Susquehanna,  2 


Duties  of  the  constables  of  the  townships 
adjoining  dams,  3 


Act  of  17th  January,  1831,  Pampb.  p.  22. 

An  act  to  repeal  the  first  section  of  an  act,  entitled,  "  An  act  to  prevent  the  fishing  with 
seines  in  certain  streams  of  water,  and  to  increase  the  penalty  for  fishing  in  the  river 
Susquehanna  on  days  prohibited  by  law,  and  for  other  purposes." 

1.  Sect.  I.  So  much  of  an  act,  entitled,  "  An  act  to  prevent  fishing 
with  seines  in  certain  streams  of  water,  and  to  increase  the  penalty  for 
fishing  in  the  river  Susquehanna  on  days  prohibited  by  law,  and  for  other 
purposes,"  passed  the  twenty-seventh  day  of  March,  eighteen  hundred  and 
nineteen,  as  relates  to  Penns  creek,  in  the  county  of  Centre,  be  and  the 
same  is  hereby  repealed. 

Act  of  30th  March,  1832,  Pamph.  p.  233. 

A  further  supplement  to  an  act,  entitled,  "  An  act  to  regulate  fisheries,  in  the  river 
Susquehanna,  and  its  branches." 

2.  Sect.  I.  Hereafter  it  shall  not  be  lawful  for  any  person  or  persons 
to  cast,  draw,  or  use,  or  to  direct,  permit,  or  aid  the  casting,  drawing, 
or  using,  any  seine,  net,  or  other  device  for  taking  fish,  in  any  sluices 
left  open  or  constructed,  or  that  hereafter  may  be  left  open  or  constructed 
for  the  passage  of  rafts  and  other  river  craft,  in  the  darn  erected  in  the 
river  Susquehanna,  at  Duncan's  island,  and  at  the  Shamokin  ripples,  at 
Muncy  and  at  Nanticoke,  nor  within  fifty  rods  above  and  below  said 
sluices,  nor  within  fifty  perches  of  either  side  of  the  sluices  of  the  dams 
at  Duncan's  island,  Shamokin  and  Nanticoke,  nor  within  thirty  perches 
of  the  sluice  of  the  Muncy  dam,  but  that  snid  sluices  shall  be  and  remain 
open  and  free,  from  obstruction,  so  that  fish  may  pass  through  the  same. 

Sect.  II.  Every  offender  against  any  of  the  provisions  of  this  act,  and 
every  owner  of  any  seine,  net,  or  other  device  for  taking  fish,  who  shall 
knowingly  and  wilfully  permit  the  same  to  be  used  in  taking  fish,  contra- 
ry to  the  aforesaid  provisions,  shall  forfeit  and  pay  the  sum  of  one  hun- 
dred dollars  for  every  such  offence,  to  be  sued  for  and  recovered  in  the 
same  manner  and  for  the  like  uses  as  penalties  incurred  under  the  act  to 
which  this  is  a  supplement  and  the  several  supplements  thereto,  are  now 
by  law  recoverable. 
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Act  of  4th  March,  1835,  Pamph.  p.  51. 

A  further  supplement  to  an  act  to  regulate  fisheries  in  the  ri^er  Susquehanna,  and  its 
branches,  passed  the  thirtieth  day  of  March,  one  thousand  eight  hundred  and  thirty- 
two. 

Sect.  I.  From  and  after  the  passage  of  this  act,  it  shall  not  be  lawful 
for  any  person  or  persons  to  cast,  draw  or  use,  or  to  direct,  permit  or  aid 
in  casting,  drawing  or  using,  any  seine,  net  or  other  device  for  the  taking 
of  shad  in,  or  obstructing  their  passage  through,  any  sluices  left  open  or 
constructed  for  the  passage  of  any  ral'ts  and  other  craft,  in  the  dam  erected 
in  the  river  Susquehanna  at  Duncan's  Island,  and  at  the  Shamokin  Rip- 
ples, at  Muncy  and  at  Nanticoke,  nor  within  one  hundred  perches  above 
and  below  said  sluices,  nor  within  thirty  perches  of  either  side  of  the  sluices 
of  the  dams  at  Duncan's  Island,  Shamokin,  Nanticoke,  and  Muncy;  but 
that  the  said  sluices  shall  be  and  remain  open  and  free  from  obstruction, 
so  that  shad  and  other  fish  may  pass  through  the  same. 

Sect.  II.  Every  offender  against  any  of  the  provisions  of  this  act,  and 
every  owner  of  any  seine,  net,  or  other  device  for  the  taking  of  shad,  who 
shall  knowingly  and  wilfully  permit  the  same  to  be  used  for  the  taking  of 
shad,  contrary  to  the  aforesaid  provisions,  shall  forfeit  and  pay  the  sum  of 
fifteen  dollars  for  every  such  oflence,  to  be  sued  for  and  recovered  in  the 
same  manner  and  for  the  like  uses  as  penalties  incurred  under  the  act  to 
which  this  is  a  supplement,  and  the  several  supplements  thereto,  are  now 
by  law  recoverable ;  and  in  case  of  failure  to  pay  the  same  shall  be  im- 
prisoned, in  the  jail  of  the  county  where  the  offence  shall  have  been  com- 
mitted, for  the  first  offence,  ten  days,  and  for  all  similar  offences  thereafter 
any  term  not  exceeding  one  month. 

3.  Sect.  III.  It  is  hereby  made  the  duty  of  the  constable  of  the  town- 
ships on  both  sides  of  the  river  adjoining  the  dams,  and  opposite  the  sluices 
mentioned  in  the  first  section  of  this  act,  under  the  penalty  of  twenty -five 
dollars  for  neglecting  or  refusing,  to  prosecute  all  persons  offending  against 
the  provisions  of  this  act;  and  it  shall  be  the  duty  of  each  of  the  said  con- 
stables, under  like  penalty  of  twenty  doliars,  to  examine  said  dams  and 
the  sluices  attached  to  the  same,  at  least  twice  a  week  during  the  fishing- 
season  for  shad,  and  to  remove  or  destroy  all  and  every  device  used  or 
placed  in  the  river  for  taking  of  shad,  or  obstructing  their  passage,  con- 
trary to  the  provisions  of  this  act;  and  the  commissioners  of  the  counties 
in  which  the  constables  reside,  performing  the  duties  imposed  upon  them 
by  this  act,  are  hereby  required  to  pay  for  the  same  out  of  the  county 
funds,  at  the  rate  of  one  dollar  per  day  for  all  time  necessarily  spent  by 
the  said  constable  in  such  service :  Provided,  The  said  constables  shall 
make  out  their  accounts  and  present  the  same  under  oath  or  affirmation. 

Sect.  IV.  All  the  acts  of  Assembly  heretofore  passed  on  this  subject, 
which  are  altered  and  supplied  by  the  passage  of  this  act,  are  hereby  re- 
pealed. 
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Destruction  of  foxes  and  wild  cats  en- 
couraged in  the  counties  of  Centre, 
Lycoming,  Adams  and  Perry, 

Act  extended  to  Warren,  Potter  and 
Greene  counties, 

Act  extended  to  Allegheny,  Cambria, 
York,  Mercer,  Union,  Huntingdon, 
Luzerne  and  Schuylkill  counties, 


Act  repealed  as  to  Susquehanna  county,  4 
Act   extended    to   Venango,   Erie   and 

Bradford  counties,  5 

Act  extended  to  Juniata  county,  6 

Act    extended    to    Somerset,    Cambria, 

Butler,    Northumberland,    Clearfield, 

and  Bedford  counties,  7 

Act  repealed  as  to  York  county,  8 


Act  of  Gth  April,  1830,  Pamph.  p.  227- 

An  act  to  encourage  the  destruction  of  foxes  and  wild  cats,  in  the  counties  of  Centre 
Lycoming,  Adams  and  Perry. 

1  Sect.  I.  From  and  after  the  passing  of  this  act,  any  person  or  per- 
sons who  may  kill  any  fox  or  foxes,  wild  cat  or  wild  cats,  within  the  coun- 
ties of  Centre,  Lycoming,  Adams  and  Perry,  in  this  commonwealth,  and 
who  shall  produce  the  scalp  thereof,  having  the  ears  thereon,  before  any 
justice  of  the  peace,  in  and  for  the  counties  of  Centre,  Lycoming,  Adams 
and  Perry,  it  shall  be  the  duty  of  such  justice  to  examine  such  person  or 
persons,  on  oath  or  affirmation,  touching  the  place  where  and  time  when 
such  fox  or  foxes,  wild  cat  or  wild  cats,  was  or  were  taken  and  killed,  and 
if  the  place  or  places  of  such  taking  or  killing  shall  he  found  to  be  within 
the  bounds  of  the  proper  county,  it  shall  be  the  duty  of  such  justice  to  give 
the  person  or  persons  a  certificate  of  the  facts  to  the  commissioners  of  the 
county,  together  with  the  scalp  as  aforesaid  ;  and  the  said  commissioners, 
upon  the  receipt  thereof,  shall  immediately  have  such  scalp  or  scalps  des- 
troyed, and  thereupon  draw  their  warrant  on  the  county  treasurer  of  the 
proper  county,  for  the  scalp  of  a  full  grown  fox,  fifty  cents,  and  if  for  the 
scalp  of  a  full  grown  wildcat,  seventy-five  cents,  and  for  those  that  are 
not  full  grown,  twenty-five  cents,  for  each  and  every  scalp  so  produced  as 
aforesaid;  and  it  shall  be  the  duty  of  such  treasurer  and  he  is  hereby  di- 
rected to  pay  the  amount  of  the  said  order. 


Act  of  15th  March,  1831,  Pamph.  p.  137. 

An  act  to  encourage  the  destruction  of  foxes  and  wild  cats,  in  the  counties  of  Warren, 
Potter  and  Greene,  and  supplementary  to  an  act  entitled  "  A  further  supplement  to  an 
act,  entitled  an  act  to  encourage  the  killing  of  crows  and  squirrels,  in  certain  parts  of 
this  commonwealth. 

2.  Sect.  I.  All  the  provisions  of  the  act,  enlitled  "  An  act  to  encour- 
age the  destruction  of  foxes  and  wild  cats,  in  the  counties  of  Centre, 
Lycoming,  Adams  and  Perry,"  approved  the  sixth  day  of  April  one  thou- 
sand eight  hundred  and  thirty,  be  and  the  same  are  hereby  extended  to 
the  counties  of  Warren,  Potter  and  Greene,  as  fully  to  ail   intents  and 
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(Act  of  15th  March,  1831.) 

purposes  as  though  the  counties  of  Warren,  Potter  anJ  ©reene  were   in» 
eluded  and  named  in  the  above  recited  act. 

Sect.  II.  The  treasurer  of  Butler  county,  for  the  time  being,  is  hereby 
directed  and  required  to  receive  for  county  taxes,  under  the  directions  of 
the  second  and  third  sections  of  the  act  to  which  this  is  supplementary, 
all  receipts  for  crow  and  squirrel  scalps,  the  date  of  which  shall  not  be 
later  than  three  months  from  the  date  of  the  notice,  given  by  the  county 
commissioners,  that  they  would  make  no  further  provision  for  the  redemp- 
tion of  such  receipts  :  Provided,  That  the  amount  redeemed  in  one  year, 
shall  not  exceed  three  hundred  dollars ;  and  the  treasurer  shall  give  one 
month  public  notice  of  the  substance  of  this  section  ;  and  if  at  the  expira- 
tion of  that  time,  more  than  the  aforesaid  amount  shall  be  presented  to  him 
he  shall  allow  in  proportion  to  the  amounts  presented  by  the  several  persons 
as  nearly  as  may  be,  so  as  not  to  make  any  portion  or  division  of  a  single 
receipt ;  and  the  balance,  if  any,  of  such  receipts,  shall  be  allowed  as 
afoiesaid,  in  the  next  year,  and  the  treasurer  shall  judge  and  may  requhe 
evidence  of  the  genuineness  of  such  receipts,  and  the  date  thereof;  and 
the  act  of  the  thirteenth  of  February,  one  thousand  eight  hundred  and 
eleven,  relative  to  the  killing  of  crows  and  squirrels,  so  far  as  regards  the 
county  of  Butler,  is  hereby  repealed,  except  so  far  as  may  be  necessary 
to  carry  this  act  into  effect. 

Act  of  4th  May,  1832,  Parr.ph.  p.  478. 

An  act  to  encourage  the  destruction  of  foxes  in  the  counties  of  Allegheny,  Cambria, 
York,  Mercer,  Union,  Huntingdon,  Luzerne  and  Schuylkill. 

3.  Sect.  I.  From  and  after  the  passing  of  this  act,  any  person  or  per- 
sons who  may  kill  any  fox  or  foxes,  in  the  counties  of  Allegheny,  Cam- 
bria, York,  Mercer,  Union,  Huntingdon,  Luzerne,  and  Schuylkill,  in  this 
commonwealth,  and  who  shall  produce  the  scalp  thereof,  having  the  ears 
thereon,  before  a  justice  of  the  peace  in  and  for  the  proper  county,  it  shall 
be  the  duty  of  such  justice  to  examine  such  person  or  persons  upon  oath 
or  affirmation,  touching  the  time  when  and  place  where  such  fox  or  foxes 
was  or  were  taken  and  killed;  and  if  the  place  or  places  of  such  taking 
and  killing,  shall  be  found  to  be  within  the  bounds  of  the  proper  county  a& 
aforesaid,  it  shall  be  the  duty  of  such  justice,  after  having  destroyed  such 
scalp  or  scalps,  to  give  the  person  or  persons  a  certificate  of  the  facts  to 
the  commissioners  of  the  proper  county,  who  shall  thereupon,  draw  their 
order  on  the  county  treasury,  if  for  the  scalp  of  a  full  grown  fox,  seventy 
five  cents;  and  for  those  that  are  not  full  grown,  fifty  cents,  for  each  and 
every  scalp  so  produced  as  aforesaid  ;  and  it  shall  be  the  duty  of  such 
treasurer,  and  he  is  hereby  directed  to  pay  the  amount  of  said  order. 

Sect.  II.  That  so  much  of  any  former  act  or  acts  as  are  hereby  alter- 
ed or  supplied,  be  and  they  are  hereby  repealed,  so  far  as  respects  the 
counties  of  Allegheny,  Cambria,  York,  Mercer,  Union,  Huntingdon, 
Luzerne,  and  Sehuvlkill. 
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Act  of  21st  March,  1833,  Pamph.  p.  87. 

An  act  relative  to  swine  running  at  large  in  M'Kean  county,  and  for  other  purposes. 

4  Sect.  IV.  So  much  of  the  act  entitled  an  act  to  encourage  the  de- 
struction of  foxes  and  wild  cats  as  gives  a  bounty  on  foxes  in  Susquehan- 
na county,  be  and  the  same  is  hereby  repealed. 

5.  Skct.  V.  The  provisions  of  the  act  passed  on  the  sixth  day  of  April, 
one  thousand  eight  hundred  and  thirty,  entitled  "an  act  to  encourage  the 
destruction  of  foxes  and  wild  cats  in  the  counties  of  Centre,  Lycoming, 
Adams  and  Perry,"  be  and  the  same  are  hereby  extended  to  the  counties 
of  Venango,  Erie  and  Bradford. 

Act  of  14th  April,  1834,  pamph.  p.  386. 
An  act  to  encourage  the  destruction  of  foxes  and  wild  cats  in  the  county  of  Juniata. 

6.  Sect.  I.  From  and  after  the  passage  of  this  act,  any  person  or  per- 
sons who  may  kill  any  fox  or  foxes,  wild  cat  or  wifd  cats,  within  the? 
county  of  Juniata,  in  this  Commonwealth,  and  who  shall  produce  the  scalp 
of  said  fox  or  foxes,  wild  cat  or  wild  cats,  having  the  ears  thereon,  before 
any  justice  of  the  peace  in  and  for  the  said  county  of  Juniata,  it  shall  be 
the  duty  of  such  justice  to  examine  such  persons,  on  oath  or  affirmation," 
touching  the  place  where  and  time  when  such  fox  or  foxes,  wild  cat  or 
wild  cats,  was  or  were  taken  and  killed;  and  if  the  place  or  places  of  such 
taking  and  killing  shall  be  found  to  be  within  the  bounds  of  the  proper 
county,  it  shall  be  the  duty  of  such  justice  to  give  the  person  or  persons  a 
certificate  of  the  facts  to  the  commissioners  of  the  county,  together  with' 
the  scalps  as  aforesaid;  and  the  said  commissioners,  upon  the  receipt 
thereof,  shall  immediately  have  such  scalp  or  scalps  destroyed,  and  there- 
upon draw  their  warrant  on  the  county  treasurer  of  the  proper  county, 
for  the  scalp  of  a  full  grown  red  fox,  fifty  cents,  and  if  for  the  scalp  of  a 
full  grown  wild  cat,  seventy-five  cents,  and  for  those  that  are  not  full 
grown,  either  fox  or  wild  cat,  twenty-five  cents,  for  each  and  every  scalp 
so  produced  as  aforesaid,  and  it  shall  be  the  duty  of  such  treasurer,  and  he 
is  hereby  directed  to  pay  the  amount  of  said  order. 

Act  of  14th  April,  1834,  Pamph.  p.  448. 

A  supplement  to  the  act  entitled  "  an  act  to  encourage  the  destruction  of  foxes  and1 

wild  cats." 

7.  Sect.  I.  The  provisions  of  the  act  passed  on  the  third  of  March,' 
eighteen  hundred  and  twenty-nine,  entitled  "an  act  to  encourage  the  de-> 
struction  of  foxes  and  wild  cats,"  be  and  the  same  are  hereby  extended  to 
the  counties  of  Somerset,  Cambria,  Butler,  Northumberland,  Clearfield 
and  Bedford. 
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Act  of  12th  March,  1835,  Pamph.  p.  04. 

An  act  authorising  the  election  and  appointment  of  an  additional  constable  in  the  town- 
ship of  North  Sewickly,  in  the  county  of  Beaver,  and  for  other  purposes." 

8.  Sect.  V[.  So  much  of  the  act  entitled  an  act  to  encourage  the  de- 
struction of  foxes  in  the  counties  of  Allegheny,  Cambria,  York,  Mercer, 
Union,  Huntingdon,  Luzerne,  and  Schuylkill,  passed  the  fourth  day  of 
May,  eighteen  hundred  and  thirty -two,  as  relates  to  the  county  ©f  York, 
be  and  the  same  is  hereby  repealed,  and  the  treasurer  of  said  county  shall 
pay  the  premium  on  fox  scalps  in  the  same  manner  and  amount  as  if  the 
aforesaid  act  had  not  been  passed. 


Lotteries  declared  unlawful,  1     |   Penalty  on  conviction  of  selling  tickets,    2 

Act  of  1st  March,  1833,  Pamph.  p.  60. 

An  act  for  the  entire  abolition  of  lotteries. 

1.  Whereas,  by  certain  acts  of  Assembly  heretofore  enacted,  the  right 
to  raise  by  way  of  lottery  certain  sums  of  money,  was  granted  to  the 
Union  Canal  company  of  Pennsylvania  :  And  whereas^  it  appears  to  the 
legislature  that  (he  said  right  has  been  fully  exercised  and  exhausted  : 
And  whereas,  all  other  rights  to  raise  money  by  lottery,  heretofore  granted 
by  the  legislature  have  either  been  exercised  and  exhausted,  or  have  been 
abandoned,  and  it  being  the  intention  of  the  Legislature  to  put  an  entire 
stop  to  the  evils  arising  from  lotteries  and  the  sale  of  lottery  tickets. 

Sect.  I.  From  and  after  the  thirty -first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  all  and  every  lottery  and  lotteries,  and  de- 
vice and  devices  in  the  nature  of  lotteries,  shall  be  utterly  and  entirely 
abolished,  and  are  hereby  declared  to  be  thenceforth  unauthorized  and 
unlaw  fill. 

2.  Sect.  If.  From  and  after  the  day  aforesaid,  any  person  or  persons 
who  shall  sell  or  expose  to  sale,  or  cause  to  be  sold  or  exposed  to  sale,  or 
shall  keep  on  hand  for  the  purpose  of  sale,  or  shall  advertise  or  cause  to 
be  advertised  for  sale,  or  shall  aid  or  assist,  or  be  in  anywise  concerned  in 
the  sale  or  exposure  to  sale,  of  any  lottery  ticket  or  tickets,  or  any  share 
or  part  of  any  lottery  ticket,  in  any  lottery  or  device  in  the  nature  of  a 
lottery  within  tins  commonwealth,  or  elsewhere,  and  any  person  or  persons 
who  shall  advertise  or  cause  to  be  advertised  the  drawing  of  any  scheme 
in  any  lottery,  or  be  in  any  way  concerned  in  the  managing,  conducting^ 
carrying  on  or  drawing  of  any  lottery  or  device  in  the  nature  of  a  lottery, 
and  shall  be  convicted  thereof  in  any  court  of  competent  jurisdiction, 
shall,  for  each  and  every  such  offence,  forfeit  and  pay  a  sum  not  less  than 
one  hundred  dollars,  and  not  exceeding  ten  thousand  dollars,  or  to  be 
sentenced  to  undergo  an  imprisonment  not  exceeding  six  months,  at  the  dis- 
cretion of  the  court. 
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The  inspectors  of  the  eastern  and  west- 
ern penitentiaries  may  discharge  con- 
victs when  terms  are  out,  in  certain 
cases,  1 

Inspectors  of  the  eastern  penitentiary 
authorized  to  construct  four  hundred 
cells,  2 

County  commissioners  of  Philadelphia  to 
loan  inspectors  a  certain  sum,  and  re- 
ceive certificates,  3 
Convicts  in  the  eastern  district,  how  sen* 

tenced,  4 

Do.  sentenced  for  less  than  one  year  to 

be  punished  in  the  county  jail,  5 

Convicts  hereafter  sentenced,  to  be  re- 
moved to  the  penitentiary  at  the  ex- 
pense of  the  county,  6 
Time  for  the  removal  of  the  prisoners  by 

the  inspectors  of  the  Philadelphia  jail,  7 
Compensation  of  county  auditors  for  set- 
tling the  accounts  of  the  eastern  and 
western  penitentiaries,  8 

New  prison  to  be  erected  in  Philadelphia 
on  the  principle  of  separate  confine- 
ment, 9 
The  keeper  of  the  jail  of  Philadelphia 
shall  furnish  the  deputy  attorney  gen- 
eral monthly,  with  a  statement  of  the 
prisoners  in  his  custody,  10 
Presiding  judges  to  proceed  as  under 

writs  of  habeas  corp us,  ib. 

Inspectors  of  western    penitentiary  to 

construct  additional  cells,  11 

Appropriation  to  complete  the  eastern 

and  western  penitentiaries,  12 

Counties  to  be  exonerated  from  charge 

for  convicts  support,  when,  13 

Penitentiary  accounts  to  be  adjusted  by 

accountant  office  of  state,  14 

Portions  of  prior  acts  repealed,  15 

Commissioners  authorised  to  borrow  ad- 
ditional sum,  16 
Certain  property  pledged  to  loan  holders,  17 
Duty  of  county  commissioners  of  Phila- 
delphia, 18 
Moneys  arising  from  sale  of  certain  pri- 
sons to  be  applied  to  pay  off  loans,     19 
Counties   transferred  from  western  to 
eastern  district,                                    20 


Certificate  of  state  stock,  under  act  of 
March  28,  1831,  to  be  signed  in  the 
usual  form,  21 

Commissioners  of  Allegheny  county 
authorized  to  sell  property  and  erect 
buildings,  22 

Plan  of  prison,  ib. 

Commissioners    authorized    to    borrow 
money  to  erect  certain  prisons  in  Phi- 
ladelphia, 23 
County  commissioners   to   provide   for 

payment  of  interest,  24 

Commissioners  authorized  to  borrow  at 

a  rate  not  exceeding  six  per  cent.       25 
Number  of  cells  in  the  western  peniten- 
tiary to  be  increased,  26 
Third  section  of  the  act  of  April  23, 

1829,  repealed,  27 

Wardens  to  receive  persons  convicted  in 

U.  S.  courts  within  the  state,  28 

The  Philadelphia  county  prison  to  be 
managed  by  a  board  of  inspectors; 
how  appointed,  29 

Duties  of  the  inspectors,  30 

Visiting  inspectors,  their  duties,  31 

Superintendent,  and  his  duties,  32 

Matron,  where  to  reside,  33 

Duties  of  the  keepers,  34 

Duties  of  physician,  35 

Communication  with  prisoners,  36 

On  reception  of  prisoners,  physician  to 

examine,  37 

Property  restored  on  discharge,  38 

Persons  not  convicts,  confined  in  said 


prison, 


39 


On  deficiency  of  funds,  orders  to  be 
drawn  on  treasurer  of  county,  40 

Sentence  for  a  term  less  than  two  years 
to  county  prison,  41 

Conviction  of  vagrants  and  disorderly 
persons,  42 

Removal  of  prisoners  from  Aich  street 
prison,  43 

Do.  from  Walnut  street  prison,  44 

Commissioners  may  borrow  an  addition- 
al sum,  45 

On  removal  of  prisoners,  powers,  &c. 
transferred,  46 

Former  laws  altered,  repealed,  47 

27 
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Act  of  17th  January,  1831,  Paniph.  p.  12. 

A  further  supplement  to  an  act,  entitled,  "An  act  to  reform  the  penal  laws  of  this  eom" 

monwealth." 

1.     Sect.  I.     From  and  after  the  passage  of  this  act,  the  respective 
boards  of  inspectors  of  the  slate  penitentiaries  for  the  eastern  and  western 
districts,  shall  be  authorised  to  discharge  from  prison,  without  the  delay 
and  expense  of  any  proceeding  under  the  insolvent  laws  of  this  common- 
wealth, every  convict  who  may  have  served  out  the  term  of  imprisonment 
at  hard  labor,  to  which  such  prisoner  now  has  been  or  hereafter  may  be 
sentenced,  notwithstanding  such  prisoner  may  not  have  paid  the  costs  of 
prosecution  or  any  fine  to  the  commonwealth  or  restored  the   properly 
stolen,  or  paid  the  value  thereof,  if  in  the  judgment  of  the  said  board  of 
inspectors,  such  prisoner  is  unable  to  pay  or  restore  the  same :    Provided 
always,  That  such  discharge  shall  in  no  way  interfere  with  the  right  of 
the  commonwealth,  or  the  public  officers,  or  any  person  or  persons  inter- 
ested in  the  payment  or  restitution  aforesaid,  to  proceed  under  the  judg- 
ment or  judgments  of  conviction,  to  recover  the  amount  from  the  property 
of  such  prisoner;  and  that  for  this'  purpose  the  Attorney  General  or  his 
proper  deputy,  shall,  if  he  deem  it  for  the  interest  of  the  commonwealth, 
or  at  the  request  of  any  person  interested,  issue  writs  of  fieri  Jacias  and 
venditioni  exponas,  and  other  writs  of  execution  as  the  case  may  require, 
against  such  property,  and  all  property,  real  or  personal,  of  such  prisoner,- 
taken  in  execution  by  virtue  of  such  writs,  shall  be  sold  as  in  other  cases 
real  or  personal  property  is  sold  by  virtue  of  similar  writs  ;  and  such  sales 
shall  be  as  available  and  effectual  in  law  as  sales  in  other  cases  by  virtue 
of  similar  writs:  Jind  provided  also,  That  no  such  discharge  shall  be  al- 
lowed or  granted  by  the  said  board  of  inspectors,  until  such  prisoner  shall 
have  exhibited  to  them  on  oath  or  affirmation,  duplicate  schedules  of  all  his 
property,  real,  personal,  and  mixed,  to  which  he  is  in  any  manner  entitled, 
as  far  as  he  can  ascertain   the  same,  one  of  which  schedules  or  lists  of 
property,  it  shall  be  the  duty  of  the  said  inspectors  to  file  and  preserve, 
with  the  papers  of  the  prison,  and  the  other  immediately  to  transmit  to  the 
clerk  of  Oyer  and  Terminer,  or  the  Quarter  Sessions,  or  Mayor's  Court, 
as  the  case  mav  be,  in  which  the  said  prisoner  wa3  tried,  to  be  filed  there 
also,  with  other  papers  relating  to  the  case. 

Act  of  2Sth  March,  1831,  Pamph.  p.  220. 

An  act  to  enlarge  the  buildings  of  the  State  Penitentiary,  for  the  Eastern  district,  and 

for  other  purposes. 

2.  Sect.  I.  The  inspectors  of  the  state  penitentiary,  for  the  eastern  dis- 
trict, in  the  county  of  Philadelphia,  be  authorised  and  required,  and  they 
are  hereby  authorised  and  required  to  construct  and  erect  within  the 
outer  walls  of  said  penitentiary  upon  such  plan  as  they  may  deem  most 
expedient,  buildings  which  shall  contain  at  least  four  hundred  cells,  suita- 
ble for  the  confinement  of  convicted  criminals,  in  solitary  imprisonment  at 
labor;  and  to  enable  them  the  more  effectually  to  perform  the  duties 
now  enjoined,  all  the  rights,  powers,  and  privileges,  heretofore  given  to  the 
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commissioners  for  building  said  penitentiary,  are  hereby  transferred  to  and 
vested  in  the  said  inspectors :  Provided  however,  That  nothing  herein 
contained,  shall  divest  the  said  board  of  commissioners  of  any  right  or 
power,  that  it  may  be  necessary  for  them  to  retain,  in  order  to  arrange 
and  settle  any  of  their  former  engagements  and  transactions,  as  to  real 
estate  or  otherwise,  and  they  are  hereby  authorised  and  directed,  after  the 
final  settlement  of  their  accounts,  to  pay  over  any  balance  that  may  re- 
main in  their  hands,  to  the  board  of  inspectors  of  the  eastern  state  peni- 
tentiary, to  be  applied  in  the  erection  and  furnishing  of  cells,  hereby  di- 
rected to  be  built. 

3.  Sect.  If.  For  the  purpose  of  defraying  the  expense  of  erecting  said 
buildings,  the  county  commissioners  of  the  county  of  Philadelphia,  be  and 
they  are  hereby  authorised,  to  loan  out  of  the  county  funds  of  said  county, 
to  the  aforesaid  inspectors,  one  hundred  and  twenty  thousand  dollars,  in 
such  sums  and  at  such  times  as  the  said  inspectors  may  require  the  same, 
for  the  purpose  aforesaid,  for  the  amount  of  which  said  sums  of  money 
loaned  as  aforesaid,  certificates  of  state  stock  in  proper  form  shall  be  issu- 
ed to  the  county  commissioners,  of  the  county  ol  Philadelphia,  for  the  use 
of  said  county,  which  said  stock  shall  be  transferable  in  the  same  man- 
ner as  other  state  stock,  and  from  and  after  the  first  day  of  January,  one 
thousand  eight  hundred  and  thirty-four,  and  not  before;  shall  bear  an  in- 
terest of  five  per  cent,  per  annum,  payable  half  yearly,  and  be  redeema- 
ble thirty  years  after  the  passage  of  this  act ;  and  the  said  county  com- 
missioners are  hereby  authorised  to  raise  the  aforesaid  sum  of  one  hundred 
and  twenty  thousand  dollars,  by  loan,  in  any  mode  or  manner  in  which 
money  for  the  ordinary  purposes  and  expenses  of  said  county  may  by  law 
be  raised  or  obtained. 

4.  Sect.  III.  Every  person  who  shall  be  convicted  in  any  court,  in  the 
eastern  district  of  this  commonwealth,  of  any  crime  committed  after  the 
first  day  of  May  next,  whose  punishment  under  the  present  existing  laws, 
would  be  imprisonment  in  the  jail  and  penitentiary  house  of  Philadelphia, 
for  one  year,  or  any  term  exceeding  one  \ear,  shall  be  sentenced  by  the 
proper  court,  to  suffer  punishment  by  separate  or  solitary  confinement  at, 
labor,  in  the  state  penitentiary  for  the  eastern  district,  for  such  times  re- 
spectively, as  the  provisions  of  the  aforesaid  laws  now  authorise  and  di- 
rect; such  convicted  criminals  to  be  sentenced  to  be  confined  in  the  afore- 
said jail  and  penitentiary  house  of  Philadelphia,  and  the  persons  so  sen- 
tenced as  aforesaid,  while  confined  in  the  said  state  penitentiary,  shall  be 
treated  in  all  respects  in  the  manner  which  the  act,  entitled,  "  A  further 
supplement  to  an  act,  entitled,  '  An  act  to  reform  the  penal  laws  of  this 
commonwealth,'  "  approved  the  twenty-third  day  of  April,  one  thousand 
eight  hundred  and  twenty-nine,  directs  that  persons  convicted  under  the 
provisions  thereof,  shall  be  treated  during  their  imprisonment  in  the  said 
state  penitentiary. 

5.  Sect.  IV.  Every  person  who  shall  be  convicted  in  any  court,  in  the 
eastern  district  of  this  commonwealth,  of  any  crime  committed  after  ihe 
first  day  of  May  next,  whose  punishment  under  the  present  existing  laws, 
would  be  imprisonment  in  the  jail  and  penitentiary  house  of  Philadelphia, 
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for  any  term  less  than  one  year,  shall  be  sentenced  by  the  proper  court, 
to  receive  his  or  her  punishment  in  the  county  jail  of  the  proper  county. 

6.  Sect.  V.  Criminals  sentenced,  as  directed  in  and  by  the  third  sec- 
tion of  this  act,  shall  be  removed  to  the  aforesaid  state  penitentiary,  at  the 
expense  of  the  proper  county,  subject,  nevertheless,  to  be  detained  and 
confined  in  the  jail  and  penitentiary  house  of  Philadelphia,  until  a  sufficient 
number  of  cells  shall  be  finished  iu  the  said  state  penitentiary,  to  enable  the 
inspectors  thereof  conveniently  to  receive  said  criminals. 

7.  Sect.  VI.  The  inspectors  of  the  jail  and  penitentiary,  on  the  first 
Monday  in  April,  one  thousand  eight  hundred  and  thirty-three,  or  as  soon 
thereafter  as  conveniently  may  be,  shall  remove  all  the  convicted  crimi- 
nals,  who  may  then  remain  in  said  jail  and  penitentiary,  to  the  aforesaid 
state  penitentiary  for  the  eastern  district,  there  to  be  imprisoned,  kept,  and 
punished,  according  to  law  and  their  several  sentences,  until  duly  dis- 
charged :  Provided,  The  said  state  penitentiary  shall  be  prepared  for  the 
reception  of  said  prisoners  as  hereinbefore  provided  for.   [Altered  pust.~\ 

Act  of  18th  March,  1831,  Pamph.  p.  159. 

An  act  providing  for  the  payment  of  auditors  for  settling  the  accounts  of  the  Eastern  and 
Western  Penitentiaries. 

8.  Sect.  I.  The  auditors  of  the  city  and  county  of  Philadelphia,  and 
of  the  county  of  Allegheny,  shall  be  entitled  to  receive  two  dollars  each, 
for  every  day  employed  by  them,  respectively,  in  examining  and  settling 
the  accounts  of  the  Eastern  and  Western  Penitentiaries,  agreeably  to  the 
provisions  of  an  act,  passed  on  the  twenty-third  day  of  April,  one  thousand 
eight  hundred  and  twenty-nine ;  and  shall  be  paid  by  orders  drawn  on  the 
respective  treasurers  of  the  Easlern  and  Western  Penitentiaries,  by  the 
board  of  inspectors  of  the  said  penitentiaries,  respectively. 

Act  of  30th  March,  1831,  Pamph.  p.  228. 

An  act  to  provide  for  the  erection  of  a  new  prison  and  a  debtor's  apartment  within  the 
city  and  county  of  Philadelphia,  and  for  the  sale  of  the  county  prison  in  Walnut  street, 
in  said  city. 

9.  Sect.  I.  A  prison  for  the  city  and  county  of  Philadelphia,  capable 
of  holding  at  least  three  hundred  prisoners,  on  the  principle  of  the  separate 
confinement  of  the  prisoners,  shall  be  erected  at  such  place  within  the  city 
or  county  cf  Philadelphia,  as  the  commissioners  hereinafter  mentioned  shall 
fix  and  appoint,  to  be  called  the  prison  of  the  city  and  county  of  Philadel- 
phia, and  the  expense  whereof  shall  be  defrayed  in  the  manner  and  out  of 
the  funds  hereinafter  provided. 

Sect.  II.  Immediately  after  the  passing  of  this  act,  the  court  of  Com- 
mon Pleas  of  the  county  of  Philadelphia,  and  the  Mayor's  court  of  the  city 
of  Philadelphia,  shall  tach  appoint  three  respectable  citizens,  residing  in 
the  city  or  county  aforesaid,  to  be  commissioners  for  the  erection  of  said 
prison,  whose  duty  it  shall  be  to  select  and  purchase  a  suitable  site  within 
the  city  or  coun  y  of  Philadelphia  for  the  same,  the  title  whereof  shall  be 
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vested  in  the  county  of  Philadelphia ;  to  make  all  necessary  contracts  for 
the  building  of  the  said  prison,  taking  good  security  in  the  name  of  the  said 
commissioners  for  the  faithful  performance  of  the  said  work  in  a  good  and 
workmanlike  manner ;  and  in  case  of  the  death  or  resignation  ot  any  of 
the  said  commissioners  before  the  completion  of  their  trust,  the  said  court 
shall  respectively  appoint  suitable  persons  to  (ill  the  vacancy,  according 
as  the  s^me  may  occur. 

Sect.  III.  The  prison  aforesaid  shall  be  constructed  on  such  plan  as 
the  said  commissioners,  or  a  majority  of  them,  may  adopt :  Provided  al- 
ways, That  the  principle  of  the  separate  confinement  of  the  prisoners  be 
preserved  and  maintained. 

Sect.  IV.  It  shall  and  may  be  lawful  to  and  for  the  said  commission- 
ers to  borrow,  from  any  person  or  persons,  bodies  politic  or  corporate, 
such  sum  or  sums  of  money,  not  exceeding  in  the  whole  the  sum  of  one 
hundred  and  fifty  thousand  dollars,  at  such  times  as  they  may  think  pro- 
per, as  may  be  necessary  to  defray  the  expenses  of  erecting  said  prison; 
and  it  shall  be  the  duty  of  the  said  commissioners  to  issue  a  certificate  or 
certificates,  under  their  Hands,  to  the  lenders,  in  such  sums,  not  less  than 
one  hundred  dollars  each,  for  the  payment  of  the  sum  lent,  with  interest 
not  exceeding  five  per  centum  per  annum,  payable  half  yearly,  which 
certificate  shall  be  entered  in  a  book  to  be  kept  for  that  purpose,  and 
shall  be  severally  transferable  by  the  lenders  or  their  legal  attorney, 
executors,  administrators  or  assigns,  by  endorsement  thereof,  at  the 
office  of  the  commissioners,  and  in  the  presence  of  one  of  them,  or 
such  officer  as  they  may  appoint  for  that  purpose;  and  for  the  security  of 
the  persons  who  may  become  holders  of  the  loans  hereby  authorised,  the 
jail  and  penitentiary  house  of  Philadelphia,  commonly  called  the  Walnut 
street  prison,  and  the  Prune  street  apartment,  and  the  lots  of  ground,  on 
which  they  are  erected,  bounded  by  Walnut,  Sixth,  and  Prune  streets,  in 
said  city,  shall  be,  and  are  hereby  specifically  pledged  ;  and  the  said  loans 
shall  be  paid  out  of  the  proceeds  of  the  sale  of  the  said  Walnut  street  pri- 
son and  Prune  street  apartment,  and  the  lots  thereunto  belonging,  as  is 
hereinafter  provided. 

Sect.  V.  It  shall  be  the  duty  of  the  commissioners  of  the  county  of 
Philadelphia,  to  provide  from  time  to  time,  and  pay  over  to  the  said  com- 
missioners, sufficient  sums  of  money  to  meet  the  interest  which  may  be- 
come due  half  yearly  on  said  loan,  for  that  purpose  they  are  hereby 
authorized  and  required  to  raise  money  in  any  mode  or  manner  in  which 
money  for  the  ordinary  purposes  and  expenses  of  said  county  may  by  law 
be  raised  or  obtained. 

Sect.  VI.  It  shall  be  the  duty  of  the  said  commissioners  to  select  and 
purchase  in  a  suitable  site  in  the  city  or  county  of  Philadelphia,  and  erect 
thereon  a  building,  to  be  called  the  debtor's  apartment  of  the  city  and  county 
of  Philadelphia,  the  title  to  be  vested  in  the  county  of  Philadelphia,  and  the 
expense  of  erecting  the  same  shall  be  provided  for  and  defrayed  by  the 
county  commissioners  of  said  county,  on  warrants  drawn  on  them  by  the 
commissioners  for  building  the  said  prison ;  and  the  said  county  commis- 
sioners are  hereby  authorized  to  raise  the  money  necessary  therefor,  in 
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any  mode  or  manner  in  which  money  for  the  ordinary  purposes  and  ex- 
penses of  said  county  may  by  law  be  raised  or  obtained. 

Sect.  VII.  So  soon  as  the  said  new  county  prison  and  debtor's  apart- 
ment shall  be  erected  and  prepared  for  the  reception  of  prisoners,  it  shall 
be  the  duty  of  the  inspectors  of  the  prison  of  the  city  and  county  of  Phila- 
delphia to  take  charge  of  the  same,  and  to  remove,  or  cause  to  be  removed 
thereto,  all  persons  who  may  then  be  confined  in  the  prison  on  Arch  street, 
in  the  said  city,  and  the  officers  who  have  them  in  charge,  the  debtors 
and  persons  confined  as  witnesses,  to  be  removed  to  the  debtor's  apartment 
and  the  others  to  the  new  prison  of  the  city  and  county  aforesaid  ;  and 
such  provision  shall  be  made  in  the  arrangement  of  the  said  debtor's 
apartment,  as  that  persons  confined  as  witnesses  shall  have  no  communi- 
cation with  debtors,  and  thenceforth  all  persons  who  by  tho  existing  laws 
of  this  commonwealth,  are  liable  to  be  confined  in  the  Arch  street  prison, 
as  also  all  persons  who  may  be  confined  for  debts,  or  as  witnesses,  shall 
be  respectively  sent  to  the  new  prison  of  the  city  and  county  of  Philadel- 
phia, in  the  debtor's  apartment,  there  to  be  kept,  treated  and  governed, 
according  to  such  rules  and  regulations  as  the  said  inspectors,  who  have 
the  charge  thereof,  with  the  approbation  of  the  court  of  common  pleas 
and  quarter  sessions  of  said  county,  and  the  mayor's  court  of  said  city, 
may  from  time  to  time  ordain  and  establish  :  Provided  always,  That  the 
same  be  not  inconsistent  with,  or  contrary  to  the  constitution  and  laws  of 
this  commonwealth  and  the  provision  ot  this  act. 

Sect.  VIII.  Every  person  who  shall  be  convicted,  after  the  completion 
of  said  new  prison,  in  any  court  of  criminal  jurisdiction  in  the  city  or 
county  of  Philadelphia,  of  any  crime,  the  punishment  of  which  would  be 
imprisonment  in  the  jail  and  penitentiary  house  of  Philadelphia,  for  a 
period  of  time  under  one  year,  shall  be  sentenced  by  the  proper  court,  to 
suffer  punishment  in  the  new  prison  aforesaid,  by  separate  confinement  at 
labor,  for  and  during  the  term  of  their  sentence,  and  shall  be  fed,  clothed 
and  treated  as  nearly  as  may  be  practicable,  in  the  same  manner,  as  is 
provided  by  law,  in  relation  to  persons  confined  in  the  eastern  state  peni- 
tentiary, in  solitary  confinement  at  labor. 

Sect.  IX.  The  commissioners  appointed  under  the  provisions  of  this 
ast,  for  erecting  the  new  prison  aforesaid,  be  and  they  are  authorized  to 
grant,  bargain  and  sell,  the  jail  and  penitentiary  house  of  Philadelphia, 
commonly  called  the  Walnut  street  prison  and  Prune  street  apartment, 
together  with  the  lots  of  ground,  whereon  the  same  are  erected,  bounded 
by  Walnut,  Sixth  and  Prune  streets,  in  the  city  of  Philadelphia,  altogether, 
or  in  parts  or  parcels,  at  such  time  or  times,  and  upon  such  terms  and 
conditions,  as  they,  or  a  majority  of  them  may  determine,  to  make  and  ex- 
ecute a  good  and  sufficient  deed  or  deeds  for  the  same,  conveying  a  fee 
simple  to  the  purchaser  or  purchasers  :  Provided,  That  the  said  prison 
shall  remain  in  its  present  state,  until  the  prisoners  shall  be  removed  there- 
from to  the  new  penitentiary  for  the  eastern  district,  in  such  manner  as 
shall  be  provided  for  by  law. 

Sect.  X.  It  shall  be  the  duty  of  said  commissioners,  lor  erecting  said 
prison,  and  they  are  hereby  required,  as  soon  as  they  receive  the  monies 
arising  from  the  sale  of  the  said  Walnut  street  prison  and  Prune  street 
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apartment,  and  the  lots  thereto  belonging,  to  pay  off  and  discharge  th« 
loans  they  may  have  obtained,  under  the  provisions  of  tli3  fourth  section 
of  this  act,  and  all  other  debts  by  them  contracted,  in  relation  to  their 
duties,  and  to  pay  the  residue  to  the  commissioners,  who  are  hereby  au^ 
thorized  to  apply  the  same  to  the  ordinary  purposes  of  said  county. 

Sect.  XI.  The  said  co  nmissioners,  shall  not  be  entitled  to  any  com- 
pensation for  their  services,  nor  shall  it  be  lawful  for  them,  or  either  of 
them  to  be  concerned  as  principals,  agents  or  otherwise,  in  any  contracts 
connected  with  the  building  of  said  prison,  or  debtor's  apartment,  or  derive 
any  profit  or  advantage  from  the  same  ;  but  they  are  authorized  to  employ 
a  clerk,  whose  duty  it  shall  be  to  take  care  of  the  books  and  papers,  and 
perform  such  other  duties  as  may  be  directed  by  them,  which  clerk  shall 
receive  for  his  services  such  compensation  as  the  commissioners  may  direct 
not  exceeding  six  hundred  dollars  per  annum,  payable  out  of  the  monies 
to  be  raised  by  loan,  under  the  provisions  of  this  act;  and  it  shall  be  the 
duty  of  said  commissioners,  to  submit  their  accounts  annually  to  the  audi- 
tors of  the  county  of  Philadelphia,  who  are  to  examine  and  report  them 
as  is  provided  by  law,  in  relation  to  the  accounts  of  the  county  commis- 
sioners. 

Act  of  9th  June,  1832,  Pamph.  p.  G02. 

A  supplement  to  an  act,  entitled,  "  An  act  to  establish  the  District  Court  for  the  city 
and  county  of  Philadelphia,  and  for  other  purposes. 

10.  Sect.  II.  It  shall  be  the  duty  of  the  keeper  of  the  jail,  of  the  city 
and  county  of  Philadelphia,  on  the  first  Monday  of  each  month  hereafter, 
or  oftener  if  deemed  necessary  by  the  Attorney  General,  to  present  to  the 
deputies  of  the  Attorney  General  for  the  Mayor's  Court,  of  said  city,  and 
for  the  court  of  Quarter  Sessions  of  said  county  respectively,  complete 
calendars  of  the  prisoners  in  his  custody  who  have  been  committed  for  trial 
in  the  said  courts,  carefully  specifying  their  names,  color,  cause  of  com- 
mittal, and  the  magistrate  by  whom  they  have  been  committed  ;  and  that 
the  said  deputies,  respectively,  after  inspecting  the  said  calendars,  and  in- 
forming themselves  as  to  the  cases  therein  referred  to,  shall,  as  soon  as 
practicable,  lay  them  before  the  presiding  judge  of  the  proper  court,  who 
ghall  have  power  thereupon  to  proceed  in  regard  to  all  such  cases,  as  if 
the  said  prisoiers  were  then  before  him  under  writs  of  habeas  corpus,  in- 
duced "  by  act  of  Assembly,  seventeen  hundred  and  eighty-five," 

Act  of  27th  February,  1833,  Pamph.  p.  55. 

An  act  relative  to  the  Western  and  Eastern  state  penitentiaries,  and  to  the  Philadelphia 

county  prisons. 

11.  Sect.  I.  The  inspectors  of  the  Western  Penitentiary  be  and  they 
are  hereby  authorised  to  cause  to  be  taken  down  all  the  cells  within  the 
outer  walls  of  the  said  penitentiary,  and  cause  to  be  erected  in  lieu  thereof, 
upon  a  plan  most  approved  by  them,  one  hundred  and  eighty-four  cells, 
adapted  to  separate  or  solitary  confinement,  with  labor,  as  now  practised 
rn  the  Eastern  Penitentiary. 
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12.  Sect.  II.  The  sum  of  sixty  thousand  dollars  be  and  the  same  19 
hereby  appropriated  to  effect  the  alterations  authorised  by  the  first  section 
of  this  aci,  and  the  further  sum  of  one  hundred  and  thirty  thousand  dollars, 
be  and  is  hereby  appropriated  for  the  completion  of  the  Eastern  Penitentia- 
ry, the  said  sum  of  sixty  thousand,  and  one  hundred  and  thirty  thousand 
dollars,  to  be  paid  by  warrants  drawn  by  the  Governor  in  favor  of  said 
inspectors  respectively:  Provided,  That  the  Governor  shall  have  full 
power  to  draw  warrants  for  said  money  in  such  instalments  only  as  in  his 
opinion  the  progress  of  the  work  requires  :  And  provided  also,  That  the 
said  inspectors  furnish  a  detailed  statement  of  their  accounts  to  the  ac- 
countant department,  half  yearly,  to  be  settled  and  adjusted  in  the  usual 
manner,  and  the  wardens  of  said  penitentiaries  shall  be  authorised  to  ad- 
minister an  oath  or  affirmation  where  it  may  be  necessary  in  the  perform* 
ance  of  their  duties  respectively. 

13.  Sect.  III.  If  on  the  annual  settlement  of  the  accounts  of  the  Eastern 
and  Western  penitentiaries  it  shall  be  found  that  the  nett  profits  on  the 
articles  manufactured  and  the  labor  performed  shall  be  equal  to  the  full 
amount  of  expenditures  of  said  establishments,  that  the  inspectors  shall 
not  make  any  charge  to  the  counties  from  whence  the  prisoners  are  sent, 
and  that  whenever  the  whole  number  of  convicts  from  any  one  county  earn 
as  much  as  the  amnunt  of  expenses  of  said  prisoners  that  the  said  counties 
shall  not  be  chargeable  for  the  deficiency  of  any  one  individual  prisoner. 

14.  Sect.  IV.  So  much  of  the  seventh  section  of  an  act,  entitled,  '*A 
supplement  to  an  act,  entitled,  'An  act  to  reform  the  penal  laws  of  this 
commonwealth,'  "  passed  the  twenty-third  of  April,  one  thousand  eight 
hundred  and  twenty-nine,  as  directs  that  the  accounts  of  the  Western  and 
Eastern  penitentiaries  shall  be  audited  by  the  auditors  of  the  county  of 
Allegheny  and  the  county  of  Philadelphia,  be  and  the  same  is  hereby  re- 
pealed, and  that  the  inspectors  of  said  penitentiaries,  shall,  on  or  before  the 
first  Monday  of  February  in  every  year,  transmit  to  the  accountant  de- 
partment a  detailed  statement  of  their  accounts,  to  be  settled  and  adjusted 
in  the  usual  manner. 

15.  Sect.  V.  So  much  of  the  third  section  of  an  act  passed  the  twenty, 
third  of  April,  eighteen  hundred  and  twenty-nine,  entitled,  "  A  supplement 
to  an  act,  entitled,  An  act  to  reform  the  penal  laws  of  this  commonwealth, 
as  relates  to  the  grand  juries  of  the  counties  of  Allegheny  and  Philadel- 
phia, so  much  of  the  eighth  section  of  said  act  as  relates  to  the  time  of 
making  the  annual  report,  and  so  much  of  the  ninth  section  of  said  act  as 
relates  to  the  maintenance  of  the  convicts,  and  the  third  section  of  an  act 
passed  the  third  of  April,  eighteen  hundred  and  thirty,  entitled,  "An  act 
providing  the  means  of  employing  the  convicts  in  the  Eastern  and  West- 
ern penitentiaries,"  be  and  the  same  are  hereby  repealed. 

16.  Sect.  VI,  The  commissioners  appointed  pursuant  to  the  act  en- 
titled, "  An  act  to  provide  for  the  erection  of  a  new  prison  and  debtors 
apartment  within  the  city  and  county  of  Philadelphia,  and  for  the  sale  of 
the  county  prison,  in  Walnut  street,  in  said  city,"  passed  the  thirtieth  of 
March,  one  thousand  eight  hundred  and  thirty-one,  and  their  successors 
in  office,  be  and  they  are  hereby  authorised  to  borrow  from  any  person  or 
persons,  bodies  politic,  or  corporate,  a  further  sum  of  seventy  thousand, 
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dollars  beyond  the  sum  of  one  hundred  and  fifty  thousand,  which  the  said 
commissioners  are  already  authorised  to  borrow,  pursuant  to  the  act  of  the 
thirtieth  of  March,  eighteen  hundred  and  thirty-one,  so  that  the  sum  or 
sums  of  money  shall  not  altogether  exceed  the  sum  of  two  hundred  and 
twenty  thousand  dollars,  at  such  times  as  they  may  think  proper  and  ne- 
cessary, to  defray  the  expenses  of  finishing  the  aforesaid  prisons ;  and  it 
shall  be  the  duty  of  the  said  commissioners  to  issue  a  certificate  or  certifi- 
cates, under  their  hands  to  the  lenders,  in  sums  not  less  than  one  hundred 
dollars,  for  the  payment  ol  the  sum  or  sums  lent  with  interest,  not  exceed- 
ing five  per  centum  per  annum,  payable  half  yearly,  which  said  certificate 
or  certificates  shall  be  entered  in  a  book  kept  for  that  purpose,  and  shall 
be  severally  transferable  by  the  lender  or  lenders,  or  his,  her,  or  their 
legal  attorney,  attorneys,  executors,  administrators,  or  assigns,  by  en- 
dorsement thereof,  at  the  office  of  the  commissioners,  and  in  the  presence 
of  one  of  them,  or  such  officer  as  they  may  appoint  (or  that  purpose. 

17.  Sect.  VII.  For  the  security  of  the  persons  who  may  become  hold- 
ers of  the  loans  hereby  authorised,  that  "the  jail  and  penitentiary  house 
in  Philadelphia,  commonly  called  the  Walnut  street  prison  and  the  Prune 
street  apartment,  and  the  lots  of  ground  bounded  by  Walnut,  Sixth,  and 
Prune  streets,  in  the  said  city,"  shall  be  and  the  same  are  hereby  specifi- 
cally pledged  as  a  security  for  the  payment  of  all  loan  or  loans  authorised 
by  this  act ;  that  the  said  commissioners  and  their  successors  in  office,  or 
a  majority  of  them,  be  and  they  are  hereby  authorised  to  make  sale  of  all 
that  lot  and  piece  of  ground  whereon  the  prison  and  debtors  apartment  are 
erected,  commonly  called  "the  Arch  street  prison  ;"  bounded  on  the  north 
by  Arch  street,  on  the  east  by  Broad  street,  and  on  the  south  by  land 
now  belonging  to  Joshua  Percival  and  wife,  formerly  of  Anthony  Cuth- 
bert,  deceased,  and  on  the  west  by  Schuylkill  Eighth  street,  in  the  city  of 
Philadelphia  aforesaid,  together  with  all  the  rights,  privileges  and  appurte- 
nances thereunto  belonging,  altogether  or  in  such  parts  or  parcels,  at  such 
time  or  times,  and  upon  such  terms  and  conditions  as  they,  the  said  com- 
missioners, or  a  majority  of  them  may  determine,  to  make  and  execute  a 
good  and  sufficient  deed  or  deeds,  conveying  of  fee  simple  to  the  purcha- 
ser or  purchasers,  and  appropriate  the  proceeds  thereof  to  the  payment 
and  liquidation  of  the  said  sum  of  two  hundred  and  twenty  thousand  dol- 
lars, or  so  much  as  shall  be  borrowed :  Provided  always  nevertheless, 
That  the  said  prison,  commonly  called  "  the  Arch  street  prison,"  shall  re- 
main until  all  the  prisoners  confined  therein  shall  be  by  law  removed 
therefrom. 

18.  Sect.  VIII.  It  shall  be  the  duty  of  the  commissioners  of  the  coun- 
ty of  Philadelphia  to  provide  from  time  to  time  and  pay  over  to  the  com- 
missioners aforesaid,  and  their  successors  in  office,  sufficient  sums  of  money 
to  pay  the  interest  on  all  loans  which  have  already  or  which  may  hereaf- 
ter be  made  by  them  for  the  finishing  the  building  of  the  prison  in  the 
township  of  Moyamensing,  in  the  county  of  Philadelphia  aforesaid,  which 
may  become  due  half  yearly  on  said  loans,  and  thus  for  that  purpose  they 
are  hereby  authorised  and  required  to  raise  money  in  any  mode  or  man- 
ner in  which  money  for  the  ordinary  purposes  and  expenses  of  the  said 
county  may  by  law  be  raised  and  obtained. 
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19.  Sect.  IX.  It  shall  be  the  duty  of  the  said  commissioners  appointed 
in  pursuance  of  the  act  of  Assembly  passed  the  thirtieth  of  March,  one 
thousand  eight  hundred  and  thirty-one,  as  aforesaid,  for  erecting  the  said 
prison,  and  their  successors  in  office,  and  they  are  hereby  expressly  en- 
joined and  required,  as  soon  as  they  receive  the  moneys  arising  from  the 
sale  as  well  of  the  said  Walnut  street  prison  and  Prune  street  apartment 
and  the  lots  thereunto  belonging,  as  also  all  that  lot  and  piece  of  ground 
whereon  the  prison  and  debtors  apartment  are  erected,  commonly  called 
the  Arch  street  prison,  bounded  as  is  hereinbefore  described,  together  with 
all  the  rights,  privileges  and  appurtenances  thereunto  belonging,  to  satisfy 
and  discharge  all  sum  or  sums  of  money  which  they  may  have  borrowed, 
as  well  by  virtue  and  under  the  authority  of  the  aforesaid  act  of  the  thir- 
tieth March,  one  thousand  eight  hundred  and  thirty-one,  as  by  virtue  and 
authority  hereof,  and  all  other  debts  by  them  contracted  in  pursuance  of 
the  act  of  the  thirtieth  March,  one  thousand  eight  hundred  and  thirty-one, 
and  the  provisions  of  this  act. 

20.  Sect.  X.  The  counties  of  Centre,  Mifflin,  and  Juniata,  from  and 
after  the  passage  of  this  act,  be  and  the  same  are  hereby  attached  to  the 
eastern  district  of  Pennsylvania,  so  far  as  regards  the  punishnvent  of  offend- 
ers convicted  in  said  counties. 

Act  of  9th  April,  1833,  Pamph.  p.4Sh 

An  act  supplementary  to  an  act  entitled  "  An  act  to  enlarge  the  buildings  of  the  state 
penitentiary,  for  the  eastern  district,  and  for  other  purposes,"  passed  the  twenty-eighth 
day  of  March,  Anno  Domini,  one  thousand  eight  hundred  and  thirty-one,  and  for 
other  purposes. 

21.  Sect.  I.  The  state  stock  di-ected  to  be  issued  by  the  second  soc~ 
tian  of  the  act  to  enlarge  the  buildings  of  the  state  penitentiary  for  the 
eastern  district,  and  for  other  purposes,  passed  twenty-eighth  March,  one 
thousand  eight  hundred  and  thirty-one,  shall  be  signed  by  the  Auditor 
General,  and  countersigned  by  the  State  Treasurer  in  the  usual  form. 

22.  Sect.  II.  The  commissioners  of  Allegheny  county  be,  and  they 
are  hereby  authorized  and  empowered  (after  at  least  thirty  days  public 
notice  previously  given  in  all  the  papers  published  in  Allegheny  county) 
to  sell,  dispose  of,  and  convey  for  the  highest  and  best  price  that  can  be 
obtained  for  the  same,  either  at  public  or  private  sale,  the  whole  or  any 
part  of  the  real  estate  belonging  to  said  county  of  Allegheny,  and  lying 
and  being  situate  in  said  county,  and  a  good  and  sufficient  deed  or  deeds 
of  conveyance  in  fee  simple,  to  make  to  the  purchaser  or  purchasers  of 
the  same  ;  and  the  said  deed  or  deeds  of  conveyance,  being  duly  acknowl- 
edged before  some  officer  authorized  to  take  the  acknowledgment  of  deeds, 
shall  vest  in  the  purchaser  or  purchasers  of  said  real  estate,  all  the  interest 
and  title  of  said  county  of  Allegheny  in  and  to  the  same  :  and  the  moneys 
arising  from  such  sale  or  sales  shall  be  by  the  said  commissioners  applied 
to  the  purchase  of  ground  in  the  city  of  Pittsburg,  and  the  erection  of  suit- 
able buildings  thereon,  for  the  use  of  said  county  of  Allegheny  :  Provided? 
That  the  county  prison  shall  be  erected  on  the  plan  of  separate  confine- 
ment of  prisoners  ;  and  the  said  commissioners  shall,  for  the  faithful  ex- 
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penditure  of  said  moneys  account  to  the  auditors  of  6aid  county,  in  the 
same  manner  as  they  are  by  law  obliged  to  account  for  the  expenditure 
of  all  other  public  moneys. 

[Ths  residue  of  this  act  is  local.] 

Act  of  6th  February,  1834,  Pamph.  p.  33. 

An  act  to  authorise  a  loan  for  the  completion  of  the  new'prison  and  debtors'  apartment 
in  the  county  of  Philadelphia. 

23.  Sect.  I.  It  shall  and  may  be  lawful  for  the  commissioners  for  the 
erection  of  a  new  prison  and  debtors'  apartment,  in  the  county  of  Philadel- 
phia, appointed  under  the  act  of  the  thirtieth  March,  one  thousand  eight 
hundred  and  thirty-one,  to  borrow,  from  any  person  or  persons,  bodies 
politic  or  corporate,  such  sum  or  sums  of  money,  not  exceeding  in  the 
whole  the  sum  of  seventy  thousand  dollars,  at  such  times  as  they  may 
think  proper,  as  may  be  necessary  to  defray  the  expenses  of  erecting  said 
prisons;  and  it  shall  be  the  duty  of  the  said  commissioners  to  issue  a  cer- 
tificate or  certificates,  under  their  hands,  to  the  lenders,  in  such  sums,  not 
less  than  one  hundred  dollars  each,  for  the  payment  of  the  sum  lent,  with 
interest,  not  exceeding  five  per  cent,  per  annum,  payable  half  yearly,  which 
certificate  shall  be  entered  in  a  book,  to  be  kept  for  that  purpose,  and  shall 
be  severally  transferable  by  the  lenders,  or  their  legal  attorney,  executors, 
administrators  or  assigns,  by  endorsement  thereof  at  the  office  of  the  com- 
missioners, and  in  the  presence  of  one  of  them,  or  such  officer  as  they 
may  appoint  for  that  purpose ;  and  for  the  security  of  the  persons  who 
may  become  holders  of  the  loans  hereby  authorised,  the  jail  and  peniten- 
tiary house  of  Philadelphia,  commonly  called  the  Walnut  street  prison, 
and  the  Prune  street  apartments,  and  the  lots  of  ground  on  which  they 
are  erected ;  bounded  by  Walnut,  Sixth,  and  Prune  streets,  in  said  city, 
and  the  lot  whereon  the  prison  and  debtors'  apartment  are  erected,  com- 
monly called  the  Arch  street  prison  ;  bounded  on  the  north  by  Arch  street, 
on  the  east  by  Broad  street,  and  on  the  south  by  land  now  belonging  to 
Joshua  Percival  and  wife,  and  formerly  of  Anthony  Cuthbert,  deceased, 
and  on  the  west  by  Schuylkill  Eighth  street,  in  said  city,  shall  be,  and 
are  hereby  specifically  pledged ;  and  the  said  loans  shall  be  paid  out  of 
the  proceeds  of  the  sale  of  the  said  Walnut  street  prison  and  Prune  street 
apartments,  and  the  lots  thereto  belonging,  and  of  the  Arch  street  prison, 
and  the  lots  thereto  belonging  ;  and  in  case  of  the  property  thus  pledged 
should  not  be  sufficient  to  cover  the  said  loan,  then  the  county  shall  be 
answerable  therefor,  and  it  is  hereby  declared  to  be  answerable  for  the 
repayment  of  any  deficiency. 

24.  Sect.  II.  It  shall  be  the  duty  of  the  commissioners  of  the  county 
of  Philadelphia,  to  provide,  from  time  to  time,  and  pay  over  to  the  said 
commissioners,  sufficient  sums  of  money  to  meet  the  interest  which  may 
become  clue,  half  yearly,  on  said  loan  ;  and  for  that  purpose  they  are  here- 
by authorised  and  required  to  raise  money  in  any  mode  or  manner  in 
which  money  for  the  ordinary  purposes  and  expenses  of  said  county  may 
by  law  be  raised  or  obtained. 
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Act  of  27th  March,  1834,  Pamph.  p.  144. 

A  supplement  to  an  act  entitled  "  an  act  to  provide  for  the  election  of  a  new  prison  and 
debtors'  apartment  within  the  city  and  county  of  Philadelphia,  and  for  the  sale  of  the 
county  prison  in  Walnut  street,  in  said  city. 

25.  Sect.  I.  It  shall  be  lawful  for  the  commissioners  appointed  by  the 
act  to  which  this  is  a  supplement,  to  borrow,  from  any  person  or  persons, 
bodies  politic  or  corporate,  the  amount  authorised  by  the  act  of  the  sixth 
of  February  last,  at  a  rate  of  interest  not  exceeding  six  percent,  per  annum. 

Act  of  15th  April,  1834,  Pamph.  p.  473. 

Supplement  to  the  act  entitled  "  an  act  relative  to  the  eastern  and  western  state  peniten- 
tiaries, and  to  the  Philadelphia  county  prisons." 

26.  Sect.  I.  Instead  of  one  hundred  and  eighty-four  cells  authorised 
to  be  erected  within  the  outer  walls  of  the  western  state  penitentiary,  by 
the  act  of  the  twenty-seventh  of  February,  one  thousand  eight  hundred 
and  thirty-three,  the  inspectors  of  the  said  western  penitentiary  are  hereby 
authorised  and  directed  to  cause  to  be  erected  and  completed  as  soon  as 
practicable,  not  exceeding  one  hundred  and  eighty-six  cells  adapted  to 
separate  or  solitary  confinement  with  labor,  upon  a  plan  most  approved 
by  them;  and  that  in  addition  to  the  sum  of  sixty  thousand  dollars  ap- 
propriated by  the  said  act  of  the  twenty-seventh  of  February,  one  thousand 
eight  hundred  and  thirty-three,  to  which  this  is  a  supplement,  the  further 
sum  of  twenty  thousand  dollars  is  hereby  appropriated  to  effect  a  comple- 
tion of  said  cells,  the  same  to  be  paid  by  warrants  drawn  by  the  Gover- 
nor in  favor  of  said  inspectors  respectively,  in  such  instalments  as  the 
progress  of  the  work,  in  the  opinion  of  the  Governor,  may  warrant. 

27.  Sect.  II.  So  much  of  the  third  section  of  the  act  passed  on  the 
twenty-third  of  April,  one  thousand  eight  hundred  and  twenty-nine,  enti- 
tled "  A  supplement  to  an  act  entitled  An  act  to  reform  the  penal  laws  of 
this  commonwealth,"  as  relates  to  the  grand  juries  of  the  cities  of  Phila- 
delphia and  Pittsburg,  is  hereby  repealed. 

28.  Sect.  III.  The  wardens  of  the  eastern  and  western  peniten- 
tiaries of  this  state  be  and  are  hereby  authorised  and  required  to  receive 
such  persons  as  may  be  convicted  in  the  United  States  courts  within  this 
state  :  Provided,  The  sentences  of  the  said  court  subject  them  to  the  same 
discipline  and  treatment  as  convicts  sentenced  by  the  courts  of  this  com- 
monwealth, and  the  expenses  thereof  to  be  paid  by  the  United  States,  and 
while  in  the  said  institutions,  they  shall  be  exclusively  under  the  control 
of  the  state  officers. 

Act  of  14th  April,  1835,  Pamph.  p.  232. 

A  supplement  to  the  act  entitled,  An  act  to  provide  for  the  erection  of  anew  prison  and 
a  debtor's  apartment  within  the  city  and  county  of  Philadelphia,  and  for  the  sale  of 
the  county  prison  in  Walnut  street  in  said  city. 

29.  Sect.  I.  The  prison  erected  in  pursuance  of  the  provisions  of  the 
act  to  which  this  is  a  supplement,  shall,  when  completed,  bo  known  and 
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celled  by  the  name  of  the  Philadelphia  County  Prison,  and  shall  be  man- 
aged by  a  board  of  inspectors,  consisting  of  twelve  citizens,  residing  in 
the  city  or  county  of  Philadelphia,  who  shall  serve  without  any  pecuniary 
compensation,  four  of  whom  shall  be  appointed  by  the  mayor,  recorder 
and  aldermen  of  the  city  of  Philadelphia,  four  by  the  judges  of  the  court 
of  Quarter  Sessions,  and  four  by  the  judges  of  the  District  Court  of  the 
city  and  county  of  Philadelphia  :  they  shall  serve  for  four  years,  or  until 
their  successors  shall  be  appointed.  In  case  of  vacancy,  by  death,  resig- 
nation or  otherwise,  the  same  shall  be  supplied  by  the  court  who  appointed 
the  individual  who  has  caused  the  vacancy,  upon  notice  of  such  vacancy 
from  the  president  of  the  board  of  inspectors.  The  first  appointment  of 
inspectors  under  this  act,  shall  be  made  on  the  first  Monday  in  May  next 
ensuing,  and  annually  thereafter ;  the  persons  then  chosen  shall  hold 
themselves  in  readiness  to  take  charge  of  said  prison  as  is  hereinafter 
provided  for.  At  the  first  meeting  of  the  inspectors  chosen  as  alorcsaid, 
they  shall  divide  themselves  by  lot  into  classes  of  three  each,  the  first 
class  to  serve  one  year,  the  second  class  to  serve  Uvo  years,  the  third  class 
three  years,  and  the  fourth  class  four  years ;  which  result  shall  be  regu- 
larly entered  upon  the  minutes  of  the  board  of  inspectors. 

30.  Sect.  II.  The  said  inspectors  shall  at  their  first  meeting,  and  an- 
nually thereafter,  appoint  out  of  their  number,  a  president,  secretary  and 
treasurer,  and  keep  regular  minutes  of  their  proceedings  ;  they  shall  hold 
stated  meetings  once  a  month,  and  adjourned  and  special  meetings  when- 
ever necessary.  The  treasurer  shall  give  bond,  with  sufficient  surety,  in 
such  amount  as  the  inspectors  may  fix  and  determine,  and  shall  receive 
and  disburse  all  moneys  belonging  to  the  prison,  according  to  the  order  of 
the  board.  The  inspectors  shall  annually  appoint  a  superintendent,  a 
matron  for  the  female  department,  a  physician  and  a  clerk  for  the  institu- 
tion, and  shall  fix  their  salaiies  and  compensation,  as  also  the  salaries  or 
compensation  of  the  keepers  and  all  other  persons  employed  in  and  about 
the  institution.  A  majority  of  the  said  inspectors  shall  constitute  a  board, 
may  do  any  of  the  acts  required  of  the  said  inspectors,  and  make  such 
rules  for  the  internal  government  of  the  prisons  as  may  not  be  inconsist- 
ent with  the  principles  of  separate  or  solitary  confinement,  as  set  forth  in 
this  act  or  the  act  to  which  this  is  a  supplement,  or  any  of  the  provisions 
of  said  act. 

31.  Sect.  Ill,  It  shall  be  the  duty  of  the  inspectors  to  appoint,  monthly, 
three  of  their  number,  who  shall  be  the  visiting  inspectors,  whose  duty  it 
shall  be  to  visit  the  prison  at  least  once  a  week,  and  oftener  if  necessary, 
to  see  that  the  duties  of  the  several  officers  and  attendants  are  performed, 
to  prevent  all  oppression,  peculation  or  other  abuse  or  mismanagement  of 
the  institution,  and  report  in  writing  to  the  board  of  inspectors  monthly  or 
oftener,  if  necessary,  of  the  state  of  the  institution,  for  their  information 
and  government.  The  visiting  inspectors  shall  be  furnished  by  the  super- 
intendent with  a  calendar  of  the  persons  confined  in  the  prison,  and  shall 
see  that  the  persons  named  in  said  calendar  are  in  their  respective  cells 
assigned  to  them.  On  their  visits  to  the  cells,  the  visiting  inspectors  shall 
not  be  attended  by  any  of  the  officers,  unless  thereto  especially  required 
by  them.     It  shall  be  the  duty  of  the  inspectors  to  make  the  necessary 
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contracts  for  the  purchase  of  clothing,  provisions,  and  all  articles  and  sup- 
plies necessary  for  the  support  and  employment  of  the  persons  confined 
in  said  prison,  and  to  direct  the  manner  in  which  they  shall  be  employed 
and  the  articles  manufactured  shall  be  sold,  and  also  to  affix  aad  deter- 
mine the  quantum  and  kind  of  food  that  shall  be  furnished  daily  to  each 
person  so  confined  in  said  inslitulion.  The  inspectors  shall  have  power 
to  examine  any  person,  upon  oath  or  affirmation,  relative  to  any  abuse  in 
the  said  places  of  confinement,  or  matter  within  the  purview  of  their  du- 
ties;  and  shall  cause  accurate  accounts  to  be  kept  by  the  clerk,  of  all 
receipts  and  expenditures  in  said  institution,  which  accounts  shall  be  an- 
nually examined  and  settled  by  the  auditors  of  the  county  of  Philadelphia. 

32.  Sect.  IV.  The  superintendent  shall  reside  in  the  institution,  and 
not  absent  himself  for  a  night  without  the  consent  of  two  of  the  inspectors 
in  writing ;  he  shall  visit  every  cell  and  apartment,  and  see  every  person 
confined,  under  his  care,  at  least  twice  in  every  week,  and  oftener  if  prac- 
ticable ;  and  when  visiting  the  departments  of  the  females  shall  be  attended 
by  the  matron,  he  shall  keep  a  journal  in  which  shall  be  regularly  en- 
tered the  escape  or  discharge  of  any  person  confined  in  said  prison,  and 
also  the  complaints  that  are  made,  and  the  punishments  that  are  inflicted 
for  the  breach  of  prison  discipline  as  they  occur,  the  visits  of  the  visiting 
inspectors  and  physician,  and  all  other  occurrences  of  note  that  concern 
the  state  of  the  prison.  The  superintendent  under  the  direction  and  advice 
of  the  board  of  inspectors,  shall  appoint  the  keepers,  and  necessary  ser- 
vants and  dismiss  them  whenever  he  thinks  proper,  or  the  inspectors  direct 
him  to  do  so  ;  he  shall  not,  nor  shall  the  matron  or  any  inspector,  sell 
an  article  to,  or  for  the  use  of  said  prison,  or  be  concerned  in  any  contract 
connected  with  such  sale,  or  derive  any  emolument  from  such  sale  or  con- 
tract, nor  shall  he  or  they,  or  either  of  them  receive  under  any  pretence 
whatever,  from  any  person  confined  in  said  prison,  or  any  one  else  on  his 
behalf,  any  sum  of  money,  emolument  or  reward  whatever,  or  any  ar- 
ticle of  value,  as  a  gratuity  or  gift,  under  the  penalty  of  five  hundred  dol- 
lars fine,  to  be  recovered  in  the  name  of  the  commonwealth  by  an  action 
of  debt  in  any  court  of  record  thereof  having  jurisdiction  of  sums  of  that 
amount.  It  shall  be  the  duty  of  the  superintendent  to  take  charge  of  and 
keep  any  money  or  property  which  shall  be  found  on  the  persons  of  those 
who  are  brought  to  the  prison,  to  be  confined,  and  to  deliver  the  same  to 
said  individuals  when  discharged  or  to  their  order. 

33.  Sect.  V.  The  matron'shall  reside  in  the  institution,  and  not  absent 
herself  for  a  night,  without  the  consent  of  the  superintendent  and  two  in- 
spectors in  writing;  she  shall  visit  every  cell  and  apartment  occupied  by 
the  females,  and  see  every  female  prisoner  at  least  once  every  day,  and 
keep  the  superintendent  faithfully  informed  of  every  thing  of  importance, 
relative  to  the  persons,  cells,  and  all  other  matters  under  her  care ;  she 
shall  direct  the  labor  and  occupations  of  the  female  prisoners,  under  the 
general  direction  of  the  superintendent,  and  give  them  such  instruction  as 
may  tend  to  their  reformation,  and  to  render  them  useful  members  of  society. 

34.  Sect.  VI.  It  shall  be  the  duty  of  the  keepers  to  inspect  the  condi- 
tion of  the  persona  committed  to  their  care  at  least  twice  a  day,  and  oftener 
if  practicable;  to  see  that  the  meals  are  regularly  delivered  according  to 
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the  prison  allowance,  and  to  superintend  the  work  of  such  as  are  employed  ; 
they  shall  give  immediate  notice  to  the  superintendent  or  physician  when- 
ever any  of  the  persons  so  confined  shall  complain  of  such  illness  as  to 
require  medical  aid ;  each  keeper  shall  have  a  certain  number  of  persona 
so  confined,  assigned  to  his  care,  shall  make  a  daily  report  to  the  superin- 
tendent of  their  health  and  conduct,  and  shall  not  be  present  when  he  or 
the  inspectors  visit  the  persons  confined  under  his  particular  care  unless 
thereto  required  by  them.  The  keepers  shall  obey  all  legal  orders  given 
by  the  superintendent,  and  all  rules  established  by  the  board  of  inspectors 
for  the  government  of  the  prison  ;  all  orders  to  the  male  keepers,  must  be 
given  through  or  by  the  superintendent,  and  to  the  female  keepers  through 
or  by  the  superintendent  or  matron,  and  no  keeper  shall  absent  himself 
from  the  prison  during  the  hours  of  duty,  without  permission  from  the  su- 
perintendent; and  if  discharged  for  any  offence  whatever  shall  never  again 
be  employed  in  or  about  said  institution.  No  keeper  shall  receive  from 
any  one  confined  in  the  prison  or  from  any  one  in  his  behall,  any  emolu- 
ment or  gift,  present  or  reward  whatever,  or  the  promise  of  any,  either  for 
services,  favors,  or  supplies,  or  as  a  gratuity,  under  the  penalty  of  one 
hundred  dollars,  and  imprisonment  for  sixty  days  in  said  prison,  and  when 
any  violation  of  this  provision  shall  come  to  the  knowledge  of  the  superin- 
tendent or  inspectors,  the  keeper  so  offending,  shall  be  immediately  dis- 
charged from  his  office,  a  majority  of  the  inspectors  consenting  thereto, 
and  prosecuted  for  the  said  ofience  according  to  law. 

35.  Sect.  VII.  It  shall  be  the  duty  of  the  physician  to  visit  the  prison 
daily,  visit  and  prescribe  for  all  who  are  sick,  and  at  least  once  a  month 
visit  every  convict  confined  in  said  prison  and  report  monthly  in  writing, 
to  the  inspectors,  as  to  the  health  of  the  convicts  in  the  institution  :  he  shall 
attend  immediately,  "on  notice  from  the  superintendent  that  any  person  is 
sick,  and  he  shall  examine  every  person  that  shall  be  brought  into  the 
institution  as  a  convict,  as  to  the  state  of  his  or  her  health,  and  shall  keep 
a  journal  in  which  he  shall  record  the  name  of  all  convicts,  as  they  come 
in,  and  the  state  of  their  health,  also  of  all  persons  confined  who  may  come 
under  his  care  for  medical  treatment,  together  with  such  remarks  as  he  may 
deem  important,  which  journal  shall  be  open  to  the  inspectors  and  superin- 
tendent whenever  they  may  require  it :  the  persons  confined,  when  under 
the  care  of  the  physician,  shall  be  allowed  such  diet  as  he  shall  direct :  the 
inspectors  shall  appropriate  as  many  cells,  together  with  the  infirmary,  as- 
they  may  deem  necessary  for  the  special  occupation  of  the  sick,  and  have 
the  same  so  fitted  upas  will  best  promote  the  health,  convenience  and  com- 
fort, of  the  inmates.  Whenever  in  the  opinion  of  the  physician  any  pri-- 
soner  is  so  ill  as  to  require  removal  from  the  ordinary  cells  to  those  thus  ap- 
propriated, the  Superintendent  shall  direct  such  removal,  (and)  in  the  prisoner 
shall  be  there  kept  until  the  physician  shall  certify  that  he  may  be  returned 
to  his  former  cell  without  injury  to  his  health ;  should  the  physician  have 
reason  to  believe  that  any  persons  confined  in  said  institution  is  materially 
affected  by  the  discipline,  treatment,  or  diet,  he  shall  if  he  thinks  proper, 
order  an  alteration  therein,  which  order  shall  be  entered  on  his  journal  and 
a  copy  thereof  furnished  to  the  superintendent,  who  shall  carry  the  same 
into  effect  until  the  next  visit  of  the  visiting  inspectors  who  shall  inquire 
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into  the  case  and  confirm  or  annul  said  order,  or  refer  the  same  to  the 
board  of  inspectors. 

36.  Sect.  VIII.  No  person  shall  be  permitted  to  visit  the  said  prison 
excepling  the  official  visitors  hereinafter  specified,  or  who  has  not  a  per- 
mission in  writing  from  one  of  the  inspectors:  Provided  always  neverthe- 
less, That  the  attorneys  at  law  may  be  permitted  to  visit  their  clients  con- 
fined for  trial,  as  is  now  provided  for  by  law.  The  official  visiters  are  the 
Governor,  the  members  of  the  legislature,  the  Secretary  of  the  Common* 
wealth,  the  Attorney  General,  the  deputies  of  the  city  and  county  of  Phila- 
delphia, the  President  and  Associate  Judges  of  the  District  Court  of  the 
city  and  county  of  Philadelphia,  the  court  of  Common  Plea3  and  Quarter 
Sessions,  and  the  Grand  Juries  of  the  court  of  Oyer  and  Terminer  of  the 
county  of  Philadelphia,  Commissioners  of  the  county  of  Philadelphia,  and 
the  acting  committee  of  the  Philadelphia  Society  for  alleviating  the  mise- 
ries of  public  prisons,  the  Mayor  and  Recorder  of  the  city  of  Philadelphia  : 
None  but  the  official  visiters  shall  have  any  communication  with  the  con* 
victs,  nor  shall  any  visiter  whatever  be  permitted  to  deliver  to  or  receive 
from  any  of  the  convicts  or  other  person  confined,  any  letter  or  message 
whatever,  or  to  supply  1hem  with  any  articles,  excepting  such  letters  or 
messages  to  or  from  persons  confined  for  trial  as  may  be  first  submitted  or 
communicated  to  the  superintendent  or  one  of  the  inspectors,  and  approved 
by  them  or  either  of  them,  under  the  penalty  of  one  hundred  dollars  fine, 
to  be  recovered,  as  hereinbefore  provided  for  other  fines  imposed  by  the 
act. 

37.  Sect.  IX.  On  the  reception  of  a  person  sentenced  to  separate  or 
solitary  confinement  with  labor,  in  said  prison,  the  physician  if  present,  or 
if  not  at  his  next  visit,  shall  examine  the  state  of  his  or  her  health,  he  or 
she  shall  be  stripped  of  their  clothes,  bathed,  cleaned,  and  then  clothed  in 
the  uniform  of  the  institution,  as  is  hereinafter  provided;  the  prisoner  shall 
then  be  examined  by  the  clerk  and  superintendent  in  the  presence  of  as 
many  of  the  keepers  as  can  conveniently  attend  :  the  name,  height,  apparel 
and  alledged  place  of  nativity,  trade,  complexion,  color  of  hair  and  eyes, 
and  length  of  feet,  (to  be  accurately  measured,)  shall  be  entered  in  a  book 
provided  for  that  purpose,  together  with  such  other  natural  and  accidental 
marks  or  peculiarity  of  feature  or  appearance  as  may  serve  to  identify  the 
person,  and  if  the  convict  can  write,  his  or  her  signature  shall  be  written 
under  the  description  of  the  person.  All  the  effects  on  the  person  of  the 
convict,  as  well  as  the  clothing  shall  be  taken  from  him  or  her  and  record- 
ed in  a  book  to  be  kept  for  that  special  purpose,  and  preserved  under  the 
care  of  the  superintendent,  to  be  restored  to  him  or  her  on  his  or  her  dis- 
charge. If  the  convict  is  not  in  such  ill  health  as  to  require  to  be  sent  to 
the  cells  or  infirmary  for  the  sick,  he  or  she  shall  then  be  conducted  to  the 
cell  assigned  to  him  or  her,  numerically  designated,  by  which  he  or  she 
shall  thereafter  be  known  during  his  or  her  confinement.  The  uniform  of 
the  male  convicts  shall  be  a  jacket  and  trowsers  of  cloth  or  other  warm 
stuff  for  the  winter,  and  lighter  materials  for  the  summer,  the  form  and 
color-  to  be  determined  by  the  inspectors,  who  shall  also  fix  the  kind  of 
dress  to  be.  worn  by  the  female  convicts  in  summer  and  winter.  Two 
changes  of  linen  shall  be  furnished  to  each  convict  every  week  in  summer 
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and  one  in  winter :  no  convict  is  to  receive  any  thing  but  the  prison  allow- 
ance. 

38.  Sect.  X.  When  a  convict  shall  be  discharged  by  the  expiration  of 
the  term  for  which  lie  or  she  was  sentenced  or  by  pardon,  the  clothes  be- 
longing to  the  institution  shall  be  taken  off,  and  the  clothing  belonging  to 
the  convict  restored,  together  with  such  property,  if  any,  that  was  taken 
from  him  or  her  at  the  time  of  reception  into  prison,  which  has  not  been 
otherwise  legally  disposed  of;  if  he  or  she  shall  not  possess  suitable 
clothing,  the  inspectors  shall  provide  them  with  what  may,  in  their  judg- 
ment be  necessary;  the  inspectors  and  superintendent  may  furnish  the 
discharged  convict  with  a  sum  of  money  or  clothing  not  exceeding  five 
dollars  in  amount. 

39.  Sect.  XI.  All  persons  confined  in  said  prison  other  than  convicts, 
shall  be  confined  in  the  cells  separate  and  apart  from  each  other  ;  the  fe- 
males to  be  kept  in  a  different  apartment  or  story  of  the  building  from 
the  males,  and  apprentices  and  servants  in  separate  cells  and  apart  from 
the  wing  or  story  in  which  sentenced  prisoners  are  kept,  so  that  no  possi- 
ble intercourse  or  conversation  may  take  place  among  the  several  classes 
of  persons  so  confined  ;  and  it  shall  be  the  duty  of  the  inspectors  to  pro- 
vide for  said  prisoners,  suitable  provisions  and  bedding,  and  when  neces- 
sary for  their  comfort,  suitable  coarse  clothing  to  be  worn  while  in  the  cells 
in  confinement,  and  to  adopt  such  rules  and  regulations  for  the  preserva- 
tion of  cleanliness,  decorum  and  order  in  the  cells  among  the  persons  so 
confined,  as  may  be  necessary,  and  to  punish  any  who  offend  the  rules  and 
regulations,  by  closer  confinement  and  deprivation  of  food  until  obedience 
is  enforced  :  Provided  always,  That  the  said  rules  and  regulations  be  not 
inconsistent  or  contrary  to  the  constitution  of  this  communwealth  and  the 
provisions  ofthis  act.  No  person  confined  in  said  prison  whether  for 
trial  or  otherwise,  shall  be  allowed  the  use  of  any  ardent  spirits,  except  by 
direction  of  the  physician  ;  and  any  one  who  shall  supply  them  with  it,  or 
with  wine,  or  any  spirituous  or  intoxicating  fermented  liquor,  unless  by 
order  of  the  physician  shall  be  fined  fifty  dollars,  to  be  recovered  as  other 
fines  are  by  this  law  made  recoverable,  and  if  an  officer  be  dismissed. — 
No  person  confined  for  trial,  as  a  disorderly  apprentice  or  servant,  or  vag- 
rant, shall  receive  any  thing  but  the  prison  allowance,  unless  by  permission 
of  t  he  visiting  inspectors,  or  in  cases  where  the  health  of  the  person  so  con- 
fined in  the  opinion  of  the  physician  require  it. 

40.  Sect.  XII.  For  any  deficiency  in  keeping,  furnishing  and  main- 
taining said  prison,  in  conformity  with  the  provisions  of  this  act,  the  in- 
spectors are  authorized  to  apply  to  the  commissioners  of  the  county  of 
Philadelphia  for  such  sum  or  sums  as  may  be  necessary  or  required,  if  it 
shall  appear  reasonable,  and  that  the  accounts  of  said  inspectors  are  pro- 
perly kept  and  adjusted,  the  commissioners  of  the  said  county  shall  draw 
an  order  on  the  treasurer  of  the  county  of  Philadelphia  for  such  sum  or 
sums  as  may  be  necessary  to  satisfy  such  demands. 

41.  Sect.  XIII.  Every  person  who  shall  after  the  completion  of  said 
prison,  be  convicted  in  any  court  of  criminal  jurisdiction  in  the  city  or 
county  of  Philadelphia,  of  any  crime,  the  punishment  of  which  would  be 
imprisonment  in  the  jail  and  penitentiary  house  of  Philadelphia,  for  a 
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period  of  time  under  two  years,  shall  be  sentenced  by  the  proper  court,  to 
suffer  punishment  in  the  Philadelphia  county  prison,  by  separate  or  solita- 
ry confinement  at  hard  labor,  for  and  during  the  term  of  their  sentence, 
and  shall  be  fed,  clothed  and  treated  as  is  hereinbefore  provided  for  in 
this  act. 

42.  Sect.  XIV.  All  persons  who  may  be  convicted  according  to  the 
existing  laws  of  this  commonwealth  before  the  mayor,  recorder  or  any 
alderman  of  the  city  of  Philadelphia,  or  before  any  alderman  or  justice 
of  the  peace  of  the  county  of  Philadelphia,  as  a  vagrant  or  disorderly 
person,  shall  be  sentenced  to  suffer  separate  confinement  at  hard  labor  in 
the  Philadelphia  county  prison  for  the  term  of  one  month,  and  be  fed, 
clothed  and  treated  as  convicts  in  said  prison  are  directed  to  be  fed,  clothed 
and  treated  :  Provided,  That  the  inspectors  may  discharge  persons  com- 
mitted as  vagrants  and  disorderly,  or  send  them  to  the  House  of  Employ- 
ment of  the  Alms  House,  there  to  be  dealt  with  according  to  the  provi- 
sions of  the  fourteenth  section  of  the  act,  passed  the  fifth  March,  one 
thousand  eight  hundred  and  twenty-eight,  entitled  An  act  for  the  rebel' 
and  employment  of  the  poor  of  the  city  of  Philadelphia,  the  district  of 
South wark,  and  the  township  of  the  Northern  Liberties. 

43.  Sect.  XV.  So  soon  as  said  prison  shall  be  completed  and  prepared 
for  the  reception  of  prisoners,  it  shall  be  the  duty  of  the  inspectors  ap- 
pointed under  this  act  to  cause  to  be  removed  to  said  prison,  all  persona 
who  may  be  confined  in  the  prison  in  Arch  street  in  said  city,  excepting 
debtors  and  witnesses,  and  the  said  inspectors  are  hereby  authorised  to 
call  upon  the  sheriff  of  the  cfty  and  county  of  Philadelphia  for  such  aid 
as  they  may  think  requisite,  to  remove  said  prisoners,  and  thenceforth  all 
persons  who  by  the  existing  laws  of  this  commonwealth  are  liable  to  be 
confined  in  the  Arch  street  prison,  shall  be  respectively  sent  to  the  Phila- 
delphia county  prison,  there  to  be  kept  in  separate  and  solitary  confine- 
ment, and  fed,  clothed  and  treated  according  to  the  provisions  of  this  act, 
and  the  rules  and  regulations  to  be  made  by  the  inspectors  in  conformity 
therewith. 

44.  Sect.  XVI.  So  soon  as  the  said  prison  shall  be  completed  and  pre- 
pared for  the  reception  of  convicts,  it  shall  be  the  duty  of  the  said  inspec- 
tors to  remove  or  cause  to  be  removed  from  the  prison  in  Walnut  street  in 
said  city,  all  criminals  who  may  have  been  convicted  in  any  court  of 
criminal  jurisdiction  in  the  city  or  county  of  Philadelphia,  for  a  term  un- 
der two  years,  and  may  remove  them  to  the  aforesaid  Philadelphia  County 
prison,  there  to  be  kept  in  separate  and  solitary  confinement,  at  labor, 
fed,  clothed  and  treated  as  is  herein  provided  for,  by  the  act  in  relation 
to  convicts,  for  the  remaining  period  of  their  sentence,  and  until  duly  dis- 
charged. 

45.  Sect.  XVII.  The  commissioners  for  the  erection  of  the  prison  and 
debtors'  apartment  of  the  county  of  Philadelphia,  are  hereby  authorised 
to  borrow  any  sum,  not  exceeding  seventy  thousand  dollars,  in  addition 
to  the  amount  already  authorised,  as  they  may  think  necessary  to  defray 
the  expenses  of  erecting  and  furnishing  said  prison,  and  preparing  ibr  the 
reception  of  prisoners,  agreeably  to  the  provisions  of  the  act,  entitled, 
"  An  act  to  authorise  a  loan  for  the  completion  of  the  new  prison  and 
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debtors'  apartment  in  the  county  of  Philadelphia,"  passed  the  sixth  day  of 
February,  one  thousand  eight  hundred  and  thirty-four. 

46.  Sect.  XVIII.  So  soon  as  the  prisoners,  now  in  the  Walnut  street 
and  the  Arch  street  prisons,  are  removed  to  the  Philadelphia  county  pri- 
son and  the  Eastern  State  penitentiary,  as  provided  in  the  act  of  twenty- 
eighth  of  March,  one  thousand  eight  hundred  and  twenty-eight,  and  by 
this  act,  that  all  the  rights,  powers  and  privileges,  at  this  time  vested  in 
and  exercised  by  the  board  of  inspectors  of  the  jail  and  penitentiary  house 
of  the  county  of  Philadelphia,  shall  be  transferred  to  and  vested  in  the 
board  of  inspectors  of  the  Philadelphia  county  prison ;  and  the  board  of 
inspectors  of  the  jail  and  penitentiary  house  of  the  county  of  Philadelphia, 
are  hereby  authorised  and  directed,  immediately  on  the  removal  of  the 
said  prisoners,  to  deliver  over  to  the  inspectors  of  the  Philadelphia  county 
prison,  all  moneys,  notes,  bonds,  books,  papers,  stock,  and  all  other  pro- 
perty then  in  their  possession,  which  shall  be  received  and  properly  dis- 
posed ol  by  the  said  board  of  inspectors  of  the  Philadelphia  county  prison, 
and  the  duties,  rights,  and  privileges,  of  the  said  board  of  inspectors  of 
the  jail  and  penitentiary  house  shall  forthwith  cease  and  determine. 

47.  Sect.  XIX.  So  much  of  any  act  or  acts  of  Assembly  of  this 
commonwealth,  as  is  altered  or  supplied  by  this  act,  be  and  the  same  is 
hereby  repealed. 


OJuarmaw  antf  Wav%- 


Ouardian  may  appeal  from  the  judgment  of  justice  or  award  of  arbitrators,  without 
paying  costs  or  giving  security,  1 

Act  of  27th  March,  1833,  Pamph.  p.  99. 

An  act  to  facilitate  appeaU  by  guardians  from  the  judgments  of  justices  of  the  peace 
and  from  awards  of  arbitrators,  and  for  other  purposes. 

1.  Sect.  I.  From  and  after  the  passage  of  this  act,  in  all  cases  where 
the  guardian  of  any  minor  is  or  shall  be  a  party  to  a  suit,  either  before 
a  justice  of  the  peace  or  in  the  Common  Pleas,  such  guardian  shall  be 
allowed  to  appeal  from  the  judgment  of  said  justice  and  from  the  award 
of  arbitrators,  without  making  the  usual  affidavit,  and  without  giving 
surety  or  paying  costs. 

[For  the  law  relative  to  the  appointment  of  guardians,  their  duties  and 
responsibilities — See  Orphans'  Court,  post.~\ 
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A  ward  cannot,  on  coming  of  age,  sustain  assumpsit  against  his  guardian  in  the  court 
of  Common  Pleas,  for  the  work  and  labor  done  by  him  for  the  guardian  during  his 
minority.  The  Orphans'  court  is  the  proper  tribunal  to  settle  accounts  between  guar- 
dian and  ward.  Denison  v.  Cornwell,  16  S.  &  R.  374.  Bowman  v.  Herr's  executors, 
1  Penn.  Rep.  282.     Crowell's  Appeal,  2  Watts,  295. 

Where,  under  the  circumstances,  it  is  manifestly  for  the  benefit  of  a  ward  to  convert 
his  personal  into  real  estate,  and  even  to  expend  money  in  the  improvement  of  such 
real  estate,  a  guardian  is  justifiable  in  so  doing,  although  subsequent  and  unexpected 
events  render  the  measure  injurious  to  the  ward.     Bonsai's  Appeal,  1  Rawle,  266. 

More  ought  not  to  be  expected  from  guardians  than  common  prudential  care;  they 
should  not  be  made  liable,  unless  under  unfavorable  circumstances  their  acts  expose 
them  to  the  animadversion  of  the  law  for  supine  negligence,  showing  carelessness  of 
duty  and  of  the  ward's  interest,  or  where  the  loss  is  occasioned  by  their  own  act  in  giv- 
ing credit  without  taking  security.    Konimacher  v.  Kimmel,  1  Penn.  Rep.  207. 

If  a  guardian  has  in  his  hands  money  of  his  ward  and  puts  it  out,  he  will  generally 

be  liable  unless  he  take  surety  in  the  note,  &x.     Not  so  if  he  take  a  mortgage  on  land, 

and  an  old  title  unknown  at  the  time  should  sweep  away  the  property  mortgaged.  Ibid. 

A  guardian  is  not  bound  to  sue  in  all  directions  instantly,  if  to  all  appearances  the 

money  is  safe.  Ibid. 

Upon  the  death  of  a  guardian  before  the  settlement  of  his  account,  his  representatives 
may  be  cited  and  compelled  to  settle  it.  Bowman  v.  Kerr's  executors,  1  Penn.  Rep.  282. 
If  a  guardian  obtain  a  judgment  during  bis  guardianship,  he  may  have  a  scire  facias 
to  revive  that  judgment,  and  have  execution  thereof  after  the  time  for  which  he  was 
appointed  guardian  has  elapsed,  although  another  guardian  be  appointed.  Welker  v. 
Welker,  3  Penn.  Rep.  21. 

A  prochein  ami  is  recognized  by  the  laws  of  Pennsylvania  and  our  practice  for  cer- 
tain purposes,  but  never  as  having  the  power  of  a  trustee  or  guardian.  Turner  v.  Pat- 
ridge,  ibid.  172. 

The  appointment  of  a  guardian  and  an  act  done  in  pursuance  of  such  appointment, 
is  such  evidence  of  general  guardianship  as  will  defeat  an  action  ex  contractu  by  the 
ward  against  the  guardian,  until  his  account  is  first  settled  by  the  Orphans'  court.  Nutz 
v.  Reutter,  1  Walts,  229. 

A  stranger  may  not  recover  the  price  of  goods  sold  to  a  ward  against  the  injunction 
of  the  guardian ;  and  in  an  action  for  the  same,  the  guardian  is  a  competent  witness. 
Bredin  v.  Dwen,  2  Wates,  95. 

A  purchase  of  land  by  the  guardian  which  he  declared  at  the  time  to  be  for  the  use 
of  his  ward,  is  not  such  a  trust  as  can  be  enforced  by  the  ward,  but  is  within  the  provi- 
sions of  the  statute  of  frauds  and  perjuries.     Kissler  v.  Kissler,  2  Watts,  233. 

The  Orphans'  court  has  no  power  to  issue  an  attachment  against  a  female  guardian 
to  compel  payment  of  a  sum  found  due  to  the  ward  ;  it  being  but  a  civil  writ  of  execu- 
tion in  personam.  They  may  however  issue  process  of  sequestration  against  her  pro- 
perty.     1  Ashmead  Rep.  373. 

The  law  looks  with  a  jealous  eye  upon  settlements  made  by  infants  soon  after  their 
arrival  at  age,  and  before  they  are  fully  acquainted  with  their  affairs.  Elliot  v.  Elliot, 
5  Binn.  8  ;  Say's  Ex'rs.  v.  Barnes,  4  S.  &  R.  1 14. 

Where  there  are  several  children,  it  is  the  duty  of  the  guardian  to  keep  separate  ac- 
counts with  each.     Baker  v.  Richards,  8.S.  &  R.  12. 

A  guardian  will  be  charged  with  interest,  where  he  has  had  money  in  his  hands, 
which  has  been  used  by  himself,  or  which  might  have  been  put  out  to  interest.  Ibid. 

A  guardian  is  answerable  where  it  is  made  out  to  a  reasonable  probability  that  a  debt 
has  been  lost  by  his  neglect.     Pirn  v.  Downing,  1 1  S.  &  R.  66. 

A  guardian  cannot  bind  out  his  ward  as  a  servant.  Respublica  v.  Keppele,  2  Dall.  197. 
Though  a  parent  may  have  a  right  to  the  personal  service  of  his  child,  yet  it  seems, 
he  cannot  transfer  it  to  another  for  money  paid  to  himself.     Ibid. 

The  marriage  of  a  female  ward  terminates  the  guardianship,  though  she  still  be  in  her 
infancy,  and  her  husband  may  call  upon  the  guardian  to  settle  his  accounts,  and  pay 
him  the  balance.     Lueder's  case,  Orphans'  Ct.  Philadelphia,  1822. — MS. 
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Prothonotaries  of  Common  Pleas  authorized  and  required  to  take  security  and  dis- 
charge insolvent  debtors  from  anest,  1 

Act  of  30th  March.  1833,  Pamph.  p.  107. 

An  act  to  authorise  the  Prothonotaries  of  the  several  Courts  of  Common  Pleas  of 
this  commonwealth  to  take  security,  and  discharge  insolvent  debtors  from  arrest,  and 
for  other  purposes. 

1.  Sect.  I.  From  and  after  the  passage  of  this  act,  the  prothonotaries 
of  the  several  courts  of  Common  Pleas  of  this  commonwealth,  shall  be 
authorised  and  required  to  take  security  and  discharge  insolvent  debtors 
from  arrest,  on  application  to  them,  made  in  as  full  and  ample  a  manner 
as  any  president  or  associate  judge  of  the  said  courts  may  now  do  by 
virtue  of  the  provisions  of  the  act  of  assembly,  passed  the  twenty-eighth 
day  of  March,  one  thousand  eight  hundred  and  twenty;  and  also  to  dis- 
charge debtors  destitute  of  property  for  their  support,  as  fully  and  amply 
as  any  judge  may  now  do,  under  the  provisions  of  the  nineteenth  section 
of  the  act  of  the  twenty-sixth  March,  one  thousand  eight  hundred  and 
fourteen,  entitled  "An  act  for  the  relief  of  insolvent  debtors." 


NOTES  AND  REFERENCES. 

The  omission  of  the  words,  "  and  generally  to  abide  all  orders  of  the  said  Court, 
prescribed  as  part  of  the  condition  of  the  bond  to  be  given  by  the  petitioner  for  the 
benefit  of  the  insolvent  laws  by  the  first  section  of  the  supplemental  act  of  the  28th  ot 
March,  1820,  does  not  vitiate  the  bond  as  respects  either  the  principal  or  sureties;  and 
it  is  immateiial  that  the  parties  recite  in  the  introduction  to  the  condition  that  the  bond 
was  given  to  comply  with  the  requisitions  of  an  act  of  assembly,  which  has  been  repealed. 
Farmers'  Bank  of  Reading  v.  Boyer,  16  S.  &  R.  48. 

A  bond  given  by  an  insolvent,  substantially  diifering  from  the  act  of  assembly,  is  ab- 
solutely void.  Cochran  v.  M'Knight,  1 3  S.  &  R.  1 90  ;  Beacom  v.  Holmes,  ibid ;  M'Kee 
v.  Stannard,  14  S.  &  R.  380. 

Thus  the  bond  must  be  for  the  security  of  the  arresting  creditor  only,  and,  if  taken 
for  the  use  of  all  the  creditors,  it  is  void  as  to  all.  Beacom  v.  Holmes,  Cochran  v. 
M'Knight,  ut  supra. 

So,  where  the  bond  was  conditioned  for  the  appearance  of  the  insolvent  at  the  nest 
court,  to  make  application  for  the  benefit  of  the  acts,  and  to  abide  all  orders  of  the  court 
about  the  premises,  omitting  that  part  of  the  condition  prescribed  by  the  act  which  re- 
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lates  to  the  debtor's  surrendering  himself  to  prison,  it  was  he'd  to  be  void.  M'Kee  v. 
Stannard,  14  S.  &  R.  380. 

In  an  action  on  the  bond  given  by  the  insolvent,  the  record  of  the  discharge  of  the 
insolvent  is  conclusive  as  to  the  fact  of  his  having  complied  with  all  things  required  by- 
law to  entitle  him  to  his  discharge.     Sheets  v.  Hawk,  14  S.  &  R.  173. 

A  discharge  is  valid,  although  the  petitioner  has  not  mentioned  in  his  return  of  credi- 
tors the  name  of  the  plaintiff  in  the  execution,  under  which  he  was  imprisoned  at  the 
time  of  his  application,  provided  he  has  given  the  notice  required  by  the  court.  Com. 
v.  Cornman,  4  S.  &  R.  2. 

An  insolvent  is  divested  of  his  property  from  the  moment  of  his  assignment;  and 
that,  although  his  assignees  may  omit  or  refuse  to  act.  Willis  v.  Row,  3  Yeates,  520  ; 
Wickersham  v.  Nicholson,  14  S.  &  R.  1 18 ;  S.  P.  Gray  v.  Hill,  10  S.  &  R.  436. 

Therefore  a  payment  to  an  insolvent  on  the  day  after  his  assignment  and  discharge, 
is  invalid,  although  the  party  paying  had  no  actual  notice  of  the  assignment.  Wicker- 
sham v.  Nicholson,  14  S.  &  R.  118. 

Nor  can  an  insolvent  maintain  an  action  in  his  own  name  where  the  cause  of  action 
accrued  previously  to  the  assignment.  Young  v.  Willing,  2  Dall.  276 ;  Stoever  v. 
Stoever,  9  S.  &  R.  434. 

Therefore  he  cannot  maintain  ejectment  for  lands  previously  vested  in  him,  though 
his  trustees  have  not  given  bond.     Willis  v.  Row,  Gray  v.  Hill,  ut  supra. 

And  although  empowered  by  some  of  his  creditors,  among  whom  are  his  surviving 
trustees.     Stoever  v.  Stoever,  ut  supra. 

Wrhere  the  court  appoints  two  or  more  trustees,  under  the  act  of  1814,  and  only  one 
gives  security  as  required  by  the  act,  he  can  not  support  an  action  alone,  to  recover  money 
due  to  the  insolvent.     Park  v.  Graham,  4  S.  &  R.  549. 

The  interest  of  the  trustees  of  an  insolvent  in  the  debts  of  the  insolvent,  is  exactly 
that  of  the  insolvent  himself,  as  they  stood  affected  by  countervailing  equities  at  the 
time  of  the  assignment.     Krause  v.  Beitel,  3  Rawle  199. 

Where,  therefore,  a  trustee  brought  suit  against  two  administratiors  with  the  will  an- 
nexed, to  recover  a  legacy  given  to  the  insolvents'  wife,  it  was  held  to  be  a  good 
defence,  that  one  of  the  defendants  had  actually  paid  a  debt  for  the  insolvent  before  his 
discharge,  and  had  been  sued  for  another  debt  which  he  had  since  been  compelled  to 
pay.     Ibid. 

When  a  defendant  in  custody  on  an  execution,  gives  bond  with  surety,  to  take  the 
benefit  of  the  insolvent  laws,  and  forfeits  his  bond,  a  second  execution  may  be  issued 
against  him.  But  if,  when  he  is  in  custody  under  the  second  execution,  the  plaintiff 
discharges  him  from  prison  without  the  assent  of  the  surety,  the  debt  is  satisfied,  and 
no  action  can  be  maintained  against  the  surety  upon  the  bond.  Palethorpe  v.  Lesher, 
2  Rawle  272. 

The  trustee  of  an  insolvent,  cannot  sustain  an  action  in  right  of  the  insolvent,  with- 
out having  first  given  bond.  Immel  v.  Stoever,  1  Penn.  Rep.  262.  Power  v.  Holman, 
2  Watts  218. 

The  decree  of  the  coutt  "  proceedings,  quashed  by  order  of  the  court,"  is  conclusive 
evidence  that  the  applicant  did  not  comply  with  the  terms  of  his  bond ;  and  the  cause 
of  such  order  cannot  be  enquired  into  collaterally.     Heilmen  v.  Bast,  Ibid.  267. 

It  is  the  duty  of  the  applicant  to  surrender  himself  to  prison,  if  he  fails  to  comply 
with  all  things  required  by  law  to  entitle  him  to  be  discharged.     Ibid. 

After  an  insolvent  bond  is  forfeited,  the  issuing  of  an  alias  ca.  sa..  by  the  same  plain- 
tiff, upon  which  the  insolvent  gave  another  bond  and  was  subsequently  discharged  by 
law,  is  not  a  waiver  of  his  right  of  action  upon  the  first  bond.     Ibid. 

No  act  of  an  obligor  in  an  insolvent  bond  can  exonerate  him  but  performance  of  his 
bond,  and  the  surrender  of  the  principal  before  the  day  is  not  such  performance.  The 
surrender  contemplated  is  not  to  be  before  the  time  of  hearing.  The  surety  in  an  in- 
solvent bond  cannot  surrender  the  principal  and  discharge  himself.  Stephney  v.  Woods 
S.  C.  at  Harrisburg,  May  Term,  1835. 

The  statute  of  limitations  does  not  run  against  debts  due  by  an  insolvent  debtor. — 
Frother's  Appeal,  1  Penn.  Rep.  322. 

The  trustee  of  an  insolvent  debtor  cannot  sustain  an  action  in  right  of  the  insolvent, 
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without  having  first  given  bond;  nor  can  an  insolvent  who  has  made  a  general  assign- 
ment  of  his  property,  maintain  suit  upon  a  cause  of  action  which  accrued  previously  to 
the  assignment.     Power  v.  Holman,  2  Watts,  218. 

An  insolvent  who  has  made  a  general  assignment  of  his  property,  upon  proof  of  tho 
payment  of  all  the  debts  due  by  him  at  the  time  of  his  discharge,  may  maintain  an  eject- 
ment in  his  own  name  for  land  assigned  by  him,  vvitbout  a  formal  reassignment.  Ibid. 

It  is  not  essential  to  the  validity  of  an  insolvent  bond,  that  the  insolvent  himself 
should  be  bound  in  it.  It  is  sufficient  if  it  be  executed  by  the  sureties  alone  and  allowed 
by  the  judge.  Goodrich  v.  Tracey,  2  Penn.  Rep.  64. 

An  absolute  and  unconditional  promise,  by  one  who  has  been  discharged  by  the  in- 
solvent laws  of  this  commonwealth,  to  pay  a  debt  which  existed  before  bis  discharge-, 
creates  a  new  contract,  upon  which  suit  may  be  brought.  Earnest  v.  Parke,  4  Rawle, 
452. 

Where  judgment  is  obtained  against  one  who  had  taken  the  benefit  of  the  insolvent 
laws  after  his  discharge,  and  a  sale  is  made  of  land  which  was  his  when  he  was  dis- 
charged, under  such  judgment  the  sale  is  only  of  what  interest,  if  any,  that  remained  in 
him,  and  the  judgment  creditor,  and  not  his  assignee  or  trustee,  is  entitled  to  the  pro- 
ceeds of  the  sale.     Ebright  v.  the  Bank,  1  Watts,  397. 

Boyer,  plaintiff  in  error,  ")  Supreme  court  of  Pennsylvania  at  Harrisburg,  May 
v.  C     Term,  1835.     Writ  of  error  to  the  court  of  Com- 

Iteese,  indorsee  of  Wood,     j      mon  Pleas  of  Berks  county. 

On  the  1 3th  July,  1830,  Jacob  K.  Boyer  was  discharged  as  an  insolvent  debtor  by  the 
court  of  Common  Pleas  of  Philadelphia,  and  on  the  same  day  the  said  court  ordered  and 
decreed  that  the  said  Boyer  should  not  be  imprisoned  for  any  debt,  &c.  contracted  priof 
to  his  discharge;  and  also  ordered  and  decreed,  that  whenever  "  a  majority  in  number 
and  value  of  his  creditors  should  consent  in  writing  thereto,  he  should  be  released  from 
all  suits;  and  the  estate  and  property  he  might  afterwards  acquire  should  be  exempted 
from  execution  for  any  debt  contracted,  or  cause  of  action  created  previous  to  such  dis- 
charge for  seven  years  thereafter." 

And  on  the  31st  day  of  December,  A.  D.  1831,  upon  the  presentation  of  the  petition 
of  the  said  Boyer,  setting  forth  that  a  majority  both  in  number  and  value  of  his  creditors 
had  consented  in  writing,  agreeably  to  the  aforesaid  order  of  the  said  court,  and  exhibited 
the  same  to  the  said  court,  and  filed  the  same  among  the  records  of  the  said  court. 

Whereupon  it  was  ordered  by  the  court,  that  "he  be  discharged  and  released  from 
all  suits;  and  the  estate  and  property  he  might  afterwards  acquire  should  be  exempted 
from  execution  for  any  debt  contracted,  or  cause  of  action  created  previous  to  such  dis- 
charge, for  Seven  Ykaks  thereafter." 

On  the  17th  of  September,  1829,  defendants  in  error  obtained  a  judgment  in  the 
Common  Pleas  of  Berks  county,  on  report  of  referees  against  Boyer,  which  was  after- 
wards revived  by  scire  facias :  and  on  the  23d  of  April,  1834,  a  fi.  fa.  Was  issued  and 
levied  on  all  the  personal  property  of  Boyer,  being  all  property  acquired  after  the  31st 
December,  1831. 

The  circumstances  of  this  case  were  fully  and  accurately  stated  in  the  following  opin- 
ion of  the  court  below,  which  was  delivered  by  Malleky,  President. 

In  the  above  case  a  rule  was  obtained  to  show  cause  why  the  execution  should  not 
be  set  aside  with  costs,  and  a  certificate  was  produced  that  the  defendant  had  been  dis- 
charged under  the  insolvent  laws  in  the  court  of  Common  Pleas  of  Philadelphia  county, 
and  containing,  I  think,  two  orders  of  that  court — one  order  made  in  the  words  of  the 
fourteenth  section  of  the  act  of  1814  ;  and  another  order  made  at  another  time  predica-1 
ted  upon  the  assent  of  a  majority  of  his  creditors  in  number  and  amount,  an  I  declaring 
that  the  estate  and  property  which  the  defendant  might  acquire,  should  be  exempt  from 
execution  for  seven  years,  &c. 

This  paper  was  objected  to  by  the  plaintiff's  counsel,  as  not  being  evidence  of  anything. 
The  rule  to  show  cause  was  granted  upon  it,  and  time  given  for  the  defendant  to  make 
out  his  case;  on  the  hearing  the  defendant  produced  an  exemplification  of  the  petition 
of  the  defendant  and  all  matters  connected  with  it,  and  the  discharge  by  the  court  under 
the  insolvent  laws,  and  the  order  of  the  court  made  at  the  time  in  the  words  of  the 
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fourteenth  section  of  the  insolvent  laws  of  1814 ;  and  also  a  petition  of  the  defendant  to 
the  same  court,  presented  at  a  subsequent  time,  with  copies  of  papers  purporting  to  con- 
tain the  assent  of  a  majority  of  his  creditors,  in  number  and  amount,  and  a  second  order 
or  decree  that  the  property  acquired  afterwards  should  be  exempt,  &c. 

It  was  admitted  that  all  the  parties  were  citizens  of  Pennsylvania  at  the  passage  of 
the  act  of  1814;  and  at  the  time  of  making  the  contracts  upon  which  the  judgments 
were  founded ;  that  the  debts  were  contracted  previous  to  the  defendant's  discharge, 
and  after  the  passage  of  the  act  of  1814,  and  that  the  executions  were  levied  apon  af- 
ter acquired  property. 

The  counsel  for  the  plaintiffs  contended  that  the  act  of  1814,  in  its  provisions,  if  ex- 
tended as  the  defendant's  counsel  claimed,  was  unconstitutional. 

To  this  point  the  court  answered,  that  all  parties  being  citizens  of  this  state  at  the 
time  of  the  passage  of  the  act  of  1814,  and  at  the  time  the  debt  was  contracted,  and  that 
the  debts  were  contracted  after  that  act  passed ;  the  contracts  were  made  with  reference 
to  the  law,  and  the  objection  not  sustained. 

The  plaintiff's  counsel  contended  that  the  defendant  was  too  late  with  this  applica- 
tion ;  that  this  defence  should  have  been  pleaded  to  the  scire  facias,  and  the  question 
then  tried  before  the  jury — where  the  validity  or  existence  of  the  creditors  and  their 
debts,  and  the  amount  thereof,  could  have  been  tried  by  the  jury — and  by  a  jury  alone 
the  disputed  facts  ought  to  be  settled,  and  not  have  suffered  that  opportunity  to  pass, 
and  then  call  upon  the  court  to  decide  the  facts. 

The  court  had  doubts  at  the  time  and  afterwards,  whether  this  objection  was  not  well 
founded — but  it  was  decided  against  the  plaintiff". 

The  third  point  was,  as  to  the  validity  and  force  of  the  second  order  or  decree  of  the 
court  of  Common  Pleas  cf  Philadelphia  county,  making  a  final  decision  of  the  matter 
between  Jacob  K.  Buyer  and  his  creditors,  and  declaring  that  all  the  estate  or  property 
which  he  should  afterwards  acquire,  should  be  exempt  for  seven  years. 

Upon  the  conclusive  force  of  this  decree  or  order  the  defendant  chiefly  relied.  By 
the  fourteenth  section  of  the  act  of  1814,  it  is  provided  that  "  it  shall  be  lawful  for  the 
court,  by  whom  any  debtor  shall  have  been  discharged  under  this  a.ct,  to  make  an  order, 
that  wuexkver  a  majority  in  number  and  value  of  his  creditors,  residing,  &c.  consent 
in  writing  thereto,  he  shall  be  released  from  all  suits  ;  and  the  estate  and  property  which 
he  may  afterwards  acquire,  shall  be  exempt  from  execution  for  any  debt  contracted,  or 
cause  of  action  created  previous  to  such  discharge  for  seven  years  thereafter;  and  if  af- 
ter such  order  shall  be  so  made,  and  a  majority  in  number  and  value  of  the  creditors 
shall  have  consented  as  aforesaid,  any  action  shall  be  commenced  or  execution  issued 
for  such  debts  or  cause  of  action,  it  shall  be  the  duty  of  any  judge  of  the  court  from 
which  the  procees  issued,  to  set  aside  the  same  with  costs." 

That  order  was  made  at  the  time  the  defendant  was  discharged,  as  will  appear  by 
reference  to  the  papers,  and  was  the  only  order  that  court  could  make  with  any  legal 
authority  to  be  found  in  the  statute.  The  provision  of  that  section  leaves  the  insolvent 
to  show  the  order  of  the  court  made  where  he  was  discharged,  and  to  prove  that  a  ma- 
jority in  number  and  value  of  his  creditors  have  assented  before  the  judge  or  court,  who 
are  to  act  upon  the  process  issued  when  the  parties  interested  would  have  notice.  It  is 
admitted  that  a  judgment  or  decree  of  a  court  is  conclusive  between  the  parties,  and  all 
claiming  under  them  upon  a  subject  within  the  jurisdiction  of  the  court,  but  it  is  not 
binding  upon  strangers ;  and  it  has  been  considered  of  some  importance  heretofore, 
that  a  party  should  be  sued  with  process,  or  have  some  notice,  or  the  means  of  notice, 
before  his  rights  should  be  concluded  by  any  proceedings  in  court. 

The  objections  to  the  second  order  of  the  court  are,  that  the  court  had  no  authority 
by  law  to  make  it,  and  that  it  was  entirely  exparte,  and  cannot  effect  the  rights  of  the 
present  plaintiff's.  And  the  certified  copies  of  the  papers  filed  at  the  time  of  the  second 
order,  are  not  evidence.  They  were  placed  in  the  office  without  any  authority  of  the 
law,  and  certified  without  any  authority,  and  cannot  be  received  here  for  the  court  to 
act  upon. 

To  this  the  plaintiff  in  error  filed  the  following  assignment  of  error: 

The  court  below  erred  in  permitting  the  proceedings  on  thejl.fa.  to  go  on,  notwith- 
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standing  the  existence  of  the  order  of  the  Common  Pleas  of  Philadelphia  county  re- 
leasing the  defendant  from  suit  and  execution  for  seven  years. 

Messrs.  J.  M.  Scott  and  Hoffman,  for  pliintiff  in  error,  cited  3  Johns.  439,  2  T.  R. 
125,  3  T.  R.  657,  2  Binn.  436,  4  Ytates,  517,  2  Saunders,  33,  2  Cowper,  843,  Star  v. 
Bradford,  2  Penn.  Rep.  C9S,  Purd.  Dig.  444,  Act  of  1814,  sect.  14,  Ingraham,  276, 
fcheetz  v.  Hawk,  14  S.  &  R.  173,  1  Browne,  215,  Ihrie  v.  Barnet,  I  Rawle,  44,  2  S. 
&  R.  57,  Parrish  v.  Zimmerman,  Dist.  ct.  of  Phil.  1825,  Barton  v.  Bollin,  June  T.  1829, 
C.  P.  of  Phil.,  Wagner  v.  Miller,  4  S.  &  R.  123,  2  Smith,  523,  sect.  6,  Pamph.  L.  1808, 
138-9,  and  contended  that  the  second  order  or  decree  of  the  court  of  Common  Pleas 
of  Philadelphia  county  in  this  case,  was  made  according  to  the  uniform  practice  of  the 
courts  of  Philadelphia  county  since  the  passage  of  the  act  of  1814. 

The  court  declined  to  hear  Messrs.  Wharton,  Smith,  and  Johnson  for  defendant  in 
error,  and  affirmed  the  judgment  of  the  court  below. 


%m$ttttbU8- 


Inspection  of  tobacco  in  the  port  of  Phi- 
ladelphia provided  for,  1 

Salted  beef  and  pork  designed  for  ship 
stores  or  exportations,  &c.  liable  to 
inspection  at  Philadelphia,  2 

Proviso  exempting  imported  beef  and 
pork  from  inspection,  3 

Beef  and  pork  shall  be  packed  in  tierces, 
barrels  or  half  barrels,  and  secured 
with  salt,  4 

Casks  which  shall  be  used  for  the  pur- 
pose, how  made,  5 

Dimensions  of  the  casks,  6 

Quantity  of  beef  or  pork  in  each  cask,     7 

What  pieces  of  beef  may  be  put  in  each 
cask,  8 

What  pieces  of  pork  may  be  put  in  each 
cask,  •  9 

Extra  mess,  mess,  prime  and  cargo  beef, 
the  quality  and  assortment  of  it,  10 

Mess,  prime  and  cargo  beef,  the  quality 
and  assortment  of  it,  1 1 

The  branding  of  the  words  extra  mess, 
mess,  prime  or  cargo,  a  warranty  of 
the  article,  12 

The  cooper  or  packer  shall  brand  his 
name  on  each  cask,  13 

The  inspector  shall  brand  on  C3sks  of 
merchantable  beef  or  pork  the  word 
"  Philadelphia,"  14 

The  inspector  shall  efface  the  brand 
marks  on  casks  of  unmerchantable 
beef  or  pork,  and  make  the  mark  of  a 
cross,  15 

Penalty  for  fraudulently  impressing  the 
words  extra  mess,  mess,  prime  or  car- 
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go  on  casks  of  beef  or  pork,  and  for 
fraudulently  shipping  as  such  beef  or 
pork  of  an  inferior  quality,  1 6 

Penalty  for  selling  for  ship  stores  or  ex- 
portation before  inspection,  &c.  17 

Shad  and  herring  in  barrels,  designed 
for  exportation  from  Philadelphia,  lia- 
ble to  inspection,  18 

Salted  fish  liable  to  inspection  before  sale 
or  exportation  at  Pittsburg  and  Co- 
lumbia. 19 

Proviso  exempting  imported  fish  from 
inspection,  20 

Salted  fish  liable  to  inspection,  how  it 
shall  be  packed,  21 

The  dimensions  of  the  barrels  to  he  used, 
regulated,  22 

The  packer  of  the  fish  shall  brand  his 
name  on  each  cask,  &c.  23 

Notice  must  be  given  to  the  inspector 
at  Pittsburg  and  Columbia,  of  fish 
brought  to  the  said  places  within  eight 
days,  &c.  24 

Inspection  of  fish  how  made,  25 

Merchantable  fish  how  branded  by  the 
inspector,  26 

Unmerchantable  firfh  how  branded  by  the 
inspector,  27 

Penalty  for  exporting,  &c.  without  in- 
spection from  Philadelphia,  28 

The  inspector  may  inspect  and  brand 
fish,  upon  which  the  penalty  has  ac- 
crued, after  payment  of  the  penalty,  29 

Penalty  for  exporting,  &c.  from  Pitts- 
burg or  Columbia,  30 

Penalty  on  the  owner  of  fish  fraudulent- 
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Iy  packed,  or  packed  with  improper 
substances,  &c.  31 

Salted  fish  liable  to  re-inspection,  after 
six  months,  if  not  sold,  &c.  32 

The  casks  to  be  filled  by  the  owner,  and 
packed  by  him,  as  the  inspector  shall 
require,  33 

Fees  for  the  inspection  of  salted  fish,     34 

Of  beef  and  pork,  35 

Inspectors  may  receive  customary  com- 
pensation for  cooperage,  36 

But  the  owner  may  employ  any  person 
to  do  the  cooperage,  37 

Fees  for  inspecting  unmerchantable  pro- 
visions, the  same  as  if  they  had  been 
merchantable,  38 

Butter  and  hog's  lard  liable  to  inspection 
before  exportation  from  any  place  on 
the  river  Delaware,  39 

May  be  put  up  in  kegs,  half  kegs,  tubs 
or  canisters,  40 

Dimensions  of  the  kegs  and  half  kegs 
prescribed,  4-1 

Each  keg,  half  keg  and  tub  shall  be  tared,  4ii 

Centre  bit  shall  be  used  for  the  inspec- 
tion of  butter  and  lard,  43 

How  to  be  branded,  44 

The  marks  and  numbers  to  be  used  for 
designating  the  quality,  45 

Kegs,  &c.  of  unmerchantable  butter  or 
lard  to  be  marked  with  a  cross,  46 

Every  fifth  canister  of  butter,  &c.  only 
need  be  examined,  47 

Butter  or  lard  not  contained  in  kegs,  half 
kegs,  tubs  or  canisters  laden  for  expor- 
tation, to  be  forfeited  for  the  use  of  the 
guardians  of  the  poor,  &c.  48 

Penalty  for  exporting  butter  not  contain- 
ed in  kegs,  half  kegs,  tubs  or  canisters,  49 

Penalty  for  exporting  butter  or  lard  not 
inspected  and  marked  as  merchant- 
able, 50 

Fees  of  the  inspector,  51 

Inspector  may  receive  customary  com- 
pensation for  cooperage,  52 

But  the  owner  may  employ  any  person 
to  perform  it,  53 

By  whom  the  expense  of  inspection  shall 
be  paid,  54 

Pot  and  pearl  ashes  designed  for  expor- 
tation from  the  port  of  Philadelphia, 
liable  to  inspection,  55 

If  imported,  exempted  from  inspection,  56 

Shall  be  put  up  in  tight  full-bound  casks, 
&c.  57 

How  inspected  and  assorted,  58 

The  inspector  shall  weigh  the  casks,  tare 
them,  and  mark  thereon  the  gross 
weight,  59 

How  the  casks  shall  be  branded  by  the 
inspector,  60 


Adulterated  ashes  shall  be  marked  '  con- 
demned,' 61 

Inspector  shall  deliver  the  owner  a  weigh 
note,  62 

Cooperage  shall  be  done  to  insufficient 
casks  at  the  expense  of  the  seller,       63 

Penalty  for  exporting  ashes  not  inspect- 
ed and  approved,  64 

For  selling  condemned  ashes,  except  as 
such,  65 

On  masters  of  vessels,  for  receiving  any 
cask  of  such  ashes  not  branded  as  ap- 
proved, 66 

On  persons  for  intermixing  such  ashes 
with  any  improper  substance.  67 

Fees  for  inspecting  ashes,  68 

To  be  paid  on  condemned  ashes,  69 

Tobacco  designed  for  exportation  from 
the  port  of  Philadelphia,  liable  to  in- 
spection, 70 

Tobacco  imported  exempted  from  inspec- 
tion, if  branded,  71 

The  inspector  shall  provide  store  houses, 
presses,  &c.  72 

The  inspector  shall  strip,  sample  and 
press  the  tobacco,  &c.  73 

Penalty  for  exporting,  &c.  without  in- 
spection, .  74 

Fees  for  inspecting  and  compensation  for 
storage,  75 

Domestic  distilled  spirits  designed  for  ex- 
portation from  the  port  of  Philadelphia, 
liable  to  inspection  at  Philadelphia, 
such  spirits  may  be  inspected :  at  the 
city  of  Lancaster,  Columbia  and 
Washington,  in  the  county  of  Lan- 
caster :  at  Wrightsville,  in  the  county 
of  York :  at  Norristown,  in  the  coun- 
ty of  Montgomery,  76 

Every  inspector  of  spirits  is  a  guager,  and 
shall  guage  and  mark  all  casks  so  sub- 
mitted to  him  for  inspection,  77 

Spirits  liable  to  inspection,  how  put  up,  78 

Casks  used  for  the  purpose,  how  made,  79' 

Inspectors  shall  procure  a  scale,  calipers, 
hydrometer,  &c.  80 

The  standard  of  proofs  established,         81 

The  proofs  how  marked,  82 

The  price  fixed  which  the  purchaser 
may  demand  for  such  casks,  83 

Penalty  for  exporting  spirits  from  Phila- 
delphia before  inspection,  &c.  84 

All  liquors  sold  by  inspection  in  Phila. 
to  be  inspected,  &c.  by  the  inspectors,  85 

Penalty  upon  the  holders  of  inspected  li- 
quors which  shall  on  re-inspection  be 
found  to  be  under  the  proof  marked,  86 

Inspectors  of  spirits  for  Philadelphia, 
shall  guage  casks  containing  cider,       87 

Penalty  on  inspectors  for  guaging  and 
marking  erroneously,  88 


INSPECTIONS. 


259 


If  any  such  inspector  misbehave  in  office, 
his  bond  shall  be  put  in  suit,  89 

Fees  of  the  inspectors  of  domestic  distill- 
ed spirits,  by  whom  they  shall  be  paid,  90 

By  whom  paid  in  cases  of  re-inspection,  91 

Penalty  on  inspector  or  deputy  for  pri- 
vate guaging  or  re-guaging,  &c.  92 

Penalty  on  inspector  or  deputy  for  being 
in  any  way  concerned  in  business  with 
any  distiller,  &c.  93 

Black  oak  bark  designed  for  exportation 
from  Philadelphia,  liable  to  inspection,  94 

How  it  must  be  prepared,  95 

How  it  must  be  packed,  96 

The  manufacturer  shall  brand  his  name 
on  the  casks  under  penalty,  97 

Black  oak  bark  shall  be  deposited  by  the 
owner  for  inspection  at  such  conveni- 
ent place  as  the  inspector  shall  direct,  98 

Inspector  shall  give  the  person  deposit- 
ing it  a  receipt,  99 

Black  oak  bark,  how  assorted  into  qual- 
ities and  denominated,  100 

How  it  shall  be  inspected,  101 

How  it  shall  be  branded  if  merchanta- 
ble, 102 

When  it  shall  be  condemned  and  how 
branded  in  such  case,  103 

Inspector  shall  weigh  the  bark  and  give 
the  owner  an  invoice  of  it,  104 

Penalty  for  exporting,  &c,  before  in- 
spection, 105 

Penalty  for  returning  too  light  a  tare,  106 

Proviso  exempting  unground  bark  and 
patented  preparation  of  bark  from  in- 
spection, 1 07 

Fees  for  inspecting  and  compensation 
for  storage,  108 

Boards,  plank,  timber  and  shingles  de- 
signed for  exportation  from  Philadel- 
phia, liable  to  inspection,  109 

Board,  plank,  timber,  for  exportation, 
shall  be  sound,  &c.  110 

Penalty  for  shipping  boards,  plank  or 
timber  not  inspected,  111 

Fees  for  inspection  of  boards,  plank 
and  other  timber  by  whom  paid,       112 

Commissioners  of  the  counties  of  Cum- 
berland, Dauphin,  Lancaster  &  York, 
to  appoint  and  commission  a  suffi- 
cient number  of  inspectors,  113 

Boards  and  plank  reduced  to,  and  coun- 
ted as  inch  measure,  three  qualities,  1 14 

Flaxseed  designed  for  exportation,  &c. 
shall  be  well  cleaned  and  put  up  in 
casks,  &c.  115 

The  casks  to  be  used,  how  to  be  made,  116 

The  sizes  of  the  casks  specified,  1 J  7 

Each  cask  of  seed  to  be  branded  with 
the  name  of  the  person  who  cleansed 
it,  118 


Penalty  for  exporting,  &c,  in  casks  of 
different  form  or  containing  less  quan- 
tity or  quality,  119 

For  exporting  casks  not  duly  branded,  120 

The  inspectors  aforesaid  shall  be  ap- 
pointed by  the  Governor,  121 

Two  inspectors  of  domestic  distilled 
spirits  to  be  appointed  for  Philadel- 
phia, their  powers,  122 

The  inspectors  empowered  to  appoint 
deouties,  powers  of  the  deputies,        123 

Inspectors  of  domestic  distilled  spirits 
for  Philadelphia  to  appoint  deputies 
jointly,  and  the  principal  inspector  of 
flour  shall  appoint  deputies,  division 
of  inspection  districts,  &c.  124 

The  oath  of  the  inspectors,  where  to  be 
filed,  125 

The  bonds  of  the  inspectors,  how  taken 
and  the  condition  of  it,  126 

The  bonds  to  be  acknowledged  and  re- 
corded in  the  office  of  the  recorder, 
&c.  of  the  county,  127 

Copies  of  these  bonds  certified,  &c, 
made  evidence,  128 

The  inspectors  are  required  to  procure 
at  their  own  cost,  such  brands,  instru- 
ments, &.c,  as  may  be  necessary,     129 

Inspectors  shall  proceed  upon  being  re- 
quired, to  inspect,  unless  actually 
engaged,  under  a  penalty,  130 

The  owner,  &c,  of  the  article  inspected 
may  have  the  judgment  of  the  inspec- 
tor reversed  by  triers,  131 

Magistrates  shall  issue  upon  applica- 
tions, warrants  to  triers,  &c.  132 

How  the  triers  shall  be  appointed,         1 33 

Magistrates  shall  nominate  a  trier  for 
the  inspection,  if  the  inspector  refuses,  134 

The  triers  shall  report  to  the  magis- 
trate, &c.  135 

If  triers  adjudgo  the  article  merchant- 
able, the  costs  of  review  and  pen- 
alty shall  be  paid  by  the  inspector,    136 

The  finding  of  the  tiiers  conclusive,      137 

Appeals  not  allowed  after  twenty  days,  138 

Inspectors  shall  keep  true  accounts  in 
books  of  the  articles  inspected  by 
them,  open  to  examination,  139 

Penalty  for  neglecting  to  keep  accounts, 
&c.  140 

Penalty  for  making  fraudulent  entry,    14 1 

Deputy  inspectors  to  report  to  their 
principals  resident  within  the  same 
county,  within  twenty  four  hours  af- 
ter inspecting  any  article,  142 

Inspectors  shall  ieport  annually  in  the 
month  of  January,  to  the  Auditor 
General,  an  account  of  the  articles 
inspected  during  the  year  preceding, 
&c.  143 
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Inspectors  and  their  deputies  not  to 
trade  in  articles  which  they  are  ap- 
pointed to  inspect,  under  penalty  of 
removal  and  disability,  144 

Proviso  to  the  last  section,  exceptions,  145 

Penalty  for  acting  as  an  inspector  with- 
out authority,  146 

The  powers  and  authorities  of  inspec- 
tors to  enter  craft,  enclosures,  &c.      147 

Inspectors  shall  take  possession  of  for- 
feited articles,  &c.  148 

Inspectors  shall  sell  the  forfeited  articles 
at  auction  unless  it  be  otherwise  pro- 
vided, and  pay  proceeds,  &c.  149 

Persons  obstructing  inspectors  in  the 
execution  of  their  office,  guilty  of  a 
misdemeanor,  150 

Persons  counterfeiting  the  marks  of  in- 


spectors, $c.  guilty  of  a  misdemea- 
nor, 151 

Penalty  upon  persons  packing  articles 
in  casks  bearing  the  inspection  marks 
with  intention  to  defraud,  &c.  152 

Persons  counterfeiting  the  mark  of  a 
miller,  manufacturer,  he.  guilty  of  a 
misdemeanor,  153 

Penalty  on  inspectors  for  demanding 
illegal  fees,  154 

Fines  and  pecuniary  penalties  incurred 
under  this  act,  how  recovered,  1 55 

Town  councils  of  the  boroughs  of  Alle- 
gheny and  the  Northern  Liberties  of 
Pittsburg,  Allegheny  county,  autho- 
rized to  elect,  for  each  of  said  bo- 
roughs, an  inspector  of  salt,  156 

Inspectors  to  give  bond,  annual  report, 
&c.  157 


Act  of  10th  February,  1832,  Tamph.  p.  58. 

An  act  to  provide  for  the  inspection  of  Tobacco  for  the  port  of  Philadelphia. 

1.  Sect.  I.  From  and  after  the  passage  of  this  act,  all  tobacco  arriv- 
ing at  the  port  of  Philadelphia,  for  exportation,  shall  be  subject  to  frtspec, 
tion,  and  the  Governor  of  this  Commonwealth  is  hereby  authorised  and 
empowered  to  appoint  a  suitable  person  as  inspector  thereof,  who,  before 
ho  enters  upon  the  duties  of  his  office,  shall  take  an  oath  or  affirmation, 
before  the  mayor  or  one  of  the  aldermen  of  the  city  of  Philadelphia,  faith- 
fully and  impartially  to  do  and  perform  the  duties  assigned  to  him  by  this 
act,  and  who  shall  not  directly  or  indirectly  be  concerned  in  buying,  sell- 
ing, or  shipping  tobacco. 

Sect.  II.  The  inspector  appointed  as  aforesaid  shall  provide  sufficient 
store  houses,  conveniently  situated  for  shipping  tobacco,  with  presses, 
brands,  and  scratches,  and  all  other  apparatus  that  may  be  necessary  for 
the  purpose  of  inspecting  such  tobacco  as  may  arrive  at  said  port  for  the 
purposes  aforesaid. 

Sect.  III.  The  said  inspector  shall  ask  and  receive,  for  each  and  eve- 
ry hogshead  of  tobacco,  for  stripping,  sampling,  pressing,  coopering,  and 
branding,  from  the  planter,  merchant,  or  importer,  the  sum  of  one  dollar 
for  each  and  every  hogshead  so  stripped,  sampled,  pressed,  coopered  and 
branded,  which  said  fee  shall  be  paid  at  the  lime  said  planter,  merchant, 
or  importer  receives  from  the  inspector  a  sample,  and  said  inspector  shall 
moreover  give  a  certificate  for  each  and  every  hogshead  marked  and 
numbered  as  per  sample,  and  any  person  delivering  said  certificate  for 
the  purpese  of  receiving  said  hogshead  or  hogsheads  within  one  year  shall 
pay  the  said  inspector  the  sum  of  one  dollar  and  twenty-five  cents,  and  if 
said  hogshead  remain  stored  for  any  period  greater  than  one  year,  the 
said  inspector  shall  receive  and  take  for  each  and  every  month  the  same 
shall  have  been  stored,  twelve  and  a  half  cents  per  month,  and  said  in- 
spector shall  be  required  to  make  in  every  hogshead  inspected,  three 
breaks,  and  from  each  break  two  hinds  shall  be  drawn,  tied  up  and  seal- 
ed, which  shall  compose  the  sample  of  the  same. 


'     INSPECTIONS.  2G1 

(Act  of  10th  February,  1032.) 

Sect.  IV.  Any  person  or  persons  who  shall  ship  or  convey  from  this 
commonwealth,  any  tobacco  without  being  inspected  or  branded  as  afore- 
said, he  or  they  so  offending  shall  pay  for  every  such  ofience,  the  sum  of 
fifty -dollars  for  every  hogshead  so  shipped  or  conveyed  as  aforesaid,  to 
be  recovered  by  action  of  debt,  before  any  justice  or  alderman,  in  the 
name  of  the  inspector,  one  half  for  the  use  of  the  said  inspector,  and  the 
other  half  for  the  use  of  the  commonwealth. 

Act  of  1st  April,  1834,  Pamph.  p.  179. 

A  supplement  to  an  act  entitled,  "  An  act  to  provide  for  the  inspection  of  tobacco  for 
the  port  of  Philadelphia." 

Sect.  I.  The  act  entitled,  "  An  act  to  provide  for  the  inspection  of 
tobacco,  for  the  port  of  Philadelphia,"  shall  not  extend  to  any  tobacco 
other  than  such  as  is  intended  for  a  market  beyond  the  United  States; 
and  the  inspector  shall  provide  at  least  one  ware-house  for  inspection,  to 
be  located  within  the  limits  of  the  city  of  Philadelphia. 

Act  of  15th  April,  1835,  Pamph.  p.  284. 

An  act  relating  to  inspections. 

[For  the  preceding  sections  of  this  act — zee  Brtad  and  Flovr.~\ 

2.  Sect.  XLIX.  Salted  beef  and  pork  shall,  if  designed  for  ship  stores 
or  exportation  from  the  port  of  Philadelphia,  bo  liable  to  be  inspected  by 
the  inspector  of  salted  provisions  appointed  for  the  said  port. 

3.  Sect.  L.  Provided,  That  salted  beef  and  pork  as  aforesaid,  which 
shall  be  imported  or  brought  from  any  other  state  or  country,  and  which 
shall  bear  the  brand  of  the  name  of  such  state  or  country  upon  the  casks 
containing  the  same,  may  be  sold  or  exported  as  aforesaid,  as  the  product 
of  the  state  or  country  from  which  it  shall  come,  and  not  as  the  beel  or 
pork  of  Pennsylvania,  without  being  liable  to  inspection  as  aforesaid. 

4.  Sect.  LI.  Salted  beef  and  pork  liable  to  inspection  as  aforesaid, 
shall  be  sound  and  otherwise  merchantable  ;  it  shall  be  well  packed  in 
tierces,  barrels,  or  half  barrels,  and  be  sufficiently  secured  with  salt  and 
pickel. 

5.  Sect.  LII.  Every  tierce,  barrel,  and  half  barrel,  which  shall  be 
used  for  the  purpose  aforesaid,  shall  be  made  of  sound  and  well  seasoned 
white  oak  timber;  it  shall  be  hooped  with  at  least  fourteen  good  and  sub- 
stantial hoops,  and  secured  at  each  upper  bilge  hoop  by  wooden  pins  or 
pegs,  and  at  each  head  or  chine  hoop  with  at  least  three  iron  nails. 

6.  Sect.  LIII.  The  dimensions  of  the  casks  to  be  used  as  aforesaid, 
shall  be  as  follows:  Every  tierce  shall  be  of  the  guage  of  forty-two  gal- 
lons, wine  measure;  every  barrel  which  shall  be  used  for  the  packing  of 
pork,  shall  be  of  the  guage  of  twenty-nine  gallons,  wine  measure;  every 
barrel  which  shall  be  used  for  the  packing  of  beef,  shall  be  of  the  guago 
of  twenty-eight  gallons,  wine  measure  ;  every  half  barrel  which  shall  be 
used  for  the  packing  of  pork  or  beef,  shall  be  of  the  guage  of  fifteen  gal- 
lons, wine  measure. 
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7.  Sect.  LIV.  The  quantity  of  beef  or  pork  which  shall  be  packed  in 
every  cask  used  as  aforesaid,  shall  be  used  as  follows  :  In  every  tierce  so 
used  shall  be  packed  the  full  quantity  or  weight  of  three  hundred  pounds  ; 
in  every  barrel  so  used,  the  full  quantity  or  weight  of  two  hundred 
pounds;  in  every  half  barrel  so  used,  the  full  quantity  or  weight  of  one 
hundred  pounds. 

8.  Sect.  LV.  It  shall  not  be  lawful  for  the  person  packing  or  putting 
up  any  beef  for  tdiip  stores  or  exportation  as  aforesaid,  to  put  or  pack  in 
any  lierce  of  beef  more  than  three  legs  or  shins  of  beef,  or  in  any  barrel 
of  beef  more  than  two  legs  or  shins  o(  beef,  or  in  any  half  barrel  of  beef 
more  than  one  leg  or  shin  of  beef. 

9.  Sect.  LVI.  It  shall  not  be  lawful  for  the  person  packing  or  putting 
up  any  pork  for  ship  stores  or  for  exportation  as  aforesaid,  to  put  or  pack 
in  any  tierce  of  pork  more  than  three  heads  of  pork,  or  in  any  barrel  of 
pork  more  than  one  head  of  pork. 

10.  Sect.  LVII.  It  shall  also  be  lawful  lor  any  person  to  put  up  or 
pack  beef  for  ship  stores  or  exportation  as  aforesaid,  under  the  denomi- 
nation of  "  Extra  Mess,"  "  Mess,"  "  Prime,"  or  "  Cargo"  beef,  if  the 
same  shall  be  of  the  quality  and  assorted  in  manner  herein  specified,  to 
wit:  1.  Extra  mess  beef  shall  consist  of  the  best  pieces  of  oxen  or  steers, 
well  fatted  and  weighing  at  least  six  hundred  pounds,  exclusively  of  the 
hide  and  tallow.  2.  Mess  beef  shall  consist  of  good  pieces  of  large  and 
well  fatted  cattle,  weighing  not  less  than  four  hundred  pounds,  without 
hocks,  shanks,  or  any  of  the  neck.  3.  Prime  beef  shall  consist  of  good 
pieces  of  well  fatted  cattle,  without  hocks  or  more  than  two  shanks  and 
one  half  of  a  neck  to  a  barrel.  4.  Cargo  beef  shall  consist  of  a  propor- 
tion of  good  pieces  of  fatted  cattle,  without  hocks  or  more  than  three 
shanks  and  one  half  of  one  neck  to  a  barrel. 

11.  Sect.  LVIII.  It  shall  also  be  lawful  for  any  person  to  put  up  or 
pack  pork  for  ship  stores  or  exportation,  under  the  denomination  of 
"  Mess,"  "  Prime,"  or  "  Cargo"  pork,  if  the  same  shall  be  of  the  quality 
and  assorted  in  the  manner  herein  specified,  to  wit :  1.  Mess  pork  shall 
consist  of  the  sides  or  rib  pieces  of  well  fatted  hogs  exclusively  of  other 
pieces.  2.  Prime  pork  shall  consist  of  a  proportion  of  side  pieces,  neck 
and  tail  pieces,  and  each  barrel  of  such  pork  may  contain  twenty-four 
pounds  of  head  properly  dressed  and  prepared,  but  not  any  greater  quan- 
tity of  head.  3.  Cargo  pork  shall  be  good  and  merchantable  and  shall 
not  contain  more  than  thirty  pounds  of  head  prepared  as  aforesaid,  nor 
more  than  four  shoulders  to  a  barrel.  4.  The  side  pieces  aforesaid  shall 
be  cut  from  the  back  bone  to  the  belly,  and  each  piece  shall  be  about  five 
inches  wide  and  shall  weigh  not  less  than  four  pounds. 

12.  Sect.  LIX.  The  branding  of  the  words  "Extra  mess,"  or  the 
word  "  Mess,"  "  Prime,"  or  "Cargo,"  as  aforesaid,  by  the  owner  or  per- 
sons putting  up  any  beef  or  pork  shall  be  deemed  a  warranty  by  him  that 
the  article  so  denominated  is  good  and  merchantable  and  assorted  accord- 
ing to  the  requirements  of  this  act. 

13.  Sect.  LX.  The  cooper,  packer,  or  other  person  putting  up  any 
beef  or  pork  liable  to  inspection  as  aforesaid,  shall  distinctly  brand  upon 
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one  of  the  heads  of  the  cask  containing  the  same,  the  initial  letters  of  his 
christian  and  his  surname  at  full  length. 

14.  Sect.  LX1.  The  inspector  aforesaid  shall  brand  upon  every  cask 
of  beef  or  pork  which  he  shall  find  to  be  merchantable  as  aforesaid,  in  a 
plain  legible  manner,  his  name,  the  month,  and  the  word  "  Philadelphia" 
at  full  length. 

15.  Sect.  LXII.  If  the  inspector  aforesaid  shall  find  upon  the  examina- 
tion of  any  tierce,  barrel,  or  half  barrel  of  beef  or  pork,  that  the  same  is 
not  merchantable  as  aforesaid,  he  shall  erase,  effectually  deface  therefrom 
the  brand  marks  of  the  cooper,  packer,  or  person  putting  up  the  same, 
and  if  the  same  cannot  be  made  merchantable  as  aforesaid,  by  salting, 
pickling,  re-packing,  and  coopering,  he  shall  impress  distinctly  upon  one 
of  the  heads  of  such  cask,  the  mark  of  cross,  (thus  X  )  each  stroke  of 
which  shall  be  at  least  three  inches  in  length. 

16.  Sect.  LXIII.  If  any  person  shall  fraudulently  impress  or  brand 
the  words  "  Extra  mess,"  or  the  word  "  Mess,"  "  Prime,"  or  "  Cargo," 
upon  any  cask  of  beef  or  pork  after  the  same  shall  have  been  inspected 
as  aforesaid,  or  shall  fraudulently  ship  or  attempt  to  ship,  lade  or  attempt 
to  lade  on  board  of  any  vessel  for  exportation  from  the  port  aforesaid,  any 
cask  of  beef  or  pork  which  shall  bear  the  mark  or  brand  of"  Extra  mess" 
"  Mess,"  "  Prime,"  or  "  Cargo,"  knowing  such  beef  or  pork  to  be  inferior 
to  the  quality  so  denominated,  or  with  design  to  deceive  or  evade  the  re- 
gulation hereby  intended,  such  person  shall  forfeit  and  pay  for  the  use  of 
the  commonwealth,  two  hundred  dollars  for  every  such  offence,  and  such 
beef  or  pork  shall  be  liable  to  seizure  and  forfeiture. 

17.  Sect.  LXIV.  If  any  person  shall  sell  and  deliver  for  ship  stores  or 
shall  export  or  lade  for  exportation  at  or  from  the  port  of  Philadelphia, 
any  salted  beet  or  pork  liable  to  inspection  as  aforesaid,  before  the  same 
shall  have  been  inspected  and  approved  according  to  law,  such  person 
shall  forfeit  and  pay  for  every  cask  so  sold  and  delivered,  exported  or  la- 
den for  exportation,  one  dollar  and  fifty  cents. 

13.  Sect.  LXV.  Shad  and  herring  put  up  in  barrels  or  half  barrels 
shall,  if  designed  for  exportation  from  the  port  of  Philadelphia,  be  liable 
to  be  inspected  by  the  inspector  of  sailed  provisions  appointed  for  the 
said  port. 

19.  Sect.  LXVI.  Salted  fish  put  up  in  barrels  or  half  barrels  shall, 
before  sale  or  exportation,  be  liable  to  be  inspected  at  the  city  of  Pitts- 
burg and  at  the  borough  of  Columbia,  in  the  county  of  Lancaster,  by  the 
inspectors  of  salted  fish  appointed  for  the  said  city  or  borough  respec- 
tively. 

20.  Sect.  LXVII.  Provided,  That  salted  shad  or  herring  put  up  as 
aforesaid,  which  shall  have  been  imported  or  brought  from  any  other 
State  or  country,  and  which  shall  bear  the  brand  of  the  name  of  such 
state  or  country,  may  be  exported  from  this  state  with  the  same  name 
branded  thereon,  and  not  as  the  shad  or  herring  of  Pennsylvania,  with- 
out being  liable  to  inspection  as  aforesaid. 

21.  Sect.  LXV  III.  Salted  fish  liable  to  inspection  as  aforesaid,  shall 
be  well  packed  and  secured  with  a  proper  quantity  of  dry  salt,  in  casks, 
made  tight  and  sufficient  to  contain  salt  and  pickle,  hooped  with  at  least 
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twelve  good  and  substantial  hoops,  and  secured  at.  each  upper  bilge  hoop 
•with  three  nails  or  pins,  and  at  each  head  or  chine  hoop  with  at  least 
three  nails. 

22.  Sect.  LXIX.  Every  barrel  which  shall  be  used  for  the  purpose 
aforesaid,  shall  be  of  the  following  dimensions,  to  wit :  The  length  of  the 
stave  when  in  the  barrel,  shall  be  twenty-seven  inches  and  a  half;  the 
diameter  at  the  head  of  the  barrel  shall  be  seventeen  inches  and  a  half, 
and  the  diameter  at  the  bilge  shall  be  twenty  inches;  it  shall  be  of  the 
guage  of  twenty-eight  gallons,  wine  measure;  every  half  barrel  which 
shall  be  used  for  the  purpose  aforesaid,  shall  be  of  the  guage  of  fourteen 
gallons,  wine  measure. 

23.  Sect.  LXX.  Every  barrel  and  half  barrel  of  salted  fish,  liable  to 
inspection  as  aforesaid,  shall  be  branded  with  the  initial  letter  of  the  chris- 
tian name,  and  the  surname  at  full  length,  of  the  person  or  persons  putting 
up  the  same  or  the  person  selling  the  same,  under  penalty  of  seventy-five 
cents  for  every  such  cask. 

24.  Sect.  LXXI.  Every  person  who  shall  bring  any  barrel  or  half 
barrel  of  any  such  fish  to  the  said  city  of  Pittsburg,  or  to  the  said  bo- 
rough of  Columbia,  shall,  within  eight  days  thereafter,  deliver  to  the 
proper  inspector  or  his  deputy,  a  written  report  of  the  number  of  casks 
thereof,  and  the  place  where  the  same  shall  have  been  deposited,  under 
the  penalty  of  one  dollar  for  each  and  every  such  cask. 

25.  Sect.  LXXII.  Every  cask  containing  salted  fish,  liable  to  inspec- 
tion as  aforesaid,  shall  be  inspected  by  opening,  and,  if  necessary,  by  un- 
packing and  repacking  the  same,  so  that  the  inspector  may  judge  of  the 
soundness  and  true  packags  of  the  fish,  as  well  as  of  the  contents  of  the 
cask. 

26.  Shot.  LXXIII.  The  inspector  aforesaid  shall  brand,  in  a  plain  and 
legible  manner,  with  the  words;  "Philadelphia,"  "Pittsburg"  or  "Columbia," 
according  to  the  place  of  inspection,  and  also  with  the  name  of  the  kind  of 
fish  inspected,  every  cask  thereof  which  upon  inspection  he  shall  find  to 
be  sound  and  merchantable,  and  secured  in  the  manner  aforesaid.  He 
shall  also  brand  thereon  the  initial  letter  of  his  christian  name  and  his 
surname  at  full  length,  and  either  "  number  one"  or  "number  two,"  ac> 
cording  to  the.  quality  of  the  fish;  that  is  to  say,  fish  of  the  best  quality 
he  shall  brand  or  mark  number  one,  and  fish  of  inferior  quality  number 
two. 

27.  Sect.  LXXIV.  If  the  inspector  shall  upon  examination  find  any 
barrel  or  half  barrel  containing  salted  fish,  not  to  be  of  the  proper  de- 
scription, or  if  he  shall  find  the  fish  not  to  be  merchantable  as  aforesaid, 
he  shall  erase  and  effectually  deface  therefrom  the  brand  marks  ;  and  if 
the  same  cannot  be  made  merchantable  as  aforesaid,  by  salting,  pickling, 
repacking  and  coopering,  it  shall  be  the  duly  of  the  inspector  to  impress 
distinctly  upon  such  barrel  or  half  barrel  a  mark  of  condemnation,  in 
the  manner  following:  1.  If  such  fish  shall  be  inspected  at  Philadelphia, 
the  inspector  shall  impress  upon  one  of  the  heads  of  such  cask  the  mark 
of  a  cross,  (thus,  X,)  each  stroke  of  which  cross  shall  be  at  least  two 
inches  and  a  half  in  length:  2.  If  such  fish  shall  be  inspected  at  the  city 
of  Pittsburg,  or  the  borough  of  Columbia   aforesaid,  the  inspector  shall 
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cause  the  casks  to  be  marked  on  the  bilge  with  a  broad  arrow,  (thus  f,) 
or  if  required  secure  them  for  future  examination,  which  examination  the 
owner  or  person  selling  the  same,  shall  procure  to  be  made  within  four 
days. 

23.  SncT.  LXXV.  If  any  person  shall  export  or  lade  for  exportation 
from  the  port  of  Philadelphia,  or  shall  sell  and  deliver  for  exportation 
from  the  said  port,  any  shad  or  herring  before  the  same  shall  have  been 
inspected  and  approved  and  branded  iind  marked  according  to  law,  such 
person  shall  forfeit  and  pay  for  every  cask  thereof  so  exported  or  laden 
or  sold  and  delivered,  one  dollar  and  thirty-three  cents. 

29.  Sect.  LXXVI.  Provided,  That  if  any  such  fish  shall  be  laden  for 
exportation,  or  shall  be  sold  and  delivered  as  aforesaid,  without  being  so 
branded,  the  inspector  may,  after  the  penalty  for  such  neglect  shall  have 
been  paid,  brand  the  same  with  his  own  name,  and  he  may  demand  and 
receive  therefor,  from  the  person  so  lading  or  selling  and  delivering  the 
same,  the  sum  of  six  cents  for  every  such  cask. 

30.  Sect.  LXXVII.  And  if  any  person  shall  export  or  lade  on  board 
of  any  boat,  raft  or  other  water  craft  for  exportation  from  the  city  of 
Pittsburg,  or  from  the  borough  of  Columbia  aforesaid,  or  shall  sell  or 
purchase  in  the  said  city  or  borough  any  salted  fish  put  up  in  barrels  or 
half  barrels,  before  the  same  shall  have  been  inspected  and  approved  and 
branded  and  marked  according  to  law,  such  persons  shall  forfeit  and  for 
every  cask  so  laden  ten  dollars,  and  for  every  cask  so  sold  or  purchased 
five  dollars. 

31.  Sect.  LXXVIII.  If  any  saltel  fish  liable  to  inspection  as  aforesaid, 
shall  be  found  upon  the  examination  thereof  by  the  inspector,  to  be  frau- 
dulently packed,  either  by  the  use  of  improper  or  unfit  substance,  or  by 
the  intermixture  or  use  offish  of  different  qualities,  the  owner  thereof  or 
hh  agent  shall  forfeit  and  pay  for  each  and  every  such  cask  the  sum  of 
five  dollars. 

32.  Sect.  LXXIX.  Salted  fish  liable  to  inspection  as  aforesaid,  shall, 
if  they  have  remained  on  hand  unsold  or  not  exported  during  six  months 
after  the  inspecting  and  branding  thereof,  as  aforesaid,  be  r.gain  examin- 
ed by  the  inspector,  and  if  found  to  be  unsound  shall  be  subject  to  the 
regulations  provided  for  the  case  of  salted  fish  which  have  not  been  in- 
spected. 

33.  Sect.  LXXX.  Every  cask  of  salted  fish  liable  to  inspection  shall 
be  filled  up  by  the  owner  thereof  or  by  persons  emplo}'ed  by  him  for  that 
purpose,  and  be  packed  or  re-packed  b)'  him  or  them  as  the  case  may  be, 
and  in  all  respects  completed  in  such  manner  as  the  inspector  shall  re- 
quire or  direct,  under  penalty  of  one  dollar  for  each  and  every  cask. 

34.  Sect.  LXXXI.  The  inspector  of  salted  provisions  for  the  port  of 
Philadelphia,  and  the  inspectors  of  salted  fish  for  the  city  of  Pittsburg, 
and  the  borough  of  Columbia,  may  demand  and  receive:  1.  For  in- 
specting, examining,  and  branding  each  barrel  and  half  barrel  of  salted 
fish,  eight  cents.  2.  For  branding  each  barrel  and  half  barrel  of  salted 
herring  with  the  words,  "For  bounty,  and  with  his  own  name,  two 
cents.  3.  For  searching,  packing,  or  re-packing,  heading  and  branding 
a  barrel  of  salted  fish,  thirteen  cents. 

31 
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35.  Sect.  LXXX1I.  The  inspector  of  salted  provisions  for  the  port  of 
Philadelphia,  may  demand  and  receive:  1.  For  inspecting,  examining, 
and  branding  each  tierce,  barrel,  and  half  barrel  of  salted  beef  or  pork, 
eight  cents.  2.  For  searching,  packing  or  re-packing,  heading  and 
branding  a  tierce  of  salted  beef  or  pork,  twenty  cents.  3.  For  searching 
packing  or  re- packing,  heading  and  branding  a  barrel  or  half  barrel  of 
beef  or  pork,  thirteen  cents. 

36.  Sect.  LXXXIII.  The  inspectors  aforesaid,  may  also  demand  and 
receive  such  other  and  further  allowance  and  compensation  as  shall  be 
reasonable  and  customary  to  allow  for  the  expense  and  trouble  of  cooper- 
age in  putting  each  cask  of  salted  provisions  into  good  and  merchantable 
order  and  condition. 

37.  Sect.  LXXXIV.  Provided,  That  the  owner  of  any  salted  provi- 
sion, as  aforesaid,  or  his  agent  may  employ  any  person  other  than  ihe 
said  inspector  to  do  the  cooperage  necessary  to  put  the  same  in  good 
merchantable  order  and  condition,  as  aforesaid,  and  in  such  case  the 
said  inspector  shall  not  be  entitled  to  any  allowance  on  account  of  such 
cooperage. 

38.  Sect.  LXXXV.  The  inspectors  aforesaid,  may  demand  and  re- 
ceive from  the  owner,  possessor,  or  person  selling  any  salted  provisions 
as  aforesaid,  which  shall  be  adjudged  to  be  unmerchantable  or  not,  in 
the  condition  required  by  law  for  sale  or  exportation,  the  same  fees  as 
if  trie  same  had  been  adjudged  to  be  merchantable  and  fit  for  sale  or  ex- 
portation. 

39.  Sect.  LXXXVI.  Butter  and  hogs  lard  shall,  if  designed  for  ex- 
portation from  any  port  or  place  upon  the  river  Delaware,  be  liable  to  be 
inspected  by  the  inspector  of  butter  and  hogs  lard,  appointed  for  the  city 
and  county  of  Philadelphia  or  his  deputy. 

40-  Sect.  LXXXVII.  Butter  and  hogs  lard  liable  to  inspection  p.s 
aforesaid,  shall  be  sufficiently  salted  for  exportation,  and  shall  be  put  up 
in  kegs,  half  kegs,  or  tubs,  made  of  sound  and  well  seasoned  white  oak 
staves  or  timber,  or  in  canisters  :  Provided,  That  butter  and  hogs  lard 
from  any  other  state,  put  up  as  aforesaid,  which  shall  bear  the  brand  or 
the  name  of  such  state,  may  be  exported  from  this  state  with  the  same 
name  branded  thereon,  and  not  as  the  butter  and  hogs  lard  of  Pennsyl- 
vania, without  being  liable  to  inspection  as  aforesaid. 

41.  Sect.  LXXXVIII.  Every  keg  which  shall  be  used  for  the  pur- 
pose aforesaid,  shall  be  sixteen  inches  and  a  half  in  length,  eleven  inches 
in  diameter  at  the  head,  and  thirteen  inches  in  diameter  at  the  bilge;  it 
shall  be  tightened  with  at  least  ten  hoops,  and  nailed  with  three  nails  in 
each  head  hoop.  Every  half  keg  which  shall  be  used  for  the  purpose 
aforesaid,  shall  be  eleven  inches  and  a  half  in  length,  nine  inches  in  dia- 
meter at  the  head  and  ten  inches  in  diameter  at  the  bilge;  it  shall  be 
tightened  with  at  least  eight  hoops  and  be  nailed  with  three  nails  in  each 
head  hoop. 

42.  Sect.  LXXXIX.  Every  keg,  half  keg,  and  tub,  containing  butter 
or  lard,  liable  to  inspection  as  aforesaid,  shall  be  weighed  and  the  tare  or 
weight  thereof,  shall  be  marked  before  inspection  on  one  of  the  heads 
with  a  marking  iron  in  legible  characters. 
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43.  Sect.  XC.  The  instrument  which  shall  he  used  by  the  inspector, 
for  the  purpose  of  boring  and  inspecting  packages  containing  butter  or 
lard,  shall  in  every  case  be  a  centre-bit,  not  exceeding  one  half  of  an  inch 
in  diameter.  And  the  inspector  shall  not  make  therewith  a  hole  which 
shall  exceed  five  eighths  of  an  inch  in  diameter.  He  shall  carefully  re- 
turn the  butter  or  lard  drawn  out  for  inspection  into  the  package  from 
which  it  shall  be  taken,  and  then  securely  plug  up  the  same  with  suffi- 
cient oaken  plugs. 

44.  Sect.  XCI.  The  inspector  aforesaid,  shall  brand  distinctly  each 
package  with  the  initial  letter  of  the  name  of  the  article  inspected,  (to  wit, 
with  the  letter  B  or  L)  which  letter  shall  not  be  less  than  three-fourths  of 
an  inch  in  length. 

45.  Sect.  XCII.  The  inspector  aforesaid  shall  also  use  the  three 
following  marks  and  numbers  in  the  inspection  of  butter  aforesaid,  name- 
ly :  "No.  1,  Extra;"  which  shall  designate  butter  of  the  first  and  best 
quality;  '•«  No.  1,"  which  shall  designate  butter  of  the  second  quality  ; 
and  "  No.  2,"  which  shall  designate  the  third  quality  of  merchantable 
Gutter  ;  and  no  other  number  shall  be  used  by  such  inspector. 

46.  Sect.  XCIII.  If  the  inspector  shall  find  any  butter  or  lard  which 
in  his  opinion  is  not  merchantable,  he  shall  brand  the  head  of  each  keg, 
half  keg,  tub,  containing  it,  with  a  distinct  mark  of  across,  [thus  X,]  and 
each  stroke  of  the  said  cross  shall  be  at  least  two  inches  long. 

47.  Sect.  XCIV.  If  the  butter  or  lard  inspected,  bo  contained  in  can- 
isters, it  shall  be  sufficient  if  the  inspector  examine  as  aforesaid,  one 
canister  in  every  five,  marking  the  package  in  the  manner  aforesaid  con- 
taining such  canisters. 

48.  Sect.  XCV.  All  butter  and  hogs  lard  which  shall  be  laden  for  ex- 
portation as  aforesaid,  if  not  contained  in  kegs,  half  kegs,  tubs  or  canisters 
as  aforesaid,  shall  be  seized  by  the  said  inspector  and  forfeited  to  the 
guardians  for  the  relief  and  employment  of  the  poor,  for  the  city  of  Phila- 
delphia, the  district  of  Southwark  and  the  townships  of  the  Northern 
Liberties  and  Penn,  for  the  use  of  the  poor  in  the  Alms  house  and  house 
of  employment,  in  or  near  the  said  city,  together  with  the  articles  in 
which  the  same  shall  havo  been  packed ;  and  it  shall  be  the  duty  of  the 
said  inspector  forthwith  after  seizures  as  aforesaid,  to  cause  the  same  to 
be  delivered  accordingly  :  Provided,  That  the  porterage  and  other  inciden- 
tal expenses  shall  be  paid  by  the  said  guardians  on  the  delivery  thereof. 

49.  Sect.  XCVI.  And  if  any  person  shall  export  as  aforesaid,  any 
butter  or  hogs  lard  not  contained  in  kegs,  half  kegs,  tubs  or  canisters  as 
aforesaid,  such  person  shall  forfeit  a  sum  which  shall  be  equal  to  the  value 
of  the  butter  or  lard  so  exported,  and  of  the  article  or  thing  in  which  the 
same  may  be  contained,  one  half  for  the  use  of  the  informer  and  the 
Other  half  for  the  use  of  the  commonwealth. 

50.  Sect.  XCVII.  If  any  person  shall  export  or  shall  lade  or  ship  for 
exportation  as  aforesaid,  any  butter  or  hogs  lard  not  inspected  as  afore- 
said, and  marked  as  merchantable,  such  person  shall  forfeit  and  pay  for 
every  keg,  half  keg  and  tub  so  laden,  two  dollars,  one  half  for  the  use  of 
the  informer  and  the  other  half  for  the  use  of  the  commonwealth. 

51.  Sect.  XCVIII.  The   inspector  of  butter  and   hogs   lard    may  de- 
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mand  and  receive  for  inspecting,  examining,  branding  and  plugging  each 
keg,  half  keg  and  tub  of  butter  or  lard,  four  cents,  and  the  like  sum  for 
every  five  canisters  of  butter  or  lard  which  he  shall  inspect. 

52.  Sect.  XCIX.  The  inspector  aforesaid  may  also  demand  and  re- 
ceive  such  other  and  further  allowance  and  compensation  as  shall  be  rea- 
sonable and  customary  to  allow  for  the  expense  and  trouble  of  cooperage, 
and  putting  each  keg,  half  keg  and  tub  of  butter  and  lard  in  good  and  mer- 
chantable order  and  condition. 

53.  Sect.  C.  Provided,  That  the  owner  of  such  butter  or  lard,  or  his 
agent  may  employ  any  person  other  than  the  said  inspector  to  perform  the 
cooperage  necessary  to  put  the  same  in  good  and  merchantable  order  and 
condition  as  aforesaid. 

54.  Sect.  C[.  The  expense  of  the  inspection  of  butter  or  hogs  lard 
shall  be  paid  by  the  purchaser  thereof,  and  the  expense  of  the  cooperage, 
if  any  be  necessary,  shall  be  paid  by  the  seller. 

55.  Sect.  CII.  Pot  and  pearl  ashes  shall,  if  designed  for  exportation 
from  the  port  of  Philadelphia,  be  liable  to  inspection  by  the  inspector  of 
pot  and  pearl  ashes  appointed  for  the  said  port. 

56.  Sect.  CUT.  Provided,  That  pot  or  pearl  ashes  which  shall  have 
been  imported  or  brought  from  any  other  state  or  country,  and  which  shall 
bear  the  brand  of  the  name  of  such  state  or  country,  may  be  exported 
from  this  state,  with  such  name  branded  thereon  as  the  product  and  man- 
ufacture of  the  state  from  which  it  shall  come,  and  not  as  the  product  or 
manufacture  of  Pennsylvania,  without  being  liable  to  inspection  as  afore- 
said. 

57.  Sect.  CIV.  Pot  and  pearl  ashes  liable  to  inspection  as  aforesaid, 
shall  be  put  up  and  secured  in  sound,  tight  and  full  bound  casks  made  of 
white  oak  staves  and  heading,  or  of  such  other  sound  timber  as  the  in- 
spector shall  judge  proper;  and  every  cask  which  shall  be  used  for  the 
purpose  aforesaid,  shall  be  twenty-nine  inches  in  length  and  nineteen 
inches  in  diameter  at  the  heads. 

58.  Sect.  CV.  The  inspector  aforesaid  shall  for  the  purpose  of  inspec- 
tion, start  the  ashes  submitted  to  him  out  of  the  casks  and  carefully  ex- 
amine and  try  the  same.  He  shall  assort  them  into  three  different  sorts 
or  kinds  as  hereinafter  provided,  if  necessary,  and  put  each  sort  or  kind 
by  itself,  in  casks  rnado  in  the  manner  hereinafter  directed. 

59.  Sect.  CVI.  The  inspector  aforesaid  shall  after  starting  the  ashes 
for  inspection,  weigii  each  cask  containing  the  same;  he  shall  also  weigh 
each  cask  thereof,  after  the  same  shall  have  been  repacked;  he  shall 
mark  thereon  with  a  marking  iron,  the  gross  weight  of  such  cask,  and 
also  thereunder  the  tare. 

60.  Sect.  CVII.  The  inspector  aforesaid  shall  brand  in  plain  legible 
letters  the  head  of  each  cask  of  ashes  inspected  and  approved  by  him  in 
the  following  manner:  1.  With  the  words  "Pot  ashes"  or  "  Pearl  alli- 
es," according  to  the  contents.  2.  With  the  words  "  First  sort,"  "  Second 
sort"  or  "  Third  sort,"  according  to  the  quality  of  the  ashes  aforesaid. 
3.  With  the  letters  of  his  name  and  'with  the  words  "  Port  of  Philadel- 
phia," and  in  figures  the  year  in  which  the  inspection  shall  be  made. 

01.  Sect.  CVIII.  If  the  inspector  aforesaid  shall  discover   any  adul- 
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tcration  of  the  ashes  submitted  to  his  inspection,  cither  by  the  admixture 
of  stone,  lime,  or  any  other  improper  substance,  he  shall  distinctly  brand 
the  cask  containing  such  adulterated  ashes  with  the  word  "  Condemned." 

62.  Sect.  C1X.  The  inspector  aforesaid  shall  after  the  inspection  and 
approval  of  any  ashes  aforesaid,  deliver  to  the  owner  or  possessor  there- 
of an  invoice  or  weight  note  under  his  hand,  in  which  he  shall  put  down 
the  weight  of  each  cask  and  shall  distinguish  the  contents  thereof  in  the 
manner  hereinbefore  directed,  and  not  in  any  other  way  or  by  any  other 
denomination. 

63.  Sect.  CX.  If  any  cask  containing  ashes  as  aforesaid,  shall  in  the 
judgment  of  the  inspector  be  insufficient  or  untit  for  exportation,  such 
cooperage  shall  be  done  or  such  new  casks  shall  be  made  as  may  in  the 
opinion  of  the  inspector  be  necessary,  at  the  expense  of  the  seller. 

64.  Sect.  CXI.  If  any  person  shall  export  or  lade  for  exportation 
from  the  port  of  Philadelphia,  any  pot  or  pearl  ashes  liable  to  inspection 
as  aforesaid,  before  the  same  shall  have  been  inspected  and  approved 
according  to  law,  such  person  shall  forfeit  such  pot  or  pearl  ashes  and 
every  cask  thereof  so  laden  or  exported  or  the  value  ther«of. 

.  65.  Sect.  CXII.  If  any  person  shall  sell  or  offer  expose  for  sale  any 
ashes  condemned  as  aforesaid,  for  any  other  than  condemned  ashes,  he 
shall  forfeit  the  sum  of  twenty-five  dollars  for  every  cask  thereof  so  sold 
or  exposed  for  sale. 

6  '.  Sect.  CXIII.  The  master  or  commander  of  any  vessel  who  shall 
receive  any  cask  of  pot  or  pearl  ashes  liable  to  inspection  as  aforesaid,  and 
not  branded  as  approved  in  the  manner  aforesaid,  shall  forfeit  and  pay  the 
sum  of  twelve  dollars  and  fifty  cents  for  every  such  cask. 

67.  Sect.  CXIV.  Every  person  who  shall  intermix  with  any  pot  or 
pearl  ashes  any  stone,  lime,  salt,  or  other  improper  substance  with  intent 
to  defraud,  shall  forfeit  and  pay  the  sum  of  twenty  dollars  for  every  cask 
which  shall  be  found  to  contain  ashes  so  adulterated. 

6:?.  Sect.  CXV.  The  inspector  of  pot  and  pearl  ashes  may  demand 
and  receive  for  starting,  trying,  assorting,  inspecting,  re-packing,  mark- 
ing and  branding  each  cask  of  pot  or  pearl  ashes  and  for  all  other  the 
services  hereinbefore  required  of  him,  at  the  rate  of  ten  cents  for  every 
hundred  weight  of  such  ashes,  one  half  of  which  shall  be  paid  by  the  sel- 
ler and  the  other  half  by  the  purchaser  thereof. 

69.  Sect.  CXVI.  If  the  ashes  submitted  to  inspection  as  aforesaid 
shall  be  condemned,  the  person  owning  or  submitting  the  same  for  in- 
spection shall  pay  to  the  inspector  the  like  fees  as  though  such  ashes  had 
been  merchantable. 

70.  Sect.  CXVII.  All  tobacco  designed  for  exportation  from  the  port 
of  Philadelphia,  shall  be  liable  to  be  inspected  by  the  inspector  of  tobacco 
appointed  for  the  said  port. 

71.  Sect.  CXVIII.  Provided,  That  tobacco  imported  or  brought  from 
any  other  state  or  country  which  shall  bear  the  brand  or  mark  of  the 
name  of  such  state  or  country  upon  the  cask  or  package  containing  the 
same,  may  be  exported  as  the  product  of  the  state  or  country  from  which 
it  came  and  not  as  the  product  of  Pennsylvania,  without  being  liable  to 
inspection  as  aforesaid. 
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72.  Sect.  CXIX.  The  inspector  of  tobacco  shall  provide  and  keep  suf- 
ficient store  houses  at  any  place  between  Prune  and  Green  street  conve- 
niently situated  for  shipping  tobacco,  and  also  presses,  brands,  scratches, 
and  all  other  apparatus  necessary  for  the  inspecting  of  such  tobacco  as 
may  be  liable  to  inspection  as  aforesaid. 

73.  Sect.  CXX.  It  shall  be  the  duty  of  the  inspector  aforesaid  to  strip, 
6ample,  and  press  all  tobacco  submitted  to  his  inspection  ;  he  shall  make 
in  every  hogshead  inspected  three  breaks,  and  from  each  break  two  hands 
shall  be  drawn,  tied  up  and  sealed,  which  shall  compose  the  sample  of  the 
same ;  he  shall  also  give  a  certificate  for  each  and  every  hogshead,  mark- 
ed and  numbered  as  per  sample. 

74.  Sect.  CXXI.  If  any  person  shall  export  or  lade  for  exportation 
from  the  port  aforesaid,  any  tobacco  liable  to  inspection  as  aforesaid,  be- 
fore the  same  shall  have  been  inspected  and  approved  according  to  law, 
such  person  shall  forfeit  and  pay  for  every  hogshead  so  exported  or  laden 
fifty  dollars,  one  half  for  the  use  of  the  inspector,  the  other  half  for  the 
use  of  the  commonwealth. 

75.  Sect.  CXX1I.  The  inspector  of  tobacco  may  demand  and  receive 
upon  each  hogshead  of  tobacco  for  stripping,  sampling,  pressing,  cooper- 
ing and  branding,  one  dollar,  which  fee  shall  be  paid  by  the  planter,  mer- 
chant, or  importer,  at  the  time  he  shall  receive  the  sample.  He  may  de- 
mand and  receive  the  further  sum  of  one  dollar  upon  each  hogshead 
which  he  shall  deliver  any  time  within  one  year,  to  any  person  who  shall 
produce  to  him  the  certificate  given  as  aforesaid,  for  the  purpose  of  re- 
ceiving the  same.  He  may  also  demand  and  receive  upon  each  hogshead 
which  shall  remain  stored  for  any  period  greater  than  a  year  after  the 
same  shall  have  been  inspected  by  him,  at  the  rate  of  twenty-five  cents 
for  every  month  he  shall  have  stored  the  same. 

76.  Sect.  CXXIII.  Spirituous  liquors  distilled  within  this  common- 
wealth, shall  if  designed  for  exportation  from  the  port  of  Philadelphia, 
except  when  shipped  coastwise  by  the  distiller  or  his  agent,  shall  be  liable 
to  inspection  by  an  inspector  of  domestic  distilled  spirits,  appointed  for  the 
city  and  county  of  Philadelphia.  Domestic  distilled  spirits  may  also  be 
inspected  at  each  of  the  following  named  places,  to  wit :  At  the  city  of 
Lancaster,  by  the  inspector  of  domestic  distilled  spirits  appointed  for  said 
city ;  at  the  borough  of  Columlia  in  the  county  of  Lancaster,  by  the  in- 
spector of  domestic  distilled  spirits  appointed  for  the  said  borough;  at  the 
borough  of  Washington  in  the  county  of  Lancaster,  by  the  inspector  of 
domestic  distilled  spirits  residing  in  the  said  borough,  and  appointed  for 
the  said  borough  and  the  township  of  Manor;  at  the  town  of  Wrightsville 
in  the  county  of  York,  by  the  inspector  of  domestic  distilled  spirits  ap- 
pointed for  the  said  town  ;  at  the  borough  of  Norristown  in  the  county  of 
Montgomery,  by  the  inspector  of  domestic  distilled  spirits  appointed  for 
said  borough. 

77.  Sect.  CXXIV.  Every  inspector  of  domestic  distilled  spirits,  shall 
also  by  virtue  of  his  said  office  be  a  guager,  and  shall  perform  the  duty 
of  guaging  all  casks  containing  such  spirits,  submitted  to  his  inspection, 
and  shall  mark  thereon  the  quantity  of  spirits  therein  contained  in  the 
manner  hereafter  provided. 
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78.  Sect.  CXXV.  Spirituous  liquors  liable  to  inspection  as  aforesaid, 
feha.ll  be  put  up  in  barrels,  double  barrels  or  hogshead 

79.  Sect.  CXXV1.  Every  cask  which  shall  be  used  for  the  purpose 
aforesaid,  shall  be  tight  and  made  of  sound,  well  seasoned  white  oak  staves, 
free  of  sap :  and  every  barrel  so  used,  shall  be  secured  with  twelve  good 
hoops,  and  every  double  barrel  and  every  hogshead  so  used,  shall  be  se- 
cured with  sixteen  good  hoops. 

80.  Sect.  CXXV1I.  Every  inspector  of  domestic  distilled  spirits  as 
aforesaid,  shall  have  or  procure  and  keep  constantly  in  good  order,  a  cor- 
rect set  of  sruairinu-  instruments,  made  in  accordance   with  the  standard 
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measure  of  the  wine  gallon  of  this  commonwealth,  namely,  a  scale,  cab-' 
pers  and  a  rod  ;  he  shall  also  procure  and  keep  as  aforesaid,  a  hydrome- 
ter of  the  kind  commonly  called  "Dicas'  Liverpool  patent  hydrometer." 

81.  Sect.  CXXVIII.  The  standard  of  proofs  of  domestic  distilled  spir- 
its, shall  be  as  follows,  to  wit:  If  the  liquor  shall  be  hydrometer  proof  or 
one  hundred  spirits,  and  one  hundred  parts  water,  it  shall  be  marked  as 
liquor  of  the  fourth  proof;  if  the  liquor  shall  be  five  degrees  below  hy- 
drometer proof,  it  shall  be  marked  as  liquor  of  the  third  proof;  if  the 
liquor  shall  be  ten  degrees  below  hydrometer  proof,  it  shall  be  marked  as 
liquor  of  the  second  proof;  if  the  liquor  shall  be  fifteen  degrees  below 
hydrometer  proof,  it  shall  be  marked  as  liquor  of  the  first  proof. 

82.  Sect.  CXX1X.  The  inspector  or  deputy  aforesaid,  having  ascer- 
tained the  quantity,  strength  and  quality  of  any  spiritnous  liquors  as  afore- 
said, and  also  the  ullage,  shall  grave  or  scrape  with  a  scraping  iron  on 
one  of  the  heads  of  each  cask  inspected  by  them  containing  whiskey,  the 
exact  proof  and  degrees  thereof  and  the  quantity  of  gallons  or  full  con- 
tents of  such  cask,  and  the  deficit  or  number  of  gallons  out  at  a  time  of 
such  inspection,  if  any ;  and  it  shall  be  the  duty  of  such  inspector  or  de- 
puly,  at  the  request  of  the  person  or  agent  applying  to  have  whiskey 
inspected,  to  make  out  and  subscribe  a  certificate  exhibiting  in  separate 
columns  the  number  of  casks,  and  the  kinds ;  the  number  of  gallons  or 
full  contents,  the  deficit  of  gallons  or  outs,  if  any,  and  the  proofs  and 
degrees  thereof,  and  deliver  the  same  to  the  applicant,  and  the  said  inspec- 
tor shall  receive  for  inspecting,  guaging,  marking,  replacing  the  bung  and 
such  certificate,  a  fee  often  cents  per  cask  only. 

83.  Sect.  CXXX.  The  owner  or  seller  of  (he  cask  made  as  aforesaid, 
shall  be  entitled  to  demand  and  receive  from  the  purchaser,  one  dollar 
and  twenty-five  cents  for  each  barrel,  and  one  dollar  and  seventy-five 
cents  for  each  double  barrel,  and  two  dollars  and  twenty-five  cents  for 
each  hogshead. 

84.  Sect.  CXXXI.  If  any  person  shall  export  or  lade  for  exportation 
from  the  port  of  Philadelphia,  any  distilled  spirituous  liquors  liable  to  in- 
spection as  aforesaid,  before  the  same  shall  have  been  inspected  and  mark- 
ed  according  to  law,  such  person  shall  forfeit  and  pay  ten  dollars  for 
every  barrel,  and  twenty  dollars  for  every  double  barrel  and  hogshead, 
or  other  cask  or  vessel  containing  such  liquors  so  exported  or  laden,  to  be 
recovered  by  the  inspector  aforesaid,  for  the  city  and  county  of  Philadel- 
phia, for  the  use  of  the  poor  of  the  said  city  and  county:  Provided,  That 
it  shall  and  may  be  lawful  for  any  distiller  of  whiskey  or  his  agent,  in- 
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tending  to  ship  whiskey,  the  produce  of  his  own  stills,  coastwise,  to  ship 
the  same  without  inspection,  upon,  with  or  at  the  office  of  one  of  the  prin- 
cipal inspectors,  an  invoice  or  list,  exhibiting  the  number  and  kinds  of 
casks  intended  to  be  shipped,  with  an  affidavit  annexed  by  himself  or  agent, 
that  such  whiskey  was  made  by  him,  and  is  intended  for  a  market  in  one 
of  the  sister  states,  together  with  a  notice  of  the  name  of  the  vessel  on 
which  the  same  is  intended  to  be  shipped,  and  the  place  where  it  is  intended 
to  be  taken  on  board,  at  least  three  hours  belore  it  shall  be  put  on  board* 

85.  Sect.  CXXX1I.  All  liquors  sold  by  inspection  at  the  port  of  Phila- 
delphia, shall  be  inspected  and  guaged  by  the  inspector  of  domestic  distilled 
spirits  appointed  as  aforesaid. 

86.  Sect.  CXXXIII.  If  upon  the  subsequent  inspection  of  any  liquors 
which  have  been  inspected  and  marked  as  aforesaid,  such  liquors  shall 
be  found  to  be  under  the  proof  originally  marked,  the  holder  thereof  shall 
be  liable  to  a  penalty  to  be  estimated  as  follows,  to  wit:  For  every  gallon 
two  degrees  under  the  proof  so  marked,  two  cents  ;  tor  every  gallon  three 
degrees  under  the  proof  so  marked,  six  cents,  and  so  on  in  that  ratio. 

87.  Sect.  CXXXIV.  It  shall  be  the  duty  of  the  inspector  of  domestic 
distilled  spirits,  appointed  for  the  city  and  county  of  Philadelphia,  upon 
the  request  of  the  seller  or  buyer  of  any  cider  contained  in  hogsheads  or 
other  casks  containing  more  than  thirty-two  gallons,  to  guage  and  mark 
the  contents  of  such  cask  thereon,  in  the  manner  hereinbefore  provided. 

88.  Sect.  CXXXV.  Every  inspector  who  shall  guage  and  mark  erro- 
neously any  cask  of  spirits  or  cider  liable  to  his  inspection,  as  aforesaid, 
shall  forfeit  and  pay  to  the  person  who  may  be  injured  thereby  twice  the 
value  of  the  excess  or  deficiency  of  the  quantity  marked  of  the  quantity 
actually  contained  in  such  cask. 

89.  Sect.  CXXXVI.  If  any  inspector  ot  domestic  distilled  spirits  shall 
make  use  of  a  false  hydrometer  or  guaging  instruments  knowing  them 
to  be  such,  or  shall  in  any  way  misbehave  or  abuse  the  powers  granted 
to  him,  the  Governor  shall  upon  receiving  information  thereof  cause  the 
official  bond  of  such  inspector  to  be  put  in  suit. 

90.  Sect.  CXXXVII.  The  fees  of  inspection  at  Philadelphia,  afore- 
said, shall  be  paid  by  the  purchaser  in  case  the  spirits  shall  come  up  to 
proof,  otherwise  the  same  shall  be  paid  by  the  person  offering  the  same 
for  sale. 

91.  Sect.  CXXXVIII.  Whenever  any  cask  of  any  such  distilled  spir- 
its shall  be  re-inspected,  the  seller  or  person  offering  to  sell  the  same  shall 
pay  the  fees  of  re-inspection,  if  the  proof  shall  be  under  the  proof  mark- 
edon  such  cask,  and  the  buyer  shall  pay  the  fees  of  such  re-inspectinn  if 
the  proof  shall  not  be  under  the  proof  marked  as  aforesaid. 

9>.  Sect.  CXXXIX.  It  shall  be  unlawful  for  any  inspector  or  deputy, 
during  the  continuance  of  his  or  their  office,  to  do  any  private  guaging, 
and  every  inspector  or  deputy  who  shall  upon  the  application  of  any  deal- 
er in  spirituous  liquors  re-guagc  any  cask  containing  whiskey  or  other 
spirituous  liquors  and  allow  or  make  the  said  cask  to  contain  more  gal- 
lons, or  a  greater  quantity  than  when  gua«ed  for  the  maker  or  agent  for 
the  maker  of  whiskey,  or  who  shall  in  any  way  be  found  colluding  with 
the  dealer  to  defraud  "the  distiller,  or  who  shall  so  engage  in  any  private 
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gUaging,  shall  Upon  conviction  of  such  ofFencc,  forfeit  and  pay  to  the 
use  of  the  commonwealth  the  sum  of  fifty  dollars,  and  be  forever  dis- 
abled to  act  as  an  inspector  or  guager  of  liquor. 

93.  Sect.  CXL.  No  inspector  or  deputy  inspector  of  domestic  distilled 
spirits  shall  be  concerned  in  purchasing  or  selling  domestic  distilled  spirits 
except  for  his  own  private  use,  nor  shall  any  inspector  or  deputy  be  in  any 
Way  concerned  in  business  or  trade  with  any  distiller  or  manufacturer  or 
any  other  person  in  the  purchase  or  sale  of  domestic  spirits,  under  a  pen- 
alty of  live  hundred  dollars  and  a  forfeiture  of  their  office. 

94.  Sect.  CXLI.  Ground  black  oak  bark  shall,  if  designed  for  expor- 
tation from  the  port  of  Philadelphia,  be  liable  to  be  inspected  by  the  in- 
spector of  bark  appointed  for  the  said  port. 

95.  Sect.  CXLII.  All  bark  liable  to  inspection,  as  aforesaid,  shall  be 
shaved  clean  from  the  ross  or  outside  bark  ;  it  shall  be  ground  sufficiently 
fine  for  use  and  be  free  from  damage  by  wet,  mould  or  otherwise. 

96.  Sect.  CXLIII.  All  bark  designed  for  exportation,  as  aforesaid, 
shall  be  well  packed  in  good  and  sufficient  casks  having  at  least  twelve 
hoops  thereon,  with  lining  hoops  on  each  end  well  secured. 

97.  Sect.  CXLIV.  Every  manufacturer  of  bark  for  exportation,  as 
aforosaid,  shall  brand  upon  the  head  of  each  cask  his  name  distinctly  and 
at  length,  under  penalty  of  one  dollar  for  each  cask  which  shall  not  be  so 
branded. 

98.  SECTi  CXLV.  Bark  liable  to  inspection,  as  aforesaid,  shall  for  the 
purpose  of  inspection  be  deposited,  at  the  expense  of  the  owner  thereof, 
at  such  convenient  place  within  the  city  or  liberties  of  Philadelphia,  and 
if  the  quantity  to  be  inspected  is  less  than  ten  casks,  at  such  place  as  the 
inspector  aforesaid  shall  direct. 

99.  Sect.  CXL VI.  It  shall  be  the  duty  of  the  inspector  aforesaid,  to 
give  the  person  depositing  such  bark  as  aforesaid,  or  to  the  owner  thereof 
a  receipt  acknowledging  the  delivery  thereof  to  him  for  the  purpose  of  in- 
spection, and  he  shall  not  deliver  such  bark  to  any  person  until  it  shall 
have  been  inspected  and  approved  of  or  condemned. 

100.  Sect.  CXLVII.  Merchantable  bark  as  aforesaid  shall  be  divided 
into  three  sorts  of  qualities  according  to  its  value,  to  be  denominated 
"  First  quality,"  "  Second  quality"  or  "  Third  quality,"  and  each  quality 
as  aforesaid  shall  be  divided  again  into  two  sorts  or  kinds  according  to 
its  value,  to  be  denominated  "  No.  1"  or  "  No.  2:"  that  is  to  say,  mer- 
chantable bark  of  the  best  quality  and  manufactured  in  the  best  manner 
shall  be  rated  or  denominated  "  First  quality,  No.  1,"  and  merchantable 
bark  inferior  in  quality  or  manufacture  to  the  first  quality  No.  1,  as  afore- 
said, shall  berated  or  denominated  "  First  quality,  No.  2;"  "Second 
qualify,  No.  1,"  "Second  quality,  No.  2;"  "Third  quality,  No.  1,"  or 
M  Third  quality,  No.  2,"  as  its  quality  or  manufacture  may  merit. 

101.  Sect.  CXLVIII.  The  inspector  of  bark  shall,  in  performing  the 
duties  of  his  office,  start  and  unpack  if  necessary  bark  submitted  to  him 
for  inspection,  and  carefully  examine  the  quality  and  manufacture  thereof, 
and  thereupon  he  shall  properly  repack  the  same  and  brand  the  casks  in 
the  manner  hereinafter  directed. 

102.  Sect.  CXL1X.  The  inspector  aforesaid  shall  brand  each  cask  of 
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bark  inspected  by  him  which  he  shall  find  to  be  merchantable,  in  the 
manner  following:  1.  With  the  words  "  First  quality,"  "Second  quali- 
ty," or  "  Third  quality,"  and  with  "  No.  1,"  or  "  No.  2,"  according lo  its 
quality  as  aforesaid.  2.  With  his  own  name  and  also  with  the  word 
"  Philadelphia." 

103.  Sect.  CL.  If  the  inspector  shall  find  in  any  cask  of  bark  sub- 
mitted to  his  inspection  as  aforesaid,  any  mixture  of  different  barks  or  of 
tan  or  other  extraneous  substances,  or  if  the  same  shall  not  be  shaved 
clean  from  ross,  and  be  free  from  damage  by  wet,  mould  or  otherwise  as 
aforesaid,  he  shall  condemn  the  same  and  mark  distinctly  on  each  head, 
with  a  marking  iron,  the  letter  C. 

104.  Sect.  CL1.  The  inspector  shall  weigh  each  cask  and  furnish  the 
owner  with  an  invoice  specifying  the  gross  weight  and  the  tare  of  each 
cask,  which  invoice  shall  be  signed  by  him,  and  for  every  hundred  weight 
gross  there  shall  be  an  allowance  of  one  pound  for  draft. 

105.  Sect.  CL1I.  If  any  person  shall  export  or  lade  for  exportation 
from  the  port  of  Philadelphia,  any  ground  black  oak  bark  before  the  same 
shall  have  been  inspected  and  approved  as  merchantable  by  the  officer 
appointed  for  that  purpose,  such  person  shall  forfeit  and  pay  twenty  dol- 
lars for  every  cask  so  exported  or  laden,  one  half  to  the  use  of  the  person 
who  shall  prosecute  therefor,  and  the  other  half  for  the  use  of  the  com- 
monwealth. 

11)6.  Sect.  CLIII.  If  any  person  shall  return  on  any  cask  a  lighter 
tare  than  is  the  actual  weight,  such  person  shall  forfeit  and  pay  the  sum 
of  twenty  dollars  for  every  such  cask,  one  half  for  the  use  of  the  person 
who  shall  prosecute  therefor,  and  the  other  half  for  the  use  of  the  com- 
monwealth. 

107.  Sect.  CLIV.  Nothing  in  this  art  shall  be  construed  to  prevent 
any  person  from  exporting  any  oak  bark  unground,  nor  from  selling  bark 
which  may  have  been  condemned  for  home  consumption  ;  nor  shall  any 
thing  in  this  act  be  construed  to  extend  to  liquid  extracts  of  bark  or  to 
any  preparation  of  bark  for  which  a  patent  has  been  obtained,  or  for  which 
a  patent  may  hereafter  be  obtained  from  the  United  States. 

108.  Sect.  CLV.  The  inspector  of  ground  black  oak  bark  may  de- 
mand and  receive  for  inspecting  every  ton  weight  of  bark,  one  dollar; 
one  half  of  which  sum  shall  be  paid  by  the  buyer,  and  the  other  half  by 
the  seller;  for  the  storage  of  every  hogshead  of  bark,  five  cents  per  week, 
and  a  proportionate  sum  for  tierces  and  barrels. 

109.  Sect.  CLVI.  All  boards,  plank,  timber,  and  shingles,  shall,  if 
designed  for  exportation  from  the  port  of  Philadelphia,  be  liable  to  be  in- 
spected at  the  city  and  county  of  Philadelphia,  by  the  inspector  appointed 
for  that  purpose. 

110.  Sect.  CLV1I.  All  boards,  plank  and  timber  designed  for  expor- 
tation as  aforesaid,  shall  be  good,  sound,  and  of  such  thickness  and  quali- 
ty as  they  are  declared  to  be  by  the  seller,  and  all  such  boards  and  plank 
shall  also  be  square  edged. 

111.  Sect.  CLVIII-  If  any  person  shall  ship  off  from  the  port  afore- 
said any  boards,  plank,  or  timber  which  have  not  been  inspected,  mea- 
sured, culled,,  or  counted  by  the  officer  appointed  for  that  purpose,  and 
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approved  by  him  as  merchantable,  such  person  shall  forfeit  and  pay  the 
sum  of  one  dollar  fifty  cents  for  every  thousand  feet  of  boards,  plank 
or  timber  so  shipped  or  exported,  and  so  in  proportion  for  any  greater  or 
less  quantity. 

11*<J.  Sect.  CLIX.  The  inspector  and  measurer  of  lumber  may  de- 
mand and  receive  for  inspecting  and  examining,  boards  and  plank  ac- 
cording to  the  superficial  measure,  twenty-five  cents  for  every  thousand 
feet.  For  inspecting  other  timber  reduced  to  cubical  feel,  ten  cents  for 
every  ton  consisting  of  forty  cubical  feet;  one  half  to  be  paid  by  the  buy- 
er and  the  other  half  by  the  seller. 

113.  Sect.  CLX.  It  shall  be  the  duty  of  the  board  of  county  commis- 
sioners of  the  counties  of  Cumberland,  Dauphin,  Lancaster  and  York,  as 
soon  as  may  be  after  the  passage  of  this  act,  to  appoint  and  commission  a 
sufficient  number  of  competent  persons,  in  their  counties,  to  be  inspectors 
of  lumber  at  the  different  landings  on  the  Susquehanna,  and  in  the  borough 
of  York,  who  shall  continue  in  office  until  the  month  of  March,  one  thou- 
sand eight  hundred  and  thirty-six,  or  until  others"aro  appointed  and  the 
respective  boards  of  commissioners  of  said  counties,  shall,  in  the  month 
of  March  in  every  year,  appoint  and  commission  a  sufficient  number  of 
competent  lumber  inspectors  as  aforesaid,  who  shall  continue  to  act  for 
one  year,  or  until  others  are  appointed,  and  the  said  inspectors  shall  be- 
fore they  enter  upon  the  duties  of  their  appointment,  take  and  subscribe 
an  oath  or  affirmation  before  some  judge  or  justice  of  the  peace,  of  the 
proper  county,  faithfully  to  perform  the  duties  of  inspector  of  lumber  ac- 
cording to  law  and  to  the  best  of  his  knowledge,  a  certificate  of  such  oath 
he  shall  file  in  the  commissioners'  office  of  the  proper  county;  and  it  shall 
be  the  duty  of  all  inspectors  so  appointed,  to  inspect,  (and  if  not  correctly 
done,  to  measure  and  mark  the  quantity  of  feet,)  and  count  all  lumber 
sold  at  the  respective  places,  or  elsewheie,  that  they  shall  be  required  to 
by  the  buyer  and  seller:  Provided,  That  no  person  who  shall  have  been 
appointed  an  inspector  of  lumber,  shall  directly  or  indirectly  be  engaged 
in  buying  or  selling  of  lumber,  under  the  penalty  of  twenty  dollars  to  be 
recovered  as  debts  of  like  amount  are  recoverable,  for  the  use  of  the  di- 
rectors of  the  poor  of  the  proper  county. 

114.  Sect.  CLXI.  AH  boards  and  planks  shall  be  reduced  to  and 
counted  as  inch  measure,  of  which  there  shall  be  but  three  qualities,  viz: 
Panel,  common,  and  cullings,  that  is  to  say,  all  boards  and  plank  that 
shall  not  have  more  than  three  small  sound  knots  not  more  than  half  an 
inch  in  diameter,  without  sap  or  shake  or  any  other  defect,  or  being  free 
from  knots,  and  not  having  on  an  average  more  run  of  sap  than  half  the 
thickness  of  the  board  or  plank,  shall  be  deemed  and  counted  as  panel; 
and  all  boards  and  plank  that  shall  not  contain  more  than  three  sound 
knots,  nor  more  than  one  inch  in  diameter,  and  not  more  iun  of  sap  than 
half  the  thickness  of  the  board  or  plank,  shall  be  deemed  and  counted  as 
common  ;  a  split  in  the  end  of  a  board  or  plank  nearly  straight,  and  not 
over  two  feet  in  length,  shall  not  condemn  it  to  an  inferior  quality;  the 
split  shall  not  vary  more  than  half  an  inch  to  a  foot  from  a  straight  line: 
Provided,  It  has  no  other  defect;  that  all  boards  or  planks  that  are  rot- 
ten, worm-eaten,  wind-shaken,  or  olherwise  defeclive,  may  be  docked 
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according  to  what  the  inspector  upon  his  oath,  shall  deem  them  injured 
for  the  mechanic's  use.  All  grub,  plank,  and  binders,  shall  be  counted  at 
half  the  quantity  actually  contained  therein.  All  joists,  rafters,  and 
scantling,  shall  be  inspected  as  aforesaid,  of  which  there  shall  be  but  two 
qualities,  viz:  Common  and  cullings :  Provided,  That  such  lumber, 
boards,  or  plank,  as  are  in  part  rotten,  damaged,  or  broken,  may  be  con- 
demned as  refuse  cullings;  that  each  inspector  shall  be  entitled  to  twelve 
and  a  half  cents  for  inspecting,  counting,  and  marking  each  thousand 
feet  of  lumber,  and  in  the  same  proportion  for  any  less  quantity,  one  half 
to  be  paid  by  the  vendor,  the  other  by  the  vendee.  And  it  shall  further 
be  the  duty  of  the  inspector,  to  furnish  a  correct  list  or  bill  of  lumber, 
with  the  qualities  and  quantity  by  him  inspected,  to  either  or  both  parties, 
which  certificate  shall  be  furnished  without  charge.  All  lumber  required 
to  be  inspected  by  either  the  seller  or  purchaser,  shall  be  inspected  by 
one  of  the  regular  commissioned  inspectors:  J  rovided  further,  That 
the  inspectors  of  lumber,  within  the  counties  of  Cumberland,  Dauphin, 
Lancaster,  and  York,  shall  not  be  required  to  give  bond  and  surety,  or 
make  return  to  the  Auditor  General,  as  Is  required  by  the  general  provi- 
sions of  this  act,  nor  shall  they  appoint  deputies. 

115.  Sect.  CLXII.  All  flaxseed  designed  for  exportation  from  the  port 
of  Philadelphia,  shall  be  well  cleansed  and  prepared  and  put  up  in  casks 
made  of  sound  oak  staves. 

116.  Sect.  CLXI1I.  Every  cask  which  shall  be  used  for  the  purpose 
aforesaid,  shall  be  made  a?  nearly  straight  as  possible;  it  shall  be  tight- 
ened and  secured  by  at  least  twelve  good  and  substantial  hoops,  besides  a 
lining  hoop  on  the  outside  around  each  chine;  and  each  chine  hoop,  and 
each  of  the  quarter  hoops  shall  be  fastened  with  at  least  three  iron  nails. 

117.  Sect.  CLXIV.  The  casks  aforesaid  may  be  made  of  two  sizes, 
to  wit:  Casks  of  the  larger  size  shall  be  two  feet  nine  inches  in  length, 
and  twenty-four  inches  in  diameter  at  the  head,  ani  in  every  such  cask 
shall  be  packed  seven  bushels  of  flaxseed  ;  the  smaller  casks  shall  be  made 
of  such  size  that  they  may  contain  three  bushels  and  a  half  of  flaxseed. 

1L8.  Sect.  CLXV.  Every  cask  containing  flaxseed,  and  designed  for 
exportation  as  aforesaid,  shall  be  branded  with  the  initial  letter  of  the 
christian  name,  and  with  the  surname  at  full  length  of  the  person  who 
cleansed  and  prepared  the  flaxseed  therein  contained. 

119.  Sect.  CLXVI.  Every  person  who  shall  export,  or  shall  lade  with 
intent  to  export,  any  cask  containing  flaxseed  which  shall  not  be  made  of 
the  materials,  and  in  the  form  and  of  the  dimensions  hereinbefore  required, 
or  which  shall  not  contain  the  quantity  and  quality  of  flaxseed  hereinbefore 
directed,  shall  forfeit  and  pay  two  dollars  and  sixty-seven  cents  for  every 
cask  so  exported  or  laden ;  one  half  for  the  use  of  the  informer,  and  the 
other  half  for  the  use  of  the  commonwealth. 

120.  Sect.  CLXVII.  Every  person  who  shall  lade  for  exportation  as 
aforesaid,  any  cask  containing  flaxseed  which  shall  not  have  been  first 
duly  branded  as  aforesaid,  shall  forfeit  and  pay  the  further  sum  of  sixty- 
seven  cents  for  every  such  cask ;  one  half  for  the  use  of  the  informer,  and 
the  other  half  for  the  use  of  the  commonwealth. 

121.  Sect.  CLXVIII.  The  several  inspectors  hereinbefore  mentioned 
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shall  be  appointed  by  the  Governor  from  time  to  time  as  occasion  may 
require,  except  the  inspectors  of  lumber  in  the  counties  of  Cumberland, 
Dauphin,  Lancaster  and  York;  and  every  inspector  so  appointed  shall 
reside  at  the  place  at  which  he  shall  be  required  to  exercise  the  duties  of 
his  office. 

\2i.  Sect.  CLXIX.  Provided,  That  the  Governor  shall  appoint  two 
persons  to  be  inspectors  of  domestic  distilled  spirits  for  the  city  and  county 
of  Philadelphia,  who  shall  severally  have  all  and  singular  the  powers  and 
authorities,  and  be  subject  to  all  and  singular  the  duties  and  liabilities  of 
such  office. 

123.  Sect.  CLXX.  The  several  inspectors  hereinbefore  mentioned  arc 
empowered,  and  if  necessary  to  the  convenient  despatch  of  their  respective 
duties,  are  hereby  required  to  appoint  a  sufficient  number  of  deputies,  for 
whom  they  shall  respectively  be  accountable,  which  deputies  are  hereby 
empowered  to  perform  the  duties  of  inspection  as  fully  as  their  respective 
principals  might  or  could  do,  and  they  are  hereby  made  liable  to  the  like 
penalties. 

124.  Sect.  CLXXI.  Provided,  That  the  inspectors  of  domestic  distilled 
spirits  for  the  city  and  county  of  Philadelphia,  shall  jointly  and  not  sever- 
ally, appoint  one  or  more  deputies  as  aforesaid.  And  the  principal  inspec- 
tor of  flour  for  the  city  and  county  of  Philadelphia,  shall  on  or  before  the 
first  day  of  March  next,  appoint  three  persons  for  his  deputies,  who  are 
judges  of  wheat  and  rye  flour,  com  meal  and  bread  stuffs,  and  who  shall 
be  removable  at  his  pleasure,  whose  duty  it  shall  be,  with  the  said  inspec- 
tor, to  inspect  all  the  flour,  corn  meal  and  bread  stuffs  in  said  city  and 
county,  under  the  regulations  mentioned  in  this  act.  And  the  city  and 
county  of  Philadelphia  is  hereby  divided  into  three  inspection  districts,  as 
follows:  first  district  south  of  High  street  and  east  of  Thirteenth  street,  in 
said  city  ;  second,  north  of  High  street  and  east  of  Thirteenth  street ;  third, 
west  of  Thirteenth  street,  including  the  Schuylkill  front  from  South  street 
to  the  north  side  of  Vine  street,  and  the  rail  road  from  South  street  to 
Callowhill  street,  and  High  street  from  Delaware  Eighth  street  to  the 
Schuylkill  river,  in  said  city  and  county;  and  the  principal  inspector  in 
person  and  his  deputies,  shall  inspect  all  the  flour  in  said  districts  daily, 
and  alternately  in  each  district,  at  warehouses  and  stores  in  said  three  dis- 
tricts. And  the  said  principal  inspector  and  his  three  deputies  shall  every 
three  months  appoint  three  viewers,  viz :  one  miller  and  baker,  and  one 
merchant ;  and  said  viewers  shall,  with  said  inspector  and  his  three  depu- 
ties, regulate  the  standard  of  flour  in  said  city  and  county,  by  samples  of 
flour  chosen  by  them;  and  said  samples  shall  be  preserved,  in  order  to 
decide  disputes  in  case  any  person  may  conceive  himself  aggrieved  by  said 
inspector  or  his  deputies. 

125.  Sect.  CLXXII.  Every  person  appointed  as  aforesaid,  to  the  office 
of  inspector,  and  also  every  deputy  of  such  person,  shall  before  he  enter 
upon  the  duties  of  his  office,  take  and  subscribe  an  oath  or  affirmation 
before  some  person  having  authority  to  administer  oaths,  to  support  the 
constitution  of  the  United  States  and  the  constitution  of  this  commonwealth, 
and  to  perform  the  duties  of  his  said  office  with  fidelity,  which  oath  or 
affirmation  he  shall  cause  to  be  filed  among  the  records  of  the  court  of 
Quarter  Sessions  in  the  respective  county. 


278  INSPECTIONS. 

(Act  of  15th  April,  1835.) 

126.  Sect.  CLXXIII.  Ever}'-  person  who  shall  be  appointed  to  the 
office  of  inspector  or  deputy,  as  aforesaid,  shall  also  before  entering  on  the 
duties  of  his  office,  execute  bond  to  the  commonwealth  in  such  sum  and 
with  such  surety  as  shall  be  approved  by  the  court  of  Quarter  Sessions  of 
the  respective  county  or  by  two  of  the  judges  thereof,  with  condition  for 
the  faithful  performance  of  the  duties  imposed  on  him  by  law,  which  bond 
shall  be  for  the  use  of  all  persons  who  may  be  aggrieved  by  the  acts  or 
neglect  of  such  inspector. 

127.  Sect.  CLXXIV.  Every  person  appointed  an  inspector,  aforesaid, 
shall  cause  the  bond  hereinbefore  prescribed,  being  duly  acknowledged  by 
him  and  his  sureties,  to  be  recorded  by  the  recorder  of  deeds  of  the  re- 
spective county,  and  as  soon  afterwards  as  convenient,  to  be  transmitted 
to  the  Secretary  of  the  commonwealth. 

128.  Sect.  CLXXV.  Copies  of  the  record  of  the  official  bond  of  any 
inspector,  acknowledged  and  recorded,  as  aforesaid,  and  duly  certified  by 
the  recorder  of  deeds  for  the  time  being,  shall  be  good  evidence  in  any 
action  brought  against  such  inspector  or  his  sureties  on  such  bond  accord- 
ing to  its  form  and  effect,  in  the  same  manner  as  the  original  would  be  if 
produced  and  offered  in  evidence. 

129.  Sect.  CLXXVI.  Every  inspector  shall  at  his  own  costs  and 
charges  procure  such  brands,  instruments  and  apparatus,  as  may  be  neces- 
sary or  may  be  by  law  required  for  the  due  execution  of  the  duties  of  his 
office. 

130.  Sect.  CLXXVII.  Every  inspector  and  every  deputy  inspector 
shall  upon  the  requisition  of  the  owner  or  possessor  of  any  article  liable  by 
law  to  his  inspection,  proceed,  unless  actually  employed  at  the  time  of 
such  requisition  in  performing  other  duties  of  his  office,  and  without  any 
unnecessary  delay,  to  the  inspection  thereof  under  penalty  of  two  dollars 
and  fifty  cents  for  every  three  hours  delay  without  sufficient  excuse,  for 
the  use  of  the  party  aggrieved,  in  addition  to  the  damages  which  such 
owner  or  possessor  may  actual^  sustain  by  such  delay. 

131.  Sect.  CLXXVfll.  If  the  owner  or  possessor  of  any  article  liable 
to  insoection,  as  aforesaid,  shall  be  dissatisfied  with  the  judgment  of  the 
inspector  concerning  the  quality,  quantity  or  package  of  such  article,  or 
in  any  other  respect,  he  may  have  such  judgment  reviewed  by  triers,  to 
be  appointed  in  the  following  manner: 

132.  Sect.  CLXX1X.  On  the  application  of  such  owner  or  possessor 
to  any  justice  of  the  peace  or  alderman  of  the  city  or  county  where  such 
inspection  may  have  been  had,  such  magistrate  shall  issue  a  warrant  to 
three  judicious  disinterested  persons  of  integrity,  well  skilled  in  the  various 
qualities  of  the  kind  of  article  inspected,  and  in  the  manner  of  preparing, 
packing  or  putting  up  the  same  for  sale  or  exportation,  directing  them  to 
review  and  examine  the  said  article,  and  forthwith  to  make  report  to  him 
of  the  quality,  quantity,  package  or  condition  of  the  article  in  other  respects 
as  the  case  may  require. 

133.  Sect.  CLXXX.  The  triers  aforesaid  shall  be  appointed  by  such 
magistrate  as  follows,  to  wit  :  One  of  them  on  nomination  of  such  owner 
or  possessor,  if  he  shall  see  fit  to  nominate,  one  other  of  them  on  the  nomi- 
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nation  of  the  inspector,  if  he  shall  see  fit  to  nominate,  and  the  third  shall 
be  appointed  by  such  magistrate  on  his  own  suggestion.  The  triers  ap- 
pointed as  aforesaid  shall  be  severally  sworn  or  alfirmed  carefully  to 
examine  and  inspect  the  article  or  thing  in  question,  and  make  a  true  report 
thereof  according  to  the  best  of  their  judgment. 

134.  Sect.  CLXXXI.  If  the  inspector  shall  neglect  or  refuse  to  nomi- 
nate a  trier  as  aforesaid,  the  magistrate  shall  appoint  two  of  such  triers. 
If  the  owner  or  possessor  aforesaid  shall  neglect  or  refuse  to  nominate  a 
trier  as  aforesaid,  the  magistrate  shall  dismiss  the  complaint,  and  adjudge 
the  owner  or  possessor  aforesaid  to  pay  the  said  inspector  his  reasonable 
costs  and  charges  lor  his  trouble,  and  enforce  the  payment  of  the  same  by 
execution  as  in  the  case  of  the  recovery  of  debts. 

135.  Sect.  CLXXXII.  If  the  triers  aforesaid  or  any  two  of  them  shall 
find  and  adjudge  such  article  not  to  be  merchantable,  or  not  to  be  in  the 
condition  required  by  law  for  sale  or  exportation,  as  the  case  may  be, 
they  shall  certify  to  the  said  magistrate  in  what  respect  it  is  deficient,  and 
the  cause  thereof  as  nearly  as  may  be  known;  and  thereupon  the  said 
magistrate  shall  adjudge  such  owner  or  possessor  to  pay  the  said  inspec- 
tor his  reasonable  costs  and  charges  for  his  trouble,  and  enforce  the  pay- 
ment of  the  same  by  execution  as  in  the  case  of  the  recovery  of  debts. 

133.  Sect.  CLXXXIII.  If  the  triers  aforesaid,  or  any  two  of  them  shall 
find  and  adjudge  such  article  to  be  merchantable  and  in  the  condition 
required  by  law  for  sale  or  exportation,  as  the  case  may  be,  the  costs  and 
charges  of  the  review  had  as  heretofore,  a  penalty  not  exceeding  twenty 
dollars,  to  be  assessed  by  such  triers,  shall  be  paid  by  such  inspector,  and 
payment  thereof  shall  be  enforced  in  the  manner  aforesaid. 

137.  Sect.  CLXXXI V.  The  finding  of  the  triers  appointed  as  afore- 
said, or  of  any  two  of  them,  shall  be  final  and  conclusive,  and  the  magis- 
trate shall  thereupon  direct  the  article  or  thing  inspected  to  be  marked  as- 
the  case  may  require. 

138.  Sect.  CLXXXV.  But  no  appeal  from  the  judgment  of  any  such 
inspector  shall  be  allowed,  unless  the  same  be  prosecuted  within  twenty 
days  after  the  judgment  of  the  inspector  as  aforesaid. 

139.  Sect.  CLXXXVI.  Every  inspector,  as  aforesaid,  shall  keep  true 
accounts  in  a  book  or  books  in  a  plain  intelligible  manner,  and  at  large, 
of  the  manufactures,  productions  and  merchandise  by  him  or  by  his5 
deputies  inspected,  and  of  the  quantity  and  qualities  thereof,  and  suclr 
accounts  shall  be  open  at  all  seasonable  hours  for  examination,  if  required 
by  any  person  interested. 

140.  Sect.  CLXXXVII.  If  any  inspector  as  aforesaid  shall  refuse  of 
neglect  to  record  his  proceedings  as  aforesaid,  or  shall  refuse  or  neglect  to 
give  a  certified  extract  of  such  part  thereof  as  any  person  having  an  interest 
therein  shall  require,  such  person  having  paid  or  tendered  to  him  his  fee, 
provided  for  the  same  by  this  act,  or  at  the  rate  of  ten  cents  for  every 
hundred  words  that  may  be  contained  in  such  certificate,  he  shall  for 
every  such  neglect  or  refusal,  forfeit  and  pay  to  the  party  aggrieved  a 
sum  not  exceeding  twenty  dollars. 

141.  Sect.  CLXXXVIII.  If  any  such  inspector  shall   be  convicted  of 
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making  a  fraudulent  entry  in  his  books  aforesaid,  he  shall  forfeit  twenty 
dollars  for  every  such  offence. 

142.  Sect.  CLXXX1X.  Every  deputy  inspector  shall,  within  twenty- 
four  hours  after  the  inspection  of  any  article  as  aforesaid,  return  a  true 
and  exact  account  thereof  to  his  principal,  if  resident  within  the  same 
county,  under  penalty  of  twenty-five  cents  for  every  additional  hour  he 
shall  neglect  or  refuse  so  to  do. 

143.  Sect.  CXC.  Every  inspector  shall  annually  in  the  month  of  Janu- 
ary, report  to  the  Auditor  General  under  oath  or  affirmation,  the  quantity, 
quality  and  value  of  the  articles  inspected  by  him  and  his  deputies,  during 
the  year  immediately  preceding  the  first  day  of  the  said  month,  as  nearly 
as  he  can  ascertain  the  same,  distinguishing  such  as  may  have  been  ap- 
proved from  such  as  may  have  been  condemned,  together  with  the  amount 
of  their  expenditures;  and  also  of  all  fees  which  shall  have  been  received 
by  him,  or  by  any  person  under  him  for  official  acts  and  services  perform- 
ed in  his  office,  during  the  same  period  ;  he  shall  also  communicate  in 
such  report,  such  other  information  relative  to  the  articles  inspected  by 
him,  as  may  in  his  judgment  be  useful  for  the  improvement  of  such  arti- 
cles in  quality  or  in  the  manner  of  preparing  or  putting  up  the  same. 

144.  Sect-  CXCI.  No  inspector  or  deputy  inspector  shall  while  in 
office,  buy,  sell,  barter  or  otherwise  trade  directly  or  indirectly  in  any  arti- 
cle or  articles  which  he  or  they  may  have  been  appointed  to  inspect,  and 
if  any  inspector  shall  violate  this  provision,  the  Governor  shall,  upon  sat- 
isfactory proof,  thereof,  remove  him  from  office,  and  moreover,  such  in- 
spector and  such  deputy  inspector  shall  be  liable  to  a  penalty  not  exceed- 
ing one  hundred  and  fifty  dollars  for  every  such  offence,  and  be  disabled 
thereafter  from  acting  in  their  respective  office. 

145.  Sect.  CXC1I.  Provided,  That  nothing  in  the  preceding  section 
contained,  shall  extend  to  the  inspector  of  flour  in  the  borough  of  York, 
in  the  county  of  York,  and  of  flour  in  the  borough  of  Pottsville;  nor  shall 
it  debar  any  tradesman  or  mechanic  from  purchasing  a  sufficient  quantity 
of  materials  in  the  way  of  his  business,  to  be  made  up  or  manufactured 
or  used  by  him,  or  any  person  from  purchasing  any  article  for  the  use  of 
his  family,  so  always  that  he  shall  not  buy  any  which  he  hath  before  ad- 
judged to  be  unmerchantable. 

146.  Sect.  CXCI1I.  Any  person  who  shall  act  as  inspector  or  as  a 
deputy  inspector  aforesaid,  not  being  legally  authorized  for  the  purpose, 
shall  for  every  such  offence,  forfeit  a  sum  not  exceeding  twenty  dollars. 

147.  Sect.  CXCIV.  Every  inspector  and  every  deputy  inspector  shall 
have  full  powerand  authority  by  virtue  of  this  act,  without  any  other  or  furth- 
er warrant,  to  enter  on  board  of  any  ship  or  other  vessel,  and  any  boat,  ark, 
raft  or  other  water  craft,  lying  or  being  in  any  port  or  place  of  export  of 
this  commonwealth  ;  and  into  any  mill,  granary,  yard  or  place  where  any 
of  the  articles  aforesaid,  liable  to  his  inspection  have  been  usually  stored 
or  deposited,  to  search  for  and  make  discovery  of  any  such  articles  with 
respect  to  which  he  may  have  reasonable  ground  to  believe  that  a  forfei- 
ture or  any  penalty  or  fine  may  have  been  incurred  under  the  provisions 
of  this  act. 

148.  Sect.  CXCV.  It  shall  be  the  duty  of  such  inspector,  and  of  his 
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deputy,  to  take'  into  his  possession  all  articles  so  discovered,  which  may  by 
Jaw  be  forfeited. 

149.  Sect.  CXCVI.  It  shall  be  the  duty  of  every  inspector,  after  sei- 
zure of  any  article  which  may  have  been  forfeited,  to  sell  the  same  at 
public  auction,  unless  it  be  otherwise  especially  provided,  giving  at  least 
five  days  notice  of  sUch  seizure,  and  of  the  time  of  sale  in  one  or  more 
newspapers  published  in  or  near  the  place  of  seizure  as  aforesaid,  and 
thereupon  he  shall,  unless  otherwise  especially  provided,  pay  the  proceeds, 
deducting  all  just  expenses  of  sale,  and  five  per  cent,  upon  the  balance  for 
his  trouble,  to  the  treasurer  of  the  respective  county,  for  the  use  of  the 
commonwealth. 

150.  Sect.  CXCVII.  Every  person  who  shall  obstruct  or  hinder  any 
inspector  in  making  search  for  any  articles  liable  to  his  inspection,  or  shall 
otherwise  oppose  or  molest  him  in  the  due  and  lawful  exercise  of  his  pow- 
ers or  execution  of  his  duties,  shall  be  punishable  as  for  a  misdemeanor, 
by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both,  at  the  discretion  of  the  court  having  juris- 
diction of  the  offence. 

151.  Sect.  CXCVIII.  Every  person  who  shall  counterfeit,  forge  or 
fraudulently  impress,  or  make  the  brandmark  or  any  number  or  other 
mark  of  any  such  inspector,  or  a  mark  or  number  in  imitation  thereof 
upon  any  article  subject  to  inspection,  or  upon  any  cask  or  other  vessel 
containing  such  article,  or  shall  counterfeit  the  stamp  of  any  inspector  upon 
any  plug,  or  shall  fraudulently  put  any  stamped  plug  into  any  cask,  or  shall 
fraudulently  alter,  deface,  cancel  or  erase  any  inspection  mark  duly  made, 
shall  for  every  such  offence  be  deemed  guilty  of  a  misdemeanor,  and  be 
punishable  by  a  fine  not  exceeding  three  hundred  dollars,  or  by  imprison- 
ment not  exceeding  six  months,  at  the  discretion  of  the  court  having  ju- 
risdiction of  the  offence; 

152.  Sect.  CXCIX.  If  any  person  shall  put  into  any  cask  or  vessel 
after  the  same  has  been  inspected  and  marked  by  the  inspector  or  his  de- 
puty, any  article  of  the  same,  or  of  a  different  kind,  liable  to  inspection, 
without  obliterating  the  brand  or  other  marks  thereon,  with  intent  to  de- 
fraud ;  or  if  any  person  shall  unpack  any  article  liable  to  inspection,  which 
has  been  inspected  and  condemned,  and  repack  or  put  up  the  same  in  any 
other  form,  without  submitting  it  to  the  inspector  according  to  law,  such 
person  shall  forfeit  and  pay  for  every  such  offence,  a  sum  not  exceeding 
one  hundred  and  twenty-five  dollars,  and  the  article  so  put  up  in  such 
cask  or  Vessel,  or  so  unpacked,  shall  be  forfeited. 

153.  Sect.  GC.  Every  person  who  shall  counterfeit,  forge,  or  fraudu- 
lently impress  upon  any  article  liable  to  inspection,  or  upon  any  cask  or 
vessel  containing  such  article,  the  brand  mark,  or  other  mark  of  any 
miller,  manufacturer,  packer,  or  other  person,  or  shall  fraudulently  alter, 
deface,  or  erase  any  such  mark,  or  shall  fraudulently  impress  the  brand 
mark  or  other  mark  of  any  person  upon  any  such  article  or  vessel,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punishable  by  a  fine  not 
exceeding  three  hundred  dollars. 

154.  Sect.  CCI.  If  any  person  whose  fees  are  fixed  by  this  act,  shall 
take  by  color  of  his  office  or  occupation,  by  custom,  or  under  any  other 
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pretences  whatsoever,  any  other  or  greater  fees  for  services  performed  in 
pursuance  of  this  act,  than  are  hereby  allowed,  he  shall  he  dGemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  pay  a  fine  of  fifty  dollars, 
one  half  for  the  use  of  the  commonwealth,  and  the  other  half  for  the  use 
of  the  person  injured. 

155.  Sect.  CCII.  All  fines  and  pecuniary  penalties  which  may  be  in- 
curred under  any  of  the  provisions  of  this  act,  shall,  unless  it  be  other- 
wise especially  provided,  be  recoverable  in  the  name  of  the  common- 
wealth, at  the  instance  of  any  person  who  shall  sue  therefor  in  the  same 
manner  as  debts  of  like  amount  are  recoverable,  with  costs  of  suit,  and 
one  moiety  thereof  shall  be  paid  to  the  person  suing  for  and  recovering 
the  same,  and  the  residue  shall  be  paid  into  the  treasury  of  the  county  for 
the  use  of  the  commonwealth. 

156.  Sect.  CCIII.  The  town  councils  of  the  boroughs  of  Allegheny, 
and  the  Northern  Liberties  of  Pittsburg,  in  the  county  of  Allegheny,  are 
hereby  authorized  at  the  time  appointed  for  the  annual  election  of  the 
treasurer  and  other  officers  of  said  borough,  to  elect  for  each  of  said  bo- 
roughs an  inspector  of  salt,  whose  duty  it  shall  be  to  inspect  and  examine 
all  salt  in  barrels,  landed  within  the  respective  limits  of  the  said  borough, 
and  mark  the  quality  thereof,  by  a  brand  to  be  provided  by  each  of  said 
boroughs,  and  that  the  compensation  to  each  of  said  inspectors  be  paid  by 
the  owners  of  said  salt  according  to  the  ordinances  of  said  boroughs  re- 
spectively, to  be  passed  for  that  purpose. 

157.  Sect.  CCIV.  Each  of  said  boroughs  be  respectively  authorized 
to  require  said  inspectors  to  give  bond  and  security  for  the  faithful  per- 
formance of  their  official  duties  in  such  form  as  they  may  provide;  and 
to  compel  said  inspectors  to  make  annual  reports  of  their  several  inspec- 
tions, and  to  impose  a  penalty  on  all  persons  who  shall  neglect  or  evade 
the  inspection  of  salt  as  provided  for  by  their  ordinance  or  ordinances, 
and  the  salt  so  inspected  and  branded,  may  be  exposed  for  sale  in  any 
county,  city,  or  place  within  this  commonwealth,  without  being  subject  to 
any  second  or  future  inspection. 


NOTES  AND  REFEREKCES. 

The  inspector  of  beef  is  entitled  to  the  fee  of  a  shilling  for  each  cask  repacked,  whe- 
ther in  the  course  of  his  ordinary  duties  or  otherwise.  Commonwealth  v,  Genther,  1 7 
S.  &  R.  135. 

But  a  charge  for  coopering  is  allowed  only  when  the  cask  was  orignally  defective. — 
Ibid. 

It  seems  the  officer  cannot  withhold  his  services  till  he  receives  his  fee,  nor  divide  an 
act  of  duty  into  several  parts,  so  as  to  make  separate  charges  of  less  than  forty  shillings, 
in  order  to  preclude  the  right  of  appeal.  Ibid. 
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NOTES  AND  REFERENCES. 

Interest  upon  the  amount  of  a  contribution,  for  general  usage,  runs  from  the  time  the 
money  was  advanced  upon  which  the  average  arose.  Sims  v.  Willing  et  al,  8  S.  &  K.  103. 
In  Pennsylvania,  interest  is  incident  to  all  judgments,  and  is  to  be  calculated  to  the 
time  when  the  first  payment  is  made  on  account,  which  is  to  be  applied  in  the  first  in- 
stance, to  discharge  the  interest,  and  afterwards,  if  there  be  a  surplus,  to  sink  the  princi- 
pal and  so  toties  quoties :  care  being  taken  that  the  principal  at  any  time  thus  reduced, 
be  not  suffered  to  accumulate  by  the  accruing  interest  Commonwealth,  &c.  v.  Van- 
derslice,  &c,  ibid,  452. 

Where  the  estate  of  the  decedent  is  not  sufficient  to  pay  both  the  debts  by  specialty 
and  by  simple  contract,  the  creditors  by  specialty  are  entitled  to  interest  on  their  debts 
to  the  time  when  the  assets  are  apportioned.     Shultz's  appeal,  1 1  S.  &.  R.  182. 

But  where  the  money  is  raised  on  a  sheriff  sale  of  land  and  brought  into  court  for 
distribution,  interest  is  calculated  up  to  the  time  the  fund  is  raised,  and  not  to  the  time 
of  the  decree  of  distribution.     Stulzfoos'  appeal,  3  Penn.  Rep.  265. 

Where  there  is  no  usage  nor  precise  time  of  payment,  no  account  render,  nor  demand 
made,  it  is  for  the  jury  to  give  interest,  by  way  of  damages  for  the  delay,  at  their  discre- 
tion under  all  the  circumstances  of  the  case.     Eckert  v.  Williams,  12  S.  &  R.  393. 

A  practice  by  a  storekeeper  to  balance  his  books  at  the  end  of  each  year  and  charge 
interest  on  the  balance  of  a  running  account,  upon  which  there  has  been  no  settlement, 
is  illegal.     Graham  v.  Williams,  16  S.  &  R.  257. 

An  executor  or  guardian  is  personally  liable  for  interest  which  actually  comes  into 
his  hands,  and  which  he  neglects  to  pay  out  or  pay  over  according  to  his  duty ;  but  he 
is  not  liable  for  compound  interest.     English  v.  Cox's  Ex'rs,  2  Rawle,  305. 

Where  testator  in  his  life  time  had  put  out  money  at  five  per  cent,  which  did  not  be- 
come due  till  after  his  death,  the  legatee  is  only  entitled  to  five  per  cent,  until  the  money 
becomes  payable.     Ibid. 

Compound  interest  cannot  be  permitted  under  any  circumstances,  and  interest  cannot 
be  allowed  to  an  executor  on  the  balance  of  his  administration  account  where  it  would 
give  the  executor  compound  interest.     Joseph  Walker's  estate,  3  Rawle,  243. 

Interest  beyond  the  penalty  of  a  bond,  may  be  recovered  in  a  court  of  law  in  the  shape 
of  damages.     Boyd  v.  Boyd,  1  Watts,  365. 

The  possession  of  land  is  equivalent  to  the  interest  on  the  purchase  money,  and  in  an 
action  to  recover  purchase  money  paid  for  land,  interest  is  recoverable  from  the  time  of 
eviction,  where  that  eviction  proceeds  from  a  prior  incumbrance.  Culp  v.  Fisher, 
ibid,  494. 

If  the  interest  payable  annually  to  a  widow  and  secured  by  recognizance,  be  not  paid, 
she  will  be  entitled  to  recover  interest  upon  the  annual  payments  as  they  become  due. 
Stewart  v,  Martin,  2  Watts,  200. 

An  executor,  upon  the  settlement  of  his  administration  account,  is  not  excused  from 
the  payment  of  interest  upon  bonds  due  by  himself,  for  one  year  after  the  death  of  his 
testator.     Clark's  appeal,  ibid,  405. 

Interest  is  to  be  calculated  according  to  the  laws  of  the  country  where  the  debt  wa3 
contracted.  1  Camp.  50;  12  East.  419;  13  East.  98;  1  Paige's  N.  Y.  Rep.  225 ; 
2  Wash.  C.  C.  Rep.  253. 

Interest  will  be  allowed,  1 .  In  all  cases  where  there  is  an  express  contract  to  pay  ;  2. 
Upon  an  implied  promise  to  pay,  as  where  such  has  been  the  usage  of  trade,  or  the 
course  of  dealings  between  the  parties ;  or  where  there  is  a  written  contract  to  pay 
money  or  other  thing  on  a  day  certain  and  the  contract  is  broken ;  or  where  goods  have 
been  sold  and  delivered  to  be  paid  for  on  a  day  certain,  and  are  charged  on  book  ;  or 
where  money  has  been  received  by  one  person  for  the  use  of  another,  and  it  was  his  duty 
to  pay  it  over ;  or  where  money  is  obtained  by  fraud  or  deceit,  and  the  party  injured 
waives  the  tort  and  brings  his  action  on  the  implied  promise  to  pay  ;  or  where  an  ac- 


284 


INTEREST- 


(NOTES  AND  REFERENCES.) 

count  has  been  liquidated  and  the  balance  ascertained.  6  Am.  Com.  Law,  212,  §14  ; 
1  Conn.  Rep.  33 ;  3  Cowen's  Rep.  436  ;  3  Caine's  Rep.  234. 

A  due  bill  payable  on  demand,  bears  interest  only  from  demand  made  and  not  from 
the  date,  unless  so  expressed.  2  Bailey's  S.  Ca.  Rep.  276  ;  4  Bibb's  Rep.  246  ;  2  do. 
471 ;  6  Am.  Com.  Law,  21/5. 

Money  paid  by  mistake  carries  interest  from  demand  only.  1  M'Cord's  S.  Ca,  Rep. 
99  ;  6  Am.  Com.  Law,  218. 


SIntratairff. 


When  estate  to  go  to  widow  and  issue,  1 
When  to  widow  and  collateral  heirs,  ib. 
When  and  what  estate  to  husband  and 

heirs,  ib. 

When  and  how  to  lineal  descendants,  2 
What  interest  and  when  the  father  and 

mother  may  take,  3 

When  to  go  to  collateral  heirs,  4 

Interest  of  brothers  and  sisters  and  their 

descendants,  ib. 

In  default  of  persons  entitled  to  the  real 

estate  as  before,  the  same  to  go  to  the 

father  and  mother  absolutely,  5 

In  default  of  such,  the  real  estate  to  go 

to  brothers  and  sisters  of  the  half  blood 

and  their  descendants,  6 

In  default  of  all  previously  enumerated, 

the  next  of  kin  to  take  the  real  and 

personal  estate,  7 

Proviso  limiting  representation  among 

collaterals,  8 

Proviso  limiting  the  real  estate  to  persons 

of  the  blood  of  the  ancestor,  9 


In  default  of  known  heirs  or  kindred,  the 
surviving  husband  or  wife  to  take  the 
whole  estate  absolutely,  10 

General  rule  for  all  cases  not  expressly 
provided  for,  11 

In  default  of  all  persons  entitled,  the 
commonwealth  to  take  by  escheat,       12 

Posthumous  relations  to  take  in  all  cases,  13 

General  rule  for  distribution  where  there 
is  only  one,  or  several  in  the  same  de- 
gree, 14 

The  widow's  share  to  be  in  lieu  of  dower,  1 5 

Provision  in  case  of  advancement,  16 

General  rule  excluding  illegitimate  de- 
scendants, &c.  17 

Proceeds  of  real  estate  sold  for  payment 
of  debts,  to  be  distributed  as  real  es- 
tate, 18 

Limitation  of  time  for  the  recovery  of 
distributive  shares,  19 

Proviso  where  the  domicil  of  the  intes- 
tate is  out  of  the  state,  20 
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Act  of  8th  April,  1833,  Pamph.  p.  3 15. 

An  act  relating  to  the  descent  and  distribution  of  the  estates  of  intestates. 

1.  Sect.  I.  The  real  and  personal  estate  of  a  decedent,  whether  male 
or  female,  remaining  after  payment  of  all  just  debts  and  legal  charges, 
which  shall  not  have  been  sold  or  disposed  of  by  will,  or  otherwise  limi- 
ted by  marriage  settlement,  shall  be  divided  and  enjoined  as  follows,  viz  : 

Art.  1.  VVhere  such  intestate  shall  leave  a  widow  and  issue,  the  widow 
shall  be  entitled  to  one  third  part  of  the  real  estate  for  the  term  of  her 
life,  and  to  one  third  part  of  the  personal  estate  absolutely. 

Art.  2.  Where  such  intestate  shall  leave  a  widow  and  collateral  heirs, 
or  other  kindred,  but  no  issue,  the  widow  shall  be  entitled  to  one  half  part 
of  the  real  estate,  including  the  mansion  house  and  buildings  appurtenant 
thereto,  for  the  term  of  her  life,  and  to  one  half  part  of  the  personal  es- 
tate absolutely. 
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Art.  3.  Where  such  intestate  shall  leave  a  husband,  he  shall  take  iho 
whole  personal  estate,  and  the  real  estate  shall  descend  and  pass  as  is 
hereintafetSB  provided,  saving  to  the  husband  his  right  as  tenant,  by  the 
courtesy  which  shall  take  place,  although  there  be  no  issue  of  the  marriage 
io  all  cases  where  the  issue,  if  any,  would  have  inherited. 

2.  Sect.  II.  Subject  to  the  estates  and  interests  herein  before  given  to- 
the  widow  or  surviving  husband,  if  any,  the  real  estate  of  such  intestate 
shall  descend  to,  and  the  personal  estate  not  otherwise  herein  before  dis- 
posed of,  shall  be  distributed  among  his  issue,  according  to  the  following 
rules  and  order  of  succession,  viz.: 

Jirt.  I.  If  such  intestate  shall  leave  children,  but  no  other  descendant 
being  the  issue  of  a  deceased  child,  the  estate  shall  descend  to  and  be  dis- 
tributed among  such  children. 

Art.  2.  If  sucii  intestate  shall  leave  grand  children,  but  no  child  or 
other  descendant  being  the  issue  of  a  deceased  grand  child,  the  estate 
shall  descend  to  and  be  distributed  among  such  grand  children. 

Art.  3.  If  such  intestate  shall  leave  descendants  in  any  other  degree  of 
consanguinity,  however  remote  from  him,  and  all  in  the  same  degree  of 
consanguinity  to  him,  the  estate  shall  descend  to  and  be  distributed  an.ong 
such  descendants. 

Art.  3.  If  such  intestate  shall  leave  descendants  in  different  degrees 
of  consanguinity  to  him,  the  more  remote  of  them  being  the  issue  of  a 
deceased  child,  grand  child,  or  other  descendant,  the  es.ate  shall  descend 
to  and  be  distributed  among  them  as  follows,  viz  : 

A.  Each  of  the  children  of  such  intestate  shall  receive  such  share  as 
such  child  would  have  received,  if  all  the  children  of  the  intestate  who 
shall  then  be  dead,  leaving  issue,  had  been  living  at  the  death  of  the  in- 
testate. 

B.  Each  of  the  grand  children,  if  there  shall  be  no  children,  in  like 
manner  shall  receive  such  share  as  he  or  she  wculd  have  received,  if  all 
the  other  grand  children  who  shall  then  be  dead,  leaving  issue,  had  been 
living  at  the  death  ef  the  intestate,  and  so  in  like  manner  to  the  remotest 
degree. 

C.  In  every  such  case,  the  issue  of  such  deceased  child,  grand  child  or 
other  descendant,  shall  take,  by  representation  of  their  parents  respective- 
ly, such  share  only  as  would  have  descended  to  such  parent,  if  they  had 
been  living  at  the  death  of  the  intestate. 

3.  Sect.  III.  In  default  of  issue  as  aforesaid,  and  subject  also  as 
aforesaid  to  the  estates  and  interests  herein  before  given  to  the  widow  or 
surviving  husband,  if  any,  the  real  estate  shall  go  to  the  father  and  moth- 
er of  such  intestate,  during  their  joint  lives,  and  the  life  of  the  survivor 
of  them;  and  the  personal  estate  not  otherwise  herein  before  disposed  of, 
shall  be  vested  in  them  absolutely,  or  if  either  the  f-uher  or  mother  be 
dead  at  the  time  of  the  death  of  the  intestate,  the  parent  surviving  such 
intestate  shall  enjoy  such  real  estate  during  his  or  her  life,  and  such  per- 
sonal estate  absolutely 

4.  Sect.  IV.  In  default  of  issue  as  aforesaid,  and  subject  to  the  es- 
tates and  interest  hereinbefore  given  to  the  widow  or  surviving  husband, 
father  and  mother,  of  the  intestate,  if  any,  the  real  estate  shall  descend  to, 
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and  the  personul  estate  not  otherwise  herein  before  disposed  of,  shall  he 
distributed  among  the  collateral  heirs  and  kindred  of  such  intestate,  ac- 
cording to  the  following  rules  and  order  of  succession,  viz: 

1.  If  such  intestate  shall  leave  brothers  and  sisters  or  either  of  the  whole 
blood,  and  no  nephew  or  niece  being  the  issue  of  a  deceased  brother  or 
sister  of  the  whole  blood,  the  real  estate  shall  descend  to  and  vest  in  such 
brothers  and  sisters. 

2.  If  such  intestate  shall  leave  neither  brother  nor  sister  of  the  whole 
blood,  but  nephews  or  nieces  being  the  children  of  such  deceased  brother 
or  sister,  the  real  estate  shall  descend  to  and  vest  in  such  nephews  and 
nieces. 

3.  If  such  intestate  shall  leave  brothers  or  sisters  of  the  whole  blocd, 
and  also  nephews  or  nieces  being  the  children  of  any  such  deceased 
brother  or  sister,  the  real  estate  shall  descend  to  and  vest  in  such  brothers 
and  sisters  and  nephews  and  nieces,  as  follows,  viz :  Every  such  hrother 
and  sister  shall  receive  such  share  as  he  or  she  would  have  received,  if 
all  the  brothers  and  sisters  who  shall  then  be  dead,  leaving  children,  had 
been  living  at  the  death  of  the  intestate,  and  such  nephews  and  nieces, 
shall  take  by  representation  of  their  parents  respectively,  such  share  only 
as  would  have  descended  to  such  parents  if  they  had  been  living,  at  the 
death  of  the  intestate. 

4.  If  such  intestate  shall  leave  neither  brother  nor  sister  of  the  whole 
blood,  nor  any  nephew  or  niece,  being  the  child  of  such  deceased  brother 
or  sister,  the  real  estate  shall  descend  to  and  vest  in  the  next  of  kin  of 
such  intestate,  being  the  descendants  of  his  brothers  and  sisters  of  the 
whole  blood. 

5.  The  personal  estate  of  such  intestate  not  otherwise  hereinbefore 
disposed  of,  shall  in  the  several  cases  mentioned  in  this  section,  be  dis- 
tributed among  the  brothers  and  sifters  of  the  intestate,  and  their  issue  in 
like  manner  in  each  of  the  said  cases  as  is  provided  for  the  descent  and 
division  of  the  real  estate  of  the  intestate,  but  without  any  distinction  of 
blood. 

5.  Sect.  V.  In  default  of  issue,  and  brotheis  and  sisters  of  the  whole 
blood  and  their  descendants  as  aforesaid,  and  subject  to  the  estates  and 
interests  hereinbefore  given  to  the  widow  or  surviving  husband,  if  any, 
Ihe  real  estate  shall  go  to  and  be  vested  in  the  father  or  mother  of  the  in- 
testate, or  if  both  be  living  at  the  time  of  his  death,  in  the  father  and 
mother  for  such  estate  as  the  said  intestate  had  therein. 

6.  Sect.  VI.  In  default  of  issue  and  brothers  and  sisters  of  the  whole 
blood  and  their  descendants,  and  also  of  father  and  mother,  competent  by 
this  act,  to  take  an  estate  of  inheritance  therein,  the  real  estate  of  such 
intestate,  subject  to  the  life  estates  hereinbefore  given,  if  any  shall  de- 
scend to  and  be  vested  in  the  brothers  and  sisters  of  the  half  blood  of  the 
intestate  and  their  issue  in  like  manner  respectively,  as  is  hereinbefore 
nrovided  for  the  cases  of  brothers  and  sisters  of  the  whole  blood  and  their 
issue. 

7.  Sect.  VII.  In  default  of  all  persons  hereinbefore  described,  the  real 
and  personal  estate  of  the  intestate  shall  descend  to  and  be  distributed 
amonfr  the  next  of  kin  to  such  intestate. 
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8.  Sect.  VJII.  Provided,  That  there  shall  be  no  representation  admit- 
ted amongst  collaterals  after  brothers'  and  sisters'  children. 

9.  Sect.  IX.  Provided  also,  That  no  person  who  is  not  of  the  blood  of 
the  ancestors  or  other  relations  from  whom  any  real  estate  descended,  or 
by  whom  it  was  given  or  devised  to  the  intestate,  shall  in  any  of  the  cases 
before  mentioned,  take  any  estate  of  inheritance  therein,  but  such  real 
estate  subject  to  such  life  estates  as  may  he  in  existence  by  virtue  of  this 
act,  shall  pass  to  and  vest  in  such  other  persons  as  would  be  entitled  by 
this  act,  if  the  persons  not  of  the  blood  of  such  ancestor  or  other  relation 
had  never  existed,  or  were  dead  at  the  decease  of  the  intestate. 

10.  Sect.  X.  In  default  of  known  heirs  or  kindred  competent  as  afore- 
said, the  real  estate  of  such  intestate  shall  be  vested  in  his  widow,  or  if 
such  intestate  were  a  married  woman,  lu  her  surviving  husband  for  such 
estate  as  the  intestate  had  therein,  and  in  such  case  the  widow  shall  be  en- 
titled to  the  whole  of  the  personal  estate  absolutely. 

1 1.  Sect.  XI.  And  whereas  it  is  the  true  intent  and  meaning  of  this 
act,  that  the  heir  at  common  law  shall  not  take  in  any  case  to  the  exclu- 
sion of  other  heirs  and  kindred  standing  in  the  same  degree  of  consan- 
guinity with  him,  to  the  intestate,  it  is  hereby  declared  that  in  every 
case  which  may  arise,  not  expressly  provided  for  by  this  act,  the  real 
as  well  as  the  personal  estate  of  an  intestate  shall  pass  to,  and  be  enjoyed 
by  the  next  of  kin  of  such  intestate,  without  regard  to  the  ancestor  or 
other  relation  from  whom  such  estato  may  have  come. 

12.  Sect.  XII  In  default  of  all  such  known  heirs,  or  kindred,  widow 
or  surviving  husband,  as  aforesaid,  the  real  and  personal  estate  of  such 
intestate  shall  go  to  and  be  vested  in  the  commonwealth  by  escheat. 

13.  Sect.  XIII.  Descendants  and  relatives  of  an  intestate,  begotten 
before  his  death  and  born  thereafter,  shall  in  all  cases  inherit  and  take  in 
like  manner,  as  if  they  had  been  born  in  the  lifetime  of  such  intestate. 

14.  Sect.  XIV.  Wherever  by  the  provisions  of  this  act,  it  is  directed 
that  real  or  personal  estate  shall  descend  to,  or  be  distributed  among 
several  persons  whether  lineal  or  collateral  heirs  or  kindred  standing  in' 
the  same  degree  of  consanguinity  to  the  intestate,  if  there  shall  be  only 
one  of  such  degree  he  shall  take  the  whole  of  such  estate,  and  if  there  be 
mote  than  one,  they  shall  take  in  equal  shares,  and  if  real  estate  shall 
hold  the  same  as  tenants  in  common. 

15.  Sect.  XV.  The  shares  of  the  estate  directed  by  this  act  to  be' 
allotted  to  the  widow,  shall  be  in  lieu  and  full  satisfaction  of  her  dower  at 
common  law. 

16.  Sect.  XVI.  If  any  child  of  an  intestate  shall  have  any  estate  by 
settlement  of  such  intestate  or  shall  have  been  advanced  by  him  in  his 
lifetime,  either  in  real  or  personal  estate  to  an  amount  or  value  equal  to 
the  share  which  shall  be  allotted  to  each  of  the  other  children  of  such  in- 
testate, such  child  shall  have  no  share  of  the  real  or  personal  estate  of 
such  intestate,  and  if  such  settlement  or  advancement  be  to  an  amount  or 
value  less  than  the  share  to  which  he  would  otherwise  be  entitled,  if  no 
such  advancement  had  been  made,  then  so  much  only  of  the  real  and 
personal  estate  of  such  intestate  shall  be  allotted  to  such  child,  as  shall 
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mates  the  estate  of  all  the  said  children  to  he  equal  as  near  as  can  be' es- 
timated. 

17.  Skct.  XVII.  The  provisions  of  this  act  relative  to  descent  and 
distribution  of  real  and  personal  estate  among  the  descendants  and  colla- 
teral relations  of  intestates  shall  be  construed  to  mean  such  persons  only 
as  may  have  been  born  in  lawful  wedlock. 

18.  Sect.  XVIII.  The  residue  of  the  proceeds  of  the  sale  of  any  real 
estate  of  an  intestate  made,  by  authority  of  law,  for  the  payment  of  debts, 
shall  vest  in  the  persons  entitled  by  this  act  to  such  real  estate  in  such 
proportions,  and  for  the  like  interests  respectively  as  they  may  have  had 
*n  such  real  estate. 

19.  Sect.  XIX.  All  such  of  the  intestate's  relations  and  persons  con- 
cerned, who  shall  not  lay  legal  claim  to  their  respective  shares,  within 
seven  years  after  the  decease  of  the  intestate,  shall  be  debarred  from  the 
same  forever :  /'rovided,  That  if  any  such  relation  or  person,  shall  at 
the  time  of  the  decease  of  the  intestate,  be  within  the  age  of  twenty-one 
years,  or  a  married  woman,  he  or  she  shall  be  entitled  to  receive  and 
recover  the  same,  if  he  or  she  shall  lay  legal  claim  thereto,  within  seven 
years  after  coming  to  full  age  or  discoverture. 

20.  Sect.  XX.  Nothing  in  this  act  contained  relative  to  a  distribution 
of  personal  estate  among  kindred,  shall  be  construed  to  extend  to  the  per- 
sonal estate  of  an  intestate,  whose  domicil  at  the  time  of  his  death  wa's 
out  of  this  commonwealth. 

21.  Sect.  XXI.  This  act  shall  take  effect  from  and  after  the  first  day 
of  October  next,  and  so  much  of  any  act  of  Assembly  as  is  hereby  altered 
or  supplied,  is  repealed  from  and  after  said  day,  except  so  far  as  may  be 
necessary  to  complete  the  settlement  and  disposition  of  the  estate  of  any 
person  who  may  have  died  before  that  time. 

[For  partition,  fyc. — See  Orphans'  Court,  post.] 


NOTES  AND  REFERENCES. 

The  distribution  of  the  property  of  an  intestate  by  certain  and  equitable  rules,  is  one 
of  the  most  important  subjects  in  the  law,  as  connected  with  the  welfare  the  peace 
and  good  order  of  society.  The  English  common  law,  which  gave  the  whole  real  es- 
tate to  the  eldest  son,  was  so  obviously  contrary  to  every  principle  of  equity,  that  one 
of  the  earliest  acts  of  the  provincial  legislation  of  our  ancestors  was  to  change  the  rule 
upon  the  subject,  and  establish  a  more  general  and  equitable  distribution  among  all  the 
children  of  an  intestate.  Several  acts  of  the  legislature  were  passed  relating  to  the 
same  subject,  which  were  repealed  by  the  act  of  1794.  This  act,  together  with  the  act 
of  1797,  (so  far  as  their  provisions  extended,)  established  a  system  of  distribution  upon 
the  principle  of  perfect  equality  among  all  the  representatives  of  the  decedent  in  the 
same  degree  of  consanguinity — a  system  which  has  received  great  praise  for  its  wise 
and  equitable  provisions,  and  of  which  we  may  justly  be  proud. 

The  act  in  the  text  does  not  very  materially  alter  the  system  as  contained  in  the  acts 
aforesaid,  but  has  consolidated  and  simplified  their  provisions,  altered  the  phraseology 
and  the  order  of  arrangement,  and  reduced  the  law  into  a  much  smaller  compass,  so  as 
to  save  much  of  the  time  and  labor  of  those  who  wish  to  examine  its  details. 

Where  a  person  dies  intestate  leaving  no  lawful  issue,  nor  a  father,  but  leaving  a 
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mother,  and  brothers  and  sisters,  seized  of  real  estate  which  he  had  from  his  father  or 
his  father's  legal  representatives,  as  a  purchaser  for  value,  his  mother  is  entitled  to  an 
interest  in  the  estate  under  the  seventh  section  of  the  act  of  the  l'Jth  of  April,  1794, 
Case  of  Hartman's  estate,  4  Rawle,  39. 

Nothing  is  more  distinctly  expressed  by  any  word  in  the  law  lhan  is  the  initiate  free- 
hold of  the  wife  by  the  term  doiver.  It  does  not  include  chattels,  but  is  a  word  of  art  and 
technically  inapplicable  to  any  thing  but  lands ;  therefore,  where  in  an  anti-nuptial 
agreement,  the  wife  had  agreed  in  consideration  of  the  payment  of  a  certain  sum  to  re- 
linquish "  all,  and  all  manner  of  dower"  in  the  estate  of  her  husband,  it  was  held 
not  to  include  her  share  in  the  personal  estate  of  her  husband.  Ellmaker  v.  Ellmaker. 
Supreme  Court,  at  Harrisburg,  May  T.  1835.     MS. 

Adultery  is  a  bar  to  dower,  although  committed  after  the  husband  and  wife  have 
separated  by  mutual  consent.     5  Bing.  135;  16  Petersdorf,  405. 
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Judgment  against  one  who  has  articled  to  sell,  but  made  no  deed,  nor  received  any 
purchase  money,  is  a  lien  on  the  vendor's  interest.     Fasholt  v.  Reed,  16  S.  &  If.  266. 

A  judgment  obtained  against  the  vender  of  land  after  the  execution  of  an  article  of 
agreement,  but  before  the  execution  of  a  deed  binds  the  legal  estate  of  the  vendor ;  and 
on  a  sale  under  such  judgment,  the  sheriff's  vendee  stands  precisely  in  the  situation  of  the 
original  vendor,  and  is  entitled  to  the  unpaid  purchase  money,  payment  of  which  he 
may  enforce  by  ejectment  against  the  terre  tenant.     M'Mullen  v.  Warner,  ibid.  18. 

A  judgment  by  confession  for  a  sum  to  be  ascertained  by  the  Prothonotary,  binds  the 
real  estate  of  the  defendant  only  from  the  time  of  the  liquidation  of  the  sum  by  the 
Prothonotary.     Philadelphia  Bank  v.  Croft,  ibid.  347. 

Wheie  a  legacy  is  charged  on  land,  the  Sheriff's  vendee  under  an  execution  takes 
the  land  discharged  from  the  lien  of  the  legacy  and  the  legatee  must  look  to  the  pro- 
ceeds of  sale  in  the  hands  of  the  sheriff,  unless  the  land  is  expressly  sold  subject  to  the 
legacy.     Bametv.  Washebough,  ibid,  410. 

Prior  to  the  act  of  24th  Maich,  1827,  an  amicable  agreement  to  revive  a  judgment 
duly  entered  on  the  docket  within  five  years,  was  a  sufficient  judgment  of  revival,  as 
well  against  subsequent  mortgages  as  against  the  defendant  in  the  judgment.  Lesher 
v.  Gillingham,  17  S.  &  R.  123. 

The  possession  of  money  by  the  sheriff  arising  from  the  sale  of  lands  sufficient  to 
satisfy  a  judgment  earlier  than  that  under  which  the  sale  was  made,  is  not  per  se  a 
satisfaction  of  such  earlier  judgment.  The  prior  judgment  creditor  may  waive  his 
priority  in  favor  of  a  subsequent  one  without  working  an  extinguishment  of  his  judg- 
ment, which  may  be  satisfied  out  of  any  other  land  originally  bound  by  it.  And  if  the 
subsequent  judgment  creditor  become  the  assignee  of  the  first  judgment,  he  succeeds  to 
all  the  rights  of  the  assignor.     Bank  of  Penn.  v.  Winger,  &c  1  Rawle,  295. 

A  written  acknowledgment  of  record  by  the  defendant  that  a  judgment  is  in  full  force, 
is  as  effectual  to  keep  it  alive  as  a  scire  jacias.     Boal's  appeal,  2  Rawle,  37. 

Actual  payment  discharges  a  judgment  at  law;  but  in  equity  it  may  still  subsist,  if 
the  justice  of  the  case  require  it.     Fleming  v.  Beaver,  2  Rawle,  128. 

An  equitable  right  to  such  judgment  may  exist  without  any  actual  assignment  of  it.  ib. 

A  judgment  confessed  on  an  amicable  scire  facias  on  a  former  judgment,  is  a  valid 
lien  against  subsequent  encumbrances,  though  the  original  judgment  did  not  legally 
exist.     Ramsey  v.  Linn,  2  Rawle,  229. 

The  court  of  Common  Pleas  have  a  right  to  appoint  a  commUtioner  to  ascertain  dis- 
puted liens.     Werth  v.  Werth,  ibid,  151. 

34 
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Costs  accrued  after  the  death  of  a  testator  are  not  a  lien  on  his  real  estate  as  against 
a  purchaser.     Muntorf  v.  Muntorf,  ibid,  180. 

The  revival  of  a  judgment  by  scire  facias  creates  a  lien  upon  the  real  property  of  the 
defendant  acquired  after  the  entry  of  the  original  judgment.  Clippinger  v.  Miller,  1 
Penn.  Rep.  64. 

A  bond  with  warrant  of  attorney  to  confess  judgment,  authorizes  the  entry  of  but  one 
judgment :  the  entry  of  a  second  upon  the  same  warrant  is  wholly  irregular.  Ulrich  v„ 
Voneida,  ibid,  245. 

Upon  a  transcript  of  the  judgment  of  a  justice  of  the  peace  entered  as  a  lien  upon 
land,  the  five  years  within  which  a  scire  facias  shall  issue  to  preserve  the  lien  must  be 
computed  from  the  first  day  of  the  term  to  which  it  is  entered,  and  not  from  the  actual 
date  of  the  entry.     Betz's  appeal,  ibid,  271. 

The  order  of  the  court  of  Common  Pleas  opening  a  judgment  and  letting  the  defen- 
dant into  a  defence,  does  not  destroy  the  lien  from  the  original  date  of  its  entry.  Stein- 
bridge's  appeal,  ibid,  481. 

Lien  creditors  are  to  look  to  the  application  of  the  fund  on  which  they  have  a  lien  at 
their  peril :  every  thing  which  a  due  attention  to  their  interests  would  have  entitled 
them  to  receive,  being  considered  as  paid  by  operation  of  law,  as  regards  the  debtor. 
Finney's  administrator  v.  The  Commonwealth,  ibid,2AQ. 

A  judgment  on  a  scire  facias  to  substitute  parties  is  merely  interlocutory,  and  there- 
fore not  ground  for  a  writ  of  error.     Bachman  v.  Johns,  2  Penn.  Rep.  331. 

Where  parties  have  been  erroneously  substituted  on  a  scire  facias,  they  will  have 
remedy  whenever  it  is  ascertained  by  a  definitive  judgment  that  they  have  received 
injury.  Ibid. 

Where  real  estate  is  sold  on  a  judgment  against  an  heir  to  whom  the  estate  descended, 
it  was  held  that  judgments  against  the  ancestor  from  whom  the  estate  came,  must,  be 
paid  by  the  sheriff  out  of  the  proceeds  of  the  sale.     Milliken  v.  Kendig,  2  Pa.  Rep.  477. 

An  order  to  the  sheriff  by  a  judgment  creditor  or  his  attorney,  not  to  consider  his 
judgment  in  holding  an  inquisition  on  the  defendant's  real  estate,  will  postpone  that 
judgment  to  all  others  then  being  against  the  defendant.  Patterson  v.  Cummin.  Ibid,  520. 

The  validity  of  a  judgment  cannot  be  collaterally  impeached.  M'Cormick  v.  Miller, 
3  Penn.  Rep.  230. 

In  regard  to  the  entry  of  a  judgment  and  their  priority  of  lien,  a  day  i*  not  susceptible 
of  juridical  division.  In  the  appropriation,  therefore,  of  the  proceeds  of  land  sold  by  the 
sheriff,  judgments  entered  en  the  same  day,  when  the  fund  is  insufficient  to  discharge 
them  all,  are  to  be  paid  pro  rata,  although  it  may  appear  that  one  was  entered  at  an 
hour  of  the    day  earlier  than  the  others.     Metzgar  v.  Kilgore,  ibid,  245. 

It  is  essential  in  order  to  the  continuance  of  the  lien  of  a  judgment  upon  land  which 
has  been  sold  and  conveyed,  that  the  terre  tenant  be  made  a  party  to  the  scire  facias. 
Lusk  v.  Davidson,  ibid,  229. 

The  lien  of  the  official  recognizance  of  a  sheriff"  under  the  act  of  1S03,  is  unlimited 
both  induration  and  extent.     Snyder  v.  Commonwealth,  ibid,  286. 

Under  the  act  of  the  4th  of  April,  1798,  the  time  of  a  judgment  is  restricted  to  a  period 
from  the  first  return  day  of  which  it  is  entered,  and  the  second  period  begins  to  run  from 
the  termination  of  the  first.  Consequently  where  a  judgment  has  been  once  regularly 
revived  by  scire  facias,  if  ten  years  have  elapsed  from  the  first  return  day  of  the  term 
of  which  the  original  judgment  was  entered,  a  second  revival  by  scire  facias  comes  too 
lite  as  against  an  intervening  mortgage.     Pool  v.  Williamson,  4  Rawle,  317. 

The  issuing  and  return  of  a  scir'e  facias  under  the  act  of  4th  April,  1798,  does  not 
continue  the  lien  of  a  judgment  beyond  the  period  of  five  years,  limited  by  the  act. 

The  plaintiff  must  use  reasonable  diligence  in  prosecuting  the  scire  facias  to  judg- 
ment, by  which  the  lien  of  the  original  judgment  is  continued  for  another  period  of 
five  years. 

But  if  an  appearance  and  plea  should  be  entered  to  the  scire  facias,  it  seems  the 
plaintiff  would  be  entitled  to  a  liberal  share  of  indulgence,  and  perhaps  the  rule  of  lis 
pendent  might  be  applied.     Vitry  v.  Danci,3  Rawle,  9. 

An  equitable  right  to  set  off  judgment,  is  permitted  only  where  it  will  infringe  on  no 
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other  right  of  equal  grade.     Consequently,  it  is  not  permitted  to  affect  an  equitable  as- 
signee for  value.     Kamsey's  appeal,  2  Watts,  228. 

An  irregularity  in  the  assignment  of  a  judgment  cannot  be  taken  advantage  of  by  a 
third  person,  if  the  assignor  make  no  objection  to  it.     Ibid.' 

A  judgment  obtained  in  the  lifetime  of  a  decedent  must  be  revived  within  five  years, 
otherwise  its  lien  will  be  lost.     Downey's  appeal,  ibid.  297. 

Judgments  against  a  defendant  who  holds  land  by  articles  of  agreement,  are  a  lien 
upon  his  equitable  title ;  but  the  grantor  will  be  entitled  to  receive  the  purchase  money 
due  out  of  the  proceeds  of  the  sale  of  the  land  by  the  sheriff  in  preference  to  such  judg- 
ment creditor.     Academy  v.  Frieze,  ibid.  1 6. 

A  judgment  originally  obtained  against  the  personal  representatives  of  a  decedent 
will  continue  to  be  a  lien  on  the  estate  for  seven  years ;  if  revived  by  scire  facias  within 
that  period  the  lien  will  thereby  be  continued  for  five  years  longer  ;  and  if  either  period 
elapse  without  a  scire  facias,  the  lien  is  lost,  whether  the  land  be  in  possession  of  devi- 
sees or  purchasers  from  devisees.     Penn  v.  Hamilton,  2  Watts,  53. 

A  sale  of  land  by  an  administrator  for  the  payment  of  debts  divests  the  lien  of  recogni- 
zances taken  in  the  Orphans'  court  to  secure  the  interests  of  the  heirs  whose  estate  was 
taken  under  the  intestate  laws  of  the  valuation.     Crawford  v.  Crawford,  ibid.  339. 

A  release  of  a  part  of  land  ffom  a  lien  does  not  discharge  the  residue  either  entirely  or 
pro  tanto.     Ibid. 

A  confession  of  judgment  "  sum  to  be  liquidated  by  attorney"  operates  as  a  lien  upon 
the  defendant's  real  estate,  although  not  afterwards  liquidated.  Commonwealth  v.  Bald- 
win, 2  Watts,  54. 

The  lien  of  a  judgment  in  favor  of  the  commonwealth  is  not  lost  by  lapse  of  time.  Ibid. 

A  mortgage  or  judgment  may  be  given  to  secure  a  creditor  for  a  debt  due  for  respon- 
sibilities which  are  contingent,  or  for  future  advances.     Stewart  v.  Stocker,  ibid.  1 35. 

The  lien  on  land  which  a  widow  has  for  her  interest  by  the  intestate  laws,  is  not  divested 
by  a  sheriff's  sale  of  that  land  upon  a  judgment  whose  lien  was  subsequently  obtained. 
Fisher  v.  Kean,  ibid.  259. 

A  lien  is  a  necessary  and  inseparable  incident  of  seizure  in  execution  by  the  princi- 
ples of  the  Common  Law.     Stouffer  v.  Commissioners,  Ibid.  300. 
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Judges  of  Common  Pleas  and  Quarter 
Sessions  of  Lancaster  county,  to  con- 
tinue sessions  as  long  as  business  re- 
quires, .        1 
Remedy  for  party  injured  by  non-attend- 
ance of  witness,  2 
The  seventeenth  judicial  district  estab- 
lished, 3 
Time  of  holding  and  duration  of  terms 

of  courts  in  certain  counties  fixed,         4 
Mayor's  court  of  Philadelphia  to  license 

hawkers  and  pedlars,  5 

Certain  provisions  of  former  acts  repeal- 
ed, 6 
Balance  due  by  executors  &c.  certified 

to  Common  Pleas  to  constitute  a  lien,  7 
Satisfaction  to  be  acknowledged  of  such 

lien, 
Presidents  of  Common  Pleas,  may  ad- 
mit to  bail  in  case  of  felony,  9 
Writs  of  error  from  Supreme  Court — 
affidavit  required,  by  whom  may  be 
made,                                                      10 
Organization  of  the  court  of  Common 

Pleas  of  Philadelphia  changed,  11 

Mode  of  proceeding  against  persons  vio- 
lating the  acts  regulating  auctions,      12 
District  courts  in  Lancaster  and  York 

continued,  13 

A  judge  to  be  appointed  in  Lancaster, 

with  limited  jurisdiction  in  York  co.  14 
Process  of  summoning  jurors  made  valid,  15 
Mayor  of  Pittsburg,  and  his  duties,  16 

Duty  of  clerk  of  Mayor's  court,  17 

Establishment  and  organization  of  the 


The  judges  hold  five  terms  of  the  court 

annually,  28 

They  continue  their  terms  by  adjourn- 
ment, if  necessary,  but  so  as  not  to 
interfere  with  their  duties  in  other 
districts,  29 

A  court  to  be  held  on  the  last  Monday 
in  July  in  the  eastern  district,  for  cer- 
tain purposes,  30 
The  Supreme  court  has  a  seal,  and  power 

to  renew  it,  31 

A  prothonotary  is  appointed  for  the  court 
at  each  place  of  holding  the  terms, 
who  shall  keep  the  records,  &c.  32 

Commissioners  of  bail  appointed  by  the 

court,  33 

Return  days  in  the  Supreme  court,         34 
8  |  But  judicial  process  tested  on  the  first 
day  of  a  term  is  not  returnable  the  last 
day  of  the  same  term,  except  for  pur- 
poses specially  appointed,  35. 
Last  Monday  in  July  a  return  day  in  the 

eastern  district,  36 

The  court  mty  appoint  special  return 

days,  37 

May  prescribe  certain  days  within  the 
terms  for  the  return  of  writs  in  each 
district,  38 

Courts  of  Nisi  Prius  are  holden  in  Phi- 
ladelphia, 39 
The  judges  to  hold  these  courts  at  least 
once  annually,  and  in  the  order  of  ro- 
tation, 40 
Courts  of  Common  Pleas  established, 
and  their  style,  41 


District  court  of  Allegheny, 


Imprisonment  for  debts  not  exceeding  a 
certain  sum  abolished,  19 

Judge  of  the  District  court  of  Lancaster 
to  try  certain  cases,  20 

Jurisdiction  of  the  District  court  of  York 
county,  21 

Quarter  fc-'essions  of  York  county  may 
continue  the  first  week,  22 

Effect  of  writs  of  error,  23 

The  Supreme  court  established,  and  the 
style  thereof,  24 

It  consists  of  five  judges,  who,  or  a  ma- 
jority of  whom,  hold  the  court,  25 

Governor  to  appoint  judges  of  the  Su- 
preme court  as  often  as  vacancies  oc- 
cur, 26 

The  state  is  divided  into  four  districts  for 
the  purpose  of  holding  said  courts,     27 


IS  I  Consist  of  a  president  and  two  associate 


judges,  42 

Any  two  of  the  judges,  or  the  president 

alone,  may  hold  the  court,  43 

The  president  or  legal  associate  of  the 

court  of  Common  Pleas  for  the  county 

of  Philadelphia,  may  hold  a  court  for 

the  trial  of  civil  issues,  &c.  44 

Courts  of  Common  Pleas  have  each  a 

seal,  which  may  be  renewed,  45 

A  prothonotary  to  be  appointed  for  every 

such  court,  who  keeps  the  records,  &c.  46 
The  state  divided  into  seventeen  districts 

for  the  purpose  of  holding  said  courts,  47 
A  district  is  to  be  established  from  and 

after  the  first  of  September,  1835,  to 

be  called  the  eighteenth  district,  48 

A  president  judge  shall  be  appointed  in 

each  district  as  vacancies  occur,  49 
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Associate  judges  to  be  appointed  in  each 

county  as  vacancies  occur,  50 

Proviso  as  to  the  court  of  Common  Pleas 

in  the  county  of  Philadelphia,  51 

Terms  of  the  courts  of  Common  Pleas 

appointed  in  the  several  counties,        52 
The  judges  of  the  courts  of  Common 
Pleas  shall  hold  terms  by  adjournment 
if  necessary,  53 

May  abridge  terms  of  two  weeks  to  one 

week,  54 

May  enlarge  the  terms,  55 

May  order  issues  in  civil  causes  to  l>e 

taken  up  during  the  first  week,  56 

May  in  such  cases  direct  the  sheriff  and 
commissioners  to  return  the  same  panel 
to  all  venires  returnable  that  week,  57 
May  award  a  venire  returnable  at  such 
day,  for  a  term  so  enlarged  as  the  busi- 
ness shall  require,  58 
The  judges  may  adjourn  their  sessions 

from  time  to  time,  59 

Special  courts  of  Common  Pleas  shall  be 

holden  for  the  trial  of  certain  causes,  60 
Provided  that  the  parties  by  agreement 
may  in  certain  cases  dispense  with  the 
privilege  intended  by  the  preceding 
section,  61 

The  prothonotary  to  transmit  a  list  of 
the  causes  to  the  president  judge  re- 
quired to  hold  such  court,  62 
Proceedings  of  special  courts  to  be  valid 

and  subject  to  a  writ  of  error  or  appeal,  63 
Proviso  saving  special  provisions  relating 

to  special  courts,  64 

Courts  of  Quarter  Sessions  established, 

and  the  style  thereof,  65 

Shall  consist  of  the  judges  of  the  courts 
of  Common  Pleas,  any  two  of  whom 
shall  be  a  quorum,  66 

Shall  have  a  seal  which  may  be  renewed,  67 
A  clerk  shall  be  appointed  in  every  such 

court,  who  shall  keep  the  records,        68 
The  terms  of  such  court  appointed,         69 
The  court  of  Quarter  Sessions  for  the 
county  of  Philadelphia  shall  continue 
their  terms  by  adjournment  if  neces- 
sary, 70 
The  terms  of  the  court  of  Quarter  Ses- 
sions for  the  county  of  Schuylkill  ap- 
pointed,                                       .         71 
Courts  of  Quarter  Sessions  may  continue 
their  terms,  so  as  to  complete  trials 
commenced  during  the  term,  72 
The  judges  of  such   courts  may  hold 

special  sessions,  73 

Special  or  adjourned  sessions,  how  ap- 
pointed and  notice  given,  no  business 
to  be  done  therein  requiring  a  grand 
or  petit  jury,  74 

Court*  of  Oyer  and  Terminer  and  gen- 


eral gaol  delivery  to  be  holden  four 
times  annually,  and  by  whom  to  be 
holden,  75- 

The  judges  of  the  courts  of  Common 
Pleas  to  have  power  to  hold  special 
courts  of  Oyer  and  Terminer.  76 

Associate  judges  may  adjourn  such  courts 

if  the  president  do  not  attend,  77' 

Prothonotaries  of  the  courts  of  Common 
Pleas  are  clerks  of  Oyer  and'  Termi- 
ner, when  held  by  the  judges  of  the 
Supreme  court,  78 

No  process  to  be  discontinued  by  the 

non-attendance  of  the  judges,  79 

Any  judge  shall  have  power  to  adjourn 
in  case  of  the  non-attendance  of  a  quo- 
rum of  the  court,  80i 
The  prothonotary,  clerk,  sheriff  or  coro- 
ner to  adjourn  if  no  judge  shall  attend,  81- 
Courts  may  adjourn  to  a  different  place 
in  case  of  an  infections  or  contagious 
disease,  82, 
Also  for  a  term,  when  the  place  appoint- 
ed for  holding  it  shall'  have  been  de- 
stroyed or  shall  be  unsafe,  831 
Notice  of  adjournments  to  be  gwen,  and 

jurors,  witnesses,  &c.  to  attend,  84 

Prothonotaries  and  clerks  shall  make 
oath,  &c.  to  support  the  constitution 
of  the  United  States  and  of  this  state, 
&c.  85 

Their  powers  and  authorities,  86- 

Criers  of  the  courts  to  be  appointed  by 
the  courts  and  paid  by  the  respective 
county,  and  the  several  courts  may 
appoint  tipstaves  or  constables  to  at- 
tend them,  87 
Existing  Circuit  courts  abolished,  88 
Supreme  court  at  Harrisburg  to  sit  in  the 

capitol  and  use  the  library,  89 

Acts  creating  the  Lancaster  and.  South- 
ern districts  repealed,  90. 
Records  of  the  abolished  districts  remov- 
ed, 91' 
Records  of  Northern  district  to  remain  at 

Sunbury,  92 

Causes  pending  in  the  abolished  districts 

removed  to  the  new  district,  93- 

Prothonotary  of  Middle  district  to  re- 
ceive fees  due  to  the  prothonotaries  of 
the  abolished  districts,  94 

Recovery  of  penalties  under  the  act  re- 
lating to  counties  and  townships,  pass- 
ed April  15,  1834,  9S 
The  time  of  holding  courts  in  Susque- 
|      hanna  county  altered,  96- 
Compensation  of  the  judge  of  the  Dis- 
trict court  of  Lancaster  increased,       97 
!  Terms  of  the  courts  in  Washington  co. 

changed,  98 

■  The  District  court  for  the  city  and  coun- 
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ty  of  Philadelphia  established  and  or- 
ganized, 99 

Time  of  holding  courts  in  Beaver  and 
Montgomery  counties  changed,  100 

Civil  causes  in  Allegheny  county  Com- 
mon Pleas,  how  transferred  to  the 
District  court,  101 

Former  act  repealed  so  far  as  relates  to 
York  county,  102 

Counties  of  York  and  Adams  formed 
into  the  nineteenth  district,  103 


Ninth  district  embraces  what  counties,  104 
Supreme  court  shall  hear  and  determine 

appeals  from  I  he  Orphans'  court,  105 
Terms  of  the  courts  of  Armstrong  county 

altered,  106 

Power  of  courts  in  certain  counties  to 

change  the  names  of  townships,  107 
Time  of  holding  the  courts  in  certain 

counties  altered,  108 

The  judges  of  the  Supreme  court  may 

hold  adjourned  courts  at  Lancaster,  109 


Act  of  7th  February,  1831,  Pamph.  p.  48. 

An  act   relative   to  the  Circuit  Court  and   court  of  Quarter   Sessions  of  Lancaster 

county. 

Sect.  I.  [Relates  to  Circuit  court — abolished.] 

1.  Sect.  II.  The  judges  of  the  court  of  Common  Pleas  of  Lancaster 
county,  composing  and  holding  the  court  of  general  Quarter  Sessions  of 
the  peace  in  and  for  said  county,  shall  be  and  they  are  hereby  authorized 
and  empowered  to  direct  the  sessions  of  the  said  court  to  be  held  and  con- 
tinued during  the  whole  of  the  two  weeks  of  each  and  every  regular 
term,  whenever  the  business  of  the  court  shall  require  the  same,  or  so 
many  days,  during  the  second  week  of  each  regular  term,  as  they  shall 
deem  necessary  to  finish  the  business  pending  in  the  said  court  of  Quarter 
Sessions. 

Sect.  III.  So  much  of  any  former  act  or  acts  as  is  hereby  altered  and 
supplied,  be  and  the  same  is  hereby  repealed. 

Act  of  26th  February,  1831,  Pamph.  p.  93. 

An  act  to  compel  the  attendance  of  witnesses,  upon  rules  and  commissions  to  take  de- 
positions. 

Sect.  I.  IT.  and  IV.    [See  Evidence.] 

8.  Sect.  III.  The  party  injured  by  such  non-attendance,  shall  also  be 
entitled  to  the  same  remedies  at  law,  against  the  person  subpoenaed,  as  are 
provided  when  a  subpoena  is  issued  from  a  court  of  record. 

[F<>r  the  whole  of   this  act — See  title  Evidence.] 

Act  of  1st  April,  1831,  Pamph.  p.  340. 

An  act  to  establish  a  seventeenth  judicial  district,  and  for  other  purposes. 

3.  Sect.  I.  From  and  after  the  fourth  Monday  in  May  next,  the  coun- 
ties of  Beaver,  Butler  and  Mercer,  shall  be  and  they  hereby  are  erected 
into  a  separate  judicial  district,  to  be  called  the  "  seventeenth  judicial  dis- 
trict," and  a  person  shall  be  appointed  and  commissioned  by  the  Gover- 
nor, to  be  president  and  judge  of  the  courts  of  Common  Pleas,  within  the 
said  district;  which  said  president  shall  receive  the  like  salary,  and  have 
and  execute  all  and  singular  the  powers,  jurisdictions  and  authorities  of 
president  and   judge  of  the  court  of  Common  Pleas,  court  of  Oyer  and 
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Terminer  and  General  Jail  Delivery,  Orphans'  and  Register's  courts,  and 
justice  of  the  court  of  Quarter  Sessions  of  the  peace,  agreeably  to    the 
constitution  and  laws  of  this  commonwealth. 
[The  re.  nainder  of  this  act  is  consolidated  in  the  act  of  April  14, 1834, 

post.] 

Act  of  5th  March,  1832,  Pamph.  p.  103. 

An  act  to  alte»the  time  of  holding  courts  in  certain  counties,  and  providing  for  making 
indexes  to  certain  records  in  Montgomery  county. 

Sect.  I.  [See  act  of  April  14,  1831— post. 

4.  Sect.  II.  From  and  after  the  second  Monday  in  August,  (the  same 
beinoj  the  time  of  commencement  of  the  next  August  term,)  the  courts  of 
Common  Pleas  and  Orphans'  court,  to  be  held  in  and  for  the  county  of 
Huntingdon,  shall  be  continued  two  weeks,  subject  to  the  provisions  of 
the  said  act,  entitled  "  An  act  to  alter  the  judiciary  system  of  this  com- 
monwealth. 

Sect.  III.  The  judges  of  the  court  of  Common  Pleas  in  and  for  the 
county  of  Huntingdon,  or  a  majority  of  them  shall  be  and  they  are  here- 
by authorized  and  directed,  at  any  term  of  said  court,  preceding  any 
term  which  is  to  continue  two  weeks,  to  make  an  order,  (to  be  entered  of 
record,)  that  the  trial  of  civil  issues  depending  in  said  court  shall  com- 
mence during  the  next  term,  at  a  certain  day,  (when  in  their  opinion  the 
trial  of  criminal  cases  will  be  ended,)  in  either  the  first  or  second  week' 
of  said  term,  to  be  fixed  in  said  order,  and  at  the  next  term  the  trial  of 
such  issues  shall  commence  at  the  day  so  appointed,  or  as  soon  thereafter 
as  in  the  opinion  of  the  judges  the  other  business  of  the  court  will  per- 
mit, and  the  petit  jurors  summoned  for  the  trial  of  criminal  cases,  shall 
also  be  jurors  in  all  civil  cases,  in  case  the  trial  of  the  same  shall  be  fixed 
to  commence  as  aforesaid,  during  the  first  week  of  said  term. 

Sect.  IV.  From  and  after  the  tenth  day  of  March  next,  the  fourth 
section  of  the  act  passed  on  the  first  day  of  April,  eighteen  hundred  and 
thirty-one,  entitled  "  An  act  to  establish  a  seventeenth  judicial  district,  and 
for  other  purposes,"  shall  be  and  the  same  is  hereby  declared  to  be  thence- 
forth repealed,  and  the  courts  in  the  sixth  judicial  district  shall  be  there- 
after holden  at.  the  same  time  at  which  they  were  holden  prior  to  the  pas- 
sage of  the  said  act,  except  that  in  the  county  of  Warren,  the  term  shall 
commence  on  the  first  Monday  in  June,  instead  of  the  Monday  following 
the  fourth  Monday  in  April:  And  provided,  That  the  provisions  of  this 
act  shall  not  extend  to  the  county  of  Erie,  except  so  much  as  requires  the 
court  of  Oyer  and  Terminer  to  be  held  four  times  a  year  :  And  provided 
also,  That  the  provisions  of  this  section  shall  not.  invalidate  any  writ, 
process,  recognizance,  rule,  or  order,  now  issued  or  to  be  issued,  taken  or 
to  be  taken,  in  either  of  the  courts  aforesaid,  but  the  same  shall  be  returna- 
ble to  and  be  in  full  force  at  the  several  and  respective  terms  provided  for 
by  this  section. 

Sect.  V.  The  term  of  the  court  of  Common  Pleas,  Quarter  Sessions, 
Oyer  and  Terminer  and   General   Jail  Delivery,  and  Orphans'  court,  in 
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the  county    of  Allegheny,  now  commencing  on   the  fourth  Monday    of 
June,  shall  hereafter  commence  on  the  third  Monday  of  June. 
Sect.  VI.  and  VII.— [Local.] 

Act  of  26th  March,  1832,  Pamph.  p.  184. 

An  act  to  establish  the  District  court  for  the  city   and  county  of  Philadelphia,  and  for 

other  purposes. 

5.  Sect.  X.  The  sail  Mayor's  court  shall,  after  the  passage  of  thrs 
act,  have  authority  to  grant  licenses  to  hawkers  and  pedlars,  in  all  cases 
where  the  court  of  Quarter  Sessions  of  the  county  of  Philadelphia,  are 
now  authorized  to  grant  the  same,  under  the  regulations  and  provisions 
established  by  law,  and  the  authority  of  the  said  court  of  Quarter  Sessions 
to  grant  such  licenses  is  hereby  taken  away. 

0.  Sect.  XI.  The  act  entitled,  "An  act  enjoining  duties  on  the  Attor- 
ney General,  and  for  other  purposes,"  so  far  as  it  gives  concurrent  juris- 
diction to  the  District  court  for  the  city  and  county  of  Philadelphia,  with 
the  court  of  Common  Pleas,  of  the  county  of  Philadelphia,  in  all  the  pow- 
ers and  jurisdiction  vested  in  the  said  court  of  Common  Pleas  by  virtue 
cf  an  act  entitled,  "  An  act  to  compel  assignees  to  settle  their  accounts, 
and  for  other  purposes,"  is  hereby  repealed. 

[Tlie  remainder  of  this  act  is  supplied  by  the  act  of  March  28,  1835y 
post.] 

Act  of  29th  March,  1832,  Pamph.  p.  ICO. 

An  act  relating  to  Orphans'  Court. 

7.  Sect.  XXIX.  It  shall  be  the  duty  of  the  prothonotary  of  the  courts' 
of  Common  Pleas  of  the  respective  counties,  to  file  and  docket,  whenever 
the  same  shall  be  furnished  by  any  parties  interested,  certified  transcripts 
or  extracts,  of  the  amount  appearing  to  be  due  from  or  in  the  hrnds  of 
any  executor,  administrator,  guardian  or  other  accountant,  on  the  settle- 
ment of  their  respective  accounts  in  the  Orphans'  court,  which  transcripts 
Or  extracts,  so  filed,  shall  constitute  liens  on  the  real  estate  of  such  execu- 
tor, administrator,  guardian,  or  omer  accountant,  from  the  time  of  such 
entry  until  payment,  distribution,  or  satisfaction  ;  and  actions  of  debt  or 
scire  facias  may  be  instituted  thereon,  by  any  person  or  persons  interest- 
ed, for  the  recovery  of  so  much  as  may  be  due  to  them  respectively : 
Provided  however,  That  the  liens  thereby  created  shall  cease  at  the  ex- 
piration of  rive  years  from  the  time  ot  the  entry  aforesaid,  unless  revived 
by  scire  facias  in  the  manner  by  law  directed,  in  the  cases  of  judgments 
in  the  courts  of  common  law  :  And  provided  further ,  That  in  case  of  an 
appeal  from  the  Orphans'  court,  the  liens  shall  be  for  no  more  than  for 
the  amount  finally  found  due  and  decreed  in  the  Supreme  court,  and  it 
shall  be  the  duty  of  the  prothonotary  of  the  Common  Pleas,  on  such  de- 
cree of  the  Supreme  etiurt  being  certified  to  him,  to  enter  on  his  docket 
the  amount  so  found  due  and  decreed  by  the  Supreme  court,  and  if  such 
amount  be  greater  than  that  decreed  by  the  Orphans'  court,  the  lien  for 
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such  excess  shall  take  effect  only  from  the  time  of  entering  the  decree  of 
the  Supreme  court;  but  if  the  amount  be  reduced  by  the  final  decree  of 
the  Supreme  court,  the  protuonotary  shall  reduce  the  amount  originally 
entered  on  his  judgment  docket  and  index  accordingly,  and  such  final 
decree,  upon  appeal  being  certified  and  filed  in  the  said  court  of  Common 
Pleas,  the  said  term  of  five  years  shall  be  counted  from  the  time  of  such 
entry. 

8.  Sect.  XXX.  When  the  executor,  administrator,  guardian,  or  other 
accountant,  shall  have  fully  paid  and  discharged  the  amount  of  such  lien, 
the  parties  who  have  received  payment  shall  acknowledge  satisfaction 
thereof,  to  the  extent  of  what  they  have  received,  on  the  record  of  the 
court  of  Common  Pleas;  and  in  case  of  neglect  or  refusal  so  to  do,  for 
the  space  of  thirty  days  after  request  in  writing  and  tender  of  all  the  cost, 
such  party  shall  forfeit  and  pay  to  the  party  aggrieved,  the  sum  of  fifty 
dollars,  absolutely,  and  any  further  sum  not  exceeding  the  amount  by 
such  person  received,  as  shall  be  assessed  by  a  jury  on  a  trial  at  law ;  or 
the  Orphans'  court,  on  due  proof  to  them  made,  that  the  entire  amount 
due  from  such  executor,  administrator,  guardian,  or  other  accountant, 
according  to  the  final  settlement  of  the  said  account,  has  been  fully  paid 
and  discharged,  may  make  an  order  for  their  relief  from  such  recorded  lien, 
which  order,  being  certified  to  the  court  of  Common  Pleas,  shall  be  en- 
tered on  their  records,  and  shall  enure  and  be  received  as  a  full  satisfac- 
tion and  discharge  of  such  lien. 

[For  the  remainder  of  this  act — See  Orphans'  court.] 

Act  of  30th  April,  1832,  Pamph.  p.  388. 

An  act  concerning  the  Administration  of  Justice. 

9.  Sect.  I.  The  president  judges  of  the  courts  of  Common  Pleas,  are 
hereby  respectively  empowered  to  admit  to  bail  any  person  accused  of 
felony,  or  other  criminal  offence,  as  amply  and  effectually  as  any  judge 
of  the  Supreme  court  may  or  can. 

Act  of  llth  June,  1832,  Pamph.  p.  Gil. 

A  supplement  to  an  act  entitled,  "  An  act  concerning  the  administration  of  Justice." 

Sect.  I.  and  II.  [Temporary.] 

10.  Sect.  III.  From  and  after  the  passage  of  this  act,  whenever  a 
writ  of  error  may  be  sued  out  from  the  Supreme  court,  to  remove  the 
proceedings  of  any  inferior  court,  the  party,  his  agent  or  attorney,  shall 
be  competent  to  make  the  affidavit  required  in  such  cases. 

Sect.  IV.  [Suspended.] 

35 
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Act  of  8th  February,  1S33,  Pamph.  p.  23. 

An  act  changing  the  organization  and  extending  the  jurisdiction  of  the  court  of  Com- 
mon Pleas  of  the  first  judicial  district 

11.  Sect.  I.  From  and  after  the  passage  of  this  act  it  shall  he  the 
duty  of  the  Governor  to  appoint  a  competent  person,  learned  in  the  law, 
to  be  an  associate  judge  of  the  court  of  Common  Pleas  of  the  county  of 
Philadelphia,  who  shall  receive  the  same  compensation  as  is  now  received 
by  the  president  of  that  court. 

Sect.  II.  On  the  death,  resignation,  or  removal  from  office,  of  either 
of  the  present  associate  judges  of  the  said  court,  no  appointment  shall  be 
made  to  fill  such  vacancy,  but  thereafter  the  said  court  shall  consist  of 
the  president,  one  associate  learned  in  the  law,  and  one  associate  appoint- 
ed under  the  existing  laws  of  this  commonwealth. 

Sect.  IV.  It  shall  be  the  duty  of  the  president  or  legal  associate  judge 
of  the  said  court,  from  time  to  time,  as  may  be  found  requisite,  to  hold  a 
court  of  Common  Pleas  for  the  trial  of  civil  issues  pending  in  said  court, 
although  at  the  same  time  two  of  the  judges  of  said  court  may  be  holding 
the  usual  courts  of  Common  Pleas,  Quarter  Sessions,  or  Orphans'  courts, 
according  to  the  existing  laws  of  this  commonwealth,  and  for  the  sum- 
moning of  the  proper  number  of  jurors  for  the  trial  of  such  issues,  a  se- 
parate venire  jacias  shall  issue,  the  jurors  to  be  drawn  in  the  manner  now 
prescribed  by  law,  and  to  be  paid  the  same  compensation,  and  in  the  same 
manner  as  other  jurors  in  said  court. 

Sect.  III.    [Supplied — post.'] 

Act  of  6th  April,  1833,  Pamph.  p.  170. 

A  supplement  to  the  ac  regulating  Auctions  in  the  city  of  Lancaster,  and  other  towns 
of  this  commonwealth,  passed  on  the  seventh  day  of  April,  eighteen  hundred  and 
thirty-two. 

12.  Sect.  III.  From  and  after  the  passage  of  this  act,  the  mode  of 
proceeding  against  any  person  for  a  violation  of  the  provisions  of  this  act, 
or  the  act  to  which  this  is  a  supplement,  shall  be  by  indictment  in  the 
court  of  Quarter  Sessions  of  the  proper  county,  and  whenever  complaint 
shall  be  made  to  any  justice  of  the  peace  or  alderman  of  the  proper  coun- 
ty or  city,  on  oath  or  affirmation,  against  any  person  for  violating  the 
provisions  of  the  same,  it  shall  be  his  duty  to  issue  a  warrant  for  the  ap- 
prehension of  such  person,  and  compel  him  to  enter  into  a  recognizance 
with  sufficient  sureties  for  his  appearance  at  the  next  court  of  Quarter 
Sessions  of  the  proper  county,  to  answer  the  said  complaint,  and  any  per- 
son being  thereof  duly  convicted,  shall  pay  a  fine  for  the  use  of  the  com- 
monwealth, of  not.less  than  fifty  nor  more  than  five  hundred  dollars,  at 
the  discretion  of  the  court,  together  with  the  costs  of  prosecution ;  and  so 
much  of  the  fourth  section  of  the  act  to  which  this  is  a  supplement,  as 
authorizes  suit  to  be  brought  for  the  penalty  of  five  hundred  dollars  be 
and  the  same  is  hereby  repealed,  except  as  to  suits  now.  brought  and 
pending. 

[For  (he  remainder  of  this  act — See  Auctions.'] 
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Act  of  8th  April,  1833,  Pamph.  p.  215. 

An  act  to  continue  in  force  the  several  acts  relative  to  the  District  Court  of  the  counties 
of  Lancaster  and  York,  and  for  other  purposes. 

l.'J.  Sect.  I.  The  several  acts  of  Assembly  which  are  now  in  force, 
relative  to  the  District  courts  of  the  city  and  county  of  Lancaster,  and  the 
county  of  York,  are  hereby  continued  in  force  until  the  first  day  of  May, 
one  thousand  eight  hundred  and  forty,  and  shall  have  the  same  force 
and  effect  from  and  after  the  first  day  of  May,  one  thousand  eight  hun- 
dred and  thirty-three,  until  the  first  day  of  May,  one  thousand  eight 
hundred  and  forty,  as  if  the  said  several  acts  had  been  set  forth  at 
length,  and  contained  word  for  word  in  this  act:  Provided,  That  from 
and  after  the  first  day  of  May,  one  thousand  eight  hundred  and  thirty- 
three,  the  city  and  county  of  Lancaster  shall  form  a  separate  district,  and 
the  county  of  York  shall  form  a  separate  district.  [Repealed  so  far  as 
relates  to  York  county,  post.] 

14.  Sect.  II.  It  shall  be  the  duty  of  the  Governor,  on  the  first  day  of 
May,  one  thousand  eight  hundred  and  thirty-three,  or  immediately  there- 
after, to  appoint  and  commission  a  judge  of  competent  legal  attainments, 
for  the  district  composed  of  the  county  of  Lancaster,  who  shall  have  ju- 
risdiction in  the  district  of  York  county,  until  the  third  Monday  of  Decem- 
ber, one  thousand  eight  hundred  and  thirty-three,  and  also  to  appoint  and 
commission  a  judge  for  the  district  composed  of  the  county  of  York,  of 
competent  legal  attainments,  on  the  third  Monday  of  December,  one  thou- 
sand eight  hundred  and  thirty-three,  which  said  judges  shall  severally 
discharge  the  duties  of  their  offices  during  the  continuance  o!  said  courts, 
if  they  shall  so  long  behave  themselves  well,  and  shall  be  entitled  to  the 
same  compensation  as  the  judges  of  the  said  District  court  now  in  com- 
mission receive. 

15.  Sect.  'IV.  All  process  issued  for  selecting  and  summoning  jurors 
by  said  District  court,  for  the  term  to  be  holden  on  the  second  Monday  of 
May,  one  thousand  eight  hundred  and  thirty-three,  are  hereby  validated 
and  made  as  effective  as  though  the  commissions  of  the  judges  and  the 
law  authorizing  the  said  court  had  extended  to  a  period  beyond  said 
term. 

16.  Sect.  V.  The  members  of  the  select  and  common  councils  of  the 
city  of  Pittsburg,  shall,  on  the  second  Tuesday  of  January  next,  and  on 
the  same  day  yearly  thereafter,  meet  together  and  elect,  viva  voce,  one 
of  the  freemen  of  said  city,  qualified  to  serve  as  a  member  of  the  House 
of  Representatives  of  this  commonwealth,  to  be  the  mayor  of  said  city, 
whose  duty  shall  be  to  preside  in  the  Mayor's  court  when  present,  to  pro- 
mulgate the  by-laws,  rules,  and  ordinances  of  the  corporation,  and  speci- 
ally to  attend  to  the  due  execution  and  fulfilment  of  the  same,  and  who 
shall  be  entitled  to  receive,  hold,  and  enjoy  all  the  emoluments,  which  by 
the  by-laws  and  ordinances  of  the  corporation,  may  then  or  hereafter  be 
annexed  and  attached  to  the  office  of  mayor,  and  the  mayor  elect  shall 
take  a  solemn  oath  or  affirmation,  before  the  president  or  an  associate 
judge  of  the  court  of  Common  Pleas,  of  Allegheny  county,  or  of  the  re- 
corder of  the  said  city  for  the  time  being,  "  well  and  faithfully  to  execute 
the  office  of  mayor  of  said  city,"  and  shall  thereupon  enter  upon  and  per- 
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form  tho  duties  of  the  said  office,  without  any  other  or  further  commission, 
and  shall  continue  in  office  until  a  successor  shall  he  duly  elected  and  qua- 
lified; and  in  case  of  the  death,  resignation,  or  removal  of  the  mayor,  or 
other  vacancy  in  the  office,  such  vacancy  shall  be  filled  by  a  new  election 
for  the  remainder  of  his  term  in  office,  by  the  said  councils,  within  fifteen 
days  thereafter;  and  at  least  ten  days  notice  shall  be  given  in  the  public 
newspapers  of  said  city  of  the  time  of  holding  the  same,  and  the  mayor  so 
elected,  shall  have  all  the  other  powers  now  vested  by  law  in  the  mayor 
of  said  city,  by  virtue  of  his  office,  and  be  subject  to  the  same  duties : 
Provided,  That  no  member,  for  the  time  being,  of  the  select  or  common 
councils  aforesaid,  shall  be  eligible  to  the  office  of  mayor. 

17.  Sect.  X.  It  shall  be  the  duty  of  the  clerk  of  the  Mayor's  court  of 
the  city  of  Pitisburg,  as  soon  as  convenient  after  the  passage  of  this  act, 
to  purchase  a  book  or  books,  and  make,  or  cause  to  be  made  therein,  at 
least  two  indexes  to  all  the  proceedings  in  the  said  court  since  its  organi- 
zation, contained  in  the  several  court  dockets  in  the  said  clerk's  office,  one 
of  which  said  indexes  shall,  among  other  things,  contain  the  names  of 
plaintiffs,  and  the  other  the  names  of  the  defendants,  so  arranged  as  to 
afford  an  easy  and  ready  reference  to  said  matters. 

Sect.  XI.  The  expense  of  purchesing  such  book  or  books  for  such  in- 
dexes, and  the  expense  of  making  such  indexes,  shall  be  paid  for  out  of 
the  funds  of  the  county  of  Allegheny,  on  warrants  to  be  drawn  on  the 
county  treasurer  by  the  commissioners  of  the  said  county;  and  il  shall 
hereafter  be  the  duty  of  the  said  clerk  to  keep  up  at  his  own  proper  cost 
and  charges  the  indexes  provided  for  in  the  foregoing  section  of  this  act, 
and  deliver  the  same  over  to  bis  successor  in  office,  in  the  same  manner 
he  is  required  to  deliver  over  the  other  records  of  his  office. 

Sect.  XII.  In  cass  the  clerk  of  the  Mayor's  court  aforesaid,  shall  ne- 
glect or  refuse  to  make,  prepare,  and  keep  in  his  public  office  either  of  the 
indexes  by  this  act  directed  to  be  made,  prepared,  and  kept,  and  shall  be 
thereof  convicted,  at  the  suit  of  the  commonwealth,  in  the  court  of  Quar- 
ter Sessions,  of  Allegheny  county,  the  said  court  shall  impose  upon  said 
clerk  a  fine  of  not  less  than  ten,  nor  more  than  fifty  dollars,  for  the  use 
of  said  county,  the  payment  of  which  fine  shall  be  enforced,  as  the  pay- 
ment of  other  fines  imposed  by  said  courts  are  now  enforced. 

Act  of  8th  April,  1833,  Pamph.  p.  305. 

An  act  to  provide  for  the  erection  of  an  additional  court  within  the  county  of  Alleghe- 
ny, and  for  other  purposes. 

18.  Sect.  I.  There  shall  be  a  court  of  record  established  in  and  for  the 
county  of  Allegheny,  by  the  name  and  style  of  "  The  District  Court  for 
the  county  of  Allegheny,"  which  shall  consist  of  a  president,  who  shall 
have  power  to  try,  hear  and  determine  a!l  civil  pleas  and  actions,  real, 
personal  and  mixed,  and  for  the  trial  of  all  such  pleas  and  actions  sholl 
have  and  exercise  the  same  powers,  authorities  and  jurisdictions  as  are 
now  vested  by  law  in  the  court  of  Common  Pleas  for  the  county  of  Alle- 
gheny :   Provided,  That  the  said  court  shall   have  no  junsdictieri,  either 
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originally  or  en  appeal,  except  when  the  sum  in  controversy  shall  exceed 
one  hundred  dollars. 

Sect.  II.  The  Governor  shall  be  and  he  is  hereby  required,  as  soon  as 
conveniently  may  be,  to  appoint  u  [-.resident  of  the  said  District  Court, 
who  shall  receive  a  yearly  compensation  of  sixteen  hundred  dollars, 
which  shall  be  payable  quarterly  out  of  the  state  treasury. 

Sect.  III.  In  all  cases  the  final  judgment  of  the  said  District  court  may 
be  examined  and  affirmed  or  reversed  on  a  writ  of  error  from  the  Su- 
preme Court,  in  a  similar  manner  and  subject  to  the  same  limitations  and 
provisions  under  which  writs  of  error  arc  now  issued  from  the  Supreme 
Court  to  the  court  of  Common  Pleas  of  the  county  of  Allegheny. 

Sect.  IV.  The  said  District  court  shall  hold  four  terms  in  the  course  of 
each  year,  to  begin  on  the  fourth  Mondays  of  January,  April,  July  and 
November  respectively,  and  shall  have  full  power  and  is  hereby  enjoined, 
to  hold  adjourned  courts  whenever  the  state  of  the  business  shall  require 
it,  and  also  to  make  such  regulations  of  practice  as  may  most  facilitate  the 
progress  of  justice  :  Provided,  That  the  determination  of  no  cause  or  ac- 
tion before  the  said  court  shall  be  delayed  beyond  the  fourth  term,  inclu- 
ding that  to  which  the  said  action  was  instituted,  if  the  parties  be  prepa- 
red for  trial  at  the  times  appointed  by  the  said  court,  and  if  the  judge  of 
the  said  court  shall  wilfully  delay  any  cause,  suit  or  action  in  readiness 
for  trial  as  aforesaid,  it  shall  constitute  a  misdemeanor  in  office. 

Sect.  V.  The  said  court  shall  be  open  for  the  purpose  of  issuing  mesne 
process  on  the  first  Monday  of  May  next,  which  shall  be  for  that  purpose 
a  teste  day  of  all  process  relative  to  the  first  term,  on  or  before  which 
day  tke  president  of  the  said  court  shall  be  appointed. 

Sect.  VI.  The  Prothonotary  for  the  time  being  of  the  court  of  Com- 
mon Pleas  for  the  county  of  Allegheny,  shall  perform  all  the  duties  of 
prothonotary  of  the  said  District  court,  and  the  sheriff  and  coroner  for 
the  tune  being  of  the  county  of  Allegheny  shall  obey  all  lawful  orders  of 
the  said  District  court,  and  all  costs,  taxes  and  fees  now  established  by  law 
in  the  courts  of  Common  Picas  shall  be  charged  and  payable  in  similar  in- 
stances in  the  District  court :  Provided,  That  the  said  prothonotary  shall 
be  subject  to  all  the  provisions  and  penalties  of  an  act  entitled  "  An  act 
taxing  certain  officers,"  passed  the  tenth  day  of  March,  one  thousand  eight 
hundred  and  ten. 

[For  the  rest  of  this  act — see  Juries,  Sfteriffa''  Deeds  and  Evidence.] 

Act  of  9th  April,  1833,  Pamph.  p.  480. 

An  act  to  abolish  imprisonment  for  debt,  and  for  other  purposes. 

19.  Sect.  IV.  From  and  after  the  passage  of  this  act,  no  person  shall 
be  imprisoned  for  any  debt  or  sum  of  money,  due  on  contract  contracted 
from  and  after  the  fourth  of  July  next,  where  the  debt  demanded,  or  judg- 
ment obtained,  i3  less  than  five  dollars  and  thirty-four  cents,  exclusive  of 
costs. 

[See  Jutices  of  the  Peace  and  Aldermen  for  the  preceding  part  of 
this  act.] 
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Act  of  21st  February,  1834,  Pamph.  p.  69. 

Absupplement  to  the  several  acts  relating  to  the  District  Court  of  the  counties  of  Lan- 
caster and  York,  and  to  the  court  of  Quarter  Sessions  of  York  county. 

20.  Sect.  I.  All  suits,  issues,  rules,  and  motions  in  any  cause  now  de- 
pending, or  which  may  hereafter  be  depending  in  the  District  court  of 
York  county,  in  which  the  judge  of  said  court  may  have  been  interested 
as  counsel,  shall  be  tried  and  determined  by  the  judge  of  the  District 
court  of  the  county  of  Lancaster,  whose  duty  it  shall  be  to  attend  at  every 
District  court  at  the  county  of  York,  in  which  any  such  causes  shall  be 
for  trial  or  argument :  Provided,  The  prothonotary  of  said  District  court 
of  York  county  shall  transmit  to  him  a  list  of  all  such  cases,  twenty  days 
before  the  time  of  holding  said  court. 

21.  Sect.  II.  The  jurisdiction  of  the  District  court  of  York  county 
shall  extend  to  trial  of  all  issues  which  now  have  been  ordered,  or  here- 
after may  be  ordered,  by  the  court  of  Common  Pleas,  or  Orphans'  court ; 
and  said  issues  may  be  removed  into  the  said  District  court,  and  there 
tried  in  the  same  manner  as  issues  from  the  Register's  court  now  are  re- 
moved and  tried. 

22.  Sect.  III.  From  and  after  the  passage  of  this  act,  the  judges  of 
the  court  of  Quarter  Sessions  of  the  peace  for  the  county  of  York,  are 
hereby  authorized  and  empowered  to  continue  the  sessions  of  the  said 
court  during  the  whole  of  the  first  week  of  each  and  every  term,  or  so 
many  days  within  said  week  as  they  shall  deem  necessary  to  finish  the 
business  thereof:  Provided,  That  nothing  contained  in  this  act  shall  in- 
terfere with  the  act  of  the  twentieth  of  February,  eighteen  hundred  and 
sixteen,  relative  to  the  continuance  of  courts  of  Quarter  Sessions. 

Act  of  11th  March,  1834,  Pamph.  p.  125. 

A  further  supplement  to  the  "Act  to  alter  the  judiciary  system  of  this  commonwealth." 

23.  Sect.  I.  A  writ  of  error  issued  from  the  Supreme  court  shall  be  a 
supersedeas  in  all  cases,  although  an  execution  may  have  been  issued  and 
executed  :  Provided,  That  said  writ  of  error  be  issued,  served,  and  bail 
entered,  within  three  weeks  from  the  day  on  which  judgment  shall  be  en- 
tered. 

Act  of  14th  April,  1834,  Pamph.  p.  333. 

An  act  relative  to  the  organization  of  the  courts  of  justice. 

24.  Skct.  I.  There  shall  be  holden  and  kept  at  the  times  and  places, 
and  during  the  terms  hereinafter  appointed,  a  court  of  record,  the  name 
and  style  whereof  shall  be  "The  Supreme  Court  of  Pennsylvania." 

25.  Sect.  II.  The  Supreme  Court  is  hereby  declared  to  consist  of  a 
chief  justice  and  four  associate  judges,  and  the  said  judges,  or  a  majority 
of  them,  when  convened  for  the  purpose  agreeably  to  law,  shall  have 
power  to  hold  the  said  court. 

26.  Sect.  III.  It  shall  be  the  duty  of  the  Governor,  from  time  to  time, 
as  any  vacancy  may  occur  in  the  office  of  chief  justice  or  of  a  judge  of 
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ihe  said  court,  to  commission,  by  a  distinct  patent,  under  the  great  seal  of 
the  commonwealth,  a  person  of  known  integrity  and  ability,  skilled  in  the 
laws,  to  supply  such  vacancy,  distinguishing  in  such  patent,  the  name  of 
the  office  to  which  he  may  be  so  appointed. 

27.  Sect.  IV.  For  the  purpose  of  holding  the  said  Supreme  Court,  the 
commonwealth  is  hereby  declared  to  be  divided  into  four  districts,  denomi- 
nated the  eastern  district,  the  western  district,  the  northern  district,  and 
the  middle  district:  the  eastern  district  consists  of  the  city  and  county  of 
Philadelphia,  and  the  counties  Bucks,  Chester,  Delaware,  Northampton, 
Montgomery,  Lehigh,  Pike  and  Wayne;  the  northern  district,  of  the  coun- 
ties Northumberland,  Luzerne,  Lycoming,  Bradford,  M'Kean,  Potter, 
Tioga,  Susquehanna,  Columbia,  Union;  the  middle  district,  of  the  city 
and  county  of  Lancaster,  the  counties  Dauphin,  Berks,  Schuylkill,  York, 
Lebanon,  Mifflin,  Centre,  Clearfield,  Juniata,  Huntingdon,  Cumberland, 
Bedford,  Franklin,  Adams,  Perry;  the  western  district,  of  the  city  of 
Pittsburg,  and  the  counties  Allegheny,  Somerset,  Westmoreland,  Fayette, 
Greene,  Washington,  Beaver,  Butler,  Mercer,  Crawford,  Erie,  Warren, 
Venango,  Armstrong,  Cambria,  Indiana,  Jefferson. 

28.  Sect.  V.  The  judges  of  the  said  Supreme  Court  shall  annually 
hold  five  terms  of  the  said  court,  at  the  places  and  at  and  during  the  terms 
hereinafter  specified,  if  the  business  depending  in  the  said  court  at  the 
respective  places  of  holding  the  same  shall  require  it,  to  wit:  One  term  at 
the  city  of  Philadelphia,  to  commence  on  the  second  Monday  in  Decem- 
ber, and  to  continue  three  weeks,  for  the  eastern  district  aforesaid  ;  one 
other  term  at  the  said  city  of  Philadelphia,  to  commence  on  the  third  Mon 
day  in  March,  and  to  continue  two  weeks,  also  for  the  eastern  district 
aforesaid;  one  term  at  the  borough  of  Harrisburg,  to  commence  on  the 
second  Monday  of  May,  and  continue  eight  weeks,  for  the  middle  district 
aforesaid;  one  term  at  Pittsburg,  in  the  county  of  Allegheny,  to  commence 
on  the  first  Monday  of  September,  and  to  continue  eight  weeks,  for  the 
western  district  aforesaid :  one  term  at  Sunbury,  in  the  county  oi  North- 
umberland, to  commence  on  the  second  Monday  in  July,  and  to  continue 
two  weeks,  for  the  said  northern  district. 

29.  Sect.  VI.  Provided,  That  the  judges  of  the  said  Supreme  Court 
shall  continue,  by  adjournment,  the  said  terms,  whenever  the  business 
which  may  be  depending  before  them  at  any  of  the  places  aforesaid  shall 
render  it  necessary,  so  always  as  not  to  interfere  with  their  duties  in 
any  other  of  the  districts  aforesaid. 

30.  Sect.  VII.  It  shall  be  the  duty  of  the  judges  of  the  said  Supreme 
Court,  or  one  of  them,  to  attend  on  the  last  Monday  in  July,  at  the  place 
appointed  by  law  for  holding  the  said  court  for  the  eastern  district  afore- 
said, to  grant  rules,  make  all  necessary  orders  touching  any  suit,  action* 
writ  of  error,  process,  pleadings,  or  other  proceedings,  returned  to  or  de- 
pending in  the  said  court  at  the  said  place,  preparatory  to  the  hearing, 
trial  or  decision  of  such  action,  writ  of  error,  process,  pleading,  or  other 
proceeding. 

31.  Sect.  VIII.  The  said  Supreme  Court  shall  have,  in  each  of  the 
districts  aforesaid,  a  seal,  for  the  use  of  the  said  court,  having  engraven 
thereon  the  arms  of  this  commonwealth,  and  underneath  the  arms  the 


304  JUDICIARY. 

(  .ctof  14th  April,  1834.) 

figures  "  1770,"  and  around  the  edge  and  near  the  extremity  or  margjjfi 
thereof  the  words  following,  "  Seal  of  the  Supreme  Court  of  Pennsylvania," 
and  such  other  words  and  devices  as  are  inscribed  on  the  seals  of  the  said 
court  new  in  use;  and  the  said  seals  may  be  renewed  under  the  direction 
of  the  said  court  as  oi'ten  as  occasion  shall  require. 

3"<2.  Sect.  IX.  A  prothonotary  or  clerk  shall  be  appointed  for  the  said 
Supreme  Court  at  each  of  the  places  of  holding  the  same  as  aforesaid  ;  he 
shall  have  the  custody  of  the  records  and  seal  ol  the  court  for  the  respective 
district,  and  keep  the  same  at  the  place  of  holding  s-uch  court,  and  in  the 
apartments  provided  by  authority  of  law  for  that  purpose,  and  he  shall 
faithfully  perform,  under  the  direction  of  the  court,  all  the  duties  apper- 
taining to  his  office. 

33.  Sect.  X.  The  prothonotary  of  the  said  Supreme  Court,  and  such 
other  discreet  persons  as  the  said  court  may  from  time  to  time  appoint, 
shall  be,  within  the  districts  where  they  respectively  reside,  commissioners 
of  bail,  having,  severally,  full  power  to  take  and  receive  recognizances 
of  bail  in  any  suit  or  action  depending  in  the  said  court. 

34.  Sect.  XL  The  first  day  and  last  day  of  every  term  of  the  said 
Supreme  Court,  in  every  of  the  said  districts,  shall  be  a  common  day  of 
return  of  all  writs  and  process,  whether  original,  mesne  or  judicial,  or 
other  proceeding,  issuing  from  the  said  court,  in  the  respective  district,  at 
the  election  of  the  party  suing  out  the  same. 

35.  Sect.  XII.  Provided  nevertheless,  That  judicial  process  which 
shall  bear  teste  on  the  first  day  of  any  term  as  aforesaid,  shall  not  be 
made  returnable  on  the  last  day  of  the  same  term,  except  in  such  cases 
and  for  such  purposes  only,  as  the  said  court  by  their  rules  or  by  special 
order  appoint  and  direct. 

30.  Sect.  XIII.  The  last  Monday  in  July,  in  each  and  every  year, 
shall  be  a  common  day  for  the  teste  and  return  of  all  writs  and  process 
issuing  out  of  the  said  court  in  the  eastern  district  aforesaid,  in  the  same 
manner  as  at  the  regular  terms,  of  the  said  court. 

37.  Sect.  XIV.  The  said  Supreme  court  is  authorized  also  to  appoint 
special  return  clays  in  the  said  court,  in  term  time  or  vacation,  in  each 
and  every  of  the  districts  aforesaid,  for  the  convenience  of  suitors  and 
the  furtherance  of  justice,  and  the  days  and  times  so  appointed,  having 
been  entered  upon  the  records  of  the  said  court  for  the  respective  district, 
shall  thenceforth  be  deemed  legal  return  days  therein. 

38.  Sect.  XV.  The  judges  of  the  Supreme  court  shall  have  power  to 
prescribe,  by  rule  of  court,  certain  days  within  the  terms  thereof,  to  be 
liolden  as  aforesaid,  for  the  return  of  writs  from  the  several  judicial  dis- 
tricts comprised  within  the  respective  district  of  the  said  Supreme  Court, 
and  the  causes  returned  thereon  shall  be  taken  up  in  the  order  so  estab- 
lished. 

39.  Sect.  XVI.  The  Supreme  Court,  in  term  time,  or  a  majority  of 
the  judges  thereof  in  vacation,  are  empowered  and  enjoined,  when  occa- 
sion shall  require,  to  direct  the  holding  of  courts  of  Nisi  Prius  in  the  city 
of  Philadelphia,  for  the  city  and  county  of  Philadelphia,  before  the  said 
judges,  or  some  one  or  more  of  them,  at  such  days,  and  during  such 
times,  as  they  shall  designate. 
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40.  Sect.  XVII.  The  judges  of  the  Supreme  Court  shall  severally,  as 
often  as  may  bo  consistent  with  their  other  duties,  ami  at  least  once  in 
every  year,  at  such  times  and  for  such  periods  as  they  shall  appoint, 
hold  courts  of  Nisi  Prius  within  the  city  and  county  of  Philadelphia,  and 
not  elsewhere. 

41.  Sect.  XVIII.  There  shall  he  holden  and  kept,  in  every  of  the 
counties  of  this  Commonwealth,  a  court  of  record,  the  namo  and  stylo 
whereof  shall  be  "  the  court  of  Common  Pleas  of  the  [respective]  county. 

42.  Sect.  XIX.  The  courts  of  Common  Pleas  of  the  several  counties 
of  this  commonwealth,  except  the  county  of  Philadelphia,  are  hereby  de- 
clared to  consist  of  a  president  judge  and  two  associate  judges. 

43.  Sect.  XX.  The  president  and  associate  judges  of  the  courts  of 
Common  Pleas,  or  any  two  of  them,  or  the  presiding  judge,  in  the  ab- 
sence of  his  associates,  shall  have  power  to  hold  the  said  courts,  and  to 
hear  and  determine  all  causes,  matters  and  things  cognizable  therein,  ac- 
cording to  the  constitution,  laws  and  usages  of  this  commonwealth. 

41.  Sect.  XXL  The  president  or  the  legal  associate  judge  of  the 
Court  of  Common  Pleas  of  the  county  of  Philadelphia,  shall  have  pow- 
er, from  time  to  time,  as  may  be  found  requisite  to  hold  a  court  of  Com- 
mon Pleas,  for  the  trial  of  civil  issues  depending  in  such  court,  although 
two  of  the  judges  of  the  said  court  should  be  holding,  at  the  same  time, 
an  Orphans'  court,  a  court  of  Quarter  Sessions,  or  a  court  of  Common 
Pleas- 

45.  Sect.  XXII.  Every  court  of  Common  Pleas  shall  have  a  seal  for 
the  Use  of  said  court,  having  engraven  thereon  such  words  and  devices 
as  are  inscribed  on  the  seal  now  in  use  in  the  respective  court,  and  such 
seal  may  be  renewed,  under  the  direction  of  such  court,  as  often  as  occa- 
sion shall  require. 

46.  Sect.  XXIII.  A  prothonotary  or  clerk  shall  be  appointed,  and 
commissioned  for  each  of  the  said  courts,  he  shall  have  the  custody  of  the 
records  and  seal  of  the  respective  court,  and  keep  the  same  at  the  place 
of  holding  such  court,  and  in  the  apartments  provided,  by  authority  of 
law,  for  that  purpose.  And  he  shall  faithfully  perform,  under  the  direc- 
tion of  the  court,  all  the  duties  appertaining  to  his  office. 

47.  Sect.  XXIV.  For  the  purpose  of  holding  the  several  courts  of 
Common  Pleas,  the  commonwealth  is  hereby  declared  to  be  divided  into 
districts,  in  manner  following,  to  wit : 

The  first  district  consists  of  the  city  and  county  of  Philadelphia. 

The  second  district,  of  the  counties  Lancaster  and  York. 

The  third  district,  of  the  counties  Berks,  Northampton,  Lehigh. 

The  fourth  district,  of  the  counties  Huntingdon,  Mifflin,  Centre,  Jeffer- 
son, Clearfield. 

The  fifth  district,  of  the  county  Allegheny. 

The  sixth  district,  of  the  counties  Erie,  Crawford,  Venango,  Warren. 

The  seventh  district,  of  the  counties  Bucks,  Montgomery. 

The  eighth  district,  of  the  counties  Columbia,  Northumberland,  Ly- 
coming, Union. 

The  ninth  district,  of  the  counties  Adams,  Cumberland,  Perry. 
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The  tenth  district.,  of  the  counties  Westmoreland,  Cambria,  Armstrong, 
Indiana. 

The  eleventh  district,  of  the  counties  Luzerne,  Pike,  Wayne. 

The  twelfth  district,  of  the  counties  Schuylkill,  Lebanon,  Dauphin, 
Juniata. 

The  thirteenth  district,  of  the  counties  Susquehanna,  Bradford,  Tioga, 
Potter,  McKean. 

The  fourteenth  district,  of  the  counties  Washington,  Fayette,  Greene. 

The  fifteenth  district,  of  the  counties  Delaware,  Chester. 

The  sixteenth  district,  of  the  counties  Franklin,  Bedford,  Somerset. 

The  seventeenth  district  of  the  counties  Beaver,  Butler,  Mercer. 

48.  Sect.  XXV.  From  and  after  the  first  day  of  September,  one  thou- 
sand eight  hundred  and  thirty-five,  the  counties  Potter,  McKean,  Warren, 
and  Jefferson,  shall  be  formed  into  a  separate  district,  to  be  called  the 
eighteenth  district. 

49.  Sect.  XXVI.  It  shall  be  the  duty  of  the  Governor,  from  time  toe 
time,  as  vacancies  may  occur  in  the  office  of  a  president  judge,  in  any  of 
the  said  districts,  to  appoint  and  commission,  under  the  great  seal  of  this 
commonwealth,  a  person  of  knowledge  and  integrity,  skilled  in  the  laws, 
to  be  president  and  judge  of  the  courts  of  Common  Pleas,  in  each  of  the 
counties  composing  the  district  for  which  he  may  be  so  appointed. 

50.  Sect.  XXVII.  It  shall  also  be  the  duty  of  the  Governor,  from 
time  to  time,  as  any  vacancy  may  occur  in  the  office  of  judge  in  any  of 
the  said  counties,  to  appoint  and  commission,  in  the  manner  aforesaid,  a 
suitable  person  to  be  judge  of  the  court  of  Common  Picas  of  such  county. 

51.  Sect.  XXVIII.  Provided,  That  on  the  death,  resignation,  or  re- 
moval from  office  of  either  of  the  associate  judges  of  the  court  of  Common 
Pleas  for  the  city  and  county  of  Philadelphia,  appointed  previously  to  the 
eighth  day  of  February,  one  thousand  eight  hundred  and  thirty-three,  no 
appointment  shall  be  made  to  fill  the  vacancy  ;  but  thereafter  the  said 
court  shall  consist  of  one  president,  one  associate  learned  in  the  law,  arid 
one  other  associate  appointed  as  aforesaid. 

52.  Sect.  XXIX.  The  courts  of  Common  Pleas  of  every  county  shall 
be  holden  four  times  in  every  year,  at  the  court  house  of  the  respective 
county,  and  at  and  during  the  times  hereinafter  specified  for  each  term,  if 
the  business  depending  in  the  said  courts  respectively  shall  require  it,  to 
wit : 

In  the  county  of  Adams,  on  the  fourth  Mondays  in  January,  April, 
August,  and  November,  to  continue  one  week. 

In  the  county  of  Allegheny,  on  the  fourth  Monday  in  March,  the  third 
Monday  in  June,  the  fourth  Mondays  in  October  and  December,  to  con- 
tinue as  long  as  may  be  necessary,  according  to  the  discretion  cf  the  court, 
for  the  disposal  of  all  causes  depending  therein. 

In  the  county  of  Armstrong,  on  the  third  Mondays  in  March,  June, 
September  and  December,  to  continue  one  week. 

In  the  county  of  Beaver,  on  the  first  Mondays  in  March,  June,  Septem- 
ber, and  December,  to  continue  one  week. 

In  the  county  of  Bedford,  on  the  fourth  Monday  in  January,  the  third 
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Monday  in  April,  and  the  fourth  Monday  in  August,  and  November,  to 
continue  one  week. 

In  the  county  of  Berks,  on  the  first  Mondays  in  January,  April,  August 
and  November,  to  continue  two  weeks. 

In  the  county  of  Bradford,  on  the  second  Mondays  of  February,  May, 
September,  and  December,  to  continue  two  weeks. 

In  the  county  of  Bucks,  on  the  fourth  Monday  in  April,  the  second 
Mondays  in  September,  December,  and  February,  to  continue  two  weeks. 
In  the  county  of  Butler,  on  the  second  Mondays  in  March,  June,  Sep- 
tember, and  December,  to  continue  one  week. 

In  the  county  of  Cambria,  on  the  Mondays  following  the  fourth  Mon- 
days in  March,  June,  September,  and  December,  to  continue  one  week. 

in  the  county  of  Centre,  on  the  fourth  Mondays  in  January,  April, 
August,  and  November,  to  continue  one  week. 

Jn  the  county  of  Chester,  on  the  first  Mondays  in  February,  May,  Au- 
gust, and  November,  to  continue  two  weeks. 

In  the  county  of  Clearfield,  on  the  Mondays  next  following  the  fourth 
Mondays  in  January,  April,  August,  and  November,  to  continue  one  week. 
In  the  county  of  Columbia,  on  the  third  Mondays  in  January,  April, 
August,  and  November,  to  continue  two  weeks. 

In  the  county  of  Crawford,  on  the  second  Mondays  in  February,  April, 
August,  and  November,  to  continue  one  week.      * 

In  the  county  of  Cumberland,  on  the  second  Mondays  in  January, 
April,  August,  and  November,  to  continue  two  weeks. 

In  the  county  of  Dauphin,  on  the  third  Mondays  in  January,  April, 
August,  and  November,  to  continue  two  weeks. 

In  the  county  of  Delaware,  on  the  fourth  Mondays  in  February,  May, 
August,  and  November,  to  continue  one  week. 

In  the  county  of  Erie,  on  the* first  Mondays  in  February,  May,  August 
and  November,  to  continue  one  week. 

In  the  county  of  Fayette,  on  the  first  Monday  in  June,  to  continue  one 
week,  and  on  the  first  Mondays  in  September,  January  and  March,  to 
continue  two  weeks. 

In  the  county  of  Franklin,  on  the  second  Monday  in  January,  the  first 
Monday  in  April,  and  the  second  Mondays  in  August  and  Novemher,  to 
continue  two  weeks. 

In  the  county  of  Greene,  on  the  third  Monday  in  March,  the  second 
Monday  in  June,  and  the  third  Mondays  in  September  and  November, 
to  continue  one  week. 

In  the  county  of  Huntingdon,  on  the  second  Mondays  in  January,  April, 
August,  and  November  to  continue  two  weeks. 

In  the  county  of  Indiana,  on  the  fourth  Mondays  in  March,  June,  Sep- 
tember, and  December,  to  continue  one  week. 

In  the  county  of  Jefferson,  on  the  Mondays  two  weeks  after  the  fourth 
Mondays  in  January,  April,  August  and  November,  to  continue  one  week. 
Provided,  That  from  and  after  the  first  day  of  September,  one  thousand 
eight  hundred  and  thirty-five,  the  said  courts  shall  be  holden  on  the  fourth 
Mondays  in  February,  May,  September,  and  December,  to  continue  one 
week  as  aforesaid. 
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In  the  county  of  Juniata,  on  the  first  Mondays  in  February,  May,  Sep? 
tember,  and  December,  to  continue  one  week. 

In  the  county  of  Lancaster,  on  the  third  Mondays  in  January,  April, 
August  and  November,  to  continue  two  weeks  :  Provided,  That  the  said 
court  shall,  in  addition  to  the  said  terms,  sit  for  the  despatch  of  business, 
at  least  sixteen  weeks  in  each  and  every  year  by  adjournment,  at  such 
times  as  they  may  think  proper. 

In  the  county  of  Lebanon,  on  the  first  Mondays  in  January,  April,  Au- 
gust and  November,  to  continue  two  weeks. 

In  the  county  of  Lehigh,  on  the  Mondays  next  following  the  fourth 
Mondays  in  January,  April,  August  and  November,  to  continue  two 
weeks. 

In  the  county  ofLuzerne,  on  the  first  Mondays  in  January,  April,  Au- 
gust and  November,  to  continue  two  weeks. 

In  the  county  of  Lycoming,  on  the  Mondays  next  following  the  fourth 
Mondays  in  January,  April,  August,  and  November,  to  continue  two 
weeks. 

In  the  county  of  M'Kean,  on  the  Mondays  after  the  courts  in  Tioga 
county,  to  continue  one  week :  Provided,  That  after  the  first,  day  of  Sep- 
tember, one  thousand  eight  hundred  and  thirty-five,  the  said  courts  shall 
be  hoi  den  on  the  second  Mondays  in  February,  May,  September,  and  De- 
cember for  the  said  county  of  M'Kean  only,  and  continue  one  week. 

In  the  county  of  Mercer,  on  the  fourth  Mondays  in  March,  June,  Sep- 
tember and  December,  to  continue  one  week. 

In  the  county  of  Miiflin,  on  the  first  Mondays  in  January,  April,  Au- 
gust and  November,  to  continue  one  week. 

In  the  county  of  Montgomery,  on  the  third  Monday  in  January,  the 
second  Monday  in  April,  and  the  third  Mondays  in  August  and  Novem- 
ber, to  continue  two  weeks. 

In  the  county  of  Northampton,  on  the  third  Mondays  in  January,  April, 
August  and  November,  to  continue  two  weeks. 

In  the  county  of  Northumberland,  on  the  first  Mondays  in  January, 
April,  August  and  November,  to  continue  two  weeks. 

In  the  county  of  Perry,  on  the  first  Mondays  in  January,  April,  August, 
and  November,  to  continue  one  week. 

In  the  county  of  Philadelphia,  on  the  first  Mondays  in  March  and  June, 
the  third  Monday  in  September  and  the  first  Monday  in  December,  to 
continue  from  term  to  term,  according  to  the  discretion  of  the  court. 

In  the  county  of  Pike,  on  the  Tuesdays  next  following  the  fourth  Mon- 
days in  January,  April,  August  and  November,  to  continue  one  week. 

In  thecouniy  of  Potter,  after  the  first  day  of  September,  one  thousand 
eight  hundred  and  thirty-five,  on  the  first  Mondays  in  February,  May, 
September  and  December,  to  continue  one  week. 

In  the  county  of  Schuylkill,  on  the  Mondays  next  preceding  the  last 
Mondays  in  March,  July,  October  and  December,  to  continue  two  weeks: 
Provided,  That  nothing  herein  contained  shall  affect  the  time  of  holding 
the  court  of  Quarter  Sessions  and  Orphans'  court  of  the  said  county. 

In  the  county  of  Somerset,  on  the  Monday  next  following  the  fourth 
Monday  in  January,  on  the  fourth  Monday  in  April,  and  on  the  Mondays 
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(next  following  the  fourth  Mondays  in  August  and  November,  to  continue 
one  week. 

In  the  county  of  Susquehanna,  on  the  first  Mondays  of  February,  May, 
September  and  December,  to  continue  one  week. 

In  the  county  of  Tioga,  on  the  fourth  Mondays  of  February,  May,  Sep- 
tember and  December,  to  continue  one  week. 

In  the  county  of  Union,  on  the  Mondays  three  weeks-  after  the  fourth) 
Mondays  in  January,  April,  August  and  November,  to  continue  two  weeks? 

In  the  county  of  Venango,  on  the  fourth  Mondays  in  February,  April, 
August  and  November,  to  continue  one  week. 

In  the  county  of  Warren,  on  the  Monday  next  following  the  fourth  Mon- 
day in  February,  on  the  first  Monday  in  June,  and  on  the  Mondays  next 
following  the  fourth  Mondays  in  August  and  November,  to  continue  one 
week. 

In  the  county  of  Washington,  on  the  third  Mondays  in  June,  to  continue 
one  week,  and  on  the  fourth  Mondays  in  September,  January  and  March, 
to  continue  two  weeks. 

In  the  county  of  Wayne,  on  the  third  Mondays  in  January,  April,  Au- 
gust and  November,  to  continue  one  week. 

In  the  county  of  Westmoreland,  on  the  Mondays  preceding  the  last 
Mondays  in  February,  May,  August  and  November,  to  continue  two  weeks. 

In  the  county  of  York,  on  the  first  Mondays  in  January,  April,  August 
and  November,  to  continue  two  weeks. 

53.  Sect.  XXX.  It  shall  be  the  duty  of  the  president  and  associate 
judges  of  the  several  courts  of  Common  Pleas  of  this  commonwealth,  to 
hold  adjourned  courts  of  Common  Pleas  in  their  respective  counties,  in 
addition  to  their  regular  terms,  whenever  the  business  of  the  said  courts 
shall  require,  so  always  as- not  to  interfere  with  their  duties,  in  any  of  the 
said  counties,  at  the  terms  appointed  by  law. 

54.  Sect.  XXXI.  The  judges  of  the  courts  of  Common  Pleas,  in  every 
county  wherein  a  term  of  two  weeks  is  appointed,  as  aforesaid,  shall  have 
power  to  order,  at  any  term  thereof,  that  the  said  court,  at  the  next  term, 
shall  continue  during  one  year  only  thereof,  and  such  order  being  entered 
upon  record,  such  succeeding  term  shall  be  abridged  accordingly. 

55.  Sect.  XXXII.  The  judges  of  the  courts  of  Common  Pleas,  in  every 
county,  shall  also  have  power  to  order,  at  any  term  thereof,  that  the  next 
succeeding  term  shall  be  extended  during  one  or  more  weeks  beyond  the 
time  hereinbefore  allowed  for  the  continuance  of  such  court,  but  in  such 
manner,  always,  as  shall  not  interfere  with  any  term  of  the  courts  in  any 
other  county  of  the  respective  districts,  and  such  order  being  entered  upon 
record,  such  succeeding  term   of  the  court  shall  be  enlarged  accordingly. 

56.  Sect.  XXXIII.  The  court  of  Common  Pleas  in  every  county 
wherein  a  term  of  two  weeks  is  appointed  as  aforesaid,  shall  have  power 
to  order,  at  any  term  thereof,  that  the  trial  of  issues  in  civil  causes  depend- 
ing in  the  respective  court  shall  be  commenced  during  the  first  week  of 
the  next  succeeding  term,  at  a  day  fixed;  and  such  order  being  entered 
upon  record,  the  court  shall  award  a  venire  for  jurors,  and  the  trial  of 
such  issues  shall  be  commenced  accordingly,  or  as  soon  thereafter  as  the 
other  business  of  the  judges  of  the  said  court  will  permit. 
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57.  Sect.  XXXIV.  Whenever  any  term  of  the  court  of  Common 
Pleas  of  any  county  shall  be  abridged  by  order  of  the  judges  to  one  week, 
also  whenever  the  said  judges  shall  order  that  the  trial  of  issues  in  civil 
causes  shall  be  commenced  during  the  first  week  as  aforesaid,  the  said 
judges  shall  order  the  sheriff"  and  commissioners  of  the  respective  county 
to  annex  and  return  one  and  the  same  panel  of  names  to  all  venires 
awarded  by  them  for  the  summoning  of  the  petit  or  common  jurors  re- 
turnable during  that  week. 

58.  Sect.  XXXV.  Whenever  any  term  of  the  court  of  Common  Pleas 
shall  be  enlarged  as  aforesaid,  the  said  court  shall  have  power  to  award 
a  venire  for  jurors  returnable  on  such  day  of  the  term  so  enlarged  as  the 
business  of  the  said  court  shall  require. 

59.  Sect.  XXXVI.  The  courts  of  Common  Pleas  of  the  several  coun- 
ties shall  have  power  respectively  to  adjourn  the  sessions  of  the  court 
irom  time  to  time,  as  they  may  think  proper,  and  at  such  adjourned  courts 
to  act  upon  and  decide  all  matters  depending  therein,  with  the  same  effect 
as  they  might  or  could  do  at  the  term's  appointed  for  the  holding  of  such 
court  as  aforesaid. 

60.  Sect.  XXXVII.  Special  courts  of  Common  Pleas  shall  be  holden 
in  the  several  counties  of  this  commonwealth,  at  the  respective  places  ap- 
pointed by  law  for  holding  courts  of  Common  Pleas,  in  every  of  the  cases 
following,  to  wit : 

I.  Whenever  the  president  judge  of  any  of  the  said  courts  shall  be 
personally  interested  in  the  event  of  any  cause  depending  in  any  county 
of  his  district. 

II.  Whenever  the  title  under  which  the*  parties  or  either  of  them  claim 
in  any  cause  depending  as  aforesaid,  shall  have  been  derived  from  or 
through  such  president,  or  whenever  the  president  shall  hold  under  the 
same  title  with  either  of  the  parties  in  the  cause. 

III.  Whenever  any  near  relative  of  the  president  judge  of  any  of  the 
said  courts  shall  be  a  party  to  any  cause  depending  as  aforesaid,  or  inter- 
ested in  the  event  thereof. 

IV.  Whenever  the  president  judge  of  any  of  the  said  courts  shall  have 
been  concerned  as  an  attorney  or  counsel  for  either  of  the  parties  in  any 
suit  depending  as  aforesaid,  or  in  any  other  cause  touching  the  same  sub- 
ject matter,  or  for  any  other  person  under  whom  the  said  parties  or  either 
of  them  ciaim. 

61.  Sect.  XXXVIII.  Provided,  That  the  parties  to  any  such  cause 
may,  in  any  of  the  cases  aforesaid,  agree,  in  writing  to  be  filed  of  record, 
to  a  trial  before  such  president,  or  before  him  and  any  one  or  more  of  his 
associates,  or  before  the  associates. 

G2.  Sect.  XXXIX.  Whenever  any  special  court  shall  be  necessary  for 
the  trial  of  any  cause  or  causes  depending  as  aforesaid,  it  shall  be  the 
duty  of  the  president  of  the  court  in  which  such  cause  shall  be  depend- 
ing, to  give  notice  thereof  to  the  prothonotary  of  such  court,  who  shall 
forthwith  make  out  a  list  of  all  such  causes,  and  transmit  the  same  to 
the  president  judge  who  may  reside  nearest  to  the  place  where  any  such 
cause  is  to  be  tried  :  on  the  receipt  of  such  list  it  shall  be  the  duty  of 
such  president  to  appoint  a  time  for  holding  a  special  court  in  Ihe  county 
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where  such  cause  or  causes  ought  to  be  tried,  and  at  the  time  so  appointed 
to  hold  the  said  court,  with  one  or  more  of*  the  associate  judges  of  the 
county  ;  and  courts  so  holden  may  be  adjourned  from  time  to  time  until 
all  such  causes  shall  be  finally  determined  :  Provided,  That  public  notice 
be  given  of  the  time  of  holding  such  court  during  sixty  days. 

63.  Sect.  XL.  All  proceedings  had  before  any  special  court  of  Com- 
mon Pleas,  held  as  aforesaid,  shall  be  of  the  same  lorce  and  effect,  to  all 
intents  and  purposes,  as  if  the  same  had  occurred  before  the  proper  presi- 
dent of  the  district;  and  shall  in  like  manner  be  subject  to  appeal  or  writ 
of  error  in  due  course  of  law  as  in  other  cases. 

G4.  Skct.  XLI.  Provided,  That  nothing  in  this  act  so  construed  as  to 
interfere  with  any  special  provision,  heretofore  made  by  law,  respecting 
Special  courts  in  any  of  the  counties  of  this  commonwealth. 

65.  Sect.  XLII.  There  shall  be  holden  and  kept  in  every  county  of 
this  commonwealth  a  court  of  record,  the  name  and  style  of  which  shall 
be  "  the  court  of  Quarter  Sessions  of  the  Peace  of  the  [respective]  county." 

66.  Sect.  XLI1I.  The  judges  of  the  court  of  Common  Pleas  of  each 
county,  any  two  of  whom  shall  be  a  quorum,  shall  compose  the  court  of 
Quarter  Sessions  of  the  Peace  thereof. 

67.  Sect.  XLIV.  Every  court  of  Quarter  Sessions  shall  have  a  seal 
for  the  use  of  the  said  court,  having  engraven  thereon  such  words  and  de- 
vices  as  are  inscribed  on  the  seal  now  in  use,  in  the  respective  court,  and 
such  seal  may  be  renewed  under  the  direction  of  such  court  as  often  as 
occasion  shall  require. 

68.  Sect.  XLV.  A  clerk  shall  be  commissioned  for  each  of  the  said 
courts ;  he  shall  have  the  custody  of  the  records  and  of  the  seal  of  the 
respective  court,  and  keep  the  same  at  the  place  of  holding  such  court, 
and  in  the  apartments  provided  by  authority  of  law  for  that  purpose.  He 
shall  faithfully  perform,  under  the  direction  of  the  court,  all  the  duties 
appertaining  to  his  office. 

69.  Sect.  XLVI.  The  courts  of  Quarter  Sessions  of  the  several  coun- 
ties of  the  commonwealth  shall  be  holden  four  times  in  every  year;  they 
shall  commence,  unless  it  be  otherwise  specially  provided,  on  the  several 
days  appointed  for  the  commencement  of  the  courts  of  Common  Pleas  of 
the  respective  county,  and  shall  continue  during  the  same  time  if  the 
business  depending  in  the  ssid  courts,  respectively,  shall  require  it. 

70.  Sect.  XLVII.  The  judges  of  the  court  of  Quarter  Sessions  for  the" 
county  of  Philadelphia,  shall  continue  the  same  by  adjournment  as  often 
and  as  long  as  occasion  shall  require. 

71.  Sect.  XLV1II.  The  court  of  Quarter  Sessions  for  the  county  of 
Schuylkill,  shall  commence  and  be  holden  on  the  last  Mondays  in  March, 
July,  October  and  December,  and  shall  continue  one  week  if  the  business 
depending  in  the  said  court  shall  require  it. 

72.  Sect.  XLIX.  The  courts  of  Quarter  Sessions  of  the  several  coun- 
ties of  this  commonwealth  are  respectively  authorized  and  empowered,  to 
continue  their  session  during  such  time  as  may  be  necessary  to  complete 
the  trial  and  sentence  of  any  person  whose  trials  shall  have  been  com- 
menced during  the  period  limited  by  law  for  holding  the  said  courts. 

73.  Sect.  L.  The  judges  of  the  courts  of  Quarter  Sessions,  or  any  two 
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tff  them,  may  hold  special  sessions  when  and  as  often  as  occasion  shalii 
•require. 

74.  Sect.  LI.  Special  or  adjourned  sessions  of  the  said  court  may  bo 
appointed  at  a  regular  term,  or  by  any  two  of  the  judges  thereof  in  vaca- 
tion, and  public  notice  thereof  and  of  the  time  of  holding  the  same  shall 
be  g  ven  at  the  discretion  of  the  said  judges.  But  no  business  within  the 
^jurisdiction  of  the  said  courts,  requiring  the  intervention  of  a  grand  jury 
or  a  petit  jury,  shall  be  transacted  at  any  such  session. 

[For  intervening  sections — see  Orphans'1  Court.] 

75.  Sect.  LVIIL  A  court  of  Oyer  and  Terminer  and  general  jail  de- 
livery shall  be  holden  four  times  annually,  in  every  county,  at  the  several 
times  appointed  for  holding  the  courts  of  Quarter  Sessions  of  the  respec- 
tive county,  although  no  special  precept  shall  have  been  issued  fcr  that 
purpose;  and  it  shall  be  the  duty  of  the  president  judge  of  the  court  of 
Common  Pleas  of  such  county,  with  the  associate  judges  thereof,  or  one 
of  them,  unless  the  judges  of  the  Supreme  court,  or  some  of  them,  shall 
be  sitting  as  a  court  of  Oyer  and  Terminer  in  the  respective  county,  to 
hold  such  court. 

7G.  Sect.  L1X.  The  president  and  associate  judges  of  the  several  courts 
of  Common  Pleas,  are  hereby  declared  to  have  full  power  and  authority 
also  to  hold  courts  of  Oyer  and  Terminer  and  general  jail  delivery,  within 
their  respective  jurisdictions,  from  time  to  time,  and  at  such  times  as  emer- 
gencies may  require  and  as  they  shall  appoint,  in  pursuance  of  precepts 
by  them  previously  issued  for  that  purpose,  in  the  manner  hitherto  prac- 
tised and  allowed  in  this  commonwealth. 

77.  Sect.  LX.  The  associate  judges  of  the  said  court,  or  either  of  them, 
in  the  absence  of  the  president  judge,  and  the  president  in  the  absence  of 
both  his  associates,  shall  have  power  to  open  a  court  of  Oyer  and  Termi- 
ner and  general  jail  delivery,  and  to  adjourn  the  same  to  such  day  as  a 
quorum  of  the  said  court  can  attend,  or  in  case  no  business  shall  be  made 
known  to  such  judge  or  judges,  requiring  a  session  of  the  said  court  at 
that  time,  such  judge  or  judges  may  adjourn  the  same  without  day. 

78.  Sect.  LXl.  Whenever  the  judges  of  the  Supreme  court  shall  hold 
a  court  of  Oyer  and  Terminer  and  general  jail  deliver)  in  any  county  of 
this  commonwealth,  except  the  counties  in  which  a  prothonotary  of  the 
said  Supreme  court  may  reside,  the  prothonotary  of  the  court  of  Common 
Pleas  of  the  respective  county  shall  be,  by  virtue  of  his  office,  clerk  of  the 
court  of  Over  and  Terminer  held  as  aforesaid. 

79.  Sect.  LXII.  No  process,  plea,  suit,  action,  or  proceeding,  in  any 
of  the  courts  of  this  commonwealth,  shall  at  any  time  be  discontinued  or 
put  without  day,  by  reason  of  the  non-attendance  of  the  justices  or  judges 
of  the  said  courts. 

80.  Sect.  LXIII.  In  case  of  the  non-attendance  of  a  competent  num- 
ber of  judges,  to  hold  any  of  the  courts  aforesaid,  at  the  day  and  place 
appointed  by  law  for  holding  the  same ;  also,  in  case  of  the  subsequent 
interruption  of  any  court,  by  the  sickness,  death  or  absence  of  any  of  the 
said  judges,  or  by  any  other  cause,  any  judge  shall  have  power  to  adjourn 
the  court  from  day  to  day,  until  a  quorum  be  present,  or  otherwise,  as  he 
shall  deem  expedient. 
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81.  Sect.  LXIV.  In  case  of  the  non-attendance  of  all  the  judges  of 
Any  of  the  courts  aforesaid,  at  the  day  and  the  plane  appointed,  it  shall  l>e 
the  duty  of  the  prothonotary  or  clerk  of  the  said  court  to  adjourn  the 
same,  from  day  to  day,  till  one  of  the  judges  thereof  shall  attend;  or,  up- 
on the  order  of  either  of  the  said  judges,  in  such  case  transmitted  to  him 
in  writing,  to  adjourn  the  same  to  a  day  by  the  said  judges  appointed,  or 
without  day.  And  in  case  of  the  inability  or  absence  of  such  prothono- 
tary or  clerk,  the  service  aforesaid  shall  be  performed  by  the  sheriff  or 
coroner  of  the  respective  county. 

82.  Sect.  LXV.  If  at  the  time  appointed  for  holding  any  of  the  courts 
aforesaid,  an  infectious  or  contagious  disease  should  prevail  at  or  near 
the  place  of  holding  the  same,  the  said  court  shall  have  power  to  adjourn, 
and  to  hold  the  term  thereof  at  any  other  place  within  the  respective  coun- 
ty; and  in  case  of  the  Supreme  court  silting  in  bank,  at  any  other  place 
within  the  respective  district. 

83.  Sect.  LXVI.  Whenever  the  court  house,  or  place  appointed  by 
law  for  holding  of  any  of  the  courts  aforesaid,  shall  at  any  time  be  unsafe 
or  shall  have  been  destroyed  ;  when  a  Circuit  court,  or  special  court  of 
Common  Pleas  shall  be  held  during  a  term  of  the  court  of  Common  Pleas 
of  any  county,  the  said  courts  shall  respectively  have  power  to  appoint 
some  other  convenient  place  in  the  neighborhood  of  such  court  house,  for 
the  holding  of  the  courts  at  that  term. 

84.  Sect.  LXVII.  Whenever  anv  court  shall  be  adjourned  to  another 
day  or  place,  notice  thereof  shall  be  given,  according  to  the  discretion  of 
tffls  judge  or  judges  of  the  said  court ;  and  all  jurors,  witnesses,  and  other 
persons,  bound  by  recognizances  or  otherwise  to  appear  at  the  said  court, 
shall  take  notice  thereof,  and  appear  at  the  day  so  assigned  to  them ;  and 
all  writs,  process,  precepts,  recognizances,  and  other  proceedings  in  the 
said  court,  or  returnable  thereto,  shall  be  as  good  and  effectual,  to  all  in- 
tents and  purposes,  as  if  such  court  had  been  held  at  the  time  and  place 
at  which  it  was  appointed  to  be  holderc. 

[For  intervening  sections — see  Attorneys.] 

85.  Sect.  LXXVI.  The  prothonotaries  and  clerks  of  the  several  courts 
of  this  commonwealth  shall,  before  they  enter  upon  the  duties  of  their  of- 
fices, respectively,  make  oath  or  affirmation  to  support  the  constitution  of 
the  United  States,  and  the  constitution  of  this  commonwealth,  and  to  per- 
form the  duties  of  the  respective  office  with  fidelity ;  they  shall  also,  with 
one  or  more  sureties,  to  be  approved  of  by  any  two  of  the  judges  of  the 
court  of  Common  Pleas  of  the  respective  county,  and  also  by  the  Gover- 
nor, give  a  joint  and  several  bond  to  the  commonwealth,  in  such  sum  as 
the  Governor  shall  judge  sufficient,  with  condition  faithfully  to  execute 
the  duties  of  their  respective  offices,  and  well  and  truly  to  account  for  and 
pay  according  to  law  all  moneys  which  shail  be  received  by  them  in  their 
official  capacity,  and  to  deliver  the  books,  seals,  records,  writings,  and 
papers,  belonging  to  their  successors  therein. 

86.  Sect.  LXXVII.  The  prothonotaries  and  clerks  aforesaid,  shall 
have  and  exercise,  respectively,  in  the  courts  to  which  they  severally  be- 
long and  with  full  effect  in  term  time  and  vacation,  the  powers  and  autho- 
rities following,  to  wit:     They  shall  have  power 
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I.  To  sign  iincl  affix  the  seal  of  the  respective  court  to  all  writs  and 
process,  and  also  to  the  exemplifications  of  all  records  and  process  therein. 

II.  To  take  bail  in  civil  actions  depending  in  the  respective  court. 

III.  To  enter  judgments  at  the  instance  of  plaintiffs,  upon  the  confes- 
sions of  defendants. 

IV.  To  sign  all  judgments. 

V.  To  take  the  acknowledgment  of  satisfaction  of  judgments  or  de- 
crees entered  on  the  record  of  the  respective  court. 

VI.  To  administer  oaths  and  affirmations  in  conducting  the  business 
of  their  respective  offices. 

87.  Sect.  LXXVI1I.  The  judges  of  the  several  courts  of  this  com- 
monwealth shall  have  power  to  appoint  a  crier  for  the  respective  court, 
and  so  many  tipstaves  or  constables  as  may  be  necessary  to  attend  upon 
the  court,  and  the:  said  officers  shall  be  paid  by  the  respective  county, 
such  sum  for  each  day's  attendance,  as  the  said  judges  shall  allow. 

[For  intervening  sections— ^see  Juries.] 

88.  Sect.  CLXIII.  The  Circuit  Courts  now  existing,  from  and  after 
the  second  Monday  in  May,  shall  be  abolished,  and  all  suits  and  proceed- 
ings pending  in  them,  with  all  the  papers  and  documents  connected  there- 
with, shall  be  restored  to  the  courts  from  which  they  were  removed,  in 
the  situation  in  which  they  are  in  the  said  Circuit  Courts. 

89.  Sect.  CLXIV.  When  the  Supreme  Court  shall  sit  at  Harrisburg, 
it  shall  be  held  in  the  north-east  committee  room  of  the  state  house  or  capi- 
tol,  which  shall  be  fitted  up  and  furnished  in  a  suitable  manner  for  that 
purpose,  the  expense  to  be  paid  by  the  county  of  Dauphin;  and  the  said 
court  shall  have  the  use  of  the  law  library  of  the  state  during  their  sessions 
at  Harrisburg:  Provided,  That  the  prothonotary  of  said  court  shall,  be- 
fore he  enters  on  the  duties  of  his  office,  give  bond,  with  sufficient  security, 
to  be  approved  by  the  Governor,  conditioned  for  the  return  of  such  law 
books  to  the  state  library. 

90.  Sect.  CLXV.  So  much  of  the  act  entitled  "  an  act  erecting  the 
middle  district  of  the  Supreme  Court,  and  for  other  purposes,"  passed  the 
tenth  day  of  April  one  thousand  eight  hundred  and  seven,  as  is  by  this  act 
altered  and  supplied,  also  so  much  of  the  act  entitled  "  a  further  supple- 
ment to  an  act  to  alter  the  judiciary  system  of  this  commonwealth,"  passed 
the  eleventh  day  of  March,  one  thousand  eight  hundred  and  nine,  as  relates 
to  the  district  culled  therein  the  "  Lancaster  district,"  and  to  the  district 
called  therein  the  "  Southern  district,"  shall,  from  and  after  the  second 
Monday  of  May  next,  be  repealed ;  all  writs  of  error  which  have  been  or 
shall  be  issued  returnable  to  the  next  term  of  the  Lancaster  district,  or  of 
the  Southern  district,  or  of  the  Middle  district,  as  heretofore  subsisting, 
issued  to  any  of  the  counties  which  by  this  act  are  attached  to  the  Middle 
district,  as  hereby  created,  shall  be  considered  returnable  and  shall  be  re- 
turned to  the  said  last  mentioned  Middle  district,  on  the  second  Monday 
in  May  next,  and  shall  there  be  duly  proceeded  in  ;  and  all  writs  of  error, 
returnable  to  the  next  term  of  the  Western  district,  shall  be  returned  to 
the  first,  second,  third  and  fourth  Mondays  of  September,  instead  of  the 
corresponding  days  of  October. 

91.  Sect.  CLXVI.  All  and  singular  the  records,  papers  and  documents 
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of  the  Supreme  Court  for  the  Lancaster  district  and  Southern  district, 
remaining  in  the  offices  of  ihe  prothonotaries  of  the  said  courts,  at  Lan- 
caster and  Chambersburg;  also,  all  and  singular  the  records,  papers  and 
documents  of  the  Supreme  Court  of  the  Middle  district  heretofore  estab- 
lished, connected  with  any  cause  removed  thereto,  from  any  court  in  the 
counties  Clearfield,  Centre,  Mifflin,  Juniata  or  Huntingdon,  and  remaining 
therein,  shall  be  removed  to  and  deposited  in  the  office  of  the  prothonotary 
of  the  Supreme  Court  in  the  Middle  district  established  by  this  act,  and 
the  expense  of  removing  the  same  being  allowed  by  the  auditor  general, 
shall  be  paid  out  of  the  treasury  of  this  commonwealth. 

92.  Sect.  CLXVII.  All  and  singular  the  records,  books,  papers  and 
documents  of  the  Supreme  Court  for  the  Middle  district  heretofore  estab- 
lished, excepting  the  records,  papers  and  documents  required  to  be  remov- 
ed therefrom  asaforesaid,  shall  remain  as  if  this  act  had  not  been  passed, and 
from  henceforth  the)-  shall  be  deemed  to  be  and  remain  in  the  office  of  the 
prothonotary  of  the  Northern  district,  established  by  this  act  for  all  intents 
and  purposes. 

93.  Sect.  CLXVIII.  All  causes  and  proceedings  now  depending  and 
undetermined  in  the  Supreme  Court  for  the  Lancaster  district  and  Southern 
district ;  also,  all  causes  and  proceedings  now  depending  and  undetermin- 
ed by  the  Supreme  Court  for  the  Middle  district,  heretofore  established, 
which  shall  have  been  removed  or  brought  into  the  same  from  the  coun- 
ties Clearfield,  Centre,  Mifflin,  Juniata  or  Huntingdon,  shall  be  deemed  to 
be  depending  before  the  said  court  in  the  Middle  district  established  by  this 
aci,  and  shall  be  proceeded  in  by  the  said  court  in  like  manner,  and  with 
like  effect,  to  all  intents  and  purposes,  as  they  might  have  been  proceeded 
in  by  the  said  court  at  the  places  where  they  now  are  respectively  depend- 
ing, if  this  act  had  not  been  passed. 

94.  Sect.  CLXIX.  The  prothonotary  of  the  Supreme  Court  for  the 
Middle  district  established  by  this  act,  shall  collect  and  leceive  all  fees 
which  may  have  accrued  in  any  cause  or  proceeding  which,  by  virtue  of 
this  act,  shall  be  removed  to  the  said  district,  and  he  shall  account  for  and 
pay  the  same,  when  received,  to  the  persons  respectively  entitled  thereto. 

Act  of  15th  April,  1834,  Tamph.  p.  537. 

An  act  relating  to  counties  and  townships,  and  county  and  township  officers. 

95.  Sect.  CXV.  In  every  case  in  which  any  pecuniary  penalty  or  for- 
feiture is  imposed  by  this  act,  the  proceeding  for  the  recovery  of  the  same 
shall  be  by  indictment  in  the  court  of  Quarter  Sessions  of  the  proper  coun-  . 
f  y,  or  to  be  recovered  as  debts  of  equivalent  amount  are  by  law  recoverable, 
unless  herein  otherwise  specially  provided:  Provided  always,  That  alder- 
men or  justices  of  the  peace  shall  not  have  jurisdiction  of  any  suit  or  action 
for  the  recovery  of  any  penalty  imposed  by  this  act  for  official  misconduct, 
and  that  such  suit  or  action,  when  brought  in  the  court  of  Common  Pleas 
of  the  proper  county,  shall  have  a  preference  for  trial  over  all  other  ac- 
tions. 

[See  Counties  and  Townships  and  County  ani  Township  Officers,  for 
the  rest  of  this  act.] 
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Act  of  2Gth  January,  1835,  Pamph.  p.  13. 

An  act  to  alter  the  time  of  holding  the  courts  in  Susquehanna  county. 

95.  Sect.  I.  So  much  of  the  act  of  the  fourteenth  day  of  April,  one 
thousand  eight  hundred  and  thirty-four,  as  requires  the  courts  in  Susque. 
hanna  county  to  commence  on  the  first  Monday  of  December  in  each  year, 
and  continue  one  week,  be  and  the  same  is  hereby  repealed;  and  in  lieu 
thereof,  the  said  courts  shall  hereafter  commence  on  the  third  Monday  in 
November  ol  each  year,  and  continue  two  weeks:  Provided,  That" the 
judges  may,  at  the  preceding  September  term,  make  and  order  that  such 
November  term  shall  continue  one  week  only. 

Act  of  Gth  February,  1835,  Pamph.  p.  18, 

An  act  to  increase  the  compensation  of  the  judge  of  the  District  court  of  the  city  and 
^county  of  Lancaster. 

97.  Sect.  I.  From  and  after  the  first  day  of  May  next,  the  judge  of  the 
District  court  of  the  city  and  county  of  Lancaster  shall  receive  a  yearly 
compensatio'i  of  four  hundred  dollars,  in  addition  to  the  salary  now  pay- 
able tOuhim  by  law. 

■■'■ 

Act  of  520th  February,  1835,  Pamph.  p.  40. 

An  act  to  alter  the  time  of  holding  the  courts  in  Wachington  county. 

98.  Sect.  I.  The  term  of  the  several  courts  in  the  county  of  Washing- 
ton,  which  by  the  existing  law  now  commences  on  the  fourth  Monday  of 
January,  shall,  from  and  after  the  passage  of  this  act,  commence  on  the 
Monday  next  preceding  the  last  Monday  of  December,  in  each  and  every 
year,  and  that  so  much  of  any  law  as  is  inconsistent  herewith  be  and  the 
same  is  hereby  repealed. 

Sect.  II.  The  coming  spring  term  of  the  several  courts  of  the  said 
county  of  Washington,  which  according  to  the  present  law  should  com- 
mence on  the  fourth  Monday  of  March  next,  shall,  instead  thereof,  com- 
mence on  the  fourth  Monday  of  April  next;  and  all  jurors,  witnesses  and 
oilier  persons  bound  by  recognizance  or  otherwise,  to  appear  at  the  said 
March  term,  shall  appear  before  the  judges  of  the  said  courts  on  the  said 
fourth  Monday  of  April;  and  all  writs,  process,  precepts,  recognizances, 
and  other  proceedings  in  the  said  courts,  or  returnable  to  the  said  fourth 
Monday  of  March,  shall  be  entitled  as  of  March  term,  and  be  as  good 
and  effectual,  to  all  intents  and  purposes,  as  if  no  change  was  made  in 
the  time  of  holding  said  spring  term  of  the  said  courts;  and  the  sheriff 
of  the  said  county  shall  give  at  least  three  weeks'  public  notice,  in  two 
of  the  newspapers  published  in  said  county,  of  the  change  in  the  time  of 
holding  said  courts,  the  expense  thereof  to  be  paid  out  of  the  county  funds  : 
Provided,  That  this  second  section  shall  not  be  construed  to  alter  the  law 
fixing  the  lime  of  holding  the  spring  term  of  the  said  courts,  except  so  far 
as  relates  to  the  one  term  therein  mentioned. 
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Act  of  28th  March,  1835,  Pnmpli.  p.  88. 

An  act  to  establish  the  District  Court  for  the  city  and  county  of  Philadelphia. 

99.  Sect.  I.  From  and  after  the  thirtieth  day  of  March,  one  thousand 
eight  hundred  and  thirty-live,  there  shall  be  a  court  of  record  established 
in  and  for  the  city  and  county 'of  Philadelphia,  by  the  name  and  style  of 
*«  The  District  Court  lor  the  city  and  county  of  Philadelphia,"  which  shall 
■consist  of  three  judges,  learned  in  the  law,  one  of  whom  shall  be  presi- 
dent, who  shall  have  and  exercise  the  same  authority,  power,  and  juris- 
diction, and  be  subject  to  the  same  duties,  and  governed  by  the  same 
provisions,  as  are  enacted  by  the  act  entitled,  "  An  act  to  provide  for  the 
erection  of  an  additional  court  within  the  city  and  county  of  Philadel- 
phia," passed  the  thirtieth  day  of  March,  one  thousand  eight  hundred 
and  eleven,  and  the  supplement,  to  the  said  act,  passed  the  third  day  of 
March,  one  thousand  eight  hundred  and  twelve  ;  and  so  much  of  the  said 
last  two  mentioned  acts  as  are  not  inconsistent  with  this  act,  are  hereby  re- 
vived and  continued  in  force  from  and  after  the  said  thirtieth  day  of  March, 
cue  thousand  eight  hundred  and  thirty-five:  Provided,  That  the  first 
Monday  in  each  and  every  month  shall  be  a  day  for  the  return  of  writs 
of  summons,  (except  summons  in  partition,)  of  writs  of  capias  ad  respon- 
dendum, scire  facias,  of  replevin,  of  attachment  of  vessels,  under  the  act 
of  seventeenth  of  March,  oae  thousand  seven  hundred  and  eighty-four, 
writs  of  inquiry  of  damages,  and  executions  issued  from  said  court ;  and 
such  writs  shall  be  directed  to  be  returned  to  either  of  the  said  monthly 
return  days  which  may  happen  before  the  next  term,  or  to  the  first  return 
day  of  the  next  term,  at  the  option  of  the  party  taking  out  the  same ;  and 
in  all  suits  instituted  in  said  court,  where  returns  are  directed  to  be  made 
to  a  monthly  return  day,  the  party  may,  after  such  returns  of  writs  of 
summons  and  capias,  scire  facias,  replevin,  attachment,  and  inquiry,  file 
declarations  and  other  pleadings,  put  causes  to  issue  and  have  them  tried, 
and  do  ah1  other  matters  and  things  in  the  prosecution  of  suits  that  might 
be  done  if  the  said  writs  weve  returned  on  the  first  return  day  of  any  term 
of  said  court :  And  provided  also,  That  it  shall  be  the  duty  of  the  said 
court  to  make  sueh  rules  and  regulations  respecting  proceedings  against 
bail,  as  will  prevent  bail  from  being  fixed  in  any  case  sooner  than  if  the 
above  proviso  relative  to  return  days  had  not  been  enacted  :..  And  prov  ded 
also,  That  the  stay  of  execution  allowed  by  the  seventh  section  of  the  act 
entitled,  "  An  act  to  regulate  arbitrations  and  proceedings  in  courts  of 
justice,"  passed  the  twenty-first  day  of  March,  one  thousand  eight  hun- 
dred and  six,  shall  count  from  the  return  day  to  which  the  original  pro- 
cess issued  was  returnable. 

Sect.  II.  In  all  actions  instituted  in  the  said  court  on  bills,  notes, 
bonds  or  other  instruments  of  writing,  lor  the  payment  of  money,  and  for 
the  recovery  of  book  debts,  in  all  actions  of  scire  facias,  on  judgments 
and  on  liens  of  mechanics  and  material,  men  under  the  act  of  seventeenth 
March,  one  thousand  eight  hundred  and  six,  and  the  various  supplements 
thereto,  it  shall  be  lawful  for  the  plaintiff,  on  or  at  any  time  after  the  third 
Saturday  succeeding  the  several  return  days  hereinbefore  designated,  on 
motion,  to  enter  a  judgment  by  default,  notwithstanding  an  appearance 
by  attorney,  unless  the  defendant  shall  previously  have  filed  an  affidavit 
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of  defence,  stating  therein  the  nature  and  character  of  the  same  :  Pro- 
vided, That  in  all  such  cases  no  judgment  shall  he  entered  by  virtue  of 
this  section,  unless  the  said  plaintiff  shall,  within  two  weeks  after  the  re- 
turn of  the  original  process,  file  in  the  office  of  the  prothonotary  of  the 
court  hereby  erected,  a  copy  of  the  instrument  of  writing,  book 'entries, 
record  or  claim,  on  which  action  has  been  brought. 

Sect.  III.  So  much  of  the  act  of  twentieth  March,  one  thousand  eight 
hundred  and  ten,  entitled  An  act  regulating  arbitrations,  as  provides  ibr 
compulsory  reference  of  civil  suits  or  actions,  and  regulates  the  proceed- 
ings thereon,  be  repealed  so  lar  as  relates  to  the  court  hereby  created  and 
actions  to  be  brought  therein :  Provided,  That  nothing  herein  contained 
shall  be  construed  to  affect  the  application  of 'the  said  act  to  the  other 
courts  of  this  commonwealth. 

Sect.  IV.  From  and  after  the  thirtieth  day  of  March,  one  thousand 
eight  hundred  and  thirty-five,  all  actions,  matters  and  things  depending 
in  the  present  District  court  for  the  city  and  county  of  Philadelphia,  and 
all  process  issued  from  and  returnable  thereto,  shall  be  transferred  to  and 
proceeded  in  by  the  court  established  by  this  act,  and  shall  have  the 
same  effect  in  law  as  if  there  had  been  no  limitation  to  the  present  court ; 
and  the  Governor  shall,  on  or  before  the  thirtieth  day  of  March,  one 
thousand  eight  hundred  and  thirty-five,  appoint  and  commission  three 
persons,  learned  in  the  law,  to  be  judges  of  the  court  established  by  this 
act;  and  it  shall  be  the  duty  of  the  said  judges  to  meet. on  the  thirtieth 
day  of  March,  one  thousand  eight  hundred  and  thirty-five,  or  as  soon 
thereafter  as  possible,  and  proceed  in  the  business  of  the  court ;  and  the 
judges  of  the  present  District  court  for  the  city  and  county  of  Philadel- 
phia, are  hereby  enjoined  and  required  to  order  the  arrangement  of  busi- 
ness for  the  March  term,  and  direct  venires  to  issue  for  summoning  the 
requisite  number  of  panels  of  jurors  to  attend  at  the  term  of  the  court 
established  by  this  act,  agreeably  to  the  provisions  of  the  second  section 
of  the  act  entitled  A  supplement  to  an  act  to  provide  for  the  erection  of  an 
additional  court  within  the  city  and  county  of  Philadelphia,  passed  the 
third  day  of  March,  one  thousand  eight  hundred  and  twelve. 

Sect.  V.  Any  one  ot  the  judges  of  the  court  hereby  established,  shall 
have  power  to  try  all  civil  pleas  and  actions,  real  personal  and  mixed,  and 
to  grant  motions;  and  for  these  purposes  shall  have  and  exercise  the  same 
powers,  authority  and  jurisdiction,  as  are  hereby  vested  in  the  said  court; 
and  it  shall  be  the  duty  of  at  least  two  of  the  said  judges  to  sit  separately, 
at  the  same  time,  for  the  trial  of  causes,  and  the  prothonotary  of  the  said 
court  shall  appoint  competent  clerks  to  attend  at  said  trials,  when  not 
present  in  person  ;  and  whenever  it  shall  so  happen  that  all  the  said  judges 
are  not  sitting  at  the  same  time,  either  separately  or  together,  questions 
of  bail,  and  other  matters  requiring  early  attention,  (to  the  decision  of 
which  a  single  judge  is  by  the  foregoing  provisions  or  ordinary  practice 
competent,)  shall  not  be  permitted  to  interfere  with  jury  trials,  but  shall 
be  heard  and  disposed  of  by  such  one  or  moie  of  the  said  judges  as  may 
not  be  then  sitting  for  the  trial  ot  causes  as  aforesaid  ;  that  it  shall  be 
lawful  for  any  one  of  the  said  judges,  when  he  thinks  it  expedient,  to  re- 
serve   questions  of  law,  which  may  arise  on  the  trial  of  a  cause,  for  the 
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consideration  and  judgment  of  all  the  judges  of  said  court  sitting  togeth- 
er: Provided,  That  either  party  shall  have  the  right  to  a  bill  of  excep- 
tions of  the  opinion  of  the  court,  as  if  the  point  had  been  ruled  and  de- 
cided on  the  trial  of  the  cause. 

Sect.  VI.  It  shall  be  the  duty  of  the  said  court,  to  cause  writs  of  venire 
facias  to  issue  for  summoning  the  requisite  number  of  jurors,  to  bo  drawn 
in  the  manner  now  prescribed  by  law,  to  attend  before  each  of  the  said 
judges,  for  trial  of  said  causes,  and  each  of  the  said  judges  shall  have 
power  to  fine  the  said  jurors  for  non-attendance,  and  while  sitting  for  the 
trial  of  causes,  shall  have  the  same  power  and  authority  that  is  now  pos- 
sessed by  the  District  court  for  the  city  and  county  of  Philadelphia,  and 
the  seal  heretofore  used  by  the  District  court '  for  the  city  and  county  of 
Philadelphia,  shall  be  the  seal  of  the  court  established  by  this  act. 

Sect.  VII.  There  shall  be  a  prothonotary  appointed  by  the  Governor, 
for  the  said  court,  who  shall  perform  all  the  duties  of  a  prothonotary,  and 
shall  be  entitled  to  receive  like  fees  as  other  prothonotaries  are  entitled  by 
law  to  receive,  for  similar  services,  and  be  subject  to  the  like  account  to 
the  commonwealth,  and  give  the  like  security  as  the  prothonotary  of  the 
court  of  Common  Pleas  of  the  coun;y  of  Philadelphia  is  required  by  law 
to  give,  for  the  due  performance  of  the  duties  of  his  office  ;  and  it  shall 
and  may  be  lawful  for  the  prothonotary,  under  the  sanction  of  the  court, 
to  appoint  one  or  more  discreet  persons  as  commissioners  of  bail,  who 
are  hereby  empowered  to  take  and  receive  recognizances  of  bail  in  any 
suitor  action  in  the  said  court,  and  to  administer  oaths  and  affirmations 
in  case  of  the  absence  or  sickness  of  the  prothonotary,  in  the  same  man- 
ner as  if  the  prothonotary  was  present. 

Sect.  VIII.  The  motions  for  new  trials,  and  in  arrest  of  judgment, 
and  questions  on  reserved  points,  which  may  be  made  and  sustained  be- 
fore any  one  of  the  judges  of  the  said  District  court,  shall  be  reserved  by 
the  said  judges,  and  heard  and  decided  by  the  three  judges  of  the  said 
court,  or  any  two  of  them,  sitting  together  for  that  purpose. 

Sect.  IX.  Each  of  the  judges  of  the  court  hereby  established,  shall 
have  power  to  take  and  receive  the  acknowledgement  or  proof  of  all  deeds, 
conveyances,  mortgages,  or  other  instruments  of  writing,  touching  or 
concerning  any  lands,  tenements,  or  hereditaments,  situate,  lying,  and 
being  in  any  part  of  this  state,  and  also,  power  to  take  and  receive  the 
separate  examination  of  any  feme  eovert,  touching  or  concerning  her  right 
of  dower,  or  the  conveyance  of  her  estate,  as  fully,  to  all  intents  and  pur-> 
poses  whatsoever,  as  any  president  of  any  court  of  Common  Pleas,  within 
this  commonwealth  may  or  can  do. 

Sect.  X.  The  commissioners  of  the  county  of  Philadelphia,  shall 
provide  proper  and  suitable  apartments,  in  which  the  trials  and  business 
in  the  said  District  court  shall  be  had  and  conducted,  as  provided  by  this  act. 

Sect.  XI.  The  tenth  and  eleventh  sections  of  the  act,  entitled,  "  An 
act  to  establish  the  District  court  for  the  city  and  county  of  Philadelphia, 
and  for  other  purposes,"  passed  on  the  twenty-sixth  day  of  March,'  one 
thousand  eight  hundred  and  thirty-two,  be,  and  the  same  are  hereby  con- 
tinued in  full  force. 

Sect.  XII.     The  judges  of  the  court  established  by  this  act,  shall  seve- 
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rally  receive  a  yearly  compensation  of  two  thousand  dollars,  to  commence 
from  the  thirtieth  day  of  March,  one  thousand  eight  hundred  and  thirty- 
five,  payable  quarterly,  out  of  any  moneys  in  the  treasury  not  otherwise 
appropriated. 

Sect.  XIII.  This  act  shall  continue  in  force  for  the  term  often  years, 
from  the  thirtieth  day  of  March,  one  thousand  eight  hundred  and  thirty- 
live,  and  no  longer. 

Sect.  XIV.  All  process  issued  on  or  before  the  thirtieth  day  of  March, 
one  thousand  right  hundred  and  thirty-live,  from  the  present  District 
court  for  the  city  and  county  of  Philadelphia,  and  made  returnable  after 
the  thirtieth  day  of  March,  one  thousand  eight  hundred  and  thirty-five,, 
shall  have  the  same  effect  in  law,  as  if  there  had  been  no  limitation  to  the: 
present  court. 

Act  of  10th  April,  1835,  Pamph.  p.  150. 
An  act  to  alter  the  time  of  holding  the  courts  in  Beaver  and  Montgomery  counties. 

100.  Sect.  I.  So  much  of  the  act  of  the  fourteenth  day  of  April,  one 
thousand  eight  hundred  and  thirty-four,  as  requires  the  courts  in  Beaver 
county  to  commence  on  the  first  Monday  of  December  in  each  year,  and 
continue  one  week,  be  and  the  same  is  hereby  repealed  ;  and  in  lieu  there-- 
of,  the  said  courts  shall  hereafter  commence  on  the  last  Monday  in  No- 
vember of  each  year,  and  continue  two  weeks :  Provided,  That  the  judges 
may  at  the  preceding  September  term  make  and  order  that  such  Novem- 
ber term  shall  continue  one  week  only. 

Sect.  II.  From  and  after  the  first  day  of  June  next,  the  courts  of  Com- 
mon Pleas  and  Quarter  Sessions,  in  the  county  of  Montgomery,  shall 
commence  on  the  third  Mondays  of  August,  November,  February  and 
May,  in  each  and  every  year. 

Act  of  10th  April,  1835,  Pamph.  p.  171. 

A  supplement  to  the  act  entitled  An  act  relating  to  the  organization  of  the  courts  of 
justice,  passed  the  fourteenth  day  of  April,  one  thousand  eight  hundred  and  thirty- 
four. 

101.  Sect.  I.  All  civil  causes  which  were  depending  in  the  Circuit 
courts  of  Allegheny  county  at  the  time  said  court  was  abolished,  and 
which  were  restored  to  the  court  of  Common  Pleas  of  said  county,  by 
virtue  of  the  one  hundred  and  sixty-third  section  of  the  act  entitled,  An 
act  relating  to  the  organization  of  the  courts  of  justice,  passed  the  iour- 
teenth  day  of  April,  one  thousand  eight  hundred  and  thirty-four,  may  at 
the  election  of  either  party,  in  any  of  said  causes,  be  transferred  to  the 
District  court  of  said  county  of  Allegheny,  in  the  manner  hereinafter  di- 
rected :  Provided,  This  act  shall  not  be  construed  to  extend  to  any  of 
said  cases  that  have  heen  prosecuted  to  judgment  since  the  said  Circuit 
court  was  abolished. 

Sect.  II.  When  either  party  in  any  cause  embraced  in  the  provisions  of 
the  first  section  of  this  act  may  wish  his  cause  removed  into  the  said  Dis- 
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trict  court,  the  said  party  or  his  attorney  shall  file  with  the  prothonotary 
of  the  court  of  Common  Pleas  of  said  county  of  Allegheny,  a  certificate 
to  that  effect,  whereupon  the  said  certificate  and  all  recognizances  of  special 
bailor  other  recognizances,  together  with  the  writs,  pleadings,  rules,  docket 
entries  and  records  in  such  case  shall  be  transmitted  into  the  said  District 
court,  and  such  case  shall  then  be  iried  and  proceeded  in  as  other  cases  in 
said  District  court :  Provided,  Thai  no  cause  shall  be  so  removed  within 
thirty  days  previous  to  the  commencement  of  any  term  of  said  court  of 
Common  Pleas,  or  during  the  sitting  of  said  court,  at  any  term  for  which 
the  case  was  not  down  for  trial. 

Act  of  11th  April,  1835,  Pamph.  p.  190. 

An  act  to  erect  Adams  and  York  counties  into  a  separate  judicial  district,  to  be  called 
the  nineteenth  district,  and  for  other  purposes. 

102.  Sect.  I.  From  and  after  the  first  Monday  of  May,  one  thousand 
eight  hundred  and  thirty-five,  so  much  of  the  act  of  Assembly  passed  on 
the  eighth  day  of  April,  one  thousand  eight  hundred  and  thirty-three, 
entitled,  "  An  act  to  continue  in  force  the  oeveral  acts  relative  to  the  Dis- 
trict court  of  the  counties  of  Lancaster  and  York,  and  lor  other  purposes, 
as  relates  to  the  county  of  York  and  the  appointment  of  a  judge  of  the 
District  court  of  the  said  county  of  York,  be  and  the  same  is  hereby  re- 
pealed;  and  all  judgments,  matters,  and  things,  in  said  district  court  of 
the  county  of  York,  shall  be  proceeded  upon  in  the  court  of  Common 
Pleas  of  the  county  of  York,  as  if  the  same  had  been  originally  entered  in 
the  said  court  of  Common  Pleas. 

103.  Sect.  II.  From  and  after  the  first  Monday  of  May,  one  thousand 
eight  hundred  and  thirty-five,  the  counties  of  York  and  Adams  shall  be 
formed  into  a  separate  judicial  district,  to  be  called  the  nineteenth  district, 
and  a  person  of  integrity,  learned  in  the  law,  shall  be  appointed  and 
commissioned  by  the  Governor  to  be  president  judge  of  the  courts  of  Com- 
mon Pleas  within  the  said  district ;  which  president  shall  receive  the  like 
salary,  and  have  and  execute  all  and  singular  the  powers,  jurisdictions  and 
authority  of  president  and  judge  of  the  court  of  Common  Pleas,  court  of 
Oyer  and  Terminer,  General  Jail  Delivery,  Orphans'  court,  and  justice  of 
the  court  of  Quarter  Sessions  of  the  peace,  agreeably  to  the  constitution 
and  laws  of  this  commonwealth. 

104.  Sect.  III.  From  and  after  the  first  day  of  September,  one  thou- 
sand eight  hundred  and  thirty-five,  the  ninth  district  shall  consist  of  the 
counties  of  Cumberland,  Perry  and  Juniata. 

Sect.  IV.  So  much  of  any  law  as  is  altered  by  this  act  is  hereby  re- 
pealed. 

38 
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Act  of  14th  April,  1S35,  pamph.  p.  275. 

Supplement  to  the  act  passed  the  twenty-ninth  day  of  March,  Anno  Domini  one  thou- 
sand eight  hundred  and  thirty-two,  entitled  "  An  act  relating  to  Orphans'  Courts." 

105.  Sect.  IV.  The  Supreme  court  of  this  commonwealth  shall,  in  alJ 
cases  of  appeal  from  the  definitive  sentence  or  decree  of  the  Orphans'  court, 
hear  and  determine  the  same  as  to  right  and  justice  may  belong,  and  refer 
the  same  to  auditors  when  in  their  discretion  they  may  think  proper. 

[For  the  rest  of  this  act  -see  Orphans'  Court.'] 

Act  of  15th  April,  1835,  Pamph.  p.  290. 

An  act  relating  to  the  courts  of  Armstrong  county,  and  to  authorize  the  courts  of  Quar- 
ter Sessions  of  Washington  and  Allegheny  counties  to  name  and  t&  change  the 
names  of  townships. 

106.  Sect.  I.  From  and  after  the  passage  of  this  act  the  June  and 
December  terms  of  the  court  of  Common  Pleas  and  Quarter  Sessions  of 
Armstrong  county,  shall  commence  on  the  second  Monday  of  June  and 
December  and  continue  two  weeks,  unless  otherwise  ordered  by  the  court 
at  the  preceding  term:  Provided,  That  when  the  court  shall  be  of  opin- 
ion that  two  weeks  as  aforesaid,  are  unnecessary,  said  court  shall  com- 
mence on  the  third  Mondays  of  June  and  December  as  heretofore. 

107.  Sect.  II.  The  courts  of  Quarter  Sessions  of  the  counties  of 
Washington  and  Allegheny,  shall  have  full  power  to  name  and  to  change 
the  name  of  any  township,  on  the  application  by  petition  of  a  majority  of 
the  voters  of  the  said  township:  Provided,  That  four  weeks  notice  of  such 
application  shall  be  given  by  at  least  six  of  the  signers  to  the  petition  in 
one  newspapers  printed  in  the  proper  county. 

Act  of  15th  April,  1835,  Pamph.  p.  374. 

An  act  to  alter  the  time  of  holding  the  courts  in  Mercer,  Jefferson,  Warren,  McKean, 
and  Potter  counties. 

108.  Sect.  I.  So  much  of  the  act  of  Assembly  which  requires  the 
courts  in  Mercer  county  to  commence  on  the  fourth  Monday  of  Septem- 
ber in  each  year,  be  and  the  same  is  hereby  repealed,  and  in  lieu  thereof 
the  said  courts  shall  thereafter  commence  on  the  third  Monday  in  October 
of  each  year. 

Sect.  II.  From  and  after  the  first  day  of  September  next,  the  courts 
in  the  county  of  Warren  shall  be  held  on  the  first  Mondays  of  March, 
June,  September,  and  December.  The  courts  of  Jefferson  county  shall 
be  held  on  the  second  Mondays  of  February,  May,  September,  and  De- 
cember. The  courts  in  McKean  county  shall  be  held  on  the  Mondays' 
next  following  the  courts  in  Jefferson  county  ;  and  the  courts  in  Potter 
county  on  the  Mondavs  next  following  the  courts  in  McKean  county- 
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Resolution  of  10th  April,  1835,  Pamph.  p.  435. 
Resolution  relative  to  the  Supreme  Court. 

1 09.  The  judges  of  the  Supreme  court  of  this  commonwealth  shall  have 
power  and  authority  to  hold  adjourned  courts  at  the  city  of  Lancaster,  in 
the  county  of  Lancaster,  for  the  argument  and  decision  of  writs  of  error 
and  other  business  depending  in  said  court  from  the  county  of  Lancaster, 
at  any  time  they  may  in  their  discretion  think  proper. 


NOTES  AND  REFERENCES. 

The  act  of  ApriL  14,  1834,  embraces  nearly  every  provision  of  the  numerous  acts  of 
Assembly  in  relation  to  the  organization  of  the  judiciary  system  of  Pennsylvania,  from 
the  act  of  May  22,  1722,  the  earliest  in  force  upon  the  subject,  to  the  time  of  its  pas- 
sage— a  period  of  one  hundred  and  twelve  years.  During  this  long  interval  of  time,  a 
series  of  progressive  changes  and  improvements  has  occupied  the  attention  of  the 
legislature,  and  may  be  considered  as  finally  worked  up  to  a  high  degree  of  regularity 
and  perfection  by  the  commissioners  engaged  in  the  revision  of  the  civil  code,  who  pre- 
pared this  important  bill  from  a  judicious  selection  of  the  laws  already  adopted,  and  the 
introduction  of  many  additional  provisions — the  want  of  which  was  pointed  out  by  ex- 
perience. 

Courts  and  their  jurisdiction. — Courts  of  limited  jurisdiction  must  not  only  act 
within  the  scope  of  their  authority,  but  it  must  appear  on  the  face  of  their  proceedings 
that  they  did  so  ;  and  if  this  does  net  appear,  all  tbat  they  do  is  coram  non  judice  and 
void.     Les.  of  Kemp  v.  Kennedy,  1  Peters'  Rep.  36. 

But  it  is  competent  for  the  legislature  by  vvJiich  such  courts  are  created,  to  alter  or 
qualify  this  principle;  and  when  the  observance  of  the  general  principle  is  dispensed 
with  in  a  particular  case,  the  law  creating  the  exception  is  alone  to  be  regarded.    Ibid. 

The  judgment  of  a  court  having  jurisdiction  of  the  subject  matter  is  conclusive,  and 
cannot  be  overhauled  in  a  collateral  action.  Rapelje  v.  Emory,  2  Dall.  231,  S.  C.  by 
the  name  of  Messier  v.  Amory,  I  Yeates,  533. 

The  construction  of  written  instruments  is  the  province  of  the  court,  and  it  is  of  the 
utmost  importance  that  this  province  should  not  be  invaded  by  the  jury.  Welsh  v.  Du- 
sar,  3  Binn.  337.     Dennison  v.  Wertz,  7  S.  &  R.  372. 

And  it  is  error  for  the  court  to  leave  to  the  jury  the  construction  of  a  deed  or  other 
writing.  Moore  v.  Miller,  4  S.  &  R.  279.  Vincent  v.  Huff,  8  S.  &  R.  381.  Roth  v. 
Miller,  15  S.  &  R.  100. 

But  if  the  instrument  is  not  to  be  understood  without  reference  to  facts  dehors  the 
writing,  the  jury  may  be  allowed  to  judge  of  the  whole.  Watson  v.  Blaine,  12  S.  &. 
R.  131.     Overton  v.  Tracy,  14  S.  &  R.  311.     Harper  v.  Kean,  11  S.  &  R.  280. 

Thus,  where  the  contract  upon  which  a  question  of  usury  arises  is  in  writing,  the 
court  have  a  right  to  determine  whether  it  is  usurious :  where  there  is  evidence  of  ex- 
trinsic facts  bearing  on  the  question,  they  may  leave  the  question  of  intention  to  the 
jury.     Evans  v.  Negley,  13  S.  &  R.  21  9. 

It  is  error  for  the  court  to  decide  whether  or  not  the  debt  in  suit  was  owned  by  the 
plaintiff  or  a  third  person  as  cestui  que  trust,  it  being  a  question  for  the  jury.  Childers- 
ton  v.  Hammon,  9  S.  &  R.  68 

The  courts  of  ustice  of  Pennsylvania  possess  the  power  of  judging  of  the  constitu- 
tionality of  all  acts  of  the  state  legislature,  brought  before  them  judicially.  But  the 
judiciary  ought  not  to  declare  a  law  to  be  unconstitutional,  unless  in  cases  perfectly 
plain  and  clear.  Emerick  v.  Harris,  1  Binn.  416  ;  Commonwealth  v.  Smith,  4  Binn, 
123 ;  Moore  v.  Houston,  3  S.  &  R.  178. 
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Where  a  commitment  has  been  made  by  a  judge  of  the  United  States,  a  state  judge 
has  no  jurisdiction  to  admit  to  bail,  except  where  there  is  no  judge  of  the  United  States 
in  that  district.     Commonwealth  v.  Holloway,  5  Binn.  514, 

But  where  the  commitment  has  been  made  by  a  state  judge,  or  justice  of  the  peace, 
the  offender  may  be  either  bailed  or  discharged,  as  the  case  may  require,  by  a  state 
judge.     Ibid. 

And,  a  state  court  has  a  right  to  discharge  a  prisoner,  committed  under  process  from 
a  federal  court,  if  it  clearly  appears  that  the  federal  court  had  no  jurisdiction  of  the  case. 
Commonwealth  v.  Smith,  Esq.,  Sup.  Ct.  Pa.  Oct.  1809,  pamphlet,  p.  47-8. 

A  state  magistrate  who  binds  over  an  offender  to  appear  in  the  Circuit  Court,  cannot 
issue  process  for  witnesses  to  another  state.  United  States  v.  Little,  2  W.  C.  C.  R.  159. 

So  far  as  regards  the  construction  of  treaties,  and  in  other  cases  where  an  appeal  lies 
to  it,  the  judgments  of  the  judges  of  the  Supreme  Court  of  the  United  States,  find 
the  state  courts ;  but,  with  respect  to  the  principles  of  the  common  law,  the  opinions  of 
that  court  are  not  binding.     Per  Tiighmak,  C.  J.  Jackson  v.  Burns,  3  Binn.  84. 

The  chief  justice  and  judges  of  the  Supreme  Court,  are  justices  of  the  peace  ex 
officio,  and  have  power  to  lake  recognizance  of  good  behaviour.  Respublica  v.  Cobbet, 
3  Yeates,  93. 

The  Supreme  Court  possesses  the  power  of  reviewing  the  proceedings  of  justices,  in 
cases  where  no  appeal  is  given.     Burginhofen  v.  Martin,  3  Yeates,  479. 

The  judges  of  the  Supreme  Court  have  jurisdiction  of  an  assize  of  nuisance,  as  jus- 
tices of  assize,  by  the  act  of  22d  May,  1722.     Livezey  v.  Gorgas,  2  Binn.  192. 

The  District  Court  has  not  jurisdiction  of  forfeited  recognizances;  but  the  Common 
Pleas  still  retains  it,  even  in  cases  where  the  amount  exceeds  one  hundred  dollars. 
Barron  v.  The  Commonwealth,  Sup.  Ct.  April  20,  1814, — MS. 

The  District  Court  has  jurisdiction  where  the  sum  substantially  in  controversy  exceeds 
one  hundred  dollars.     Byrne  v.  Gordon,  2  Browne,  271. 

In  torts  or  trespass,  and  in  all  cases  savoring  of  reality  of  damages,  the  demand  in  the 
declaration  is  the  criterion.     Ibid. 

Notwithstanding  the  act  of  1810,  the  Common  Pleas,  retains  its  jurisdiction  in  claims 
under  $100  :  but  by  the  twenty-sixth  section  of  that  act,  no  costs  are  recoverable  where 
demands  under  the  amount  are  prosecuted  in  that  court.  Palmer  v.  The  Common- 
wealth, C  S.  &  R.  24G ;  Kline  v.  Wood,  9  S.  &  R.  294 ;  Hoope  v.  Crowley,  12  S.  & 
R.  219,  in  note. 

The  Common  Pleas  may  issue  subpoenas  to  any  part  of  the  state.  Hants  v.  Rough, 
2  S.  &  R.  350. 

A  certiorari  to  remove  proceedings  before  justices  in  a  civil  case,  does  not  require 
a  special  allocatur.     Commonwealth  v.  Willow  Grove  Turnpike  Co.  2  Binn.  257. 

The  rule,  that  inferior  jurisdictions  must  appear  to  have  pursued  their  authority  strict- 
ly, and  that  no  intendment  shall  be  made  in  their  favor,  is  not  applicable  to  the  couit  of 
Quarter  Sessions.     Schuylkill  Falls  Road,  2  Binn.  255  ;  Spear's  Road,  4  Binn.  187. 
It  is  error  to  submit  a  question  of  law  to  the  jury.     Commonwealth  v.  Henderson,  1 
Pa.  Rep.  401. 

A  decree  by  the  court  of  Common  Pleas,  awarding  to  a  claimant  money  arising  from 
the  sale  of  land  by  the  sheriff,  paid  into  that  court,  is  final  and  conclusive,  though  the 
court  may  have  acted  on' a  mistaken  principle  of  law,  and  the  District  court  cannot 
afterwards,  on  a  suit  by  a  judgment  creditor  to  recover  back  the  money,  examine  the 
propriety  of  the  decree.     Gratz  v.  The  Lancaster  Bank,  17  S.  &.  R.  278. 

Jurisdiction  to  inquire  into  and  assess  damages  done  to  the  owner  of  lands  through 
which  the  Union  Canal  passes,  is  not  confined  to  the  Quarter  Sessions  or  Mayor's  court 
of  Philadelphia.    Bassler  v.  Union  Canal,  2  Watts,  271. 

A  court,  in  submitting  presumptive  evidence  to  the  jury,  may  give  its  opinion  on  the 
weight  of  the  testimony,  but  cannot  preclude  the  jury  from  deciding  for  themselves. — 
Williams,  executor  of  Pennoch,  v.  Carr  et  al.  1  Rawle,  420. 

Judges  of  ths  Courts,  their  powers  and  duties. — No  action  will  lie  against  a  judge 
for  what  be  does  in  that  characteJ.  Ros3  ct  al.  v.  Rittenhouse,  2  Dall.  160,  S.  C.  1 
Yeates  443. 
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It  is  not  a  sufficient  reason  for  withdrawing  a  case  stated  far  the  opinion  of  the  court, 
that  one  of  the  judges  had  given  an  opinion  in  favor  of  one  of  the  parties  while  at  the 
bar,  and  that  another  judge  is  a  stockholder  in  the  company  by  whom  the  action  is 
brought.     Bank  of  North  America  v.  Fitzsimons,  "  Binn.  454. 

Judges  do  not  hold  themselves  bound  to  assign  any  reasons  for  their  judgments;  ar.d 
when  they  do  give  reasons,  it  is  always  in  public.  Answers  of  the  judges  in  Respub- 
lica  v.  Doane,  1  Dall.  89. 

Every  judge  has  a  right,  and  it  is  his  duty  to  deliver  his  sentiments  upon  every  sub- 
ject that  occurs  in  court;  and  it  would  be  indecent  and  improper  in  any  presiding  judge 
to  attempt  to  prevent  his  associate.;  from  the  exercise  of  tiiis  right.  Commonwealth  v. 
Addison,  4  Dall.  225. 

But  where  a  presiding  judge  had  wilfully  prevented  one  of  his  associates  from  deliv- 
ering his  sentiments  to  the  grand  jury,  the  court  was  of  opinion  that  this  *  as  not  an 
indictable  offence,  and  of  course  was  not  a  case  in  which  aa  information  ought  to  be 
granted.  Ibid. 

It  is  not  illegal  or  fraudulent  in  a  judge  of  the  court  from  which  the  execution  issued, 
to  purchase  property  sold  under  the  execution.  Cooper's  lessee  v.  Galbraith,  3  W.  C. 
C.  R.  5  46. 

The  presidents  of  toe  courts  of  Quarter  Sessions  are  not  required  by  the  act  of  the 
24th  February,  1806,  to  reduce  their  opinions  to  wiiting  and  file  the  same  of  record. — 
Case  of  Spring  Garden  street,  4  Rawle,  192. 

A  judge  cannot  he  required  to  give  a  legal  construction  to  the  words  of  a  witness,  and 
to  say  whether  in  point  of  law  they  sustain  the  allegations  in  point  of  fact.  Sidewell 
v.  Evans,  1  Pa.  Rep.  383. 

It  is  the  duty  of  the  court  to  answer  fully  the  points  upon  which  they  are  requested 
by  counsel  to  charge  the  jury.  But  it  is  not  necessary  that  they  should  answer  the 
propositions  submitted,  in  the  very  words  of  the  propositions;  it  is  enough  if  the  answers 
be  sufficiently  full  to  be  understood.    Geiger  v.  Welsh  et  al.  1  Rawle,  S49. 

It  is  unnecessary,  when  the  same  proposition  is  repeated,  though  in  different  words, 
to  answer  every  repetition  of  it.     One  full  answer  is  enough.     Ibid. 

Practice. — The  conscientious  scruples  of  a  Jew  to  appear  in  court,  and  to  attend  to 
the  trial  of  his  cause  on  Saturday,  the  Jewish  Sabbath,  is  no  ground  for  the  continu- 
ance of  his  cause.     Phillips  et  al.  Executors  of  Simon  v.  Gratz,  2  Pa.  Rep.  412. 

By  our  act  of  Assembly,  and  the  practice  under  it,  the  writs  of  capias  and  summons, 
always  specify  the  nature  of  the  action  you  are  to  declare  upon,  and  are  therefore  simi- 
lar, in  this  respect,  to  the  origi/ials  out  of  Chancery,  and  the  attachments  of  privilege 
in  the  Common  JPleas.     Schlosser  v.  Leshcr,  1  Dall.  413. 

The  tenth  section  of  the  act  of  1806,  providing  forms  of  process,  is  only  binding  on 
the  prothonotary,  when  they  are  demanded  by  the  party.  He  may  issue  process  in  any 
other  form  the  attorneys  may  think  proper  to  direct ;  and  it  seems  that  this  section  does 
not  extend  to  any  claim  where  executors  and  administrators  are  plaintiffs  or  defendants. 
Anon.  Common  Pleas,  2  Browne,  Appx.  18. 

A  prisoner,  in  custody,  on  a  criminal  account,  cannot  be  charged  in  a  civil  action, 
without  leave  of  the  court :  and  if  charged  without  leave  the  court  will  quash  the  writ. 
Com.  v.  Brown,  1  Browne,  72. 

A  capias  may  be  sued  out  on  the  morning  of  the  first  day  of  the  term,  and  it  is  im- 
material whether  the  defendant  be  arrested  before  or  after  the  rising  of  the  court,  there 
being  no  fractions  of  a"  day.     Cashee  v.  Wisner,  2  Browne,  245. 

Service  of  a  summons,  by  leaving  a  copy  with  the  defendant's  partner,  with  whom 
he  lived  before  he  went  abroad  on  a  trading  concern,  from  which  he  was  daily  expected 
to  return,  and  with  whom  his  children  were  then  living,  was  held  good.  Bujac  v.  Mor- 
gan, 3  Yeates,  258. 

An  endorsement  on  a  capias,  by  the  sheriff,  of  the  day  on  which  he  made  the  arrest, 
is  not  evidence  cf  the  time  of  issuing  the  writ,  for  the  purpose  of  showing  that  it  issued 
before  the  day  on  which  the  cause  of  action  is  laid  in  the  declaration.  Dolan  v.  Briggs, 
4  Binn.  496. 


326  JUDICIARY. 

(NOTES  AND  REFERENCES.) 

There  being  no  process  of  outlawry  in  civil  cases,  in  Pennsylvania,  the  return  of  r.on 
est  inventus,  has,  for  all  purposes  of  pleading,  the  same  effect.  Dillman  v.  Schultze, 
5  S.  &  R,  36. 

Third  persons,  who  complain  of  irregularity  in  process  injurious  to  them,  must  apply 
for  redress  in  due  time.     Cochran  et  al  v.  Cummins,  4  Yeates,  136. 

Independently  of  the  act  of  21st  March,  1806,  an  amicable  action  may  be  entered  by 
attorney.     Cook  v.  Gilbert,  8  S.  &  R.  567. 

Where,  at  the  head  of  an  agreement  to  enter  an  amicable  action  with  a  confession  of 
judgment  against  A  and  B,  there  was  an  account  by  the  plaintiff  against  A  and  C,  it 
was  held  to  oe  a  sufficient  statement  of  the  cause  of  action.     Ibid. 

Where,  by  the  rules  of  the  Common  Pleas  of  J\£ifflin  county,  it  was  required  that  an 
entry  of  the  appearance  of  an  attorney  should  be  made  on  the  docket,  it  was  held  that 
the  entry  of  the  name  of  an  attorney  on  the  margin  of  the  docket  opposite  the  defen- 
dant's name,  was  not  a  sufficient  appearance.     Lyon  v.  Waldron,  13  S.  &  R.  164. 

An  appearance  by  an  attorney  de  bene  esse,  is  good  according  to  our  practice,  and  is 
to  be  understood  as  an  appearance  upon  condition  that  the  writ  is  properly  issued  and 
served.     Blair  v.  Weaver,  11  S.  &  R.  84. 

Where  there  are  two  or  more  defendants,  and  an  attorney  enters  his  name  on  the 
docket,  opposite  the  names  of  the  defendants,  this  is  a  good  appearance  for  all,  though 
one  of  the  defendants  is  not  summoned.     Scott  v.  Israel,  2  Binn.  145. 

Although  a  general  appearance  by  an  attorney  may  be  considered  an  appearance  for 
all,  where  there  are  several  defendants,  yet  the  parties  may  consider  it  otherwise,  as  an 
appearance  only  for  those  arrested  or  summoned.     Lentz  v.  Stroh,  6  S  &  R.  34. 

When  a  rule  is  entered,  and  no  day  of  hearing  fixed,  it  is  returnable  to  the  next  term  ; 
but  the  court  may  fix  a  particular  day  for  the  hearing.  Desler  v.  Burden,  1  Browne,  220. 

On  a  motion  for  a  rule  to  show  cause,  depositions  on  the  adverse  side  will  not  be 
received.     Snyder  et  al.  v.  Castor,  4  Yeates,  443. 

The  affidavits  of  either  party  are  sufficient  ground  for  a  rule  to  show  cause,  but  are 
not  evidence  on  the  hearing.  Coxe  et  al.  v.  Nicholls,  2  Yeates,  546  ;  Hoare,  v.  Muloy, 
1  Binn.  145. 

No  regard  will  be  paid  by  the  court  to  any  agreements  of  attorneys  which  are  not 
reduced  to  writing.     Shippen  v.  Bush,  1  Dal!.  251. 

An  agreement  of  attorneys,  in  the  court  below,  to  abide  by  the  opinion  of  a  profession- 
al gentleman,  whether  restitution  of  the  premises  should  be  made  to  the  plaintiff  in  error, 
from  whom  Ihey  had  been  taken  by  a  habere  facias,  was  enforced  by  the  Supreme  Court. 
Cahill  v.  Benn  et  al.  0  Binn.  99. 

Under  its  general  power  to  make  rules  for  the  regulation  of  ils  practice,  the  court  of 
Common  Pleas  had  authority  to  adopt  the  rule  requiring  an  affidavit  of  defence.  Vanat- 
ta  v.  Anderson,  3  Binn.  417. 

The  rule  does  not  extend  to  torts,  nor  "  to  those  actions  in  which  the  plaintiff,  having 
no  certain  demand,  it  is  evident  from  the  nature  of  the  case,  that  there  is  cause  of  dis- 
pute."    Read  v.  Bush,  5  Binn.  457. 

Thus  the  rule  does  not  extend  to  the  case  of  a  bail  bond,  or  other  bonds  with  a  colla- 
teral condition.     Boas  v.  Nagle,  3  S.  &  R.  250. 

An  affidavit  of  defence  to  a  scire  facias  post  annum  et  diem,  is  necessary,  though  ho 
declaration  be  filed.     Umberger  v.  Zearing,  8  S.  &  R.  163. 

The  rule  does  not  apply  to  cases  where  executors  or  administrators  are  defendants. 
Edwards  v.  Ewing,  4  Yeates,  235 ;  Parker  v.  Farr's  administrators,  2  Browne,  39  ; 
Blair  v.  Armstrong,  cited  ibid;  Umberger  v.  Zearing,  8  S.  &  R.  163. 

Nor  does  it  extend  to  the  case  of  infants  defendants.     Read  v.  Bush,  5  Binn.  455. 

And  the  affidavit  is  not  necessary  where  there  has  been  an  award  of  arbitrators,  that 
the  plaintiff  has  no  cause  of  action.     Gregg  et  al.  v.  Meeker,  4  Binn.  428. 

The  rule  means  an  affidavit  of  defence  upon  the  merits  :  an  affidavit  supporting  a  plea 
in  abatement,  is  not  sufficient.     Coatcs  et  al.  v.  M'Camm,  2  Browne,  175. 

A  third  person,  fully  acquainted  with  the  circumstances,  may  make  the  affidavit  of 
defence,  when  the  party  himself,  from  extreme  sickness,  is  incapable  of  making  it. 
Where  the  defendant  was  bedridden,  and    judgment  was  entered  by  defanlt  at,  the  first 
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term,  on  affidavit  of  defence  by  a  third  person,  the  defendant  was  let  into  a  trial,  but  the 
judgment  was  ordered  to  stand  as  a  security.     James  ei  al.  v.  Young,  1  Uall.  248. 

A  judgment  entered  after  the  third  term,  for  want  of  an  affidavit  of  defence,  is  irregu- 
lar.    Chew  v.  Griffith,  Com.  Pleas,  Phila.  1820. 

A  plaintiff'  cannot  discontinue  his  cause  after  a  bona  fide  assignment  of  the  debt, 
for  a  valuable  consideration,  to  another  person.  In  such  case  it  ought  to  be  mentioned 
on  the  docket  for  whose  use  the  suit  is  brought.     M'Cullum  v.  Coxe,  1  Dall.  139. 

To  entitle  a  plaintiff' to  judgment  by  default,  under  the  act  of  1724-5,  the  service  of  a 
summons  on  the  person  of  the  defendant,  as  well  as  if  left  at  Lis  house,  must  be  ten 
days  before  the  return.     Case  v.  Hufty,  1  Dall.  154. 

Where  two  are  jointly  sued  and  summoned  and  only  one  appears,  the  practice  is  to 
take  judgment  by  default  against  the  one  not  appearing,  to  declare  against  both,  and  try 
the  issue  tendered  by  the  other.     Marshall  v.  Gougler,  10  S.  &  R.  164. 

It  has  not  been  the  practice  under  the  act  of  1794-5,  to  enter  an  appearance  for  the 
defendant  and  take  the  judgment  by  nihil  dicit,  but  to  enter  judgment  by  default.  Mor- 
rison v.  Wetherhill,  8  S.  &  R.  502,  504. 

And,  under  the  practice,  to  entitle  a  plaintiff  to  judgment  by  default  for  want  of  an 
appearance,  it  is  not  necessary  that  the  declaration  should  be  iiled  five  days  before  the 
return  of  the  writ.     Ibid. 

Nor  is  it  necessary  that  it  should  appear  on  the  record  that  the  summons  had  been 
served  ten  days  before  the  return  day.     Ibid. 

If  it  is  made  to  appear  that  the  defendant  had  not  in  fact  been  served  ten  days  before 
the  return  day,  the  court  in  which  the  judgment  was  entered  would  set  it  aside.     Ibid. 

It  is  too  late  for  the  defendant  to  retract  his  plea,  and  to  enter  judgment  by  non  sum 
informatus,  when  issue  had  been  joined,  and  the  jury  is  at  the  bar  ready  to  be  qualified. 
Vasse  v.  Spicer,  2  Dall.  111. 

A  judgment  at  common  law,  by  default,  for  want  of  an  appearance,  against  a  defen- 
dant who  has  been  arrested  and  given  bail  to  sheriff',  is  irregular.  Foreman  v.  M'Fer- 
rin,  13  S.  &  R.  290. 

A  rule  to  take  the  depositions  de  bene  esse  of  going  witnesses,  &c.  may  be  granted 
before  the  return  of  the  writ.     Gilpin  v.  Semple,  1   Dall.  251. 

On  affidavit  that  the  defendant  was  in  confinement,  and  that  material  witnesses  in 
his  favour  were  about  to  leave  the  state,  a  rule  was  granted  to  take  their  depositions, 
although  the  writ  was  not  returnable  till  the  next  term.  Stotesbury  v.  Covenhoven,  1' 
Dall.  164. 

If  notice  to  produce  books  or  writings  is  served  on  an  attorney,  whose  client  lives  at 
a  great  distance,  the  court  will  postpone  the  trial  till  full  opportunity  has  been  afforded 
to  the  attorney  to  communicate  with  his  client.     Geyger  v.  Geyger,  C.  C.  2  Dall.  332. 

If  deeds  are  on  record,  the  court  will  not  grant  a  rule  on  the  party  in  whose  posses- 
sion the  originals  are,  to  produce  them,  unless  a  special  reason  be  assigned.    Ibid. 

A  party  who  receives  notice  from  the  other  to  produce  papers  at  the  trial,  cannot  be 
called  upon  to  do  so  until  the  trial  has  commenced.   1  W.  C.  C.  R.  298. 

The  Common  Pleas  has  power  to  order  a  consolidation  of  several  suits  into  one. — 
Brown  v.  Scott,  1  Dall.  145.    Merrihew  v.  Taylor,  1  Browne,  App.  lxvii. 

If  a  cause  has  been  continued  by  consent,  from  term  to  term,  it  is  the  duty  of  thrt 
parties  to  be  ready  for  trial  at  any  term,  and  notice  that  it  is  intended  to  try  the  cause 
is  not  necessary.     King  of  Spain  v.  Oliver,  1  Pet.  Rep.  217,  219. 

The  rules  for  bringing  on  cases  must  be  influenced  by  a  legal  discretion,  applicable 
to  the  peculiar  circumstances  of  every  case.     Cecil  v.  Lebenstone,  2  Dall.  95-6. 

It  is  too  late  to  move  for  a  continuance  after  one  of  the  jury  has  been  sworn.  Cole* 
man  v.  Hess,  1  Browne,  240. 

The  trial  of  a  cause  shall  not  be  postponed  for  the  non-attendance  of  a  witness  whose 
deposition  has  been  taken,  where  the  adverse  party  agrees  it  may  be  read  in  evidence. 
Bond  v.  Hunter  et  al.  1  Yeates,  284.     Goodwin  v.  White,  1  Browne,  272. 

The  time  and  manner  of  examining  witnesses  is  a  matter  very  much  in  the  discretion' 
of  the  court,  before  whom  Ihe  trial  is  had.     Duncan  v.  M'Culloch,  4  S.  &  R.  482. 

It  is  not  regular  to  introduce  evidence  after  counsel  have  begun  their  address  to  the 
jury,  although,  where  circumstances  render  it  proper,  the  court  may  permit  it.    Ibid. 
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Thus,  it  seems,  if  a  new  witness  arrived,  who  had  been  subpoenaed  and  failed  to  ap- 
pear before  the  evidence  was  closed,  his  evidence  would  be  admitted.  Ibid. 

If  after  the  plaintiff  has  closed  his  evidence,  without  having  made  out  such  a  case  as 
will  entitle  him  to  recover,  evidence  is  given  on  the  part  of  the  defendant,  the  plaintiff 
may  give  evidence  to  rebut  that  of  the  defendant,  although  by  so  doing  he  cures  the 
defects  of  the  case  on  which  he  originally  rested.     Cutbush  v.  Gilbert,  4  S.  &  R.  551. 

A  jury  may  take  out  with  them  any  written  papers  that  have  been  given  in  evidence, 
although  not  under  seal,  except  the  depositions  of  witnesses.  Alexander  et  al.  v.  .lame- 
son  et  al.  5  Binn.  238. 

Where  the  court  has  permitted  papers  to  be  read,  not  in  themselves  relevant  to  the 
issue,  on  condition  that  they  should  be  followed  by  other  evidence  making  them  rele- 
vant, if  this  condition  is  not  performed,  the  papers  cannot  be  argued  upon  by  counsel 
and  sent  out  with  the  jury  as  evidence.  Stewart  v.  Huntingdon  Bank,  11  S.  &  R.  267. 

The  petition  and  affidavit  of  a  party  to  a  suit,  to  compel  the  production  of  papers  by 
the  opposite  party,  need  only  describe  such  papers  with  reasonable  certainty.  Cowles 
v.  Cowles,  2  Pa.  Rep.  139. 

When  suit  is  brought  in  the  name  of  a  nominal  plaintiff,  for  the  use  of  another,  by 
the  act  of  Assembly  of  the  23d  April,  1829,  the  suit  does  not  abate  by  the  death  of  the 
nominal  plaintiff.     Mehaffy  vs.  Shere,  2  Pa.  Rep.  361. 

When  an  act  of  Assembly  requires  reasonable  notice  to  be  given  by  one  party  to  the 
other,  ten  days  generally  would  be  sufficient.  Commonwealth  v.  Fisher,  1  Pa.  Rep. 
462. 

If  the  defendant,  after  being  arrested  and  giving  bail  bond  is  discharged  by  the  insol- 
vent act,  it  is  not  necessary  to  enter  special  bail ;  the  proper  course  is  to  enter  a  com- 
mon appearance.     King  v.  Bank  of  Gettysburg,  2  Kawle  197. 

Query,  whether  the  mere  entry  of  an  attorney's  name,  on  the  margin  of  the  docket,  is 
a  proper  appearance  in  such  case?     Ibid. 

in  replevin,  when  the  defendant  pleads  "property,"  there  is  still  such  a  burthen  of 
proof  on  the  plaintiff,  as  to  entitle  him  to  commence  and  conclude  to  the  jury.  Marsh 
v.  Pier,  4  Rawle  273. 

Pleading. — Although  trover  and  trespiss  cannot  he  joined,  yet  a  complaint  of  an 
injury  arising  partly  from  a  breach  of  contract  and  partly  of  misfeasance,  to  which  the 
plea  is  not  guilty,  may  be  joined  with  trover,     Smith  v.  Rutherford,  2  S.  &  R.  358. 

It  seems  that  slander  accompanied  with  a  tortious  act,  may  be  joined  with  malicious 
prosecution.     Miles  v.  Oldfield,  4  Yeales,  427. 

The  assignee  of  a  simple  contract  debt  cannot  maintain  an  action  upon  it  in  his 
own  name.     Guthrie  v.  White,  1  Dall.  268. 

If  assignees  for  the  benefit  of  creditors,  sell  the  goods  which  have  been  assigned  to 
them,  the  action  for  the  price  of  the  goods  should  be  in  their  own  name ;  but  if  they 
style  themselves  "assignees,"  it  is  mereiy  surplusage,  and  their  right  of  action  is  not 
affected.     Wilmarth  v.  Mountford,  8  S.  &  K.  124. 

So,  of  executors.     Id.  125. 

But  it  is  not  necessary  to  the  validity  of  a  judgment  that  the  name  of  the  assignee 
bf  the  claim  should  appear  on  the  record  ;  and  it  is  not  error  if,  after  an  assignment,  is- 
sue is  joined  in  the  name  of  the  legal  plaintiff.     Reigart  v.  Elhnaker,  6  S.  &;  R.  44. 

Though,  in  an  action  by  a  partnership,  the  names  of  the  partners  ought  to  be  set  out 
in  the  writ  and  declaration,  yet  if  the  partnership  style  ordy,  is  used  in  an  action  on  a 
single  bill,  and  the  defendant  pleads  nan  est  factum  and  payment,  and  goes  to  trial,  he 
cannot  avail  himself  of  the  objection  on  the  trial.     Porter  v.  Cresson,  10  S.  &  R.  257. 

Where  a  bond  is  given  to  several  obligees,  they  must  all  join  in  an  action  upon  it, 
unless  some  be  dead,  in  which  cat-e  the  fact  should  be  averred  in  the  declaration.  Swei- 
gart  v.  Berk,  8  S.  <&  R.  308. 

And  the  rule  is  the  same,  though  some  of  the  obligees  may  have  been  paid,  and  may 
refuse  to  join  in  the  action  or  release  the  obligor.  Ibid. 

Although  an  action  founded  in  tort,  generally  dies  with  the  person,  yet  an  action  by 
which  the  value  of  the  thing  may  be  recovered,  will  survive  to  executors,  &c.  Reed  v. 
Cist,  7  S.  8f  R,  184. 

The  action  for  the  breach  of  a  promise  of  marriage  dies  with  the  defendant,  unless 
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perhaps,  an  immediate  injury  to  property  has  been  occasioned,  or  special  damage  has 
been  set  forth  and  proved.     Latlimore  v.  Simmons,  13  S.  &,  R.  183. 

The  right  of  action  for  a  breach  of  a  parol  conlract  for  the  sale  of  land,  is  in  the  exe- 
cutor of  the  vendee,  and  not  in  the  devisee  of  the  land.  Irwin  v.  Hamilton,  6  S.  &  R. 
208. 

If  the  pluintiffin  an  action  of  assault  and  battery,  die  after  an  appeal  by  the  defendant 
from  an  award  in  favor  of  the  plaintiff,  his  representatives  cannot  be  substituted,  but  the 
action  is  at  an  end.     Miller  v.  Umbehower,  10  S,  &  R.  31. 

The  uniform  practice,  where  a  plaintiff  dies  after  judgment,  is  for  the  executor  to 
have  himself  substituted  without  a  scire  facias,  and  even  without  an  application  to  the 
court;  and  to  take  an  execution,  where  he  is  in  other  respects  entitled  to  it.  Deiser  v. 
Sterling,  10  S.  &  R.  119.    . 

The  day  laid  in  the  declaration,  in  an  action  on  a  parol  contract,  is  not  material  upon 
evidence.     Stout  v.  Rassel,  2  Yeat.es,  334. 

In  trespass,  the  day  laid  in  the  declaration  is  not  mateiial,  provided  it  is  previous  to 
the  bringing  of  the  action.     Charles  v.  Dulpux,  2  Browne,  319. 

If  no  day  is  laid,  or  an  impossible  day,  the  defect  will  be  cured  by  verdict.     Ibid. 

But  if  the  day  laid  be  after  the  bringing  of  the  action,  and  be  past  at  the  time  of  trial, 
the  error  will  be  fatal.     Ibid. 

In  every  instance  in  which  double  or  treble  damages  are  given  by  a  statute,  such  de- 
mand must  be  expressly  inserted  in  the  declaration,  which  must  either  recite  the  statute, 
or  conclude  to  the  damage  of  the  plaintiff  and  against  the  form  of  the  statute.  ,  Morrison 
v.  Gross,  1  Browne,  9  ;  Rees  v.  Emerick,  6  S.  &  R.  288. 

In  an  action  for  a  statute  penalty,  by  an  informer,  the  general  rule  is,  that  the  fact 
must  be  alledged  to  be  done  against  the  form  of  the  statute;  but  if  such  circumstances 
are  stated  as  bring  the  case  within  the  statute,  it  is  sufficient.  Reynolds  v.  Smith,  2 
Biowne,  257. 

In  actions  sounding  merely  in  damages,  it  is  an  established  rule,  that  the  plaintiff  can 
recover  no  more  than  the  amount  laid  in  his  declaration.     Gratz  v.  Phillips,  5  Binn.  564. 

A  declaration  ought  always  to  show  a  title  in  the  plaintiff,  and  that,  with  convenient 
certainty.  It  ought  to  state  all  matters  which  are  of  the  essence  of  the  action,  and  if 
his  titie  depends  on  the  performance  of  certain  acts,  he  must  affirm  the  performance 
of  those  acts.     Gray  v.  James,  1  Peter's  Rep.  482. 

The  general  principle  is,  that  where  several  things  are  to  be  done  by  the  plaintiff, 
precedent  to  the  performance  of  the  defendant's  part  of  the  agreement,  it  is  necessary  for 
the  plaintiff  to  aver  performance  of  all  that  was  to  be  done  by  him.  Zerger  v.  Sailer, 
6  Binn.  24. 

A  bond  may  be  declared  on  as  lost  by  time,  &c.  without  a  profert.  Respublica  v. 
Coates,  1  Yeates,  2. 

Though  profert  is  made  of  a  deed,  yet  if  oyer  be  not  prayed,  the  deed  is  not  part  of 
the  record.     Bender  v.  Fromberger,  4  Dall.  436. 

Where  in  debt  on  a  bond,  a  capias  has  issued  against  two,  one  of  whom  has  been 
taken,  and  non  est  inventus  has  been  returned  as  to  the  other,  if  the  plaintiff  declare  upon 
the  bond,  as  the  bond  only  of  the  defendant,  who  has  been  taken,  advantage  can  be 
taken  of  the  variance  only  by  demurer,  and  it  is  not  error  after  verdict.  Dillman  v. 
Schultz,  5  S.  &  R.  35. 

Quere.  Whether  in  any  stage  of  action,  advantage  can  be  taken  of  a  variance  between 
the  writ  and  the  declaration,  where  the  cause  of  action  appears  to  be  the  same.  Ibid.  36. 

Where  the  sum  declared  far  exceeds  the  sum  in  the  writ,  it  is  not  error,  provided  the 
plaintiff  does  not  recover  more  than  is  in  the  writ.     Newlin  v.  Palmer,  1 1  S  &  R.  98. 

Under  the  act  of  1806,  it  is  not  error  that  the  action  was  in  debt,  the  declaration  in 
assumpsit,  the  plea  non  assumpsit,  and  the  verdict  found  a  certain  sum  in  debt,  and 
another  sum  in  damages.     Pedan  v.  Hopkins,  13  S.  &  R.  45. 

The  act  of  1806,  extends  as  well  to  suits  instituted  by  means  of  an  attorney,  as  to 
those  brought  by  the  party  without  the  aid  of  an  attorney.  M'Carney  v.  M'Camm,  2 
Browne,   40. 

And  the  act  extends  to  the  case  of  a  suit  against  executors  and  administrators.  Dixon 
v.  Sturgeon,  6  S.  &  R.  25. 
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The  act  does  not  make  it  incumbent  on  the  plaintiff  to  file  a  statement ;  he  may  pur- 
sue the  old  form  of  a  declaratian,  if  he  think  proper.     Boaz  v.  Heister,  6  S.  &  R.  S20  . 
A  statement  may  be  filed  in  suits,  where  the  cause  of  action  arises  from  an  implied 
promise  as  well  as  from  an  express  one.     Thompson  v.  Gifford,  12  S.  &  R.  74. 

Therefore,  it  may  be  filed  in  an  action,  to  recover  a  sum  of  money  paid  by  the  plain- 
tiff as  bail  of  the  defendant.     Ibid. 

A  statement  may  be  filed  on  an  appeal  from  justice  of  the  peace.     Ibid. 
A  declaration  is  a  statement,  within  the  meaning  of  this  act.  M'Carney  v.  M'Camm. 
2  Browne,  40. 

All  that  the  law  requires,  is  such  statement  as  will  give  information  of  the  nature  of 
the  claim,  and  enable  a  defendant  to  plead  a  judgment  on  it  in  bar  of  any  other  action. 
Reed  v.  Pedan,  S  S.  &  R.  265. 

The  facts  set  forth  in  a  dilatory  plea,  must  be  stated  in  positive  terms,  and  the  plea, 
must  be  positively  sworn  to  ;  swearing  that  the  facts  set  forlh  in  the  plea  are  true,  "  ti> 
the  best  of  his  knowledge  and  belief,"  is  not  sufficient.  Day  v.  Hamburgh,  1  Browne,  77.. 
There  being  no  court  of  chancery  in  this  province,  there  is  a  necessity,  in  order  to 
prevent  a  failure  cf  justice,  to  let  defendants  in  an  action  on  a  bond,  under  plea  of  pay- 
ment, prove  mistake  or  want  of  consideration.     Swift  v.  Hawkins,  et  al.  i  Dall.  17. 

And  under  this  plea  with  notice,  fraud  either  in  the  execution  or  consideration  of  a 
bond,  may  be  given  in  evidence,  and  the  plea  of  "  layman  and  unlettered,"  &c.  is  not 
necessary.     Baring  v.  Shippen,  2  Binn.  154. 

The  plea  of  payment  admits  the  original  ground  of  a  demand,  and  puts  the  defence 
on  collateral  grounds,  either  equitable  or  legal.     Lewis  v.  Morgan,  11  S.  &  R.  234. 

Under  the  plea  of  payment,  merely,  a  defendant  cannot  give  in  evidence  the  record 
of  a  foreign  attachment  against  the  plaintiff,  by  which  the  debt  was  attached.  It  ought 
to  be  pleaded  specially,  or  may  be  given  in  evidence  under  the  plea  of  payment  -with  leave, 
and  after  notice.     Updegraft  v.  Spring,  11  S.  &  R.  188. 

On  non  assumpsit,  every  thing,  even  a  general  release,  may  be  given  in  evidence, 
which  shows  that  the  plaintiff  has  no  right  to  recover,  notwithstanding  that  no  notice 
has  been  given  according  to  the  rule  of  the  court.  Dawson  v.  Tibbs,  4  Yeates,  349.  , 
In  case  whatever  will  in  equity  and  conscience  preclude  the  plaintiff  from  recovering;, 
may  be  given  in  evidence  under  the  general  issue.  Thus  in  case  of  disturbing  a  right 
of  way,  an  agreement  in  respect  to  the  way,  amounting  to  a  licence,  may  be  given  in 
evidence  without  being  pleaded.     Greenwalt  v.  Horner,  6  S.  St.  R.  71. 

A  defendant  cannot  withdraw  any  of  his  pleas,  without  the  leave  of  the  court,  or  con- 
sent of  the  adverse  party,  where  it  may  be  supposed  that  he  gained  any  advantage  there- 
by. Jackson  v.  Winchester,  2  Yeates,  529  ;  Wikof  et  al.  v.  Perot,  1  Yeates.  38. 
A  demurer  may  be  either  to  parol  or  written  evidence.  Hurst  v.  Dippo,  1  Dall.  20. 
On  a  demurer  to  parol  evidence,  every  fact  is  taken  pro  confesso,  which  the  jury 
might,  with  the  least  degree  of  propriety,  have  inferred  from  the  evidence.  Dickey  v. 
Schneider  et  al.  2  S.  &  R.  413. 

After  verdict  the  court  will  presume  every  thing  was  done  at  the  trial  which  was  neces- 
sary to  support  the  action,  unless  the  contrary  appear  upon  record.  Carson  v.  Hood's 
executors,  4  Dall.  108. 

Under  the  plea  of  payment  to  a  scire  facias  on  a  mortgage,  with  notice  of  special 
matter,  if  the  defendant  intend  to  insist  on  fraud  in  fact,  it  is  not  sufficient  to  allege  in 
the  notice  of  special  matter,  facts  from  which  an  inference  of  moral  fraud  may  be  drawn. 
The  alleged  fraud  should  be  charged  in  the  notice.  M'Crelish  v.  Churchman  et  al.  4 
Rawle,  26. 

To  an  action  founded  on  a  bond  of  indemnity,  nil  debel  is  not  a  good  plea.  Bauer 
et  al.  v.  Roth,  4  Rawle,  83. 

A  mere  irregularity  in  point  of  time,  in  putting  in  a  plea  puis  darrein  continuance, 
is  no  cause  of  demurrer  to  the  plea,  whatever  it  might  have  been  for  setting  it  aside  on 
motion;  but  the  power  to  set  it  aside  may.be  questioned,  since  the  act  of  21st  March, 
1806.  Ibid. 

Query,  whether  in  Pennsylvania  a  plea  puis  darrein  continuance,  \a  a  waiver  of  a 
previous  plea  in  bar  1    Ibid. 
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It  is  jiot  necessary  to  plead  a  former  judgment,  to  make  it  either  admissible  or  conclu- 
sive evidence.     Marsh  v.  Pier,  4  Rawle,  273. 

A  variance  between  the  writ  and  declaration  must  be  taken  advantage  of,  if  at  all,  by 
plea  in  abatement,  and  not  on  a  writ  of  error.  Springer  v.  Common  wealth,  3  Pa.  Rep. 
28. 

After  going  to  trial  on  the  merits,  the  court  will  not  reverse  the  judgment  because 
there  is  no  plea  nor  issue,  and  blanks  are  left  for  dales  and  sums  in  the  declaration. — 
Sauerman  v.  Weckerly,  17  S.  &  R.  116. 

After  going  to  trial  and  verdict,  it  seems  it  is  too  late  to  object  in  error,  that  a  state- 
ment has  been  filed  instead  of  a  declaration.  Geary  v.  Cunningham,  17  S.  &  R.  424. 
A  statement  may  be  filed  in  a  suit  on  a  recognizance  of  bail  in  error.  Ibid. 
The  plea  of  payment  with  leave,  &c.  does  not  admit  the  truth  of  all  the  averments  in 
the  narr.  or  statement.  It  admits  nothing  but  the  execution  of  the  instrument  on 
which  suit  is  brought,  and  what  is  admitted  by  the  general  issue  in  every  action.  It  is 
a  special  or  a  general  defence,  as  the  notice  given  under  it  makes  it  the  one  or  the  other. 
Roop  v.  Brubacher,  1  Rawle,  304. 

It  is  a  rule  of  pleading  that  whatever  is  not  contested  at  the  proper  time,  is  conceded. 
Himes  v.  Jacobs,  I  Pa.  Rep.  152. 

A  promise  laid  in  one  count  as  having  been  made  to  the  testator  in  his  lifetime,  and 
in  another  as  having  been  made  to  his  executor  after  his  death,  is  not  such  a  misjoinder 
of  counts  as  will  be  fatal  to  a  general  verdict  and  judgment.  Bank  of  Pennsylvania  v. 
Jacobs'  administrators,  1  Pa.  Rep.  161. 

Wherever  the  funds  to  which  the  money  and  the  costs  are  to  be  applied,  or  out  of 
which  the  costs  are  to  be  paid,  are  the  same,  and  the  money  when  recovered  would  be 
assets,  then  the  counts  may  be  joined.     Ibid. 

A  plaintiff  who  states  his  case  more  particularly  than  is  necessary,  is  not  bound  to 
the  strict  proof  of  circumstances  merely  because  they  have  been  unnecessarily  set  out. 
Sidewell  v.  Evans,  1  Pa.  Rep.  383. 

The  plaintiff  has  a  right  to  support  his  cause  of  action  by  proof  of  the  facts  stated  in 
the  declaration,  whether  they  are  sufficient  in  law  to  entitle  him  to  recover  or  not;  and 
this  can  only  be  prevented  by  a  demurrer,  which  admits  the  truth  of  the  facts  as  set 
forth.  If  there  be  a  defence,  the  defendant  must  avail  himself  of  it  when  the  whole  case 
is  before  the  court  and  jury,  by  a  direction  on  the  law  arising  from  the  facts.  Howel  v. 
M'Coy,  3  Rawle,  256. 

In  pleading  in  abatement  the  pending  of  a  former  suit  for  the  same  cause  of  action,  it 
is  necessary  to  aver  that  the  former  suit  remained  pending  and  undetermined  at  the  time* 
of  the  plea,  pleaded.    Toland  v.  Tichenor,  3  Rawle,  320. 

Where  a  suit  is  brought  "for  use"  without  specifying  the  persons  for  whose  use  it  is 
brought,  it  is  error  in  the  court  to  refuse  to  compel  the  counsel  of  the  plaintiff  to  put  the 
names  of  the  persons,  for  whose  use  it  is  brought,  upon  the  record  when  requested  by 
the  defendant  to  do  so.     Holdship  v.  Doran,  2  Pa.  Rep.  9. 

An  action  on  the  case  is  the  most  appropriate  remedy  for  the  recovery  of  the  value 
of  specific  articles,  not  tendered  or  declined  on  the  day  stipulated.  Roberts  v.  Beatty, 
2  Pa.  Rep.  63. 

In  an  action  of  slander,  it  is  sufficient  if  the  words  be  laid  to  have  been  spoken  "  in 
the  presence  of  divers  citizens,"  although  it  be  not  laid  to  have  been  within  their  hear- 
ing.    Brown  v.  Brashier,  2  Pa.  Rep.  1 14. 

If  two  or  more  join  in  a  prosecution  without  reasonable  or  probable  cause,  one  and 
all  are  answerable  in  damages.  It  is  joint  and  several.  Colton  v.  Huidekoper,  2  Pa. 
Rsp.  149. 

An  action  to  recover  damages  for  negligence  in  the  execution  of  work,  employment, 
trust  or  duty,  under  a  contract,  is  not  cognizable  before  a  justice  of  the  peace.  The  pro- 
per action  is  a  special  action  on  the  case.  It  is  substantially  for  a  tort,  although  a  tort 
deducible  from  the  existence  of  a  contract.     Zell  v.  Arnold,  2  Pa.  Rep.  292. 

After  a  trial  on  the  merits,  the  court  will  not  listen  to  an  objection,  that  there  wa3  no 
replication  or  issue.    Thompson  v.  Cross,  16  S.  &  R.  350. 

The  court  may  at  any  time,  to  prevent  injustice  or  for  special  reasons,  permit  a  plea 
to  be  put  in,  nunc  pro  tunc ;  and  a  p\en  puis  darrein  continuance,  although  a  contin- 
uance has  intervened.     Lyon  v.  Marclay,  1  Watts,  271. 
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A  plea  puis  darrein  continuance  waives  all  former  pleas.  Ibid. 

A  suit  and  judgment  against  a  debtor  will  not  bar  an  action  on  a  collateral  covenant 
of  sureties,  to  secure  the  payment  of  it.     Commissioners  v.  Canan,  2  Watts,  107. 

In  an  action  by  the  assignees  of  an  insolvent  debtor,  it  cannot  be  objected  to  their 
recovery  that  they  have  not  shown  that  they  are  assignees,  unless  that  fact  be  put  in 
issue  by  a  special  plea.     Kean  v.  Fisher,  2  Watts,  246. 

If  too  many  persons  are  made  plaintiffs,  the  objection,  if  it  appear  on  the  record,  may 
be  taken  advantage  of,  either  by  demurrer  in  arrest  of  judgment,  or  by  writ  of  error. 
Hence,  if  one  be  joined  in  an  action  of  partition  as  plaintiff,  who  had  previously  parted 
with  his  title,  it  is  fatal  to  the  plaintiff's  action.     Lockhart  v.  Power,  2  Watts,  371. 

Scire  facias. — A  scire  facias  which  does  not  properly  recite  the  original  judgment, 
will  not  continue  its  lien,  although  after  the  five  years  have  elapsed,  the  court  permit  the 
scire  facias  to  be  amended  so  as  to  recite  it  properly.  Arrison  v.  Commonwealth,  1 
Watts,  374. 

A  scire  facias  to  revive  a  judgment  after  the  death  of  the  defendant,  must  be  sued 
against  his  executors  or  administrators;  they  must  be  made  parties  to  it.  If  sued  only 
against  the  heirs  in  possession  of  the  inheritance,  it  is  erroneous.  Brown  v.  Webb,  1 
Watts,  411. 

A  writ  of  scire  facias  upon  a  mortgage  need  not  be  served  upon  the  terre-tenant  of 
the  mortgaged  premises,  to  make  him  a  party  to  the  proceeding.  A  tille  by  the  sheriff, 
upon  a  judgment  against  the  mortgagee  alone,  is  good.    Mather  v.  Clark,  1  Watts,  491. 

The  revival  of  a  judgment  by  an  amicable  scire  facias  post  annum  et  diem,  creates  a 
lien  upon  the  real  property  of  the  defendant  acquired  after  the  entry  of  the  original  judg- 
ment.    Clippinger  v.  Miller,  1  Pa.  Rep.  64. 

A  scire  facias  continues  the  lien  of  a  judgment  upon  land,  although  the  occupiers, 
who  are  lessees  from  year  to  year  of  the  defendant,  have  not  had  the  writ  served  upon 
them.    Ibid. 

Upon  a  transcript  of  the  judgment  of  a  justice  of  the  peace,  entered  as  a  lien  upon 
land,  the  five  years  within  which  a  scire  facias  shall  issue  to  preserve  the  lien,  must  be 
computed  from  the  first  day  of  the  term  to  which  it  is  entered,  and  not  from  the  actual 
date  of  the  entry.    Betz's  appeal,  1  Pa.  Rep.  271. 

It  is  competent  for  a  terre-tenant  who  is  brought  in  by  scire  facias  to  revive  a  judg- 
ment, to  show  that  the  original  judgment  was  entered  without  authority,  was  fraudulent 
or  otherwise  wholly  irregular.    Ulrich  v.  Voneida,  1  Pa.  Rep.  245. 

The  issuing  and  return  of  a  scire  facias,  under  the  act  of  4th  April,  1798,  does  not 
continue  the  lien  of  a  judgment  beyond  the  period  of  five  years,  limited  by  the  act. — 
Vetry  v.  Dauci,  3  Raw  le,  9. 

Where  land  is  mortgaged  to  secure  an  annual  instalment,  a  scire  facias  cannot  issue 
as  each  instalment  becomes  due;  the  party  must  bring  ejectment,  or  proceed  on  the 
accompanying  bond.     Fifkes  v.  Ersick,  '2  Rawle,  166. 

If  an  execution  be  issued  within  a  year  and  a  day  after  judgment,  an  alias  execution 
may  be  sued  out  at  any  time  afterwards  without  a  scire  facias  to  revive  the  judgment, 
though  the  first  writ  was  not  returned,  if  the  continuances  have  been  kept  up  by  vice 
ci,mcs  non  misit  breve.     Lewis  v.  Smith,  2  S.  &  R.  142. 

The  year  and  day  after  which  execution  cannot  be  taken  without  a  scire  facias,  runs 
only  from  the  time  the  plaintiff  is  at  liberty  to  take  out  execution,  whether  the  cesset 
is  given  on  the  record  or  arises  from  the  agreement  of  the  parties  out  of  court.  The 
court  will  take  notice  of  such  agreement,  though  not  on  record.  Dunlop  v.  Speer,  3 
Binn.  169.     PennocTc  v.  Hart,  8  S,  &  R,  377. 

An  affidavit,  on  motion  in  court,  for  leave  to  issue  a  scire  facias,  is  not  necessary  fay 
the  practice  of  the  Supreme  court  or  of  the  Common  Pleas,  though  upwards  of  ten  years 
have  elapsed  from  the  date  of  the  original  judgment.  Leslie  v.  Nones,  7  S.  &  R.  410. 
Baker  v.  Blair,  Common  Pleas,  Philadelphia,  April  19,  1822,  MS. 

If  the  defendant  be  an  insolvent  debtor,  and  remain  in  possession  through  the  per- 
mission of  his  assignees,  it  is  not  necessary  to  serve  a  scire  facias  upon  the  assignees. 
Clark  et  al.  v.  Israel,  6  Binn.  391. 

On  a  scire,  facias  to  revive  a  judgment,  the  defendant  can  make  no  other  defence 
than  either  to  deny  the  original  judgment  altogether,  or  to  show  that  it  has  been  satis- 
fied since  it  was  rendered.     Cardesa  v.  Humes,  5  S.  &  R.  68-9. 
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In  no  case,  nor  under  any  circumstances,  can  the  merits  of  the  original  judgment  be 
inquired  into.     Ibid. 

In  a  scire  facias  on  a  judgment  upon  an  award  of  arbitrators,  the  defendant  cannot 
-gainsay  the  judgment  by  evidence  of  irregularity  in  the  proceedings  upon  the  arbitra- 
tion, as  want  of  notice,  &e.    Share  v.  Becker,  8  S.  &  R.  241-2. 

A  payment,  which  might  have  been  pleaded  in  bar  to  the  original  scire  facias  to 
revive  a  judgment,  cannot  be  pleaded  or  given  in  evidence  on  a  second  scire  facias. — 
Wilson  v.  Hurst's  executors,  1  Pet.  Rep.  441. 

Judgment  may  be  given  on  a  scire  facias  for  the  amount  of  the  original  judgment, 
•with  interest  to  the  date  of  the  judgment  on  the  scire  facias.  Berryhill  v.  Wills,  6 
Binn.  56. 

In  a  scire  facias  to  revive  a  judgment,  the  terre-tenants  ought  to  be  named ;  if  not, 
the  sheriff  should  return  specially  that  the  parties  notified  were  the  terre-tenants  in  fact, 
and  whether  of  the  land  bound  by  the  judgment.  Chahoor  v.  Hollenbach,  16  S.  &  R. 
425. 

Occupiers  are  not  terre-tenants,  but  those  who  hold  the  fee.    Ibid. 

Those  only  who  claim  by  a  conveyance  subsequent  to  a  judgment,  can  come  in  under 
■a  scire  facias  as  terre-tenants.   Ibid. 

Writs  of  error. — The  Supreme  court  will  not  reverse  a  judgment  for  error  in  the 
instruction  of  the  court  below  to  the  jury  on  one  point,  when  they  were  right  in  saying 
on  another  point  that  if  all  the  plaintiff's  evidence  be  true,  he  is  not  in  law  entitled  to 
recover.     Malson  v.  Fry,  1  Watts,  433. 

The  decision  of  the  Common  Pleas  confirming  a  sheriff's  sale,  and  ordering  the 
acknowledgment  of  the  deed  to  the  purchaser,  is  not  the  subject  of  a  writ  of  error.  Rees 
v.  Berryhill,  1  Watts,  263. 

Nor  is  the  order  of  the  court  approving  and  receiving  a  bond  from  a  surviving  trustee 
of  an  insolvent  debtor,  conditioned  for  the  discharge  of  his  debt.  Stcever  v.  Immell,  1 
Watts,  258. 

The  judgment  of  the  court  of  Common  Pleas,  quashing  an  inquisition  in  a  case  of 
lunacy,  is  revisable  in  the  Supreme  court.  The  process  by  which  the  proceedings  are 
to  be  removed  is  by  certiorari,  and  not  by  writ  of  error.  Commonwealth  v.  Beaumont, 
4  Rawle,  366. 

It  seems,  however,  the  judgment  of  the  Common  Pleas,  after  pleading  to  issue  oh  a 
traverse  of  the  inquisition,  is  revisable  on  a  writ  of  error.    Ibid. 

Exceptions  to  evidence  must  be  taken  as  soon  as  the  court  has  decided  to  admit  or 
reject  the  evidence.  It  is  sufficient,  however,  if  a  note  be  made  of  the  exception  and 
submitted  to  the  court  at  the  time  it  is  taken.  It  may  afterwards  be  reduced  to  form. 
Morris  v.  Buckley,  8  S.  &  R.  21 1, 

But  a  bill  of  exceptions  to  a  charge  may  be  tendered  at  any  time  before  the  jury  have 
delivered  their  verdict  in  open  court,  even  after  they  have  agreed  upon  it  and  sealed  it 
up.  Jones  etal.  v.  Ins.  Co.  of  N.  America,  4  Dall.  249  ;  1  Binn.  28  ;  Morris  v.  Buck- 
ley, 8  S.  &  R.  211. 

It  is  sufficient,  however,  if  a  note  in  writing  of  the  exceptions  be  made  before  the  ver- 
dict. The  court  is  not  bound  to  suspend  the  trial  until  the  bill  of  exceptions  is  drawn 
out  and  sealed.  Stewart  v.  Huntingdon  Bank,  11  S.  &  R.  267  ;  Morris  v.  Buckley, 
ut  supra. 

When  evidence  is  offered  and  rejected  by  the  court,  if  the  party  who  offered  it  means 
to  take  an  exception,  he  must  do  it  immediately,  because  the  adverse  party  is  entitled 
to  the  option  of  admitting  the  evidence  rather  than  have  his  cause  involved  in  the  ha- 
zard of  a  writ  of  error.     Ligget  v.  Bank  of  Pennsylvania,  7  S.  &  R.  219. 

None  but  a  party  or  privy  to  a  judgment,  or  one  prejudiced  by  it,  can  bring  a  writ  of 
error.  Third  persons  are  not  bound  by  the  judgment.  Hylton  v.  Brown,  1  W.  C.  C. 
R.  343. 

On  a  judgment  against  several  defendants,  a  writ  of  error  cannot  oe  maintained  by 
one  alone.     Fotteral  v.  Floyd,  6  S.  &  R.  315. 

One  defendant  may  sue  out  a  writ  in  the  name  of  all,  and  if  the  others  refuse  to  join 
in  the  prosecution,  they  may  be  summoned  to  the  court  of  Error,  and  severed  ;  after 
which  he  who  sued  out  the  writ,  may  go  on  alone.     Ibid. 
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Or,  it  seems,  the  practice  of  our  courts  would  be,  to  take  a  role  on  those  named  as 
plaintiffs  in  error,  either  to  appear  and  join  in  prosecution,  or  submit  to  be  severed,  lb. 

Where  a  writ  of  error  is  brought  by  plaintiffs,  they  must  all  join,  and  there  can  bo 
no  severance,  aliter  if  it  be  brought  by  defendants.  Gallaher  v.  Jackson,  1  S.  &R.  491. 

The  proper  construction  of  section  six,  of  the  11th  March,  1809,  which  authorizes 
appeals  and  writs  of  error,  from  and  to  the  courts  of  the  several  counties,  is  that  the  cause 
may  be  removed  by  appeal  or  writ  of  error,  according  to  the  usual  course  of  proceeding 
in  the  respective  courts,  by  appeal,  namely,  fiom  the  Orphans'  court  and  Registers' 
court;  and  by  writ  of  error,  to  the  Common  Pleas  and  Quarter  Sessions.  M'Clemmons 
v.  Graham,  3  Binn.  88. 

A  writ  of  error  lies  in  all  cases  in  which  a  court  of  record  has  given  a  final  judgment, 
or  made  an  award,  in  nature  of  a  judgment.  Commonwealth  v.  Judges  of  the  Com- 
mon Pleas,  3  Binn.  273. 

Thus,  an  order  of  the  Common  Pleas,  dismissing  an  appeal  from  a  justice,  is  a  judg- 
ment on  which  error  lies.     Ibid.  Beale  v.  Dougherty,  3  Binn.  432. 

So,  error  will  lie  in  a  case  where  judgment  has  been  arresled.     Skinner  v.  Robeson, 

Yeates,  375 ;  Benjamin  v.  Armstrong,  2  S.  &  R.  392. 

Error  lies  from  the  Supreme  Court,  to  remove  a  judgment  rendered  by  the  Common 
Pleas  upon  a  verdict,  on  a  feigned  issue.  Vansant  v.  Boileau,  1  Binn.  444  ;  Kellogg 
v.  Krauser,  14  S.  &  R.  137. 

So,  error  lies  on  a  judgment  of  the  Common  Pleas,  on  an  issue,  directed  by  the  board 
of  property,  under  the  act  of  the  20th  March,  1810,  although  that  act  declares  that  the 
judgment  and  decree  of  the  Common  Pleas  shall  be  final.  Moore  v.  Albright,  4  S.  & 
R.  231. 

So  it  lies  on  an  order  of  the  court,  lessening  the  amount  of  a  judgment ;  for  though 
such  order  be  no  judgment,  it  has  all  the  effects  of  one.  Fitzgerald  v.  Caldwell,  court 
of  Errors,  Addis.  119,121. 

That,  which  is  a  matter  of  discretion  with  the  court  below,  cannot  be  the  subject  of  a 
writ  of  error.     Renninger  v.  Thompson,  6  S.  &  R.  1. 

So,  the  granting  or  refusing  an  amendment,  in  cases  at  common  law,  and  under  cer- 
tain statutes,  where  court  exercises  a  discretionary  power,  is  not  assignable  for  error. 
Ordroneaux  v.  Prady,  6  S.  &  R.  510  ;  Clymer  v.  Thomas,  7  S.  &  R.  180. 

So  the  decision  of  the  court  below,  in  granting  or  refusing  a  new  trial,  is  not  the  sub 
ject  of  a  writ  of  error.     Burke  v.  Young,  2  S.  &  R.  383;  Burd  v.  Lansdale,  2  Binn.  80. 

And  the  act  of  1806,  makes  no  alteration  in  the  law,  in  this  respect,  although  the 
reasons  of  the  judges  may  be  filed  of  record.  Burd  v.  Lansdale,  2  Binn.  80  ;  Wright 
v.  Small,  ibid,  93. 

But,  error  lies  upon  a  decision  of  the  inferior  court  refusing  to  allow  an  amendment, 
to  which  the  party  was  entitled  under  the  act  of  1 806.  Young  v.  Commonwealth,  6 
Binn.  88  ;  Clymer  v.  Thomas,  7  S.  &  R.  178  ;  Glazer  v.  Lowrie,  8  S.  &  R.  498  ;  Maus 
v.  Montgomery,  10  S.  &  R.  192 ;  Newlin  v.  Palmer,  11  S.  &  R.  101. 

The  general  rule  is,  that  where  a  new  jurisdiction  is  created  by  statute,  and  the  court 
or  judge  exercising  it,  proceeds  in  a  summary  method,  or  in  a  new  course,  different  from 
the  common  law,  a  writ  of  error  does  not  lie,  but  a  certiorari.  Ruhlman  v.  Common- 
wealth, 5  Binn.  24. 

Therefore,  error  does  not  lie  to  a  judgment  of  the  Quarter  Sessions,  on  an  appeal  by 
supervisors  of  the  highways  for  a  conviction  before  a  justice,  the  proceedings  in  the 
sessions  being  different  from  the  course  of  the  common  law.     Ibid. 

No  writ  of  error  lies  to  the  judgment  of  the  Common  Pleas,  upon  a  certiorari  to  a 
justice,  the  act  of  50th  March,  1810,  having  made  the  judgment  of  the  Common  Pleas 
final.     Cozens  v.  Dewees,  2  S.  <fc  R.  112. 

A  party  has  a  right  to  ask  the  opinion  of  court  on  any  point  of  law  relevant  to  the 
issue,  and  a  refusal  to  give  it  is  error.  Shaffer  v.  Landis,  1  S.  &  R.  449  ;  Hamilton  v. 
Minor,  2  S.  &  R.  70 ;  Brown  v.  Campbell,  1  S.  &  R.  176  ;  Vincent  v.  Huff,  4  S.  &  R. 
298. 

And  when  a  question  is  distinctly  proposed  to  the  court  below,  it  is  error  to  refuse  or 
evade  giving  a  distinct  anwscr.  Smith  v.  Thompson,  2  S.  &  R.  49  ;  Powers  v.  M'Fer- 
ran,  ibid,  41. 
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And  it  is  not  a  ground  for  reversing  a  judgment,  that  the  court  below  erred  in  their 
charge  on  a  matter  immaterial  or  not  pertinent  to  the  issue.  Numan  v.  Kapp,  5  Binn. 
73  ;  Brown  v.  Downing,  4  S.  &  R.  498  ;  Phoenix  Ins.  Co.  v.  Pratt,  2  Binn.  308  ;  Ed- 
gar v.  Boies,  11  S.  &  R.  445. 

But  error  may  be  assigned  in  an  opinion  on  any  matter  material  to  the  issue,  appear- 
ing on  the  bill  of  exceptions,  although  it  is  not  particularized  in  stating  the  exceptions. 
Phoenix  Ins.  Co.  v.  Pratt,  2  Binn.  308. 

"  Where  opinions  are  filed  under  the  act  of  assembly  the  substance  only  of  the  charge 
ought  to  be  examined,  and  if  it  appear  on  the  whole  that  the  law  was  justly  expounded 
to  the  jury,  general  expressions  which  might  require  qualification,  if  they  were  the  direct 
point  in  judgment,  are  to  be  understood  in  such  restricted  sense."  Per  Duncan,  J.  9  Sr 
&  R.202. 

The  opinion  of  a  judge,  concerning  facts,  delivered  in  his  charge,  is  not  the  subject 
of  a  writ  of  error.  If  the  judge,  in  his  charge,  expresses  an  opinion  on  facts,  not  war- 
ranted by  the  evidence,  the  only  remedy  is  by  a  motion  for  a  new  trial.  Burd  v.  Dans- 
dale,  3  Binn.  80;  Long  v.  Ramsey,  1  S.  Sf  R.  72;  Brown  v.  Campbell,  ibid,  176; 
Graham  v.  Graham,  ibid,  330  ;  Hamilton  v.  Minor,  2  S.  &  R.  70;  Renn  v.  Pcnn.  Hos- 
pital, ibid,  413  ;  Poorman  v.  Smith's  executors,  ibid,  4G4  ;  Henwood  v.  Cheeseman,  3 
S,  &  R.  500. 

And  the  court  below  is  not  bound  to  give  an  opinion  on  facts*  Ibid.  G.ilbraith  v. 
Black,  4  S.  SfR.  210. 

The  general  rule  is,  that  the  plaintiff  in  error  is  confined  to  the  objections  taken  at  the 
trial  and  stated  on  the  face  of  the  bill  of  exceptions.     Baring  v.  Shippen,  6  Binn.  168. 

And,  a  party  may  called  on  to  state  the  particular  ground  on  which  he  rests  an  objec- 
tion to  the  incompetency  of  evidence,  and  if  it  fails  him  it  is  not  error  to  receive  the 
evidence,  although  it  be  incompetent  on  other  grounds.  Wol  /erton  v.  Commonwealth, 
7  S.  &  R.  277. 

A  writ  of  error  in  a  criminal  case  is  ex  gratia,  and  will  not  lie  until  final  judgment 
rendered.     Miles  v.  Rempublicam,  4  Yeates,  319. 

Writs  of  error  will  not  be  allowed  in  criminal  cases  merely  to  reverse  a  judgment, 
where  the  merits  hare  been  fairly  tried,  unless  an  error  has  been  committed  of  an  im- 
portant nature  in  its  bearing  on  other  cases.  Commonwealth  v.  Pennock,  3  S.  &  R. 
199  :   Commonwealth  v.  Immel,  6  Binn.  403. 

A  judgment  in  a  criminal  case  must  be  reversed  or  affirmed  altogether.     It  cannot  be 

affirmed  in  part  and  reversed  in  part.  Jackson  v.  Com.  2' Binn.  79.  [But  see  S.  &  R.  451.} 

A  terre-tenant  may  sue  out  a  writ  of  error  in  his  own  name,  and  without  joining  the 

legal  parties;  but  he  must  truly  describe  the  record  proposed  to  be  removed, in  the  body 

of  his  writ.     Finney  v.  Crawford,  2  Watts,  294. 

When  there  is  no  variance  or  contradiction  in  the  testimony,  but  it  is  all  consistent 
and  express  as  to  the  facts,  if  the  judge  in  charging  the  jury  express  the  legal  result  of 
the  whole  evidence,  he  is  not  to  be  considered  as  taking  the  facts  from  the  j.ury.  John- 
ston v.  Gray,  16  S.  &  R.  361. 

The  Supreme  court,  when  sitting  out  of  the  county  of  Philadelphia,  cannot  entertain 
a  writ  of  error,  for  error  in  fact.  Watson  v.  Mercer,  17  S.  &  R.  343. 

Hereafter  the  court  in  which  the  cause  is  pending  is  to  be  resorted  to  for  redress,  in 
those  cases  in  which  heretofore  writs  of  error  were  sustained,  to  examine  awards  anil- 
proceedings  of  referees.     Sheets  v.  Rudebaugh,  2  Rawle,  149. 

An  execution  issued  upon  a  judgment  out  of  the  court  of  Common  Pleas,  is  not  re- 
moved into  the  Supreme  court,  unless  specifically  mentioned  in  the  prxcipe,  and  writ  of 
error.     Shuman  v.  Pfoutz,  1  Pa.  Rep.  61. 

A  party  may  bind  himself  not  to  take  a  writ  of  error,  and  a  writ  sued  out  in  fraud  of 
such  an  agreement  will  be  quashed.     Cranch  v,  Diepps,  3  Pa.  Rep.  291, 
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The  mode  of  selecting  jurors  for  the  Dis- 
trict court  of  Allegheny  county,  1 
Juries  for  the  trial  of  all  issues  in  fact  in 
all  actions,  to  be  selected,  summoned 
and  returned  as  in  the  following  sec- 
tions, and  not  otherwise,                         2 
The  commissioners  of  the  counties  re- 
spectively to  provide  and  keep  a  wheel 
to  contain  the  names  of  jurors,              3 
The   commissioners  of  the  counties  of 
Lancaster  and  Allegheny  to  provide 
and  keep  one  other  wheel  for  jurors 
in  the  Mayor's  court,                                4 
The  commissioners  of  the  county  of  Phi- 
ladelphia  to   provide   and   keep  five 
wheels  for  jurors,  &c.                               5 
Every  wheel  to  have  a  lock  and  key,  the 
commissioners  to  keep  the  wheel  and 
the.  sheriff  the  keys,                                  6 
Penalty  on  sheriffs  and  commissioners 
for  ueglecting  or  refusing  to  lock,  seal, 
and  take  charge  of  the  wheels  and  keys 
as  aforesaid,                                               7 
.turors  to  be  selected  by  sheriff  and  com- 
missioners from  citizens  of  the  county,  8 
How  selected  for  the  Mayors'  courts,         9 
Oath  or  affnmation  to  be  first  taken  by 
the    sheriff  and    commissioners — the 
form  of  oath,                                          10 
The  names  of  the  persons  selected  shall 

be  deposited  in  the  wheel,  1 1 

Proviso  to  the  last  section,  12 

Wheels  to  be  locked  and  sealed  as  soon 
as  the  depositing  of  the  names,  &c. 
shall  be  completed,  13 

The  sheriff  and  commissioners  not  to 
open  the  wheels  aforesaid,  except  in 
pursuance  of  law,  &c.  14 

Sheriff  and  commissioners  to  make  a 
new  selection,  &c.  if  all  the  names  be 
drawn  before  the  end  of  the  year,  upon 
order  of  the  court,  &c.  15 

New  selection  of  jurors,  in  case  an  ar- 
ray of  jurjrs  be  quashed  for  irregular- 
ity in  the  selection,  1G 
Also  in  case  the  wheel  shall  have  been 

broken  open  or  destroyed,  17 

Also  in  case  of  the  jwheels  remaining 
open,  unlocked  or  unsealed  by  acci- 
dent, mistake  or  neglect,  IS 


Prothonotaries  and  clerks  to  make  oat 
and  deliver  to  the  sheriff,  thirty  days 
before  court,  writs  of  venire,  19* 

Venires  to  be  awarded  of  the  body  of  the 

county,  20 

Form  of  the  writ  of  venire  in  civil  pro- 
ceeding, 21 
The  number  of  jurors  to  be  returned  in 
the  several  courts  of  civil  jurisdiction,  22 

The  Supreme  court  at  Nisi  Prius  to 
make  venire  process  returnable  at  such 
times,  during  the  court,  as  they  see  fit,  23 

Venires  issuing  from  the  court  of  Com- 
mon Picas,  District  court  and  court  of 
Quarter  Sessions  of  Philadelphia,  re- 
turnable according  to  the  direction  of 
the  court,  24 

District  court  of  Philadelphia  may  direct 
one  or  more  panels  of  special  or  com- 
mon juries,  for  any  term  of  said  court,  25 

Venires  may  issue  for  each  week  of  the 
term  of  the  District  court  of  Lancaster,  26 

Venires  issuing  from  courts  of  Common 
Pleas,  having  a  term  of  two  weeks,  are 
returnable  on  the  first  day  of  the  se- 
cond week,  &c.  27 

The  courts  of  Common  Pleas  may  in 
certain  cases  direct  that  no  venire  issue,28 

A  venire  may  be  awarded  by  the  court 
of  Common  Pleas  of  Philadelphia,  re- 
turnable before  the  president  or  legal 
associate,  29 

Venires  from  special  courts  of  Common 
Pleas,  30 

Clerks  of  Courts  of  Oyer  and  Terminer, 
Quarter  Sessions  and  Mayors  courts, 
to  issue  venires,  31 

Venire  for  a  grand  jury  ;  form  of  it,         32 

One  writ,  or  separate  writs  of  venire  may 
be  awarded,  returnable  before  the  same 
judges  holding  a  court  of  Quarter  Ses- 
sions and  Oyer  and  Terminer,  &c.     33 

Venire  for  a  petit  jury  in  the  Criminal 
courts;  form  of  it,  34 

One  venire  may  be  issued  for  courts  of 
Quarter  Sessions,  and  a  court  of  Oyer 
and  Terminer  to  be  holden  by  the  same 
judges  at  the  same  time,  or  if  distinct 
writs  be  awarded,  the  same  panel  shall 
be  annexed  to  both,  35 
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Number  of  jurors  in  Criminal  Court9,    36 
Proviso  to  the  last  section,  37 

Venires  issuing  from  the  eourts  of  Quar- 
ter Sessions  are  returnable  the  first  day 
of  the  term,  33 

The  courts  direct  the  number  of  jurors 
to  be  returned,  in  cases  where  the 
number  is  not  fixed  by  law,  39 

Proviso,  That  this  act  shall  not  interfere 
with  any  provisions  specially  made  for 
any  county,  40 

Sheriff,  on  receiving-  venire  process,  to 
give  notice  to  the  commissioners,  and 
proceed  to  draw  a  panal,  41 

Names  of  persons  removed  or  dead,  if 
drawn,  shall  be  destroyed,  and  other 
names  drawn  to  fill  the  panel,  42 

How  several  writs  of  venire,  in  the  hands 
of  the  sheriff,  at  the  same  time,  shall 
be  executed,  43 

The  same  panel  of  names  shall  be  an- 
nexed to  the  venires,  issuing  from  ci- 
vil and  criminal  courts  held  in  the 
same  county,  duiing  the  same  week,  44 
Jurors  shall  be  drawn  from  the  names 
deposited  for  the  preceding  year,  if  30 
days  do  not  intervene  between  the 
time  of  the  depositing  of  the  names 
and  the  term  of  the  court,  45 

Commissioners  to  make  lists  of  the  names 
drawn  and  deliver  them  to  the  sheriff 
and  the  prothonotary,  46 

Special  writs  of  venire  shall  issue  in  ca- 
ses of  a  struck  jury  and  view,  47 
Jurors  to  be  summoned  ten  days  before 

the  term,  48 

Names  of  persons  privileged  from  serv- 
ing on  juries  shall  not  be  put  into  any 
wheel  as  aforesaid,  49 

Sheriff  to  enter  the  names  of  all  persons 
summoned  and  serving  on  juries  in  a 
book,  and  the  times  of  their  service,  50 
Prothonotaries  aud  clerks  to  certify  to 
the  sheriff,  &c.  at  each  term  the  names 
of  jurors  who  appeared,  made  default, 
or  were  excused,  51 

Jurors  serving  may  have  a  certificate  of 

their  service,  52 

Prothonotaries  to  certify  to  the  commis- 
sioners the  number  of  days  every  juror 
shall  have  served,  53 

Coroners  to  perform  the  duties  herein- 
before enjoined  upon  sheriffs  in  cer- 
tain cases,  or  a  disinterested  person  to 
be  appointed  for  the  purpose,  54 

Coroner  shall  have  the  power  of  the 
sheriff  in  all  cases,  where  the  sheriff  is 
incompetent  in  any  case,  55 

The  judges  of  the  court  to  appoint  per- 
sons to  act  in  the  place  of  the  sheriff, 

40 


coroner  and  commissioners  in  certain 
cases,  56 

Penalty  upon  jurors  neglecting  to  attend 

without  reasonable  cause,  57 

The  names  of  jurors  in  default  or  excu- 
sed to  be  returned  to  the  wheel,  58 
The  names  of  persons  who  have  served 
as  jurors  not  to  be  returned,  &c,  pen- 
alty on  sherilf  and  commissioners  for 
so  doing,                                                  59 
Compensation  of  jurors,                           60 
Mileage  of  jurors  and  how  paid,               61 
Prothonotary  to  cause  the  names  of  ju- 
rors to  be  written  on  slips  of  paper 
and  deposited  in  a  box,                          62 
How  jurors  shall  be  empannelled  in  a 

cause,  63 

The  oath  or  affirmation  of  jurors,  64 

The   names  of  the  jurors  drawn  to  be 
marked  in  the  panel,  and  the  slips  to 
be  kept  separate  until  verdict  or   the 
jury  be   discharged  and   then  return- 
ed to  the  box,  65 
A  jury  may  be  empannelled  in  a  second 
or  subsequent  cause  from  the  remain- 
ing jurors,                                              66 
Jurors  may  in  certain  cases  be  supplied 
from  the  by-standers  or  the  county  at 
large,                                                      67 
Penalty  on  persons  summoned  from  the 
by-standers,  &c,  in  case  of  their  refu- 
sing to  serve,                                        68 
Courts  may  award  a  special  venire  in 
any  cause  in  case  of  a  challege  to  the 
array  sustained,                                     69 
How  such  a  venire  shall  be  directed,  its 

form  in  such  case,  70 

Courts  of  criminal  jurisdiction  may 
award  a  special  venire  in  case  of  a 
challenge  to  the  array  by  the  defendant 
and  sustained,  71 

Aliens  shall  not  have  a  jury  <le  medie 

tate  linguce,  72 

Peremptory  challenges  allowed,  two  in 

civil  and  four  in  any  criminal  case,     73 
Liability  to  taxation  not  to  render  incom- 
petent a  juror,  in  suits  upon  official 
bonds,  &c.  74 

Peremptory  challenges  in  cases  of  trea- 
son, 75 
Peremptory  challenges  in  murder  and 
other   felonies  within   the   exclusive 
jurisdiction  of  the  courts  of  Oyer  and 
Terminer,                                              76 
The  commonwealth  not  to  challenge  in 
cases  without  cause,  nor  peremptorily 
more  than  the  defendant  in  any  other 
criminal  case,                                        77 
How  challenges  shall  be  conducted  in 
criminal  cases,                                     78 
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The  cause  of  challenge  assigned  in  a      1      controversy,  shall  disclose  the  same  in 
criminal  case  shall  be  inquired  of  as  open  court,  &c.  83 

in  civil  cases,  79  |  Penalty  on  jurors  taking  any  thing  to 

How  a  special  jury  shall  be  struck  from  give  a  verdict;  proviso,  saving  to  the 

the  list  of  common  jurors,  80        party  aggrieved  his  action  for  damages. 

Views  to  be  had  by  six  or  more  jurors,  81  [      if  the  penalty  be  recovered  by  another 

Viewers  at  the  calling  on  of  the  cause  person,  84 

shall  be  first  sworn,  and  the  panel  then      ;  Embracery  defined,  and  the  penalty  upon 
be  filled  from  the  other  jurors,  82        persons  guilty  thereof,  85 

Jurors  knowing  any  thing  relative  to  the     ' 

Act  of  8th  April,  1833,  Pamph.  p.  305. 

An  act  to  provide  for  the  erection  of  an  additional  court  within  the  county  of  Allegheny, 
and  for  other  purposes. 

1.  Sect.  VII.  The  names  of  the  jurors  to  serve  at  the  said  court  shall 
be  drawn  from  the  wheels  provided  for  jurors,  agreeably  to  the  directions 
of  an  act  and  its  supplement  entitled  "  An  act  directing  the  mode  of  se- 
lecting and  returning  jurors,"  passed  the  twenty-ninth  day  of  March,  one 
thousand  eight  hundred  and  five,  and  the  sheriil  and  commissioners  of  the 
county  of  Allegheny  shall  forthwith,  after  the  passing  of  this  act,  put  into 
the  said  wheel  the  names  of  a  competent  number  of  jurors  to  serve  at 
said  District  court  for  the  remainder  of  the  present  year,  and  shall  annu- 
ally afterwards  at  the  time  appointed  by  law  for  putting  into  the  said 
wheel  the  names  of  the  jurors  for  the  said  county,  add  a  competent  num- 
ber to  serve  at  the  said  District  court,  agreeably  to  the  provisions  of  the 
law  in  such  case  made  and  provided. 

Sect.  XIV.  If  by  any  accident  or  mistake,  or  neglect  of  any  sheriff* 
and  commissioners,  or  either  of  them,  the  wheel  containing  the  names  of 
jurors  selected  for  the  year  in  any  county,  shall  be  open  or  unlocked  or 
unsealed,  it  shall  be  the  duty  of  the  court,  upon  sustaining  a  challenge  to 
the  array  for  any  such  cause,  to  direct  the  names  to  be  taken  out  of  the 
wheel  by  the  sheriff  and  commissioners,  and  a  new  selection  of  jurors  to 
be  made  for  the  remaining  part  of  the  year,  or  if  the  wheel  shall  by  any 
means  be  broken  open  or  destroyed,  so  that  no  jury  can  be  drawn  from 
it,  a  new  selection  shall  be  made  by  the  sheriff  and  commissioners,  and 
put  into  the  wheel  for  the  residue  of  the  year,  thirty  days  before  the  court, 
at  which  any  such  jurors  shall  be  summoned  to  serve. 

Sect;  XV.  When  in  any  civil  case  a  challenge  to  the  array  by  either 
party,  or  by  the  defendant  in  criminal  case  is  sustained,  so  that  there  is 
no  jury  present  legally  qualified  to  try  the  cause,  the  court  shall  have  the 
power,  at  the  instance  of  either  party  to  award  a  venire,  returnable  forth- 
with, directing  the  sheriff",  coroner,  or  two  elisors,  as  the  case  may  require, 
to  summon  twenty-four  jurors,  for  the  trial  thereof,  unless  the  case  be 
one  in  which  the  defendant  is  allowed  twenty  peremptory  challenges,  when 
the  number  shall  be  the  thirty-six,  upon  the  return  of  which,  with  the 
panel  of  jurors  summoned,  the  trial  shall  proceed  with  like  effect  as  if  the 
jurors  had  been  summoned  m  the  usual  way. 

Sect.  XVI.  If  the  sheriff' and  commissioners  of  any  county  shall  neg- 
lect or  refuse  to  lock  and  seal  any  wheel  containing  the  names  of  jurors 
selected  for  the  year,  or  any  part  thereof,  or  if  the  sheriff'  shall  neglect 
or  refuse  to  take  charge  of  the  key  thereof,  or  the  commissioners  shall 
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neglect  or  refuse  to  take  charge  of  the  wheel,  such  sheriff  or  commission- 
ers shall  on  conviction  thereof  in  the  court  of  Quarter  Sessions  of  the 
county,  pay  a  fine  to  the  commonwealth  not  less  than  one  hundred  dollars, 
and  not  more  than  one  thousand  dollars,  at  the  discretion  of  the  court. 

[The  remainder  of  this  act  may  be  found  under  titles  Judiciary  and 
Evidence.] 

Act  of  14th  April,  1834,  Pamph.  p.  323. 

An  act  relative  to  the  organization  of  the  courts  of  justice. 

2.  Sect.  LXXIX.  The  jurors  for  the  trial  of  all  issues,  in  fact,  which 
may  be  taken  in  any  action  in  any  of  the  courts  of  this  common  wealth, 
shall  be  selected  by  the  sheriff  and  commissioners,  and  summoned  and 
returned  to  the  respective  court  in  the  manner  following,  and  not  other- 
wise, to  wit : 

3.  Sect.  LXXX.  The  commissioners  of  the  several  counties  of  this 
commonwealth,  except  the  county  of  Philadelphia,  shall  from  time  to  time 
and  as  occasion  requires,  provide,  and  at  all  times  keep  one  wheel  for  the 
purpose  of  containing  the  names  of  jurors  for  the  courts  of  the  respective 
county. 

4.  Sec;.'.  LXXXI.  The  commissioners  of  the  counties  of  Lancaster 
and  Allegheny  shalll  provide  and  keep  as  aforesaid,  one  other  wheel,  for 
the  purpose  of  containing  the  names  of  the  grand  jurors  and  petit  jurors 
for  the  Mayors'  courts  of  the  cities  of  Lancaster  and  Pittsburg. 

5.  Sect.  LXXXII.  The  commissioners  of  the  county  of  Philadelphia 
shall  provide  and  keep  as  aforesaid,  one  wheel  for  the  purpose  of  contain- 
ing the  names  of  grand  jurors  of  the  said  county,  which  wheel  they  shall 
cause  to  be  marked  No.  1. 

Also,  one  other  wheel  for  the  purpose  of  containing  the  names  of  petit 
jurors  of  the  said  county,  which  wheel  they  shall  cause  to  be  marked 
No.  2. 

Also,  one  other  wheel  for  the  purpose  of  containing  the  names  of  spe- 
cial jurors  of  the  said  county,  which  wheel  they  shall  cause  to  be  marked 
No.  3. 

They  shall  also  provide  one  other  wheel  for  the  purpose  of  containing 
the  names  of  grand  jurors  for  the  Mayor's  court  of  the  city  of  Philadel- 
phia, and  one  other  wheel  for  the  purpose  of  containing  the  names  of  the 
petit  jurors  of  the  same  court. 

6.  Sect.  LXXXII1.  Every  of  the  said  wheels  shall  be  provided  with  a 
sufficient  lock  and  key ;  the  wheel  shall  remain  and  be  in  the  custody  of 
the  commissioners  of  the  respective  county,  and  the  keys  thereof  in  the 
custody  of  the  sheriff  of  the  same  county. 

7.  Sect.  LXXXIV.  If  the  sheriff  and  commissioners  of  any  county, 
or  any  of  them,  shall  neglect  or  refuse  to  lock  and  seal  the  wheel  or  wheels 
aforesaid,  of  the  respective  county,  or  if  the  commissioners  neglect  or  re- 
fuse to  take  charge  of  such  wheel  or  wheels,  or  if  the  sheriff  neglect  or 
refuse  to  take  charge  of  the  key  belonging  to  such  wheel  or  wheels,  the 
sheriff  or  commissioners  so  offending,  and  every  of  them,  shall,  on  con- 
vi  ction  thereof  in  the  court  of  Quarter  Sessions  of  the  respective  coun*y, 
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forfeit  and  pay  a  fine  not  less  than  one  hundred  dollars,  nor  more  than  one 
thousand  dollars,  at  the  discretion  of  the  court. 

8.  Sect.  LXXXV,  The  sheriff,  and  at  least  two  of  the  commissioners 
of  every  county,  shall,  at  least  thirty  days  previously  to  the  first  term  in 
every  year  of  the  court  of  Common  Pleas  of  the  respective  counly,  meet 
and  thereupon  proceed  with  duo  diligence  lo  select,  at  the  seat  of  justice 
thereof,  from  the  taxable  citizens  of  the  county,  a  sufficient  number  of 
sober,  intelligent,  and  judicious  persons,  to  serve  as  jurors  in  the  several 
courts  of  such  county  in  which  juries  shall  be  required  to  be  holden  there- 
in during  that  year. 

9.  Sect.  LXXXVI.  The  sheriff,  and  at  least  two  of  the  commissioners 
as  aforesaid,  of  the  counties  of  Philadelphia,  Lancaster,  and  Allegheny, 
shall  respectively,  at  the  time  and  place  of  selecting  jurors  as  aforesaid, 
also  select  from  the  taxable  citizens  residing  within  the  limits  of  the  cities 
of  Philadelphia,  Lancaster,  and  Pittsburg,  respectively,  a  sufficient  num- 
ber of  sober,  judicious,  and  intelligent  persons  to  serve  as  jurors  in  the 
Mayors'  courts  to  be  holden  in  the  said  cities  during  that  year. 

10.  Sect.  LXXXVII.  But  before  the  sherifTand  commissioners  shall 
make  any  selection  of  jurors  in  any  year  as  aforesaid,  they  shall  severally 
take  an  oath  or  affirmation  before  some  person  having  authority  to  ad- 
minister oaths,  in  the  following  form  : 

You,  and  each  of  you,  do  [swear  or  affirm]  that  you  will  use  your  ut- 
most endeavors  and  diligence  in  making  an  impartial  selection  of  compe- 
tent persons  for  jurors  during  the  ensuing  year,  and  that  ycu  will  not 
suffer  partiality,  favor,  affection,  hatred;  malice,  or  ill  will,  in  any  case  or 
respect  whatever,  to  influence  you  in  the  selecting,  drawing,  or  returning 
of  jurors;  but  that  you  will,  in  all  respects,  honestly  conform  to  the  true 
intent  and  meaning  of  the  acts  of  Assembly,  in  such  case  made  and 
provided. 

11.  Sect.  LXXXVIII.  The  sherifTand  commissioners  aforesaid,  shall 
provide  a  sufficient  number  of  small  slips  or  oieces  of  paper,  upon  each 
of  which  they  shall  write  or  cause  to  be  written  the  name,  surname,  and 
addition  or  occupation,  and  place  of  abode  of  one  of  the  persons  selected, 
they  shall  roll  up  or  fold  the  said  slips,  so  that  the  names  shall  not  appear, 
without  unfolding  thereof,  and  thereupon  they  shall  deposit  the  names  of 
the  persons  so  selected,  in  the  appropriate  wheel  as  aforesaid. 

12.  Sect.  LXXXIX.  Provided,  That  the  sheriffs  and  commissioners 
of  the  several  counties  shall,  in  every  year,  select  such  a  number  of  per- 
sons, and  deposit  their  names  in  the  proper  wheel  as  aforesaid,  that  at  the 
end  of  the  year  there  shall  remain  in  each  wheel,  as  near  as  may  be,  the 
number  of  names  requisite  to  compose  the  panels  of  jurors  for  one  court 
at  the  least,  and  not  any  greater  number. 

13.  Sect.  XC.  As  soon  as  the  selection  of  jurors  and  the  depositing  of 
their  names  in  the  wheel  as  aforesaid  shall  be  completed,  the  sheriff  shall 
cause  the  same  to  be  locked  and  secured  by  sealing  wax,  and  thereon  the 
said  sheriff  and  commissioners  shall  impress  distinctly  their  respective 
seals. 

14.  Sect.  XCI.  The  sheriff,  in  the  absence  of  the  commissioners  of 
the  respective  county,  or  of  at  least  two  of  them,  and  the  commissioners,  in 
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the  absence  of  the  sheriff  of  the  county,  shall  not  at  any  time  open  any 
of  the  wheels  aforesaid,  nor  s-hall  the  sheriff  and  commissioners  open  any 
such  wheel,  except  for  the  purpose  of  depositing  therein  the  names  of  per- 
sons to  be  jurors,  in  pursuance  of  law,  or  an  order  of  court,  or  of  draw- 
ing a  panel  or  panels  of  jurors  therefrom,  in  compliance  with  a  precept 
directed  to  them  for  that  purpose.  And  if  any  sheriff  or  commissioner 
shall  offend  herein,  he  shall  forfeit,  for  the  use  of  the  respective  county, 
a  sum  not  exceeding  five  hundred  dollars,  at  the  discretion  of  the  couit 
having  jurisdiction  of  the  offence. 

15.  Sect.  XCII.  If  at  any  time  the  names  in  any  of  the  wheels  afore- 
said, shall  be  exhausted  before  the  end  of  the  current  year,  it  shall  be  tho 
duty  of  the  sheriff  and  commissioners  aforesaid,  upon  the  order  of  tho 
court  of  Common  Pleas  or  two  of  the  judges  thereof,  to  make  a  new  se- 
lection of  persons  and  deposit  their  names  in  the  proper  wheel  for  the  re- 
mainder  of  such  year:  Provided,  That  in  the  counties  wherein  more 
than  one  wheel  is  provided,  the  judges  of  the  court  in  which  such  jurors 
shall  be  required  shall  make  the  order  aforesaid. 

16.  Sect.  XCIIl.  When  the  array  of  jurors  returned  at  any  court, 
shall  be  quashed  by  reason  of  any  fault  or  irregularity  in  the  selection  of 
persons  or  depositing  their  names  in  the  wheel  as  aforesaid,  the  sheriff 
and  commissioners  of  the  respective  county  shall,  upon  the  order  of  such 
court,  forthwith  take  out  of  the  wheel  from  which  such  jurors  were  drawn 
all  the  names  therein  deposited,  and  make  a  new  selection  of  persons,  and 
deposit  their  names  in  the  wheel  for  the  remainder  of  the  current  year, 
in  the  manner  aforesaid. 

17.  Sect.  XOIV.  If  at  any  time  any  such  wheel  as  aforesaid  shall  be 
broken  open  or  destroyed,  so  that  no  jury  can  be  drawn  from  it,  a  new  selec- 
tion of  persons  shall  be  made,  and  their  names  deposited  in  such  wheel, 
or  in  a  new  wheel  to  be  prepared  for  that  purpose,  for  the  remainder  of 
the  current  year,  thirty  days  before  the  court  at  which  such  jurors  shall 
be  summoned  to  serve,  if  so  many  days  shall  intervene. 

IS.  Sect.  XCV.  If  by  any  accident,  mistake  or  neglect  of  the  sheriff 
or  commissioners  of  any  county,  or  either  of  them,  the  wheels  aforesaid, 
or  any  of  them,  shall  be  opened,  unlocked,  or  unsealed,  except  in  the  pre- 
sence of  such  sheriff  or  commissioners,  it  shall  be  the  duty  of  the  court, 
upon  sustaining  a  challenge  to  the  array  for  any  such  cause,  to  direct 
the  sheriff  and  commissioners,  forthwith  to  take  out  of  the  wheel  the 
names  therein  deposited,  and  to  make  a  new  selection  of  persons,  and  de- 
posit their  names  in  such  wheel  for  the  remainder  of  the  current  year,  in 
the  manner  aforesaid. 

19.  Sect.  XCVI.  The  prothonotaries  and  clerks  of  the  several 
courts  of  Common  Pleas,  District  courts  of  Nisi  Prius  of  this  common- 
wealth shall,  as  soon  as  conveniently  may  be  after  the  list  of  the  causes 
at  issue  and  for  trial  at  any  term  of  the  respective  court  shall  have  been 
settled,  and  at  least  thirty  days  before  the  beginning  thereof,  make  out 
and  forthwith  deliver  to  the  sheriff  of  the  respective  county  a  writ,  com- 
manding the  said  sheriff  and  the  commissioners  of  the  said  county  to  em- 
pannel,  and  the  said  sheriff  to  summon  a  jury,  or  a  jury  of  special  jurors, 
as  the  case  may  be,  for  the  trial  of  all  such  issues. 
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20.  Sect.  XCVII.  Every  writ  of  venire,  for  the  trial  of  issues  in  fact, 
shall  be  awarded  of  the  body  of  the  county  wherein  such  issues  shall  be 
triable,  and  shall  be  made  according  to  the  term  following. 

21.  Sect.  XCVI1I.  Countv,  ss. 

The  commonwealth  of  Pennsylvania, 
to  the  sheriff  and  commissioners  of  said  county. 
Greeting : 
We  command  you,  and  every  of  you,  that  in  your  proper  persons  you 
draw  from  the  wheel  (or  from  the  proper  wheel  if  there  be  several,)  con- 
taining the  names  of  the  persons  selected  according  to  law  to  be  jurors, 
(or  special  jurors  as  the  case  may  be,)  in  the  courts  of  the  said  county, 
the  names  of  persons  to  be  jurors  in  our  court 

to  be  holden  at  id  and  for  said  county,  the  day  of 

at  o'clock,  in  the  noon  of  that  day:    And  further,  That 

you  the  said  sheriff  do  summon  the  persons  whose  names  shall  be  so 
drawn,  and  every  of  them,  to  come  before  our  said  court  at  the  same 
time  and  place,  to  make  up  the  juries  requisite  for  the  trial  of  all  issues 
in  the  pleas  depending  and  for  trial  by  a  jury  in  our  said  court ;  and  that 
you  the  said  sheriff  have  then  there  this  writ,  and  the  names  of  the  per- 
sons so  summoned,  with  their  additions  respectively  in  a  panel  hereto  an- 
nexed, and  otherwise  make  return  at  the  day  and  place  aforesaid  how  you 
shall  have  executed  this  writ.     Witness  (J.  B.)  &c.  at  &c. 

22.  Sect.  XCIX.  The  number  of  persons  who  shall  be  summoned  and 
returned  as  aforesaid,  to  serve  as  special  jurors  in  the  court  of  Common 
Pleas  or  District  court  of  the  county  of  Philadelphia,  or  itj  the  Supreme 
court  at  bar  or  at  Nisi  Prius,  shall  be  forty-eight;  and  the  number  of 
general  or  common  jurors  in  the  same  courts,  shall  be  not  less  than  forty- 
eight  nor  more  than  sixty ;  and  in  the  courts  of  Common  Pleas  and  Dis- 
trict courts  of  any  other  county,  not  less  than  thirty-six  nor  more  than 
sixty. 

23.  Sect.  C.  The  Supreme  court  shall  award  process  as  aforesaid,  for 
the  trial  of  all  issues  in  fact  in  all  pleas,  civil  or  criminal,  depending  in 
the  said  court,  returnable  during  the  sitting  of  the  said  court  at  Nisi  Prius, 
at  such  times  as  they  shall  see  fit. 

24.  Sect.  CI.  The  venires  issuing  as  aforesaid  from  the  District  court, 
court  of  Common  Pleas  or  Quarter  Sessions  of  the  county  of  Philadelphia, 
shall  be  made  returnable  into  the  same,  at  such  particular  day  of  the  term 
as  the  said  court  shall  direct  and  appoint. 

25.  Sect.  CII.  The  District  court  of  the  city  and  county  of  Philadel- 
phia, may  direct  that  one  or  more  panels  of  general  or  common  jurors, 
and  also  one  or  more  panels  of  special  jurors,  be  selected,  summoned  and 
returned  as  aforesaid,  for  any  one  term  of  the  said  court. 

26.  Sect.  CHI.  The  District  court  for  the  city  and  county  of  Lancaster 
may  direct  that  a  venire  issue  for  the  summoning  and  returning  a  jury  for  the 
trial  of  causes  in  the  said  court,  for  each  and  every  week  during  the  time 
it  may  be  necessarv  to  continue  the  terms  thereof;  and  the  Monday  in 
each  week  of  the  said  terms  respectively,  shall  be  return  day,  so  far  as 
respects  the  return  of  such  process. 

27.  Sect.  CIV.  The  venires  issuing  as  aforesaid,  in  any  county  where- 
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in  the  term  of  the  court  of  Common  Pleas  is  to  continue  two  weeks,  shall 
be  made  returnable  on  the  first  clay  of  the  second  week  of  the  term,  un- 
less otherwise  specially  ordered  by  the  court. 

28.  Sect.  CV.  The  judges  of  the  several  courts  of  Common  Pleas 
shall  have  power  to  order,  at  any  term  of  the  court,  that  no  writ  of  venire 
shall  be  awarded  as  aforesaid  for  the  next  succeeding  term  of  the  said 
court,  if  in  their  opinion  the  criminal  business  which  will  be  depending 
before  them  as  justices  of  the  court  of  Quarter  Sessions,  or  as  judges  of 
Oyer  and  Terminer,  during  such  succeeding  term,  will  interfere  with  and 
prevent  the  holding  trials  of  issues  in  the  court  of  Common  Pleas. 

29.  Sect.  CVI.  Whenever  a  court  for  the  trial  of  issues  depending  in 
the  court  of  Common  Pleas  of  the  county  of  Philadelphia,  shall  be  ap- 
pointed to  be  holden  by  the  president  or  the  legal  associate  j  >dge  of  the 
said  court,  a  separate  writ  of  venire  shall  be  awarded  as  aforesaid,  re- 
turnable before  such  judge,  at  such  particular  day  as  the  court  shall 
appoint. 

30.  Sect.  CVII.  Whenever  an  adjourned  or  special  court  of  Common 
Pleas  shall  be  directed  in  any  county,  the  judges  of  the  said  court,  or  any 
two  of  them,  may  direct  a  venire  at  issue  for  a  jury,  thirty  days  before 
the  time  of  the  holding  thereof,  returnable  at  the  said  court,  notwithstand- 
ing a  regular  term  or  return  day  may  intervene  between  the  issuing  and 
return  of  such  writ. 

31.  Sect.  CVIII.  The  clerks  of  the  several  courts  of  Oyer  and  Ter- 
miner, Quarter  Sessions,  and  Mayors'  courts  of  this  commonwealth,  shall, 
upon  the  order  or  precept  of  the  said  court,  or  two  of  the  judges  thereof, 
in  vacation,  issue,  according  to  the  direction  of  such  order,  to  the  sheriff 
and  commissioners  of  the  proper  county,  a  writ  or  writs,  commanding  the 
said  sheriff  and  commissioners  to  empannel,  and  the  said  sheriff  to  sum- 
mon a  grand  jury  or  petit  jury,  or  both,  to  inquire  of  or  try  all  causes  and 
matters  which  may  be  depending  in  the  said  court,  and  given  to  them  in 
charge  at  the  term  thereof,  to  be  holden  next  after  the  date  of  the  said 
precept. 

32.  Sect.  CIX.  The  writ  of  venire  for  a  grand  jury  in  any  of  the  said 
courts,  shall  be  made  according  to  the  following  form,  to  wit : 

County,  ss. 
The  commonwealth  of  Pennsylvania  to  the  sheriff  and  commissioners  of 
the  said  county,  Greeting : 
We  command  you  and  every  of  you,  that  in  your  proper  persons  you 
draw  from  the  wheel,  (or  from  the  proper  wheel  if  there  be  several)  con- 
taining the  names  of  the  persons  selected  for  jurors  according  to  law,  the 
names  of  twenty-four  persons  to  be  grand  jurors  in  our  court 

(describing  the  court)  to  be  holden  at  in  and  for 

the  said  county,  on  the  day  of  at  o'clock  in  the 

noon  of  that  day:  Andjurther,  That  you,  the  said  sheriff,  do 
summon  the  persons  whose  names  shall  be  so  drawn,  and  every  of  them, 
to  come  before  our  said  court  at  the  said  time  and  place,  to  inquire  of  and 
perform  all  those  things,  which,  on  our  part  shall  be  enjoined  upon  them  ; 
and  that  you,  the  said  sheriff,  have  then  and  there  this  writ,  and  the  names 
and  surnames  of  the  persons  so  summoned,  with  their  additions  respective- 
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ly,  in  a  panel  hereto  annexed,  and  otherwise  make  return  at  the  day  and 
place  aforesaid)  how  you  shall  have  executed  this  writ.  Witness  (J.  B.) 
at  &c. 

33.  Sect.  CX.  It  shall  be  lawful  for  the  judges  of  the  court  of  Quar- 
ter Sessions,  to  award  one  writ  in  the  form  aforesaid  for  the  summoning 
and  returning  a  grand  jury  in  the  said  court,  and  in  the  court  of  Oyer 
and  Terminer  to  be  holden  by  I  hem  at  the  same  lime,  and  if  distinct  writs 
of  venire  shall  in  such  case  be  awarded,  it  shall  be  the  duty  of  the  said 
judges  to  order  the  sheriff*  and  commissioners  of  the  respective  county  to 
annex  and  return  one  and  the  same  panel  to  each  of  the  said  writs. 

34.  Sect.  CXI.  The  writ  of  venire  for  a  petit  jury  in  any  of  the  said 
criminal  courts^  shall  be  made  according  to  the  following  form,  to  wit: 

County,  ss. 
The  commonwealth  of  Pennsylvania  to  the  sheriff  and  commissioners  of 
said  county,  Greeting: 
We  command  you  and  every  of  you,  that  in  your  proper  persons  you 
draw  from  the  wheel  (or  the  proper  wheel  if  there  be  several)  containing 
the  names  of  the  persons  selected  accordiug  to  law,  to  be  jurors  in  the 
courts  of  the  said  county,  (or  in  the  court  of  the  city  of 

as  the  case  may  be)  the  names  of  persons  to  be  jurors  in  our 

court  to  be  holden  at  in  and  for  said  county 

(or  city)  the  day  of  at  o'clock,  in  the  noon 

of  that  day:  And  further,  That  you,  the  said  sheriff,  do  summon  the 
persons  whose  names  shall  be  so  drawn,  and  every  of  them,  to  come  be- 
fore our  said  court  at  the  same  time  and  place,  to  make  up  the  juries  re- 
quisite for  the  trial  of  all  issues  which  may  be  then  there  depending  for 
trial  in  our  said  court,  and  that  you,  the  said  sheriff*  have  then  there  this 
writ,  and  the  names  and  surnames  of  the  persons  so  summoned,  with  their 
additions  respectively,  in  a  panel  hereto  annexed,  and  otherwise  make 
return  at  the  day  and  place  aforesaid,  how  you  shall  have  executed  this 
writ.     Witness  (J.  B.)  &c.  at  &c. 

35.  Sect.  CXII.  It  shall  be  lawful  for  the  judges  of  the  court  of  Quar- 
ter Sessions  to  award  and  issue  one  venire  in  the  form  aforesaid  for  the 
summoning  and  returning  of  petit  jurors  in  the  said  court,  and  in  a  court 
of  Oyer  and  Terminer  and  general  jail  delivery,  to  be  holden  by  them  at 
the  same  time,  and  if  distinct  writs  of  venire  shall  in  such  case  be  award- 
ed, it  shall  be  the  duty  of  the  said  judges  to  order  the  sheriff"  and  com- 
missioners, of  the  respective  county  to  annex  and  return  one  and  the  same 
panel  of  jurors  to  each  of  the  said  writs. 

36.  Sect.  CXIIl.  The  number  of  persons  who  shall  be  summoned  and 
returned  as  aforesaid  to  serve  as  petit  jurors,  in  any  court  of  Oyer  and 
Terminer,  shall  not  be  less  than  forty-eight  nor  more  than  eighty,  and  in 
any  other  court  of  criminal  jurisdiction,  not  less  than  twenty-four  nor 
more  than  sixty. 

37.  Sect.  CXIV.  Provided,  That  the  justices  of  any  county  court  of 
Oyer  and  Terminer  may  award  a  venire  for  such  number  of  jurors  only 
as  may  be  required  in  the  court  of  Quarter  Sessions  of  the  respective 
county,  subject  to  be  enlarged  by  an  order  of  any  two  justices  of  the  said 
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court  to  tho  sheriff  and  commissioners  of  such  county  at  any  time  before 
the  return  day  thereof  if  emergencies  shall  require  it. 

38.  Sect.  CXV.  The  venires  issuing  as  aforesaid  from  any  court  of 
Quarter  Sessions  of  the  peace  of  any  county  shall  be  made  returnable  into 
the  same  on  the  first  day  of  said  court. 

39.  Sect.  CXVI.  In  all  cases  where  the  number  of  jurors  to  be  returned 
to  any  court  shall  not  be  precisely  fixed  by  law,  it  shall  be 'the  duty  of 
the  respective  court  by  a  standing  order  or  by  orders  from  time  to  time 
to  direct  the  number  of  jurors  which  shall  be  returned  at  each  successive 
term  of  such  court,  subject  nevertheless  to  be  enlarged  as  aforesaid  by 
order  of  the  judges  of  the  same  court,  or  any  two  of  them  in  vacation  if 
emergencies  shall  require  it. 

40.  Sect.  CXVII.  Provided,  That  nothing  in  this  act  shall  be  con- 
strued to  repeal  or  interfere  with  any  special  provisions  heretofore  made 
by  law  respecting  juries  to  be  drawn,  summoned  and  returned  to  serve  at 
any  court  of  any  city  or  county  of  this  commonwealth. 

41.  Sect.  CXVIII.  Whenever  any  writ  of  venire  shall  be  delivered  to 
any  sheriff,  he  shall  give  immediate  notice  thereof  to  the  commissioners 
of  the  respective  county,  and  the  said  sheriff  and  at  least  two  of  the  com- 
missioners shall  without  delay  draw  from  the  proper  wheel,  after  having 
turned  the  same  sufficiently  to  intermix  the  papers  deposited  therein,  the 
names  of  so  many  persons  to  be  jurors  as  shall  be  lequired  by  such 
writ. 

42.  Sect.  CXIX.  If  any  of  the  persons  whose  names  shall  be  drawn 
as  aforesaid,  shall  have  removed  from  the  county  or  shall  be  dead  or  ab- 
sent, the  said  sheriff  and  commissioners  shall  destroy  the  slips  containing 
the  names  of  persons  so  removed  or  dead,  and  proceed  to  draw  other 
names  until  the  several  panels  shall  be  completed,  and  thereupon  they 
shall  lock  and  seal  up,  in  the  manner  aforesaid,  the  said  wheel. 

43.  Sect.  CXX.  Whenever  writs  of  venire  for  a  grand  jury  and  petit 
jury  in  the  court  of  Quarter  Sessions,  and  also  a  writ  of  venire  from  the 
court  of  Common  Pleas  in  any  county,  except  the  county  of  Phdadelphia, 
shall  be  in  the  hands  of  the  sheriff  and  commissioners  at  the  same  time 
for  execution,  the  required  number  of  names  first  drawn  shall  be  annexed 
in  a  panel  to  the  we/tire  fora  grand  jury,  and  the  required  number  of  names 
next  drawn  shall  be  annexed  in  a  panel  to  the  venire  for  a  petit  jury  in 
the  court  of  Quarter  Sessions,  and  thereupon  the  said  sheriffand  commis- 
sioners shall  proceed  to  draw  and  annex  the  panel  required,  to  be  returned 
into  the  court  of  Common  Pleas. 

44.  Sect.  CXXI.  In  every  county  wherein  the  terms  of  the  courts  of 
Common  Pleas  and  Quarter  Sessions  of  the  peace  are  limited,  by  law, 
to  one  and  the  same  week,  the  sheriffand  commissioners  of  such  county 
shall  annex  and  return  one  and  the  same  panel  of  names  to  the  venires 
issuing  as  aforesaid,  for  the  summoning  and  returning  of  petit  and  gene- 
ral jurors  in  the  said  courts. 

45.  Sect.  CXXII.  If  thirty  days  shall  not  intervene  between  the  time 
of  depositing  the  names  of  jurors  in  the  wheel  or  wheels  as  aforesaid, 
and  the  next  court  in  any  county,  the  jurors  shall  be  drawn  as  aforesaid  for 
such  court  from  the  names  deposited  in  the  wheel  for  the  preceding  year. 
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46.  Sect.  CXXIII.  The  commissioners  of  the  several  counties,  respec- 
tively, shall  make  out,  in  alphabetical  order,  two  lists  of  the  names  of  the. 
persons  so  drawn,  to  serve  as  grand,  petit  or  special  jurors,  and  one  of 
the  said  lists  they  shall  deliver  to  the  sheriff  of  the  respective  county,  and 
the  other  to  the  prothonotary  or  clerk  of  the  proper  court,  to  be  set  up 
by  them  in  their  respective  offices  for  the  inspection  of  all  persons  con- 
cerned. 

47.  Sect.  CXXIV.  Whenever  a  view  shall  be  allowed  in  any  causeT 
and  a  jury  shall  be  struck  from  the  list  of  persons  drawn  as  aforesaid,  it 
shall  be  the  duty  of  the  prothonotary  or  clerk  to  issue,  upon  the  precept 
of  either  party,  a  special  writ  of  venire,  containing  the  names  of  such 
jury.  And  he  shall  add  thereto  a  clause,  commanding  the  said  sheriff  to 
cause  the  said  jurors,  or  six  of  the  first  twelve  of  them,  to  view  the  place 
to  which  the  centroversy  between  the  said  parties  may  relate,  at  some 
convenient  time  before  the  trial,  according  to  the  manner  hitherto  practi- 
sed and  allowed  in  such  cases  in  this  commonwealth. 

48.  Sect.  CXXV.  It  shall  be  the  duty  of  the  sheriff  to  summon  at 
least  ten  days  before  the  return  day  of  the  venire,  the  persons  whose  at- 
tendance shall  be  thereby  required,  by  delivering  to  each  of  the  said  per- 
sons a  separate  ticket,  in  the  customary  form,  specifying  the  duty  enjoined,, 
or  by  leaving  such  ticket  at  their  usual  places  of  abode  respectively. 

49.  Sect.  CXXVI.  It  shall  not  be  lawful  for  the  sheriff  and  commis- 
sioners, of  any  county,  to  return  or  put  into  the  wheels  aforesaid,  or  any 
of  them,  the  name  of  any  person  privileged  or  exempted  from  serving 
upon  juries,  as  aforesaid. 

50.  Sect.  CXXVII.  The  sherilf  of  each  county  shall  enter,  in  alpha- 
betical order,  in  a  book  to  be  kept  by  him  for  that  purpose,  the  surnames 
of  all  persons,  together  with  their  christian  names  and  additions,  who 
shall  be  summoned  by  him  or  by  any  officer  or  other  person  legally  au- 
thorized for  the  purpose,  and  who  shall  duly  attend  and  serve  upon  any 
jury  in  any  of  the  said  courts,  and  also  the  times  of  their  services,  re- 
spectively, and  said  book  shall  be  delivered  by  him  to  his  successor  in 
office. 

51.  Sect.  CXXVIII.  The  prothonotaries  and  clerks  of  the  several 
courts  aforesaid,  shall  respectively  certify  to  the  sheriff  and  commissioners 
of  the  respective  county,  at  the  end  of  each  term  or  session  of  the  re- 
spective courts,  the  names  of  the  jurors  who  shall  have  appeared  and 
served  at  such  court,  also  the  names  of  those  who  shall  have  made  de- 
fault or  were  excused  from  serving  as  jurors  at  that  term,  and  also  the 
names  of  those  who  were  privileged  or  exempted  from  serving  on  juries. 

52.  Sect.  CXXIX.  Every  person  who  shall  be  summoned,  or  who 
shall  serve  upon  a  jury  as  aforesaid,  shall  be  entitled  to  demand  and  re- 
ceive from  the  sherilf,  without  fee  or  reward,  a  certificate,  testifying  his 
attendance  and  service,  and  the  time  thereof,  as  aforesaid. 

53-  Sect.  CXXX.  The  prothonotaries  and  clerks  of  the  several  courts 
of  the  commonwealth  shall,  without  fee  or  reward,  certify  to  the  commis- 
sioners of  the  respective  county,  the  number  of  days  each  person  shall 
have  served  or  attended  as  aforesaid,  either  as  grand,  petit,  or  general  juror 
at  the  respective  court. 
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54.  Sect.  CXXX1.  The  several  duties  hereby  enjoined  upon  the  sheriffs 
of  the  several  counties,  relative  to  the  selecting,  summoning  and  returning 
of  jurors  as  aforesaid,  shall  in  case  of  the  death,  resignation,  removal 
from  office,  inability  or  incompetency  of  any  sheriff  to  act,  be  performed 
by  the  coroner  of  the  respective  county,  and  the  coroner,  performing  such 
duties,  shall  be  subject  to  all  and  singular  the  provisions  herein  enacted 
in  relation  to  the  sheriffs ;  and  in  case  of  the  death,  resignation,  removal 
from  office,  inability  or  incompetency  of  the  sheriff  ana  coroner  to  act, 
by  a  disinterested  person,  to  be  appointed  for  that  purpose  by  the  court, 
or  by  two  of  the  judges  of  the  court  of  Common  Pleas  of  the  respective 
county. 

53.  Sect.  CXXXII.  Whenever  the  sheriff  of  any  county  shall  be  in- 
competent to  perform,  in  any  case  which  may  be  depending  and  for  trial 
by  jury,  as  aforesaid,  the  duties  hereby  enjoined,  the  coroner  of  such 
county,  being  otherwise  competent,  shall  have  power,  concurrently  with 
the  commissioners  thereof,  to  execute  the  writ  of  venire  for  the  grand  jury 
in  manner  aforesaid. 

56.  Sect.  CXXXIII.  If  at  any  time  it  shall  happen  by  the  death,  sick- 
ness, resignation,  or  removal  from  office  of  two  of  the  commissioners,  or  by 
the  death,  sickness,  resignation,  or  removal  from  office  of  the  sheriff  and 
coroner,  that  no  selection  of  jurors  can  be  made,  or  that  a  panel  of  jurors 
cannot  be  drawn,  summoned  and  returned  as  aforesaid,  it  shall  be  lawful 
for  the  judges  of  the  court  of  Common  Pleas  of  the  respective  county, 
or  of  two  of  them,  to  appoint  a  person  or  the  requisite  number  of  per- 
sons to  act  in  the  place  of  such  commissioners  or  sheriff;  and  the  per- 
son or  persons  so  appointed,  shall,  after  being  sworn  or  affirmed,  in  the 
manner  hereinbefore  required  in  the  case  of  the  sheriff  and  commissioners 
be  competent  to  all  intents  and  purposes  to  perform  for  that  time  ihc  du- 
ties of  the  place  to  which  he  shall  be  so  appointed. 

57.  Sect.  CXXXIV.  Every  person  selected  and  summoned  as  afore- 
said, who  shall,  after  being  called  three  times  in  open  court,  fail  to  appear 
at  the  time  and  place  appointed,  shall,  upon  due  proof  of  lawful  sum- 
mons, forfeit  and  pay  for  every  such  default  to  the  respective  county,  to 
be  appropriated  towards  a  fund  for  defraying  the  expenses  of  jurors,  a  sum 
not  exceeding  thirty  dollars,  at  the  discretion  of  the  court  at  which  his 
attendance  shall  be  required:  Provided,  That  the  said  court  shall  remit 
any  fine  which  may  be  so  imposed  by  them,  at  the  same  or  the  next  suc- 
ceeding term  thereof,  if  reasonable  cause  for  the  absence  of  such  person 
shall  be  shown. 

53.  Sect.  CXXXV.  The  name  of  every  person  selected,  drawn,  sum- 
moned and  making  default  as  aforesaid,  also  the  name  of  every  person 
who  shall  be  excused  from  serving,  shall  be  returned  by  the  sheriff  and 
commissioners  to  the  wheel  from  which  it  was  taken,  at  the  time  of  the 
next  drawing  from  the  said  wheel  for  any  of  the  courts  of  such  county : 
J'rovided,  Such  person  is  resident  within  the  respective  county,  and  com- 
petent and  liable  to  perform  the  duties  of  a  juror. 

59.  Sect.  CXXXVI.  It  shall  not  be  lawful  to  return  to  the  wheel  or 
to  any  of  them,  (if  there  be  several,)  the  name  of  any  person  who  may 
have  served  aa  a  juror  during  the  year  in  which  such  service  shall  be 
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rendered,  nor  shall  it  be  lawful  to  put  the  name  of  the  same  person  dur- 
ing the  same  year  into  two  or  more  different  wheels  containing  the  names 
of  jurors  for  the  courts  of  the  respective  county;  and  every  sheriff  and 
every  commissioner  who  shall  intentionally  offend  herein,  or  shall  con- 
sent thereto,  shall  forfeit  and  pay  to  the  respective  county,  for  the  use  of 
the  fund  aforesaid,  a  sum  not  less  than  ten  dollars  nor  more  than  thirty 
dollars,  at  the  disciclion  of  the  court  of  Quarter  Sessions  of  the  peace  for 
the  respective  county. 

60.  Sect.  CXXXVII.  Every  person  who  shall  serve  or  attend  as  a 
juror  in  any  court,  shall  be  entitled  to  receive  from  the  treasurer  of  the 
county,  upon  a  warrant  drawn  by  the  commissioners  thereof,  one  dollar 
for  each  days'  service  or  attendance  as  aforesaid. 

61.  Sect.  CXXXVIII.  Every  person  who  shall  be  summoned  and  who 
shall  serve  as  a  juror  in  any  court  of  this  commonwealth,  shall  be  enti- 
tled to  six  and  a  quarter  cents  for  each  mile  he  shall  travel,  going  to  and 
returning  from  the  same,  to  be  paid  out  of  the  county  treasury  in  the 
usual  manner. 

62.  Sect.  CXXX1X.  On  the  return  of  any  venire  issued  as  aforesaid, 
the  prothonotary  or  clerk  of  the  respective  court  shall  cause  the  names  of 
the  jurors  empannelled  and  summoned  as  aforesaid,  to  be  written  sepa- 
rately, on  distinct  slips  or  pieces  of  paper,  as  nearly  alike  in  size  and  ap- 
pearance as  may  be;  he  shall,  by  direction  and  under  notice  of  the  judge 
presiding,  ro'l  or  fold  up  the  said  slips  separately,  and  as  nearly  in  the 
same  manner  as  may  be,  and  put  them  in  a  box,  to  be  provided  by  him 
for  that  purpose. 

63.  Sect.  CXL.  When  any  cause  shall  be  ready  for  trial,  some  dis- 
interested person  shall,  by  direction  of  the  court,  in  open  court  draw  from 
the  said  box,  after  having  well  mixed  the  papers  deposited  therein  as 
aforesaid,  twelve  of  the  sa.d  papers,  one  after  another;  and  if  any  of  the 
jurors  whose  names  shall  be  so  drawn  shall  not  appear,  or  shall  be  chal- 
lenged and  set  aside,  such  person  shall  proceed  to  draw  as  aforesaid  a 
further  number  of  the  said  papers,  until  twelve  jurors  shall  appear  and  be 
approved,  and  the  said  jurors,  having  been  swora  or  affirmed  as  the  law 
directs,  shall  be  the  jury  to  try  such  cause. 

64.  Sect.  CXLI.  The  oath  or  affirmation  to  be  administered  to  jurors 
empannelled  in  any  cause  as  aforesaid,  shall  be  in  the  following  form, 
to  wit : 

You  and  each  of  you  do  [swear  or  affirm]  that  you  will  well  and  truly 
try  the  issue  joined  between  C  D  plaintiff  and  E  F  defendant,  and  a  true 
verdict  give  according  to  the  evidence,  unless  dismissed  by  the  court  or 
the  cause  be  withdrawn  by  the  parties.     So  &c. 

65.  Sect.  CXLlf.  The  names  of  the  jurors  drawn  and  sworn  or  af- 
firmed, in  any  cause  as  aforesaid,  shall  be  written  on  a  panel,  and  the 
slips  or  papers" which  bear  those  names  shall  be  kept  apart  by  themselves 
in  some  other  box,  to  be  provided  as  aforesaid  and  kept  for  that  purpose, 
until  such  jury  shall  give  in  their  verdict  and  the  same  be  recorded,  or 
until  the  said  jury  shall  by  consent  of  the  parties  or  by  the  order  of  the 
court  be  discharged  from  the  cause,  and  thereupon  the  names  of  the  said 
jurors  shall  be  again  rolled  up  as  aforesaid,  and  returned  to  the  box  first 
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abovementioned  and  mingled  witli  the  names  of  the  jurors  remaining  at 
that  time  undrawn,  and  the  like  proceedings  in  all  respects  shall  he  had 
so  often  as  any  cause  shall  he  called  on  for  trial  during  the  holding  ot  the 
court. 

66.  Sect.  CXLIII.  If  a  second  or  any  subsequent  cause  shall  be  called 
for  trial,  before  the  jury  charged  as  aforesaid  with  the  first  or  any  former 
cause  shall  have  given  in  their  verdict  or  shall  be  otherwise  discharged,  it 
shall  be  lawful  for  the  court  to  proceed  as  aforesaid  to  empanel  a  jury  in 
such  second  or  subsequent  cause  of  the  jurors  remaining  fur  the  trial 
thereof,  and  so  in  like  manner  as  long  as  any  ot  the  jurors  aforesaid 
shall  remain. 

67.  Sect.  CXLIV.  If  a  sufficient  number  of  the  persons  summoned 
and  returned,  as  aforesaid,  shall  not  appear  as  required,  or  if  by  reason 
of  challenges  or  otherwise  there  shall  not  be  a  sufficient  number  of  jurors- 
present,  competent  for  the  trial  of  any  cause  which  shall  be  called  for 
trial,  the  sheriff  or  coroner,  or  if  the  case  requiie  it  two  citizens  to  be 
appointed  by  the  court  (or  that  purpose,  shall  upon  the  order  of  the  court 
immediately  summon  and  return  from  the  bystanders  or  from  the  county 
at  large  so  many  qualified  and  competent  persons  as  shall  be  necessary 
to  fill  up  the  jury  for  the  trial  of  such  cause. 

Q8,  Sect.  CXLV.  If  any  person  summoned  and  returned  from  the 
bystanders  or  from  the  county  at  large,  as  aforesaid,  shall  refuse  or  neg- 
lect without  reasonable  excuse  to  attend  and  serve,  as  aforesaid,  at  such 
court,  he  shall  be  liable  to  the  penalties  provided  in  the  case  of  other  jurors 
summoned  and  making  default  of  appearance;  and  such  penalty  shall  be 
levied  and  collected  in  like  manner  and  paid  for  the  same  use. 

69.  Sect.  CXLVI.  Whenever  a  challenge  to  the  array  of  jurors, 
summoned  and  returned  as  aforesaid,  shall  be  made  by  either  party  to  a 
cause  and  sustained  by  ihe  court,  so  that  there  shall  bo  no  jury  present, 
legally  qualified,  to  try  the  same,  the  court  shall  have  power  at  the  instance 
of  either  party  to  award  a  venire,  returnable  forthwith  for  the  trial  thereof. 

70.  Sect-  CXLVII.  Every  venire  awarded,  as  aforesaid,  shall  be  di- 
rected to  the  sheriff  or  coroner  of  the  respective  county,  or  if  the  case  re- 
quire it  to  two  elisors;  it  shall  require  him  or  them  to  summon  and  return 
forthwith,  twenty-four  good  and  lawful  men  to  be  jurors  in  such  cause, 
and  upon  the  return  thereof  with  a  panel  of  jurors  annexed,  the  trial  shall 
proceed  in  like  manner  and  with  like  effect,  as  if  the  jurors  had  been  se- 
lected and  summoned  as  aforesaid. 

71.  Sect.  CXLVIII.  The  courts  aforesaid,  having  jurisdiction  of  any 
criminal  cause,  shall  respectively  have  the  like  power,  whenever  a  chal- 
lenge to  the  array  shall  be  made  by  the  defendant  and  sustained  by  such 
court,  so  that  no  jury  shall  be  present,  legally  qualified  as  aforesaid  to  try 
such  cause  :  Provided,  That  in  case  such  defendant  shall  be  allowed  by 
law  to  make  twenty  peremptory  challenges  the  number  of  jurors  returna- 
ble upon  such  writ  shall  be  thirty-six. 

72.  Sect.  CXL1X.  No  alien  shall,  in  any  civil  or  criminal  case  what- 
ever, be  entitled  to  a  jury  de  meditate  lingua?,  or  partly  of  strangers. 

73.  Sect.  CL.  In  all  civil  suits,  each  party  shall  be  allowed  to  challenge 
two  jurors  peremptorily,  and  in  all  criminal  prosecutions,  wherein  peremp- 
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tory  challenges  have  not  been  heretofore  permitted  by  law,  the  defendant 
or  defendants  shall  be  allowed  to  challenge  four  jurors  peremptorily. 

74.  Sect.  CL1.  No  person  shall  be  deemed  incompetent  to  serve  as  a 
juror,  in  any  suit  or  prosecution  upon  any  official  bond  or  forfeited  recog- 
nizance, or  upon  any  penal  act  of  Assembly,  by  reason  of  his  being  sub- 
ject to  any  tax  which  would  be  diminished  by  the  recovery  which  may 
be  had  in  such  case. 

75.  Sect.  CLII.  Every  person  who  shall  be  arraigned  for  treason,  may 
challenge  peremptorily,  thirty-five  of  the  panel,  but  not  more. 

76.  Sect.  CL1II.  Every  person  who  shall  be  arraigned  for  murder,  or 
any  other  felony,  whereof  the  courts  of  Oyer  and  Terminer  and  General 
Jail  Delivery  have  exclusive  jurisdiction,  shall  be  admitted  to  challenge, 
peremptorily,  twenty  of  the  panel,  but  not  more. 

77.  Sect.  CLIV.  In  cases  of  felony,  the  commonwealth  shall  not 
challenge  any  juror  without  cause,  nor  shall  the  commonwealth,  in  any 
criminal  proceeding,  have  a  right  to  challenge  peremptorily,  a  greater 
number  of  jurors  than  the  defendant  or  defendants  in  such  case. 

78.  Sect.  CLV.  Ail  challenges  in  criminal  proceedings  shall  be  con- 
ducted as  follows,  to  wit: 

The.  commonwealth  shall  challenge  one  person  and  then  the  defendant 
shall  challenge  one  person,  and  so  alternately,  until  the  challenges  shall 
be  made,  but  if  tne  commonwealth  shall  refuse  to  make  any  challenge, 
the  defendants  shall  nevertheless  have  their  right  lo  challenge  the  full 
number  allowed  to  them  by  law. 

79.  Sect.  CLVI.  Whenever  a  challenge  of  a  juror,  for  a  cause  as- 
signed, shall  be  made,  in  any  criminal  proceeding,  the  truth  of  such 
cause  shall  be  inquired  of  in  the  manner  practised  by  the  courts  in  civil 
cases. 

80.  Sect.  CLVII.  When  a  rule  shall  be  entered  in  a  civil  action  de- 
pending in  any  court,  for  striking  a  special  jury,  the  parties  in  any  such 
action  shall  strike  the  same  in  the  office  of  the  prothonotary,  or  clerk  of 
the  respective  court,  from  the  list  of  jurors  which  shall  have  been  drawn 
from  the  proper  wheel,  as  aforesaid,  for  the  ensuing  court. 

81.  Sect.  CLVIII.  When  a  view  shall  be  allowed  in  any  cause,  six  of 
the  first  twelve  of  the  jurors  named  in  the  panel,  or  more  of  them,  shall 
be  taken  by  the  sheriff",  or  other  officer,  to  the  place  in  question,  and  Ihey 
shall  have  view  thereof. 

82.  Sect.  CL1X.  At  the  calling  of  the  jury  to  try  any  cause  in  which 
a  view  shall  have  been  had,  those  of  the  viewers  who  shall  appear  shall 
be  sworn  or  affirmed,  and  so  many  jurors  only  shall  be  drawn  as  afore- 
said, and  added  to  the  said  viewers,  as  shall,  after,  default  and  challenges 
allowed,  make  up  the  number  twelve,  to  be  sworn  or  affirmed  for  the  trial 
of  such  cause. 

83.  Sect.  CLX.  Every  juror,  cmpannelled  in  any  cause,  who  shall 
know  any  thing  relative  to  the  matter  in  controversy  in  such  cause,  shall 
disclose  the  same  in  open  court,  before  the  jury  shall  retire  to  consider  of 
their  verdict. 

84.  Sect.  CLXI.  If  any  juror,  drawn  or  summoned,  shall,  in  any 
cause,  directlv  or  indirectlv,  take  anv  thins;  to  give  a  verdict,  or  shall  take 
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or  receive,  as  aforesaid,  any  gift  or  gratuity  whatever,  from  either  party 
to  such  cause,  such  juror  shall  forfeit  and  pay  ten  times  the  value  of  the 
thing  so  taken,  one  half  to  the  commonwealth  and  the  other  half  to  the 
person  that  will  sue  for  the  same,  and  shall  also  be  liable  to  prosecution 
by  indictment,  as  for  a  misdemeanor  :  Provided,  That  nothing  in  this  sec- 
tion shall  debar  the  party  aggrieved,  of  his  action  to  recover  the  damages 
he  shall  sustain,  in  all  cases  where  the  penalty  aforesaid  shall  be  recovered 
at  the  suit  of  any  other  person. 

85.  Sect.  CLX1I.  Every  person  who  shall  procure  any  such  juror  to 
take,  gain  or  profit  in  the  manner  ojr  for  the  purpose  aforesaid,  shall  be 
deemed  guilty  of  embracery,  and  shall  be  subject  to  the  same  pains  and 
penalties,  to  be  adjudged  or  recovered  by  indictment  or  action  as  aforesaid, 
and  the  party  aggrieved  shall  also  be  entitled  to  recover  against  him  the 
damages  sustained  thereby,  in  manner  provided  in  the  case  of  jurors. 


NOTES  AND  REFERENCES. 

The  court  sustained  the  challenge  of  a  juror,  on  the  ground  that  he  was  subpoenaed 
as  a  witness  to  impeach  the  credit  of  another  important  witness,  who  was  to  give  evi- 
dence in  the  cause  in  which  he  was  called  as  a  juror.    Chess  v.  Chess,  1  Pa.  Rep.  32. 

It  is  a  good  cause  of  principal  challenge  to  a  juror,  that  he  has  formerly  acted  as  an 
arbitrator  in  the  same  cause.     Lloyd  v.  Nourse,  2  Rawle,  49, 

On  a  tales  de  circumstuntibus,  bystanders  only,  or  those  actually  present  in  court, 
can  be  selected  and  rstained  as  jurors.     Simons  v.  Gratz,  2  Pa.  Rep.  412. 

A  tenant  who  holds  from  year  to  year  as  a  cropper,  is  disqualified  to  serve  as  a  juror 
in  a  suit  in  which  his  landlord  is  a  party.     Pipher  v.  Lodge.  16  S.  &  R.  214. 

It  is  no  cause  of  challenge  to  a  juror,  that  he  is  the  brother  of  the  counsel  of  one  of 
the  parties.    Ibid. 

It  is  no  objection  to  a  juror  to  serve  in  an  ejectment  for  lands  sold  for  taxes,  that  he- 
was  a  purchaser  of  other  lands  sold  at  a  subsequent  period  for  taxes.  Luffborough  v. 
Parker,  16  S.  &  R.  351.     Gratz  v.  Benner,  13  S.  &  R.  110. 

It  is  a  good  cause  of  challenge  to  a  juror,  by  the  commonwealth,  in  a  capital  case,  if, 
on  being  called  to  be  sworn,  he  declares  that  he  has  conscientious  scruples  on  the  sub- 
ject of  capital  punishment,  and  that  he  would  not,  because  he  conscientiously  could  not, 
consent  or  agree  to  a  verdict  of  murder  in  the  first  degree,  death  being  the  punishment, 
though  the  evidence  required  such  verdict.     Commonwealth  v.  Lesher,  17  S.  §■  R.  155. 

The  court,  even  in  a  capital  case,  may  discharge  a  jury  before  verdict,  in  a  case  of 
absolute  necessity  ;  but  mere  inability  to  agree  does  not  constitute  such  a  case.  Com- 
monwealth v.  Clue,  3  Rawle,  49S. 

Where  a  juror  objected  to  being  sworn,  "  because  he  had  heard  all  the  evidence  at 
the  former  trial,  and  had  made  up,  and  expressed  his  opinion  on  the  facts  then  given 
in  evidence,  but  said  that  his  mind  was  always  open  to  conviction  on  another  state  of 
facts,"   it  was  held  to  be  a  good  cause  of  challenge.     Irvine  v.  Kean,  14  S.  &  R.  292. 

The  court  will  excuse  persons  from  acting  as  jurors  who  hold  offices  of  a  public  na* 
ture,  and  who  have  no  power  to  act  by  deputy  ;  aliterif  the  trust  is  of  a  private  nature, 
or  the  person  has  power  to  act  by  deputy.    Piper's  case,  2  Browne,  59. 

Where  ten  only  of  the  special  jurors  pppeared,  the  court  directed  the  sheriff  to  return 
the  names  of  six  other  persons,  to  be  struck  by  the  parties.  Hubly  v.  White,  2  Yeates,  133 

The  court  will  not  allow  the  jury  to  be  questioned,  before  they  are  sworn,  whether 
they  have  declared  their  opinions  on  the  defendant's  case  ;  but  they  will  admonish  them, 
that  if  they  do  not  feel  indifferent,  or  have  piejudged  the  cause,  or  declared  their  opin- 
ions, they  should  disclose  it  to  the  court.     Respublica  v.  Dennie,  4  Yeates,  267. 

A  juror,  who  is  charged  with  having  declared,  before  he  was  empannelled,  that  he  had- 
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made  up  his  mind  against  one  of  the  parties,  may  be  examined  to  show  that  he  did  not 
make  the  declaration  imputed  to  him,  but  neither  of  the  jurors  can  be  asked  if  he  was 
in  favor  of  the  lowest  damages  of  any  of  the  jury.     M'Corkle  v.  Binns,  5  Binn.  340. 

And  the  testimony  of  jurors  is  not  admissable  to  show  acts  of  misconduct,  by  which 
their  verdict  would  be  invalidated.  Cluggage  v.  Swan,  4  Binn.  155.  [But  see  what 
is  said  of  the  case  by  Tilghmajj,  C.  J.  in  7  S.  &  R.  458.] 

But  the  affidavit  of  a  juror  is  admissable  to  prove  misbehaviour  of  one  of  the  parlies 
to  a  suit.     Ritchie  v.  Holbrooke,  7  S.  &  R.  458. 

It  is  error,  if  it  does  not  appear  from  the  record  that  all  the  jurors  were  sworn.  Thus; 
where  the  names  of  eleven  jurors  were  given  on  the  record,  and  it  was  afterwards  stated 
that  one  of  the  twelve  jurors  was  withdrawn,  and  another  called  in  his  stead,  but  the 
name  of  the  juror  last  called  was  not  given,  and  it  did  not  appear  that  he  Was  sworn; 
judgment  was  reversed.     Doebler  v.  Commonwealth,  3  S.  &  R.  237. 

Jurors,  not  drawn  by  lot  for  the  present  court,  but  drawn  and  struck  on  a  former 
occasion,  and  continued  over,  are  not  entitled  to  be  paid  by  the  county,  but  by  the  losing 
party.     Sherer  v.  Hodgson,  1  Binn.  535. 

It  was  held  by  the  court,  in  an  action  of  waste,  that  the  provisions  of  the  act  of  14th 
April,  1834,  sections  one  hundred  and  fifty-eight  and  one  hundred  and  fifty-nine,  [pam. 
p.  368,]  were  not  confined  to  instances  where  rules  for  striking  special  juries  Were  en- 
tered, but  extended  to  the  present  case,  and  to  all  others  in  which  a  view  by  the  jury 
was  required.     Rees  v.  Agnew,  Common  Pleas  of  Dauphin  co.  January  T.  1836. — MS. 


3mtitm  of  tijt  Wtutt. 


Justice  may  not  act  as  agent,  counsel  or 
attorney  in  cases  removed  from  before 
him, 

Recovery  of  penalty  in  15th  section  of 
act  of  20th  March,  1810, 

Aldermen  to  be  commissioned  by  Gover- 
nor for  certain  districts  in  the  county 
of  Philadelphia, 

Their  powers  and  duties, 

Disposal  of  docket  of  justices  in  case  of 
death,  removal  or  resignation,  &c. 

Where  receiving  justice  is  interested,      i 

Where  justice  absconds  without  delivery 
of  docket,  i 

Temporary  absence  of  justice  provided  for, 

Guardians  may  appeal  from  judgment  of 
justice  of  the  peace  without  giving 
surety, 

Of  suits  brought  before  justices  for  reco- 
very of  damages  for  cutting  timber, 


When  to  be  transferred  to  Common 
Pleas,  ib. 

I  |  Warrant  may  issue  on  oath  of  any  wit- 
ness, 9 

2  When  suits  may  be  commenced,  ib. 
Proof  necessary  to  convict,  ib. 
Costs  on  appeals,  10 

3  Imprisonment  for  debts  not  exceeding 

4  $5  34,  abolished,  11 
Provisions  as  to  mad  dogs,  12 

5  I  Justice  or  alderman  may  not  act  as  attor- 
b.  I      ney  or  agent  in  cases  removed  from 

I       before  them,  13,15 

b.    Aldermen  of  the  county  of  Philadelphia 

may  acknowledge  deeds,  &c.  14 

Aldermen  and  justices  of  every  city,  town 
or  borough  to  hear  and  determine  all 
actions  for  penalty  for  breach  of  by- 
laws, 16 


Act  of  25th  March,  1831,  Pamph.  p.  212. 
An  act  more  effectually  to  prevent  and  punish  extortion,  and  for  other  purposes. 


Sect.  I.  [See  Fees.'] 
1.    Sect.   II.    Hereafter 


it  shall  not  be  lawftil  for  any  justice  of  the 
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peace  or  alderman,  to  receive  fees  or  money  as  agent  or  counsellor  or  to 
act  as  attorney  at  law  in  any  case  which  has  been  or  shall  be  removed 
from  before  him  by  appeal  or  certiorari,  into  any  court  in  this  common- 
wealth. 

Act  of  4th  April,  1831,  Pamph.  p.  458. 

A  further  supplement  to  the  act,  entitled,  "  An  act  to  amend  and  consolidate  with  its 
supplements,  the  act  entitled,  '  An  act  for  the  recovery  of  debts  and  demands,  not 
exceeding  one  hundred  dollars,  before  a  justice  of  the  peace,  and  for  the  election  of 
constables,  and  for  other  purposes.' 

2.  Sect.  I.  The  penalty  mentioned  in  the  fifteenth  section  of  the  act 
to  which  this  is  a  supplement,  passed  on  the  twentieth  day  of  March, 
eighteen  hundred  and  fen,  for  not  entering  satisfaction  in  any  case,  in 
said  section  provided  for,  shall  be  sued  for  and  recovered  before' any  al- 
derman or  justice  of  the  peace  of  this  commonwealth,  as  debts  of  similar 
amount  are  sued  for  and  recovered. 

Act  of  4th  May,  1832,  Pamph.  p.  468. 

An  act  relating  to  Aldermen  for  the  county  of  Philadelphia. 

3.  Sect.  I.  From  and  after  the  first  Monday  in  January  next,  the  Gov- 
ernor shall  appoint  and  commission  a  number  of  persons  of  known  integrity 
and  ability,  resident  in  the  county  of  Philadelphia,  to  be  aldermen,  that  is 
to  say  :  in  the  district  of  the  Northern  Liberties  he  shall  commission  seven, 
in  the  district  of  Souchwark  he  shall  commission  six,  in  the  townships  of 
Moyamensing  and  Passyunk  four,  in  the  district  of  Spring  Garden  four, 
in  the  district  of  Kensington  four. 

4.  Sect.  II.  The  said  aldermen  respectively  shall  have,  possess  and  ex- 
ercise, all  the  powers,  authority  and  jurisdiction,  in  all  causes  of  action 
arising  from  contract  actions  of  trover  and  conversion,  actions  for  trespass 
done  or  committed  against  real  or  personal  property  ;  also,  in  all  other 
civil  causes  of  action  that  are  now  vested  in  justices  of  the  peace  of  this 
commonwealth,  under  the  laws  thereof. 

Sect.  III.  The  said  aldermen  respectively  shall  be  entitled,  in  virtue  of 
their  offices,  to  all  the  authorities,  immunities  and  perquisites,  and  be  sub- 
ject to  all  the  duties,  responsibilities  and  penalties  of  justices  of  the  peace. 

Sect.  IV.  The  said  aldermen  respectively  shall,  by  virtue  of  their  of- 
fices, be  justices  of  the  peace,  so  far  as  relates  to  criminal  matters. 

Sect.  V.  All  suits  and  prosecutions  had  and  determined  before  any  of 
said  aldermen  may  be  removed  by  appeal  or  certiorari,  in  the  same  man- 
ner and  with  like  effect  as  similar  suits  and  prosecutions  are  under  exist- 
ing laws  taken  up  from  justices  of  the  peace. 

Sect.  VI.  From  and  after  the  said  first  Monday'  of  January  next,  it 
shall  not  be  competent  or  lawful  for  any  justice  of  the  peace  resident 
within  the  above  named  districts,  to  exercise  jurisdiction  in  any  civil  cause 
of  action  whatever,  except  so  far  as  may  be  requisite  to  finish  or  carry  into 
final  effect  any  suit  or  proceeding  instituted  previously  to  that  time. 

[By  the  act  oj  the  5th  of  May,  1832,  pa?nph.  p.  511,  tki  commissioners 
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of  the  county  of  Schuylkill  are  directed  to  lay  off  the  county  into  districts 
for  the  apportionment  of  justices  of  the  peace  ;  the  districts  not  to  exceed 
16,  and  the  alteration  not  to  affect  the  commissions,  proceedings,  or  au- 
thority of  any  justice  of  the  peace,  commissioned  btjore  the  first,  day  of 
October,  1832.] 

Act  of  20th  February,  1 833,  Pamph.  p.  52. 

A  further  supplement  to  the  act  to  amend  and  consolidate  with  its  supplements,  an  act 
entitled  "  An  act  for  the  recovery  of  debts  and  demands-  not  exeeeding  one  hundred 
dollars,  before  a  justice  of  the  peace,  and  for  the  election  of  constables,  and  for  other 
purposes." 

5.  Sect.  I.  It  shall  be  the  duty  of  every  justice  of  the  peace  or  alder- 
man, in  case  of  his  resignation  or  removal  from  office,  or  removal  from 
his  proper  district  or  county,  and  of  his  legal  representatives,  in  case  of 
the  death  or  absconding,  or  voluntary  or  compulsory  absence  of  a  justice 
of  the  peace  or  alderman,  from  his  proper  place  of  abode,  to  deliver  his 
docket,  together  with  all  the  notes,  bonds  and  other  papers  in  his  or  their 
possession,  concerning  any  judgment  or  suit  entered  thereon,  to  some 
neighboring  justice  or  alderman  of  the  district :  Provided,  That,  if  any 
justice  or  alderman  having  resigned  or  been  removed,  or  the  legal  repre- 
sentative of  a  deceased  justice  or  alderman,  shall  choose  to  retain  the  said 
docket,  he  or  they  shall  on  demand,  deliver  a  certified  transcript  of  any 
judgment  or  proceedings  in  any  suitthereiny  on  oath  or  affiimation,  to  the 
party  or  parties  interested,  under  the  penalty  of  one  hundred  dolars,  to  be 
recovered  by  the  party  aggrieved  in  the  same  manner  as  debts  of  that 
amount  are  by  law  recoverable,  and  the  justice  of  the  peace  or  alderman 
to  whom  said  docket  or  transcript  shall  be  delivered,  shall  issue  process 
and  proceed  thereon  in  the  same  manner  and  with  like  effect  as  the  original 
justice  or  alderman  might  have  done:  I'rovidcd,  That  in  case  the  justice 
or  alderman  to  whom  such  docket  may  be  delivered,  shall  be  a  party  to  or 
interested  in  any  suit  or  judgment  therein,  such  suit  or  judgment  shall 
be  proceeded  in  by  some  other  justice  of  the  peace  or  alderman  of  the 
proper  county,  to  whom  a  transcript  shall  be  furnished,  as  well  as  the 
original  docket,  if  required  on  the  trial  :  And  provided  further,  That  in 
case  any  justice  of  the  peace  or  alderman  shall  abscond,  or  depart  from 
the  district  without  delivering  his  docket  and  papers  to  some  justice  of  the 
peace  or  alderman  as  aforesaid,  it  shall  be  the  duty  ©f  the  person  in  wbose 
possession  the  same  may  be  left  or  found,  to  make  a  delivery  thereof  as 
aforesaid,  under  the  penalty  of  one  hundred  dollars,  to  be  recovered  by  any 
person  aggrieved  in  manner  aforesaid,  and  in  case  the  said  docket  and  papeis 
shall  not  be  left  in  the  particular  charge  or  custody  of  any  person,  it  shall  be 
the  duty  of  any  disinterested  justice  of  the  peace  or  alderman  of  the  neigh- 
borhood to  take  possession  thereof,  wheresoever  found,  and  the  like  pro- 
ceedings shall  be  had  upon  the  suits  and  judgments  contained  in  the  said 
docket,  in  these  last  mentioned  cases,  as  is  hereirbefore  provided  for  when 
the  docket  is  delivered  by  the  proper  justice  of  the  peace  or  alderman,  as 
before  directed. 

6.  Sect.  II.  In  case  of  the  temporary  absence  of  any  justice  of  the 
peace  from  his  district,  it  shall  be  lawful  for  him,  previous  to  his  departure, 
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to  deposit  his  docket,  and  all  papers  connected  with  any  judgment  render- 
ed by  him,  with  the  nearest  justice  of  the  peace,  in  the  district,  who  shall 
be  and  hereby  is  authorized  to  issue  execution  or  executions  on  said  judg- 
ments in  the  same  form  and  effect  as  if  such  judgment  or  judgments  had 
been  rendered  originally  by  the  said  nearest  justice. 

Act  of  27th  March,  1833,  Pamph.  p.  99. 

An  act  to  facilitate  appeals  by  guardians  from  the  judgments  of  justices  of  the  peace, 
and  from  awards  of  arbitrators,  and  for  other  puiposes. 

7.  Sect.  I.  From  and  after  the  passage  of  this  act,  in  ali  cases  where 
the  guardian  of  any  minor  is  or  shall  be  a  party  to  a  suit,  either  before  a 
justice  of  the  peace  or  in  the  Common  Pleas,  such  guardian  shall  be  al- 
lowed to  appeal  from  the  judgment  of  said  justice,  and  from  the  award  of 
arbitrators,  without  making  the  usual  affidavit,  and  without  giving  surety 
or  paying  costs. 

Sect.  II.     [  See  Judiciary.] 
Sect.  III.     [See  Waste.] 

Act  of  8th  April,  1833,  pamph.  p.  222. 

An  act  relative  to  supervisors  in  Loyalsock  township,  Lycoming  county,  and  collectors 
in  certain  townships  in  Fayetto  county,  and  for  other  purposes. 

Sect.  L  to  IX.  [Private.] 

8.  Sect.  X.  In  all  cases  in  which  suits  shall  be  brought  before  a  justice 
of  the  peace  to  recover  damages  for  the  cutting  of  timber  trees,  under  and 
by  virtue  of  the  third  section  cf  the  act  of  the  twenty-ninth  of  March, 
eighteen  hundred  twenty-four,  and  the  defendant  shall  offer  to  make  oath 
or  affirmation,  agreeably  to  the  second  section  of  the  act  of  the  twenty- 
second  of  March,  eighteen  hundred  and  fourteen,  that  the  title  to  the  land 
will  come  in  question,  the  justice  shall  not  receive  the  same  until  the  de- 
fendant shall  enter  into  recognizance  before  him,  with  one  or  more  sureties, 
in  such  sum  as  the  justice  may  direct  to  pay  to  the  plaintiff,  such  sum  as 
shall  be  recovered  against  him  in  the  said  suit,  when  removed  as  hereinaf- 
ter, directed,  together  with  costs,  and  on  the  said  oath  or  affirmation  being 
made,  instead  of  dismissing  the  said  suit,  the  justice  shall  transmit  a  copy 
of  the  record  thereof,  and  of  all  the  proceedings  therein  to  the  prothonota- 
ry  of  the  court  of  Common  Pleas  of  his  county,  who  shall  enter  the  same 
on  his  docket,  and  the  said  suit  shall  then  be  proceeded  in  in  the  said  court 
as  if  originally  rightly  brought  there. 

9.  Sect.  XI.  The  warrants  authorized  by  the  said  act  of  the  twenty- 
ninth  of  March,  eighteen  hundred  and  twenty-four,  to  prevent  the  destruc- 
tion of  timber,  may  be  issued  by  the  justice,  on  the  oath  of  any  person 
cognizant  of  the  fact,  and  the  prosecution  authorised  by  the  said  act  may 
be  commenced  within  two  years  after  the  offence  shall  be  committed,  and 
it  shall  be  sufficient  to  convict  the  offender  that  he  knew  the  lands  on 
which  the  said  tree  or  trees  were  growing  did  not  belong  toliim  or  (o  any 
person  by  whom  he  was  authorized.     [See  Pvrdori'*  Digest,  355.] 
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Act  of  9th  April,  1833,  Pamph.  p.  480. 

An  act  to  abolish  the  imprisonment  for  debt,  and  for  other  purposes. 

10.  Sect.  I.  The  costson  appeals  hereafter  entered,  from  the  judgments 
of  justices  of  the  peace  and  aldermen,  shall  abide  the  event  of  the  suit,  and 
be  paid  by  the  unsuccessful  party  as  in  other  cases  :  fiovided,  That  if 
the  plaintiff  be  the  appellant,  he  shall  pay  all  costs  which  may  accrue  on 
the  appeal,  if  in  the  event  of  the  suit  he  shall  not  recover  a  greater  sum, 
or  a  more  favorable  judgment  than  was  rendered  by  the  justice:  A><d 
providfd  ulso,  That  if  the  defendant,  either  on  the  trial  of  the  cause  before 
the  justice  or  referees,  or  before  an  appeal  is  taken,  shall  offer  to  give  the 
plaintifF  a  judgment  for  the  amount  which  the  defendant  shall  admit  to  be 
due,  which  offer  it  shall  be  the  duty  of  the  justice  and  of  the  referees  to 
enter  on  the  record,  and  if  the  said  plaintiff,  or  his  agent,  shall  not  accept 
such  offer,  then  and  in  that  case,  if  the  defendant  shall  appeal,  the  plaintiff 
shall  pay  all  the  costs  which  shall  accrue  on  the  appeal,  if  he  shall  not  in 
the  event  of  the  suit  recover  a  greater  amount  than  that  for  which  the  de- 
fendant offered  to  give  a  judgment,  and  in  both  cases  the  defendant's  bill 
shall  be  taxed  and  paid  by  the  plaintiff,  in  the  same  manner  as  if  a  judg- 
ment had  been  rendered  in  court  for  the  defendant. 

Sect.  II.  So  much  of  any  act  of  Assembly  as  is  altered  or  supplied  by 
this  act,  shall  be  and  the  same  is  hereby  repealed. 

Sect.  III.  [ '  rivate.~\ 

11.  Sect.  IV.  From  and  after  the  passage  of  this  act,  no  person  shall 
be  imprisoned  for  any  debt  or  sum  of  money,  due  on  contract  contracted 
from  and  after  the  fourth  of  July  next,  where  the  debt  demanded,  or  judg- 
ment obtained,  is  less  than  five  dollars  and  thirty-lour  cents,  exclusive  of 
costs. 

Act  of  1st  April,  1834,  Pamph.  p.  161. 

An  act  to  protect  the  citziens  of  this  commonwealth  from  injuries  arising  from  mad  dogs 

running  at  large. 

12.  Sect.  I.  If  any  inhabitant  of  this  commonwealth  shall  make  com- 
plaint, under  oath,  to  any  justice  of  the  peace  within  the  county  in  which 
he  resides,  that  any  dog  owned  by  a  citizen  of  said  county  is  mad  or  has 
been  bitten  by  or  been  fighting  with  a  dog  that  is  mad,  it  shall  be  the  duty 
of  the  said  justice  to  give  notice  to  the  owner  to  appear  forthwith,  for  the 
hearing  of  the  said  complaint,  upon  which  hearing,  if  the  justice  shall  be 
satisfied  that  the  said  dog  is  mad,  or  that  he  has  been  bitten  by  or  been 
fighting  with  a  mad  dog,  he  shall  be  authorized  to  make  an  order  that  the 
said  dog  be  killed ;  and  if  the  owner  of  said  dog  shall  refuse  or  neglect 
to  put  him  to  death  immediately,  or  employ  some  one  to  kill  him,  he  shall 
pay  all  legal  costs  accruing  in  consequence  of  his  refusal  or  neglect;  and 
it)  such  case  it  shall  be  the  duty  of  the  justice  to  issue  an  order  to  any  con- 
stable of  the  county  who  may  be  most  convenient,  directing  him  forthwith 
to  put  the  said  dog  to  death,  and  who  shall  execute  the  same  under  the  pen- 
alty of  five  dollars  ;  at:d  if  no  constable  can  be  had  conveniently  to  execute 
the  said  order,  then  he  may  direct  the  order  tu  any  other  inhabitant  of  the 
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county  whom  he  may  designate,  whose  duty  it  shall  be,  under  the  like 
penalty  of  five  dollars,  to  execute  the  said  order. 

Act  of  14th  April,  1804,  Paraph,  p.  341. 

'  An  act  relative  to  the  organization  of  the  courts  of  justice. 

Sect.  I.  to  LXVII.     [See  Judiciary.'] 

Sect.  LXVIII.  to  LXXV.     [See  Attorneys.] 

13.  "Sect.  LXXV.  No  [alderman]  or  justice  of  the  peace  shall  prac- 
tice as  attorney  or  counsellor  in  any  case  which  has  been  or  may  be 
removed  from  before  him  by  appeal,  or  by  a  writ  of  certiorari,  or  act  as 
agent  in  any  such  case." 

[Repealed  so  jar  as  relates  to  alderman  heretofore  appointed,  post.  15.] 

Act  of  19th  February,  1835,  Pamph.  p.  39. 
A  further  supplement  to  an  act  for  acknowledging  and  recording  of  deeds. 

Sect.  I.     [See  Deeds  and  Mortgages.]   - 

14.  Sect.  II.  "  From  and  after  the  passage  of  this  act  the  aldermen 
for  the  county  of  Philadelphia  shall  have  like  jurisdiction  with  the  alder- 
men of  the  city  of  Philadelphia,  in  the  acknowledgment  of  deeds  and  other 
instruments  of  writing." 

Act  of  14th  April,  1835,  Pamph.  p.  259. 

A  supplement  to  an  act  entitled  '  An  act  relative  to  the  organization  of  courts  of  justice^' 
passed  the  14th  day  of  April,  1834. 

15.  Sect.  I.  The  seventy-fifth  section  of  the  act  to  which  this  a  sup- 
plement, shall  not  be  construed  to  extend  to  such  persons  as  at  the  time 
of  the  passage  of  said  act  held  or  exercised  the  office  of  alderman  or  no- 
tary public. 

Act  of  15th  April,  1835,  Pamph.  p.  291. 

A  further  supplement  to  an  act  entitled  "  An  act  to  incorporate  the  city  of  Pittsburg, 
and  for  other  purposes." 

Sect.  I.  to  VI.     [Private.] 

16.  Sect.  VII.  "  The  aldermen  and  justices  of  the  peace  of  every  city, 
incorporated  township  and  borough  of  this  commonwealth,  shall  have 
power  to  hear  and  determine  all  actions  of  debt  for  penalty,  for  the  breach 
of  any  ordinance,  by-law  or  regulation  of  such  city,  township  or  borough, 
in  the  same  manner,  and  subject  to  the  same  right  of  appeal  as  debts  un- 
der one  hundred  dollars,  and  such  actions  shall  be  instituted  in  the  corpo- 
rate name  of  such  city,  township  or  borough." 
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The  act  of  the  20th  of  February,  1833,  in  the  text,  is  an  enlargement  of  the  provisions 
of  the  sixteenth  section  of  the  act  of  the  20th  of  March,  1810,  [Purdon's  Digest,  p.  510,] 
to  which  it  is  a  supplement.  It  also  provides  for  other  cases  of  the  same  nature  not 
included  in  the  original  act,  especially  for  the  absconding  of  a  justice  of  the  peace,  or 
his  temporary  absence. 

The  tenth  section  of  the  act  of  the  8th  of  April,  1833,  in  the  text,  alters  the  provisions 
of  the  second  section  of  the  act  of  the  22d  of  March,  1814,  [Purdon's  Digest,  504,]  so 
far  as  regards  actions  of  trespass  or  trover,  brought  under  and  by  virtue  of  the  third 
section  of  the  act  of  the  29th  of  March,  1824,  [Purdon's  Digest,  855,]  which  is  as  fol- 
lows :  "  In  all  cases  where  any  person  after  the  said  first  day  of  September,  [  1 824,]  shall 
cut  down  or  fell,  or  employ  any  person  or  persons  to  cut  or  fell  any  timber,  tree  or  trees 
growing  upon  the  lands  of  another  without  the  consent  of  the  owner  thereof;  he,  she  or 
they,  so  offending,  shall  be  liable  to  pay  to  such  owner  double  the  value  of  such  trees 
so  cut  down  or  felled :  or  in  case  of  the  conversion  thereof  to  the  use  of  such  offender 
or  offenders,  treble  the  value  thereof,  to  be  recovered  with  costs  of  suit  by  action  of 
trespass  or  trover,  as  the  case  may  be ;  and  no  prosecution  by  indictment  shall  be  any 
bar  to  such  action." 

The  same  act  provided  that  a  justice  of  the  peace,  on  complaint  on  oath  made  by  the 
party  injured  or  his  agent,  should  issue  his  warrant  and  oblige  the  offenders  to  find 
surety  for  their  appearance  at  the  next  court  of  Quarter  Sessions,  and  be  of  good  behaviour 
in  the  mean  time,  and  that  the  prosecution  should  be  commenced  within  one  year  after 
the  commission  of  the  offence. 

The  eleventh  section  of  the  act  in  the  text,  provides  that  the  warrants  aforesaid  may 
issue  "on  the  oath  of  any  person  cognizant  of  the  fact"  and  that  "the  prosecution 
may  be  commenced  within  two  years  after  the  offence  shall  be  committed  ;"  it  also  spec- 
ifies what  proof  "  shall  be  sufficient  to  convict  the  offender." 

By  the  act  of  the  9th  of  April,  1833,  in  the  text,  the  previous  law  in  regard  to  costs 
on  appeals  from  justices  of  the  peace,  which  was  rather  penal  in  its  character,  is  repealed, 
and  the  provisions  of  the  act  substituted  in  its  stead.  Another  important  alteration  effec- 
ted by  the  act  aforesaid  is  the  abolishment  of  imprisonment  for  debt  where  the  sum  is 
less  than  five  dollars  and  thirty-four  cents. 


[For  notes  and  references  on  Evidence,  Execution  and  Constables — see  those  titles."] 

Justices  of  the  peace  hold  the  place  of  both  court  and  jury.  It  is  their  province  to 
determine  the  law  and  the  facts.  They  are  as  solemnly  bound  by  the  law,  both  com- 
mon and  statute,  as  the  judges  of  the  courts,  though  the  same  precision  and  technical 
foimality  are  not  required  of  them.  The  parties  to  a  suit ;  the  cause  of  action;  the 
evidence  required  to  support  it ;  the  competency  of  witnesses  and  of  testimony  general- 
ly ;  the  order  of  proceeding  ;  the  operation  of  judgment;  right  to  execution  and  satis- 
faction ;  are  but  a  branch  of  the  general  jurisprudence  of  the  state ;  and  are  to  be 
regulated  and  conducted  by  the  same  laws  whether  in  court  or  before  a  justice.  2  Pa. 
Black.  390. 

A  justice  of  the  peace  has  no  jurisdiction  except  where  his  judgment  is  to  be  for  a 
sum  certain.     Knight  v.  Wiltberger,  4  Yeates,  127. 

Not  in  an  action  of  account  render.     Wright  v.  Guy,  10  S.  &  R.  229. 

Nor  of  any  action  upon  a  judgment  of  a  court  of  record.  Eason  v.  Smith,  8  S.  &R.  341. 

Nor  of  an  action  for  a  legacy,  or  founded  on  an  illegal  devastavit.  Wilson  v.  Long, 
12  S.  &  R.  58. 

Nor  of  actions  of  trespass  on  the  case.  Arnold  v.  Zell,  2  Pa.  Rep.  292  ;  Hobbs  v 
Guss,  13  S.  &  R.  417. 

Nor  of  an  action  on  a  sheriff's  bond.     Commonwealth  v.  Reynolds,  17  S.  &  R.  367. 

A  ustice  of  the  peace  has  no  jurisdiction  of  an  action  to  recover  damages  for  a  defi- 
ciency in  quantity  on  a  contract  for  the  sale  of  land.     Lee  v.  Dean,  3  Rawle,  325. 

Nor  in  any  case  of  contract  for  the  sale  or  conveyance  of  lands  or  tenements.  Ibid. 
and  SechristV.  Connelly,  1  Pa.  Rep.  388  ;  Campbell  v.  Gallagher,  2  Watts,  135. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  on   an  insolvent  bond  being  in 
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amount  not  exceeding  $100.     Goodrich  v.  Tracy,  1  Pa.  Rep.  64;  Jones  v.  Smith,  3 
Pa.  Rep.  462. 

And  also  of  a  cause  of  action  arising  on  a  covenant  contained  in  a  deed  of  conveyance 
for  the  payment  of  ground  rent.     Royer  v.  Ake,  1  Pa.  Rep.  461. 

A  justice  of  the  peace  has  not  jurisdiction  of  an  action  on  a  constable's  bond.  Blue 
v.  The  Commonwealth,  Supreme  Court  at  Harrisburg,  May  Term,  1835. — MS. 

The  jurisdiction  of  justices  of  the  peace  in  civil  cases  is,  in  this  state,  derived  alto- 
gether from  statutes  or  acts  of  Assambly,  and  where  a  cause  of  action  is  not  expressly 
embraced  in  any  of  these,  a  justice  cannot  interfere.,  Hennigrass  v.  M'Gill,  1  Ashmead, 
152  ;  Taylor  v.  Manderson,  ibid,  130  ;  3  Pa.  Rep.  470. 

Where  a  justice  or  alderman  has  authority  to  inquire  into  an  offence  and  to  take  bail, 
he  may  take  a  recognizance  for  his  appearance  before  him  from  time  to  time.  Com-' 
monwealth  v.  Ross,  6  S.  &  R.  427. 

The  judgment  of  a  justice  of  the  peace  in  a  cause  in  which  he  has  jurisdiction,  is 
conclusive  upon  the  parties,  however  erroneous,  unless  reversed  on  certiorari  or  appeaL 
Emery  v.  Nelson,  9  S.  &  R.  12. 

A  justice  of  the  peace  being  a  judicial  officer,  must  have  his  court  or  place  of  admin- 
istering justice :  and  in  order  to  the  validity  of  an  amicable  judgment  upon  his  docket, 
the  party  confessing  the  same  must  be  before  him  and  at  his  office.  King  v.  King's  ad- 
ministrator, 1  Pa.  Rep.  15. 

A  sworn  copy  of  the  entries  in  the  docket  of  a  justice  of  the  peace  is  admissable  in 
evidence  with  the  same  effect,  as  the  docket  itself.  Justices  of  the  peace  are  ordered  by 
act  of  assembly  to  keep  a  docket  and  enter  therein  the  proceedings  in  suits  brought  be- 
fore them.  These  dockets  are  of  a  public  nature,  and  ought  to  be  kept  in  the  office  of 
the  justice  where  all  persons  may  have  access  to  them.  If  nothing  short  of  the  original 
docket  was  evidence  in  courts  of  justice,  great  inconveniences  might  follow  ;  because 
several  persons  might  have  occasion  to  give  them  in  evidence  in  different  courts  at  the 
same  time.  They  fall  within  the  rule  of  public  books  which  ought  not  to  be  removed  ; 
and  of  which,  therefore,  the  law  permits  copies  proved  by  oath  to  be  evidence.  Welsh 
v.  Crawford,  14  S.  &  R.  440. 

The  copy  of  a  document  to  be  evidence,  must  be  proved  by  one  who  swears  that  he 
has  compared  it  with  the  original.     1  Starkie  on  Evidence,  159. 

On  an  appeal  to  the  Common  Pleas  from  the  judgment  of  a  justice  of  the  peace,  the 
record  may  be  amended  by  the  transcript;  and  if  a  declaration  be  filed,  it  may  be  amended 
also  so  as  to  correspond  with  the  record.     Smith  v.  Boyer,  2  Watts,  173. 

A  recognizance  taken  by  a  justice  upon  an  appeal  by  a  defendant,  must  contain  the 
condition  that  the  recognizor  shall  be  discharged  from  liability,  if  the  defendant,  in  the 
event  of  the  offermance  of  the  judgment  of  the  justice,  shall  pay  the  debt,  interest  and 
costs.     Pier  v.  M'Kinney,  2  Watts,  103. 

A  practice  in  some  places  obtains  before  justices  of  the  peace,  of  suffering  a  plaintiff 
to  draw  up  an  account  and  to  prove  it  by  his  own  oath,  and  on  such  evidence  to  main- 
tain a  suit  against  the  defendant.  It  is  an  erroneous  practice,  not  having  any  pretence 
of  law  or  justice  to  sustain  it.  3  Pa.  Black.  357. 

A  justice  of  the  peace  has  power  to  supersede  an  execution  issued  by  him,  and  such 
supersedeas  will  exhonerate  the  constable  from  liability.  Sherman  v.  Phoutz,  1  Pa. 
Rep.  61. 

Where  defendant  claims  a  right  to  offsett  a  demand  over  $100,  the  justice  is  right  ire 
rejecting  the  evidence  of  such  offsett  on  the  ground  that  it  exceeds  his  jurisdiction,  but 
if  the  demand  of  defendant  is  composed  of  several  items  he  may  sett  off  such  of  them' 
as  do  not  exceed  the  jurisdiction  of  the  justice.     Holden  v.  Wiggins,  3  Pa.  Rep.  469. 

If  the  recognizance  entered  into  on  an  appeal  from  the  justice  be  defective,  the  proper 
mode  is  to  obtain  a  rule  upon  the  appellant  to  perfect  his  appeal  within  a  given  time,  or 
show  cause  why  it  should  not  be  dismissed.  Huntingdon  v.  Jackson,  2  Pa.  Rep.  431. 
Means  v.  Trout,  16  S.  &  R.  349. 

A  defendant  against  whom  a  justice  of  the  peace  had  rendered  a  judgment,  entered; 
an  appeal,  a  transcript  of  which  the  justice  promised  to  file  in  the  Common  Pleas,  but 
which  he  did  not  do  in  time.     Held  that  the  misconduct  of  the  justice  was  not  official, 
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and  such  as  would  justify  the  court  in  sustaining  the  appeal  entered  after  the  first  day 
of  the  next  term.     Houk  v.  Knop,  2  Watts,  72. 

A  judgment  being  a  lien  on  the  laud  of  a  freeholder,  takes  away  the  right  of  freehold 
which  entitles  the  possessor  to  a  stay  of  execution  on  a  judgment  before  a  justice  of  the 
peace.     Clippinger  v.  Creps,  2  Watts,  45. 

The  same  in  controversy  and  not  the  amount  of  the  judgment  regulates  the  right  of 
appeal,  under  the  fourth  section  of  the  act  of  the  20th  of  March,  1810  ;  and  what  the 
amount  in  controversy  was,  may  be  made  to  appear  by  parol  evidence  as  well  as  by  the 
record  of  the  justice.  Downey  v.  Ferry,  2  Watts,  304.  3  Pa.  Rep.  119.  M'Gonnegal 
v.  Hopper,  1  Ashmead,  195. 

If  a  justice  of  the  peace  erroneously  rejects  a  recognizance  offerred  by  a  party  for  the 
purpose  of  appeal  within  twenty  days,  he  may  allow  it  after  the  twenty  days  on  disco* 
vering  his  mistake,  and  the  appeal  is  good.     Noble  v.  Houk,  16  S.  &  R.  421. 

An  appeal  lies  from  the  judgment  of  a  justice  of  the  peace  in  an  'action  for  the  penalty 
incurred  by  neglecting  to  serve  notice  under  the  arbitration  act  of  the  20th  March, 
1810.     Commonwealth  v.  Bennet,  16  S.  &  R.  244. 

A  justice  of  the  peace  incurs  the  penalty  of  the  act  for  taking  more  than  legal  fees, 
by  demanding  and  receiving  illegal  fees,  though  it  is  done  by  mistake  or  ignorance,  and 
without  any  corrupt  intent.     Coates  v.  Wallace,  17  S.  &  R.  75. 

No  appeal  lies  from  the  judgment  of  a  justice  of  the  peace  in  a  matter  exceeding  $100. 
Morrison  v.  Weaver,  4  S.  &  R.  190. 

Nor  when  the  justice  has  entered  judgment  on  an  award  of  referees  from  before  him 
where  the  sum  awarded  exceeds  $100.     1  Ashmead,  23. 

Justices  of  the  peace  have  a  similar  power  to  that  in  daily  exercise  by  courts  of  jus- 
tice, to  open  a  judgment,  if  it  is  apparent  that  the  process  has  been  wrongfully  and 
fraudulently  abused.     Gaily  v.  Davenport,  1  Ashmead,  149. 

Upon  an  affidavit  of  a  just  and  legal  defence  arising  from  facts  occurring  after  the 
judgment,  the  justice  should  grant  a  rule  to  show  cause  why  the  judgment  should  not 
be  opened,  and  on  proper  evidence  being  given  of  payment  in  part  or  in  whole,  or  of 
any  other  good  ground  of  defence  arising  since  the  judgment,  do  complete  justice  be- 
tween the  parties.     Pominer  v.  Wells,  1  Aohmead,  21. 

An  informality  in  the  name  of  the  plaintiff  in  a  suit  before  a  justice  of  the  peace  will 
be  disregarded  on  an  appeal  to  the  Common  Pleas,  (iraha  n  v.Vanderslice,  2  Watts,  131. 

A  justice  of  the  peace  of  one  county  may  issue  an  execution  upon  a  certified  tran* 
script  of  a  judgment  on  the  docket  of  a  justice  of  another  county  in  all  cases  where  the 
latter  might  legally  have  issued  one  ;  he  may  therefore  issue  execution  on  it  without  the 
precaution  of  a  scire  facias,  although  that  would  be  a  very  proper  measure.  Keleer  v. 
keal,  2  Watts,  424. '  Keck  v.  Applebaugh,  2  Penn.  Rep.  465. 
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Act  of  April  8,  1829,  extended, 

Benefit  of  the  present  law  secured  to  per- 
sons proceeded  against  under  the  act 
of  March  22,  1820, 

Acts  to  encourage  the  warranting  and 
patenting  land  ndrth  and  west  of  the 
Ohio  and  Allegheny  rivers,  revived 
and  continued, 

First  and  third  sections  of  the  act  of 
April  6,  1830,  repealed, 

Interest  on  the  puichase  money  of  un- 
drawn donation  lots, 


Surveys  made  before  the  receipt  of  war- 
rants, declared  valid,  6 
Act  relative  to  patenting  land,  extended,  7 
How  interest  shall  be  calculated  on  mort- 
gages to  the  commonwealth  prior  to 
Jan.  26, 1816,                                            8 
Certain  provisions  of  the  act  of  April  3, 

1792,  repealed,  9 

Acts  relative  to  patenting  land,  extended,  10 
Lands  on  which  money  is  due  to  the 
commonwealth,  in  what  manner  ap- 
praised and  rated,  11 


Act  of  21st  March,  18:31,  Pamph.  p.  190. 

Art  act  to  extend  the  provisions  of  an  act,  entitled,  •'  An  act  relative  to  the  patenting 
of  lands,"  passed  the  eighth  day  of  April,  Anno  Domini,  one  thousand  eight  hun- 
dred and  twenty-nine. 

1.  Sect.  I.  All  and  every  of  the  provisions  of  an  act,  entitled,  "  An 
act  relative  to  the  patenting  of  lands,"  passed  the  eighth  day  of  April, 
Anno  Domini,  one  thousand  eight  hundred  and  twenty-nine,  be  and  the 
same  are  hereby  extended,  and  shall  continue  in  full  force  and  operation 
for  the  term  of  one  year,  from  and  after  the  eighth  day  of  April  next,  en- 
suing :  Provided,  That  persons  who  have  or  may  hereafter  execute  a 
mortgage  or  mortgages  to  the  Governor,  for  the  use  of  the  commonwealth, 
to  secure  the  purchase  money  and  interest  due  on  lands,  may  pay  the 
whole  or  any  part  of  the  amount  due,  in  advance,  at  any  time  within  the 
period  limited  by  the  mortgage. 

2.  Sect.  II.  All  persons  against  whom  suits  have  been  instituted,  un- 
der the  third  section  of  "  An  act  directing  the  recovery  of  the  principal 
and  interest  due  the  commonwealth,"  approved  the  twenty-second  day  of 
March,  one  thousand  eight  hundred  and  twenty,  shall  be  entitled  to  the 
same  privileges  and  provisions  as  is  provided  by  the  first  section  of  this 
act,  and  that  no  further  prosecution  of  said  suits  shall  be  enforced  till  the 
expiration  of  the  said  term  of  one  year. 

Act  of  30th  March,  1831,  Pamph.  p.  237. 

An  act  to  revive  and  further  to  continue  an  act  to  encourage  the  warranting  and  pa- 
tenting of  lands  north  and  west  of  the  rivers  Ohio  and  Allegheny  and  Conewango 
creek. 

3.  Sect.  1.  The  acts  passed  on  the  first  and  twentieth  days  of  March, 
one  thousand  eight  hundred  and  eleven,  relative  to  the  settlement  of  dis- 
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puted  titles,  and  to  encourage  the  patenting  oflands  north  and  west  of  the 
rivers  Ohio  and  Allegheny,  and  Conewango  creek,  and  the  provisos  to 
the  act  passed  the  fourteenth  day  of  March,  one  thousand  eight  hundred 
fourteen,  entitled,  "  An  act  explanatory  of  an  act  for  the  sale  of  vacant 
lands  within  this  commonwealth,"  be  and  the  same  are  hereby  revived 
and  continued  in  force  until  the  first  day  of  April,  one  thousand  eight 
hundred  and  thirty-six. 

Sect.  II.  All  proceedings  under  the  said  aces,  since  the  first  day  of 
April  last,  are  hereby  recognized  as  valid,  in  the  same  manner  as  though 
the  said  acts  had  not  expired. 

Act  of  4th  April,  1831,  Pamph.  p.  501. 

A  further  supplement  to  the  act  entitled  "  An  act  to  authorize  the  officers  of  the  land  office 
to  accept  returns  of  surveys,  and  direct  patents  to  issue  where  an  excess  of  more  than 
ten  per  cent,  is  returned,"  passed  the  13th  day  of  March,  1817. 

4.  Sect.  I.  The  first  and  third  sections  of  the  act  of  the  sixth  day  of 
April,  A.  D.  one  thousand  eight  hundred  and  thirty,  entitled,  "An  act 
authorizing  and  requiring  the  Surveyor  General  to  accept  returns  of 
surveys  in  certain  cases,"  be  and  the  same  are  hereby  repealed. 

Act  of  5th  April,  1832,  Pamph.  p.  277. 

An  act  further  to  extend  the  provisions  of  an  act  relative  to  the  patenting  of  lands,  passed 
the  eighth  day  of  April,  one  thousand  eight  hundred  and  twenty-nine. 

5.  Sect.  I.  All  the  provisions  of  the  act  entitled  "  An  act  relative  to 
the  patenting  of  lands,"  passed  the  eighth  day  of  April,  Anno  Domin,  one 
thousand  eight  hundred  and  twenty-nine  :  And  also  of  the  act  to  extend 
the  provisions  of  the  foregoing  act,  passed  the  twenty-first  day  of  March, 
Anno  Domini,  eighteen  hundred  and  thirty-one,  be  and  the  same  are  here- 
by extended,  and  shall  continue  in  full  force  and  operation  for  the  term  of 
one  year  from  and  after  the  eighth  day  of  April,  A.  D.  one  thousand 
eight  hundred  and  thirty-two. 

Sect.  IE.  The  purchaser  of  undrawn  donation  lots  shall  not  be  requir- 
ed to  pay  interest  on  the  purchase  money  on  the  donation  tracts  of  land, 
prior  to  the  date  of  the  act  authorizing  the  sale  of  the  said  lands  or  lots, 
passed  the  sixth  day  of  March,  one  thousand  eight  hundred  and  thirteen. 

Act  of  3d  May,  1832,  Pamph.  p.  431. 

An  act  to  confirm  certain  surveys  of  lands  returned  and  accepted  in  the  Land  Office. 

6.  Sect.  I.  All  the  surveys  of  land  heretofore  returned  and  accepted 
by  the  officers  of  the  land  office,  are  hereby  declared  to  be  valid  and 
effectual,  to  all  intents  and  purposes,  notwithstanding  the  said  surveys  may 
have  been  actually  made  on  the  ground  before  the  warrants  on  which  they 
were  returned  had  been  placed  in  the  hands  of  the  deputy  surveyor.  Pro- 
vided, That  this  act  shall  not  be  so  construed  as  to  alter  or  impair  the 
existing  rights  of  third  persons. 


LAND  OFFICE.  363 

Act  of  25th  March,  1833,  Pamph.  p.  92. 

An  act  further  to  extend  the  provisions  of  an  act  relative  to  the  patenting  of  lands,  passed 
the  eighth  day  of  April,  1829. 

7.  Sect.  I.  All  the  provisions  of  the  act  entitled  "An  act  relative  to  the 
patenting  of  lands,"  passed  the  eighth  day  of  April,  Anno  Domini  eighteen 
hundred  and  twenty -nine,  and  also  of  the  act  to  extend  the  provisions  of 
the  foregoing  act,  passed  the  twenty-first  day  of  March,  Anno  Domini 
eighteen  hundred  and  thirty-one,  be  and  the  same  are  hereby  extended, 
and  shall  continue  in  full  force  and  operation  for  the  term  of  one  year  from 
and  after  the  eighth  day  of  April,  Anno  Domini  eighteen  hundred  and 
thirty-three. 

Resolution  of  8th  April,  1833,  Pamph.  p.  497. 
Resolution  relative  to  calculating  interest  upon  mortgages  in  the  land  office. 

8.  In  calculating  the  amount  due  on  mortgages  to  the  Commonwealth, 
executed  prior  to  the  twenty-fifth  day  of  January,  one  thousand  eight  hun- 
dred and  sixteen,  the  Secretary  of  the  Land  Office  shall  make  the  same 
allowances  and  deductions,  and  make  the  calculation  in  the  same  way  as 
if  the  mortgage  had  been  executed  subsequent  to  the  said  twenty-fifth  of 
January,  one  thousaud  eight  hundred  and  sixteen. 

Act  of  3d  April,  1833,  Pamph.  p.  129. 

A  supplement  to  the  act  entitled  "An  act  for  the  sale  of  the  vacant  lands  within  this 
commonwealth,"  passed  tlie  third  of  April,  one  thousand  seven  hundred  and  ninety- 
two. 

9.  Sect.  I.  So  much  of  the  act  to  which  this  is  a  supplement,  as  re- 
quires an  improvement,  settlement  and  residence  to  be  made,  on  any  tract 
of  land  sold  under  and  by  virtue  of  the  said  act,  in  order  to  the  confirma- 
tion and  completion  of  the  title  thereto,  be  and  the  same  is  hereby  repeal- 
ed ;  and  if  any  tract  of  land  requiring  the  performance  of  such  conditions 
to  the  perfecting  of  its  title,  has  been  or  shall  be  fully  paid  for,  duly  sur- 
veyed and  returned,  a  patent,  if  not  already  granted,  may  and  shall  be 
granted  to  the  owner  thereof,  upon  the  payment  of  the  usual  fees  of  office, 
and  the  title  to  every  such  tract  of  land  shall  be  as  valid,  as  if  the  improve- 
ment, residence  and  settlement,  required  by  the  said  act,  had  been  made  : 
Provided  nevertheless,  That  nothing  in  this  act  shall  be  construed  to  im- 
pair or  affect  any  right  or  title  that  may  have  been  acquired  by  residence, 
settlement  and  improvement,  agreeably  to  and  under  the  provisions  of  the 
said  act,  or  otherwise,  nor  to  give  any  advantage  to  either  party,  in 
any  suit  now  pending,  or  that  may  be  hereafter  brought ;  but  every  such 
right  and  title  shafl  be  as  valid  and  effectual,  as  if  this  act  had  not  been 
passed  :  And  provided  further,  That  no  patent,  granted  to  a  warrantee 
in  pursuance  of  this  act,  shall  be  given  in  evidence  against  any  actual  set- 
tler, or  person  claiming  under  him,  in  any  cause  where  the  title  to  said 
land  shall  come  in  question. 
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Act  of  10th  April,  1834,  Pamph.  p.  250. 

An  act  further  to  extend  the  provisions  of  an  act  relative  to  the  patenting  of  lands,  passed 
the  eighth  day  of  April,  1829. 

10.  Sect.  I.  All  the  provisions  of  the  act,  entitled  "An  act  relative  to 
the  patenting  of  lands,"  passed  the  eighth  day  of  April,  Anno  Domini, 
eighteen  hundred  and  twenty-nine  ;  and  also  of  the  act,  to  extend  the  pro- 
visions of  the  foregoing  act,  passed  the  twenty-first  day  of  March,  Anno 
Domini,  eighteen  hundred  and  thirty-one  be,  and  the  same  are  hereby  ex- 
tended, and  shall  continue  in  full  force  and  operation  for  the  term  of  one 
year,  from  and  afier  the  eighth  day  of  April,  Anno  Domini,  eighteen  hun- 
dred and  thirty-four. 

Act  of  10th  April,  1835,  Pamph.  p.  148. 

An  act  to  graduate  lands  on  which  money  is  due  and  unpaid  to  the  commonwealth  of 

Pennsylvania. 

11.  Sect.  I.  The  county  commissioners  of  the  several  counties  of  this 
commonwealth,  shall  be  a  board  of  appraisers,  for  the  following  purpose, 
viz  :  it  shall  be  their  duty  to  appraise  all  lands  on  which  any  purchase 
money  is  due  to  the  commonwealth,  if  desired  so  to  do  by  the  owner  or 
owners  thereof,  a  majority  of  the  beard  to  yiew  the  ground;  the  expense 
of  such  view  and  appraisement  to  be  paid  by  the  owner  of  the  land. 

Sect.  II.  The  board,  or  a  majority  of  them,  shall  appraise  such  land 
or  lands  for  its  cash  value,  and  shall  make  a  table  of  rates,  numbers  one, 
two,  three,  four ;  all  land  valued  at  ten  dollars  per  acre  and  upwards,  shall 
be  rated  number  one;  all  lands  valued  at  more  than  seven  and  less  than 
ten  dollars  per  acre,  shall  be  rated  number  two  ;  all  lands  valued  at  more 
than  four  dollars  and  not  more  than  seven  dollars  per  acre,  shall  be  rated 
number  three;  all  lands  valued  at  four  dollars  or  less  per  acre,  shall  be 
rated  number  four:  Provided,  That  in  making  the  valuation  of  lands  the 
value  of  the  buildings  thereon  erected  shall  be  deducted. 

Sect.  III.  All  land  rated  number  one  shall  pay  the  amount  of  the 
purchase  money,  with  six  per  cent,  per  annum  interest  thereon  ;  number 
two  shall  pay  such  purchase  money,  and  four  and  one  half  per  cent,  per 
annum  interest  thereon;  number  three  shall  pay  such  purchase  money, 
and  three  per  cent,  per  annum  and  interest  thereon ;  number  four  shall 
pay  the  original  purchase  money,  without  interest. 

Sect.  IV.  The  board  of  appraisers  shall  keep  a  record  of  their  valua- 
tions in  a  book  to  be  kept  for  that  purpose;  and  a  certified  copy  thereof, 
under  seal,  shall  be  good  evidence  on  an  application  to  procure  patents 
and  pay  the  purchase  money  due  the  commonwealth. 

Sect.  V.  The  appraisers,  before  entering  on  the  duties  enjoined  on 
them  by  this  act,  shall  be  sworn  or  affirmed  that  they  will  justly  and  im- 
partially appraise  the  land,  in  all  cases  where  called  to  act;  and  f hall 
be  allowed  one  dollar  and  fifty  cents  per  day  ibr  each  day  spent,  and  four 
cents  for  each  mile  circular  travelled  by  them,  in  discharging  the  duties 
enjoined  by  this  act. 

Sect.  VI.     This  act  shall  continue  in  force  three  years  and  no  longer. 

Sect.  VII.  All  laws  of  this  commonwealth  are  hereby  repealed  so  far 
as  they  are  altered  by  this  act,  and  no  further. 
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The  Penn  family  were  once  the  sole  owners  anJ  proprietaries,  not  only  of  the  govern- 
ment, but  of  the  soil  of  Pennsylvania,  not  in  a  political,  but  in  their  private  and  indivi- 
dual capacities  ;  not  as  trustees  for  the  people,  as  to  the  whole  or  any  part  of  the  soil, 
but  in  absolute  fee  simple,  for  their  individual  use* ;  and  this  right  was  no  otherwise 
defined  by  concessions  or  agreements  by  William  Penn  or  his  decendants,  than  to  ren- 
der them  trustees  for  such  individuals  as  should  acquire  equitable  rights  to  particular 
portions  of  land,  under  general  promises,  rules,  or  regulations,  which  they  may  from 
time  to  time  have  entered  into  and  established.  Penn  v.  Kline,  Circuit  Court,  4  Dal!, 
406 ;  S.  C.  1  Peters'  Rep.  498,  in  note  ;   1  W.  C.  C.  R.  207. 

In  Pennsylvania,  there  are  two  modes  by  which  a  title  to  lands  may  be  acquired  from 
the  commonwealth  :  First,  by  warrant  or  location  and  survey  ;  and  second,  by  an  actu- 
al personal  resident  settlement  upon  the  land  itself.  The  exercise  of  acts  of  ownership, 
for  any  length  of  time,  will  not  raise  such  a  presumption  of  a  grant  from  the  Common- 
wealth as  to  be  itself  a  good  title.     M'Mutrie  v.  M'Cormick,  3  Pa.  Rep.  428. 

An  improvement  in  order  to  be  available  in  law,  so  as  to  give  a  presumptive  right  to 
land,  must  be  commenced  with  an  intent  to  make  an  immediate  settlement,  and  prosecu- 
ted with  due  diligence  until  the  settlement  be  completed,  and  if  done  so,  the  title  thus 
acquired,  will  relate  back  to  the  commencement  of  the  improvement.     Ibid. 

It  has  not  been  precisely  established,  within  what  period  a  party  is  bound  to  return 
his  survey,  circumstances  have  induced  courts  and  juries  to  make  different  allowances  in 
different  cases.  It  seems  it  should  not  exceed  seven  years,  and  that  that  period  will  be 
fixed  in  analogy  to  the  limitation  in  the  act  of  the  25th  of  March,  1785.  Star  and  others 
v.  Bradford,  2  Pa.  Rep.  384. 

A  precisely  descriptive  warrant  must  be  followed  up  with  reasonable  attention,  in 
order  to  give  title  from  its  date.  So  of  a  vague  warrant  from  the  time  of  survey.  Cham- 
bers v.  Mifflin,  1  Pa.  Rep.  74. 

An  application  and  survey  may  be  abandoned,  but  whether  or  not  depends  on  the 
facts  to  be  found  by  the  jury.     Adleman  y.  Masterson,  1  Pa.  Rep.  454. 

Islands  in  navigable  rivers  in  Pennsylvania  belong  to  the  state,  whether  the  tide  flows 
and  reflows  in  such  rivers,  or  otherwise.     Carson  v.  Blazer,  2  Binn.  477,  485. 

And  such  islands  have  never  been  the  subjects  of  appropriation,  either  by  office  right 
or  settlement,  under  the  proprietary  government  or  since  the  revolution.  Hunter  v. 
Howard,  10  S.  &  R.  245. 

In  the  acts  of  assembly,  as  in  common  parlance,  there  is  a  difference  between  an  im- 
provement and  a  settlement.  An  improvement  may  be  made  by  clearing  land,  and  cul- 
tivating it,  without  residing  upon  it.  A  settlement  requires  an  actual  residence.  Bix- 
ler  v.  Baker,  4  Binn.  218  ;  Gilday  v.  Watson,  5  S.  &  R.  26G. 

If  one  makes  a  settlement  with  intent  to  take  up  the  whole  of  a  vacancy,  the  law 
extends  his  possession  over  the  whole,  and  any  person  entering  against  his  will  is  a 
trespasser.     Gilday  v.  Watson,  2  S.  &  R.  410. 

The  accidental  clearing  over  the  boundary  of  patented  land  does  not  vest  an  interest 
in  the  vacant  lands  of  the  commonwealth,  or  constitute  an  improvement.  Morris  v. 
Thomas,  5  Binn.  77. 

An  early  personal  resident  settlement  will  be  preferred  to  a  patent,  unless  there  has 
been  an  abandonment  of  the  improvement  right.     Elliot  v.  Bennet,  3  Yeates,  287. 

Land,  held  by  warrant  and  survey,  is  subject  to  the  same  laws  of  descent,  devise,  and 
conveyance,  as  the  legal  estate,  and  to  dower  and  curtesy  ;  and  an  ejectment  may  he- 
supported  on  it.     Maclay  v.  Work,  8  Binn.  158. 

Settlement  rights  are  subject  to  the  same  rules  of  descent  as  other  lands.  Workman 
et  al.  v.  Gillespie,  3  Yeates,  571. 

It  is  against  conscience  to  take  out  a  warrant  for  land  knowing  that  another  person 
has  paid  for  the  same  land,  and  obtained  a  warrant  which  covers  it ;  aud  where  a  war- 
rant is  descriptive,  there  is  no  ground  for  supposing  that  the  warrantee  intended  to 
relinquish  it,  because  he  has  neglected  to  have  a  survey  made.  M'Cullough  v.  Wal- 
lace, 8  S.  &  R.  181. 

A  warrant  holder  must  use  due  diligence  to  get  it  surveyed,  or  he  loses  his  priority. 
Gordon  v.  Ker,  1  W.  C.  C.  R.  322. 

It  is  the  duty  of  the  holder  of  a  warrant,  on  application,  however  precise  and  descrip- 
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tive,  to  show  the  lands  to  the  surveyor,  and  to  furnish  provisions  and  chain  carriers,  or 
pay  the  expenses  thereof.  If  the  survey  be  fairly  made  without  the  attendance  of  the 
warrantee,  the  surveyor  is  to  be  considered  as  his  agent,  and  the  warrantee  is  bound  by 
his  acts.     Hunter  v.  Weaver,  4  Yeates,  107. 

An  application  for  land  vests  in  the  applicant  a  right,  though  not  a  perfect  right.  It 
is  the  inception  of  a  title  which  may  be  rendered  perfect  by  future  proceedings,  or  aban- 
doned by  the  applicant,  or  lost  by  negligence.     Philips  v.  Shaffer,  5  S.  &  R.  215. 

Applications  to  the  land  office  vest  no  title,  and  give  no  right,  unless  followed  up 
with  proper  diligence  ;  and  such  location  may,  like  an  improvement  right,  be  forfeited  by 
abandonment  and  dereliction.  Blaine  v.  Crawford,  1  Yeates,  289  ;  Irvin  v.  Nichols, 
ibid,  193  ;  Drinker  v.  Holliday,  2  Yeates,  88  ;  Ewing  v.  Barton,  ibid,  318  ;  Lowry  v. 
Gibson,  ibid.  81  ;  Lilly  v.  Paschall's  executors.  2  S.  &  R.  378. 

The  marked  trees  and  lines  on  the  ground  are  the  true  survey ;  the  return  of  survey 
is  only  evidence  thereof,  and  may  be  controlled  by  the  actual  survey.  Yoden  v.  Flem- 
ming,  2  Yeates,  311;   Hall  v.  Powell,  4  S.  &  R.  462  ;  Philips  v.  Shaffer,  5  S.  &  R.  215. 

One  who  obtains  a  patent  for  land  to  which  he  is  not  entitled,  is  a  trustee  for  him 
who  has  the  right.     Duer  v.  Boyd,  1  S.  &  R.  203. 

It  is  settled,  that  a  patent  is  prima  facie  evidence  of  title  and  of  survey.  James  v. 
Betz,2  Binn.  12. 
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The  admission  of  a  party  claiming  right  to  defend  in  ejectment  as  landlord,  under 
the  ninth  section  of  the  act  of  21st  March,  1772,  is  an  act  of  the  court,  whose  duty  it 
is  to  enquire  before  making  the  order,  whether  the  applicant  really  stands  in  the  relation 
of  landlord,  or  whether  his  claim  of  title  is  consistent  with  the  possession  of  the  occu- 
pier.    M'Olay  v.  Benedict,  1   Rawle,  424. 

To  entitle  a  landlord  to  demand  from  his  tenant  security  for  the  payment  of  three 
months'  rent,  or  a  surrender  of  the  possession  of  the  premises,  under  the  act  of  25th 
March,  1825,  it  is  not  sufficient  that  the  tenant  has  removed  part  of  his  goods  without 
leaving  sufficient  to  secure  the  payment  of  three  months'  rent,  while  he  himself  remains 
in  possession  of  the  premises.     Freytag  v.  Anderson,  1  Rawle,  73. 

To  give  the  justices  jurisdiction  under  this  act  the  removal  of  the  lessee  is  necessary. 
Ibid. 

A  lease  for  no  determinate  period  of  time,  but  by  which  an  annual  rent  is  reserved, 
payable  quarterly,  is  a  lease  from  year  to  year,  so  long  as  both  parties  please  ;  it  is 
binding  on  the  parties  prospectively  for  one  year  only,  capable  however,  of  being  ex- 
tended to  a  second,  third,  fourth  or  fifth  year,  and  so  on,  unless  determined  by  the  dissent 
of  either  party,  which  may  be  done  at  the  close  of  any  one  year  by  giving  three  months 
previous  notice  to  that  effect,  but  at  no  time  before  the  close  of  a  year,  after  it  has  once 
commenced.     Lesley  et  al.  v.  Randolph,  4  Rawle,  123. 

Consequently,  where  the  tenant  continues  to  hold  the  demised  premises  until  after 
the  commencement  of  the  second  year,  without  offering  to  surrender  the  possession  to 
the  landlord  or  receiving  from  him  notice  to  quit,  he  is  entitled  to  hold  for  another  year 
in  despite  of  the  landlord,  but  at  the  same  time  is  bound  to  pay  the  year's  rent  quarter- 
ly, according  to  the  agreement.     Ibid. 

A  demise  or  conveyance  of  a  "  barn"  without  other  words  being  superadded  to  extend 
its  meaning,  will  pass  no  more  land  than  is  necessary  for  its  complete  enjoyment. — 
Bennet  v.  Bittle,  4  Rawle,  339. 

Any  entry  by  the  landlord  on  the  premises  demised,  against  the  will  or  wishes  of  the 
tenant,  is   not  an  eviction  in  point  of  law  which  will  suspend  the   rent.     But  if  the 


LANDLORD  AND  TENANT.  S67 

(NOTES  AND  REFERENCES.) 

landlord  ejects,  expels,  evicts,  or  turns  out  the  tenant,  and  prevents  his  enjoyment  of 
the  premises  for  which  the  rent  is  payable,  the  rent  will  be  suspended,  arid  whether  there 
has  been  such  an  eviction,  in  point  of  fact,  is  a  question  for  the  jury.     Ibid. 

A  lease,  unfairly  obtained  from  a  party  in  possession  of  tho  land,  will  not  prevent 
the  lessee  from  contesting  the  title  of  the  lessor.  Brown  v.  Dysinger  et  al.  1  Kawle, 
408. 

Rents. — The  purchaser  at  a  sheriff's  sale,  of  a  ground  rent,  may  maintain  an  action 
of  covenant  for  the  rent  against  the  owner  of  the  ground  out  of  which  it  issues.  Strea- 
per  v.  Fisher  and  others,  1  Rawle,  155. 

Generally,  the  levy  on  real  estate  will  control  all  the  subsequent  proceedings.  There- 
fore, if  the  levy  be  upon  a  rent  charge,  and  the  venditioni  exponas,  alias  venditioni  ex- 
ponas, fcc.  command  the  sheriff  to  sell  the  rent  charge,  but  he  advertise  the  lot  upon 
which  it  is  charged,  and  make  a  deed  to  the  purchaser,  purporting  to  convey  the  lot, 
and  no  application  be  made  to  set  aside  the  sale  at  the  proper  time,  by  those  authorized 
to  object  to  it,  the  rent  charge  passes  to  the  purchaser.     Ibid. 

The  pendency  of  an  ejectment  for  a  lot  of  ground  out  of  which  a  rent  charge  issues, 
brought  by  the  executors  of  a  testator,  will  not  prevent  a  recovery  in  an  aclion  of  cove- 
nant for  the  rent  by  his  devisees.     Ibid. 

A  purchaser  at  sheriff's  sale  is  entitled  to  receive  rent  from  the  person  in  possession 
only  from  the  time  the  sheriff's  deed  is  acknowledged.  Sheerer  v.  Stanley,  2  Rawle, 
276. 

A  plaintiff  in  possession  of  the  defendant's  property  under  a  liberari  facias,  which 
has  been  set  aside,  and  restitution  awarded,  though  not  actually  made,  cannot  give  an 
authority  to  another  person  to  collect  from  his  tenant  the  balance  of  the  rent  due  upon 
the  lease.     Barnhart  v.  Painter,  2  Rawle,  78. 

If  the  person  under  such  alleged  authority  distrain  upon  the  tenant  and  upon  replej 
vin  brought,  avow  for  rent  in  arrear  under  the  lease,  he  cannot  justify  the  distress  by 
proving  a  parol  lease  by  himself  to  the  tenant.     Ibid. 

Nor  can  he  justify  the  distress,  by  asserting  the  character  of  administrator  of  the  de- 
fendant in  the  liberari  facias.     Ibid. 

A  father  agrees  to  convey  land  to  his  son  for  the  sum  of  six  thousand  dollars,  with 
certain  reservations,  by  one  of  which  the  son  engages  for  himself  and  his  assigns,  to 
give  his  father  yearly,  aad  every  year,  twenty  bushels  of  wheat,  twenty  bushels  of  rye, 
and  twenty  bushels  of  corn  ;  also  two  good  loads  of  hay,  &c.  A  conveyance  is  made 
referring  to  the  articles  and  possession  taken  by  the  son. 

Held,  on  a  purchase  of  the  son's  estate  at  sheriff's  sale  that  this  is  a  rent,  and  the  co- 
venant to  pay  it  runs  with  the  land,  and  binds  the  vendee.  Werbaugh,  assignee  of 
Zentinyer,  v.  Zentmyer,  2  Rawle,  159. 

On  a  judgment  on  an  action  of  covenant  by  the  grantee  of  a  rent  chatge  against  the 
grantor,  the  whole  of  the  lot  out  of  which  it  issues  may  be  taken  in  execution  although 
a  part  of  it  has  been  sold,  bona  fide,  by  the  grantor,  subsequently  to  the  creation  of  the 
rent  charge,  and  the  vendee  of  such  part  has  not  been  made  a  party  to  the  action  as  terra 
tenant.     Brown  v.  Johnson,  4  Rawle,  146. 

Distress  and  Replevin  Jor  Rents. — The  landlord's  right  to  distrain  at  the  end  of  the 
year,  is  not  affected  by  an  agreement  in  the  lease  that  he  may  re-enter,  if  the  rent  be 
unpaid,  at  a  stipulated  period  after  the  expiration  of  the  year.  Smith  v.  Meanor,  16  S. 
&  R.  375. 

It  seems,  trover  cannot  be  joined  with  an  action  on  the  act  of  Assembly  to  recover 
damages,  for  distress  and  sale,  where  no  rent  is  in  arrear  and  due.     Ibid. 

In  such  action  on  the  act  of  Assembly,  it  is  sufficient  if  the  writ  refers  to  the  act  of 
Assembly,  though  it  does  not  conclude  against  the  form  and  effect  of  the  act  of  Assem- 
bly.    Ibid. 

The  goods  of  a  third  person  placed  in  the  way  of  trade  or  storage  in  the  warehouse  of 
one  who  used  the  trade  and  business  of  a  merchmt  and  received  goods  and  merchandise 
from  merchants  and  traders  on  storage,  are  not  liable  to  distress,  for  rent  for  such  ware- 
house, though  found  on  the  premises.     Brown  v.  Sims,  47  S.  R.  137. 
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The  property  of  a  stranger  found  upon  the  demised  premises  is  liable  to  distress  by 
the  landlord.     Kessler  v.  M'Conachy,  1   Rawle,  435. 

In  a  replevin  by  the  stranger,  he  cannot  call  the  tenant  as  a  witness  to  prove  no  rent 
was  due.     Ibid. 

The  exemption  of  a  sto^e  belonging  to  the  tenant,  from  distress  under  the  act  of  the 
29th  March,  1821,  is  confined  to  that  which  is  used  in  his  family,  and  does  not  extend 
to  one  in  his  shop  apart  from  his  dwelling-house.     Ibid. 

Informalities  in  avowry  for  rent  in  arrear  are  cured  by  going  on  to  trial.   Ibid. 

If  on  the  issue  of  no  rent  in  arrear,  the  jury  find  for  the  defendant  but  omit  to  find 
the  value  of  the  goods,  judgment  oiretorno  habendo  may  be  entered.    Ibid. 

Eviction  of  the  tenant  by  the  landlord  has  no  operation  on  rent  already  due;  it  sus- 
pends the  rent  of  the  month,  quarter,  or  other  portion  of  time  running  on  at  the  time  of 
eviction.   Ibid. 

If,  after  a  distress  made  on  the  goods  of  a  stranger,  the  tenant  obtains  a  judgment  of 
a  justice  of  the  peace  in  his  favor,  in  a  proceeding  under  the  act  of  the  20th  March,  1810, 
to  compel  the  landlord  to  defalcate  the  tenant's  just  account,  the  stranger  having  taken 
out  a  writ  of  replevin,  may  use  this  judgment  as  prima  facie  evidence  on  the  issue  of 
no  rent  in  arrear.   Ibid. 

On  a  demise  of  a  grist-mill,  the  lessee  to  render  one-third  of  the  toll,  the  lessor  may 
distrain.    Fry  v.  Jones,  2  Rawle,  1 1. 


(See  WILLS  AND  TESTAMENTS,  post.) 
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What  joord.t  are  actional!'*. —  A.  defendant  in  a  puit  before  .1    justice  turned  towards 
w  mess  who  had  jtist  finished  his  testimony  and  said,  "You  have  sworn  a  manifest 
lie  !"  held  actionable!     Kean  v.  iVFLaughlin,  2  S.  &  R.  469. 

The  words,  "  What  is  a  woman  that  makes  a  libel  ?  She  is  a  dirty  creature,  and 
that  is  you.  You  have  made  a  libel;  and  I  will  prove  it  with  my  whole  estate,"  are 
actionable.     Andrews  v.  Koppenheafer,  3  S.  &  R.  253. 

To  make  words  actionable,  it  seems  there  should  be  something  of  an  infamous  or 
disgraceful  nature  imputed  ;  cither  a  felony  or  a  misdemeanor,  which  affects  one's 
reputation.     Ibid. 

In  slander,  if  actionable  words  are  contained  in  a  count  and  also  other  words  not 
actionable,  a  judgment  on  such  count  after  verdict  lor  the  plaintiff,  is  good.  Bloom 
v.  Bloom,  5  S.  &  R.  391. 

To  say  to  another,  "You  got  to  bed  with  Sarah  Jll."  is  actionable.  Walton  v. 
Singleton,  7  S.  &  K.  149. 

So  are  the  words,  "  He  is  such  a  whoring  fellow  that  it  is  with  difficulty  he  can 
keep  a  girl  about,  the  house,  being  continually  a  riding  them."     Ibid. 

So  also  the  word.-,  "  He  (the  plaintiff  meaning,)  has  committed  fornication,"  not- 
withstanding the  declaration  avers  that  the  plaintiff  was,  at  the  time  of  uttering  the 
words,  a  married  man.     Ibid. 

To  say  of  a  man,  that  he  stole  a  dog,  is  not  actionable  Findlay  v.  Bear,  8S.  ${  R.  57!. 
It  is  actionable  to  say  of  the  plaintiff  he  moved  the  line  and  he  made  a  new  line, 
if  they  be  laid  to  be  spoken  in  a  conversation  of  and  concerning  certain  bound  trees 
and  allowed  land  marks  forming  the  boundary  line,  and  the  evidence  of  the  boundary 
line  between  the  plantations  of  the  plaintiff  and  defendant.  Todd  v.  Rough,  9  S.  &  R. 
18. 

The  words,  "You  have  kiiled  A.  B.,  you  have  poisoned  him,  and  I  can  prove  it," 
are  actionable,  though  it  appear  by  the  plaintiff's  witnesses  that  at  the  time  when  the 
.vords  were  spoken  A.  B.  was  alivein  a  distant  part  of  the  country.  Eckart  v.  Y\  llson, 
10  S.  &  R.  44 

A  mother  cannot  maintain  an  ac'ion  of  slander,  for  calling  her  daughter  a  bastard, 
there  being  no  colloquium  of  the  mother.     Maxwell  et  al.  v.  Allison,  11  S-  &  R.  ?43. 

Words  spoken  of  plaint  iff  in  the  character  of  a  judge  are  actionable,  without  col- 
loquium or  innuendo.      Hook  v.  Hackney,   16  S.  &  R.  385. 

Words  which  impute  an  offence  against  moral  ty  are  not  actionable,  unless  the  of- 
fence be  indictable  <v-  induce  some  legal  disability.  Therefore,  to  say,  '  J.  H.  swore 
to  a  lie  before  the  Sessions,  and  1  can  prove  it  by  20  witnesses,"  is  not  actionable. 
Barney  v.  Boies,   1   Pa.  Rep    19. 

Words  which  impu'e  a  crime  arc  actionable,  not  more  because  they  expose  the  party 
charged  to  the  danger  of  being  convicted,  than  that  of  being  prosecuted.  Depfbrd  v. 
Milltr,  3Pa.  Rep.  103. 

In  an  action  of  slander,  these  words  with  proper  innuendoes  were  laid  as  the  Plain- 
tiff's cause  (it  action  and  held  to  be  actionable.  "  Who  gave  you  orders  to  feed  my 
straw  to  your  cattle  ?  You  did  take  it  for  it  could  be  seen  at  the  back  of  the  barn. 
You  fodder  your  cattle  upon  my  straw.  What  have  you  done  yon  old  scoundrel  ? 
You  have  went  and  made  a  slaughter  house  of  mv  bain,  and  are  acting  dishonestly  in 
every  films'  you  are  doino-  about  the  place."     M'Kennon  v  (ircer.  2  Watts,  352. 

An  action  for  a  libel  lies  ngainst  the  proprietor  of  a  gazette,  edited  by  another, 
though  the  publication  was  made  without  the  knowledge  of  such  proprietor.  7  Johns, 
2fi0. 

Malice  and  D images. — The  proof  of  the  fact  from  which  malice  is  to  be  inferred, 
lies  on  the  plaintiff.     Gray  v.  Pentland,  4  S.  &  R.  420. 

Where  words  spoken  are  actionable,  it  is  proper  to  admit  evidence  of  the  paine 
words  being  spoken  after  the  action  brought,  to  aggravate  damages.  Kean  v. 
McLaughlin,  2  S.  &  R.  169. 

44 
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In  slander,  words  sub?equent  to  those  laid  in  the  narr,  charging  a  distinet  felony, 
are  not  admissable  in  evidence  to  show  malice  in  the  defendent.  Eckart  v.  Wilson, 
10  S.  &  ii.  44. 

If  the  charge  be  not  palpably  unfounded  on  the  face  of  it,  the  risk  of  a  prosecution 
■which  it  induces  shall  be  compensated  in  datrages.  Depford  v.  Miller,  3  Pa.  Rep. 
103. 

it  is  not  competent  for  a  defendant  to  show  by  circumstances  dehors  the  libel,  that 
he  was  mistaken  in  the  charge  he  made,  and  thereby  avoid  a  liability  for  damages). 
Ibid. 

The  malicious  intent  charged  in  an  indictment  where  the  truth  of  the  facts  contain- 
ed in  the  libel  is  not  admitted  in  evidence  is  an  inference  of  law.     3  Pick.  Rep.  304, 

Pleading',  Averments  and  Imiendo,  and  Evidence,  <Jc. 

In  slander  a  declaration  slating  the  words  to  have  been  spoken  by  a  third  person, 
is  not  supported  by  evidence  of  words  spoken  in  the  second  person.  JVlcConnell  v. 
V.  McCoy,  7  S    &  R.  £23. 

Of  the  nuture  and  oSce  of  an  innuendo.     Maxwell  v.  Allison,  11  S.  &  R.  313. 
In  r.n  action  of -slander  for  calling  the  plaintiff  a  whore,  the  defendant  cannot  under 
the  plea  of  not  guilty  with  leave  to  give  the  special  matters  in  evidence,  give  evidence 
to  prove  thai  the  plaintiff  was  arrputtd  thief  before  the  time  at  which  it  was  proved 
that  he  had  spoken  the  words.     Smith  v.  I'.rubecker  arid  wife,  4  Rawle  295. 

Nor  can  the  defendant  be  permitted  to  prove  that  before  the  time  at  which  he  had 
spoken  the  words  it  was  reported  lhat  the  plaintiff  had  been  accused  by  her  sisters  of 
having  had  connection  with  J.  H.     Ibid. 

In  an  action  of  slander,  it  is  sufficient  if  the  words  be  laid  to  have  been  spoken  "  in 
the  presence  of  divers  citizens,"  although  it  be  not  laid  to  have  been  within  their  hear- 
ing.    Brown  v.  Brazier,  2  Pa.  Rep.  114. 

An  action  of  slander  will  not  lie  in  Pennsylvania  for  words  spoken  in  another  state, 
where  the  offence  charged  by  those  wofds  is  not  indictable  in  that  state,  although  it 
may  be  indictable  here.      Barclay  v.  Thompson,  ibid.  148. 

The  compromise  of  an  action  of  slander  in  which  the  words  laid  in  the  declaration 
were  not  actionable,  is  a  good  consideration  tor  a  note  for  the  payment  of  money. 
O'Kesson  v.  Barclay,  ibid.  531. 

A  gencnl  verdict  fir  the  plaintiff  in  an  action  of  slander  is  had,  when  it  is  upon  a 
declaration  containing  two  counts,  in  one  of  which  the  words  laid  to  have  been  spo. 
ken  are  aclionable  and  in  the  other  not  actionable.      Ruth  v.  Krutz,  1  Watts  4S9. 

In  an  action  of  slander  the  declaration  set  put  that  the  defendant  had  charged  the 
plaintiff  with  having  had  criminal  conneciion  with  a  woman,  and  the  innuendo  ex- 
plained the  words  to  mean,  that  the  defendant  had  thereby  charged  the  plaintiff  with 
the  crime  of  adultery  ;  a  judgment  lor  the  plaintiff  on  this  declaration  was  held  to  be 
pood,  although  it  was  not  alleged  that  the  plaintiff  was  a  married  man.  Beirer  v. 
Bushlield,   1  Watts  23. 

A  judgment  in  slander  will  not  be  reversed  because  the  words  are  laid  to  have 
been  spoken  the  day  on  which  the  writ  issued,  which  was  two  days  after  the  date 
of  the  precipe.     Ibid. 

In  an  action  of  slander  the  words  alleged  to  have  been  spoken  must  be  stated  in  the 
declaration  with  legal  precision  and  in  the  sense  in  which  they  were  supposed  to  have 
been  uttered  and  understood  ;  and  in  general  they  should  be  coupled  by  means  of  a 
colloquium  with  facts  which  give  a  particular  hue  to  the  meaning,  and  which  by  the 
help  of  innuendoes  to  designate  the  things  and  persons  alluded  to,  disclose  a  charge 
of  guilt  resulting  from  the  whole,  and  in  a  way  to  Le  intelligible  to  a  hearer  of  ordi- 
nary capacity.     Thompson  v.  Lusk,  2  Walls  17. 

In  an  action  of  slander  the  substances  of  the  words  spoken  must  be  laid  in  the  de- 
claration ;  it  is  not  sufficient  that  the  offence  intended  to  be  charged  should  be  set 
out.     Cooper  v.  Bruce.     Ibid.  109. 

A  defendant  in  an  indictment  for  a  libel  is  not  permitted  to  prove  that  the  words 
published  are  true.     2  Starkieon  Ev.  881.     3   Bid;.  Rep.  304.  3  .Johns.  Cases,  837. 

[This  law  has  been  altered  in  several  of  the  states,  among  which  are  New  York 
and  ^Massachusetts.] 
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Courts  in  Philadelphia  may  license  keep- 
ers of  oyster  cellars,  1 

Persons  licensed  under  the  general  law, 
not  confined  solely  to  tavern  keeping,  2 

The  courts  of  Q  uarter  Sessions  and  May- 
or's courts  may  grant  licenses  for  tav- 
erns and  inns,  3 

Such  licenses  may  be  granted  in  Phila- 
delphia at  any  term  of  the  courts,  but  in 
other  counties  only  at  the  first  or  se- 
cond -term  of  the  court  in  the  year. — 
Exception,  4 

No  inn  or  tavern  shall  be  licensed  unless 
necessary  to  the  public,  5 

Licenses  can  be  granted  only  upon  :i 
certificate  of  twelve  citizens  of  the  good 
repute,  &c.  of  the  applicant,  and  the 
sufficiency  of  his  accommodation,  &c.  6 

No  court  shall  grant  a  license,  unless 
they  shall  be  satisfied  of  the  fitness  of 
the  applicant,  &c.  7 

The  commissioners  of  the  counties  shall 
send  their  precept  to  the  assessors,  to 
return  the  names  of  all  innkeepers,  &c. 
and  of  persons  desirous  to  become 
such,  with  the  valuation  of  the  rental 
of  every  inn,  tavern,  &c.  8 

The  assessors  shall  execute  such  precept, 
and  make  return  of  it  to  the  commis- 
sioners, 9 

The  commissioners  shall  adjust  the  valu- 
ations so  made,  and  compute  the  price 
of  each  license  thereon,  and  deliver  it 
to  the  clerk  of  the  proper  court,  10 

Every  person  intending  to  apply  for  a 
license,  shall  designate  to  the  assessors 
the  property  he  intends  to  occupy  as 
a  tavern,  1 1 

The  price  of  a  license,  12 

Shall  be  fixed  by  the  judges  if  no  valua- 
tion of  the  rental  has  been  made,  13 

The  said  courts  may  grant  licenses  to 
sell  spirituous  or  vinous  liquors,  to  per- 
sons who  may  combine  with  it  any 
other  business,  14 

May  not  grant  such  licenses  to  the  own- 
ers or  managers  of  a  theatre  or  ciicus,  15 

The  clerks  of  the  courts  shall  make  out 
and  deliver  all  such  licenses  to  the 
treasurers  of  the  counties,  and  trans- 


mit a  list  of  the  names  of  the  persons 
to  whom  granted,  to  the  auditor  gen- 
eral, 16 

The  treasurers  shall  deliver  the  licenses 
to  the  persons  entitled,  on  payment  of 
the  price,  and  report  to  the  court  the 
names  of  the  persons  who  shall  neglect 
to  take  them,  17 

Treasurers  neglecting  to  make  such  re- 
port, shall  forfeit  one-half  of  the  com- 
missions on  tavern  money,  18 

Innkeepers  shall  keen  good  entertain- 
ment for  man  and  horse,  under  penal- 
ty, &c.  19 

Innkeepers,  &c.  inciting  games,  &c.  fit 
which  money  shall  be  staked,  or  fur- 
nishing strong  drink  to  the  persons 
attending  on  games,  &c.  punishable 
by  fine,  20 

Innkeepers  allowing  any  kind  of  gaming 
for  money,  &c.  within  their  premises, 
punishable  by  fine,  "I 

Innkeepers  or  other  retailers,  &c.  offend- 
ing as  aforesaid,  shall  also  forfeit  their 
license  and  be  incapable  of  being  li- 
censed for  one  year,  and  on  conviction 
of  a  second  offence,  shall  be  forever  in- 
capable of  being  licensed,  22 

No  innkeeper,  &c,  shall  harbor  a  minor 
apprentice  oi  servant,  after  being  warn- 
ed not  to  do  so,  under  penalty,   Sec.     23 

No  innkeeper,  &c.  shall  give  credit  to 
any  person  for  liquors,  24 

Suits  by  innkeepers  for  tavern  reckonings 
or  for  debts  contracted  by  minors,  ap- 
prentices or  servants  as  aforesaid, 
shall  abate,  &c.  25 

No  person  shall  keep  tavern  without 
license   under  penalty,  26 

Persons  selling  less  than  one  quart  of 
spmtudVIs  or  vinous  liquors,  &c.  with- 
out license,  indictable,  27 

Courts  receiving  information  of  such  de- 
linquents, shall  cause  indictments  to 
be  preferred,  &c.  28 

The  courts  may  revoke  the  licenses  of 
innkeepers  convicted  of  any  offence, 
&c.  and  of  those  who  shall  suffer 
drunkenness  or  disorderly  conduct, 
&c.  29 
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Act  of  15th  February,  1832,  Pamph.  p.  73. 

A  supplement  to  an  act  entitled  "  An  act  to  regulate  inns  and  taverns,"  passed  April 
seventh,  eighteen  hundred  and  thirty 

1.  Sect.  I.  From  and  immediately  after  the  passage  of  this  act  it 
shall  and  may  be  lawful  for  lhe  Mayor's  court  of  the  city  of  Philadelphia 
and  the  court  of  Quarter  Sessions  of  Philadelphia  county,  to  license  per- 
sons who  are  keepers  of  oyster  cellars  within  the  said  city  or  county,  to 
sell  spirituous  and  other  liquors  by  less  measure  than  a  quart,  upon  the 
same  conditions  and  in  the  same  way  as  licenses  are  now  granted  for  inns 
and  taverns,  under  the  act  to  which  this  is  a  supplement,  except  that  part 
of  the  first  section  of  the  said  act  which  requires  that  the  person  applying 
for  license  shall  be  well  provided  with  house  room  and  convenience  for 
the  lodging  and  accommodation  of  strangers  and  travellers  :  Provided, 
That  they  actually  sell  oysters,  roasted,  fried,  stewed  or  in  the  shell,  in 
the  cellars  of  which  they  are  the  keepers. 

2.  Sect.  II.  Nothing  in  the  said  act  contained,  to  which  this  is  a  sup- 
plement, shall  he  so  construed  as  to  prevent  the  courts  of  this  common- 
wealth  from  granting  licenses  to  applicants  who  may  combine  any  other 
business  with  that  of  the  selling  of  liquors,  whenever  in  the  discretion  of 
the  said  courts  the  same  may  be  necessary,  such  persons  to  be  subject,  in 
all  respects  to  the  provisions  of  the  said  act. 

Act  of  11th  March,  1834,  Pamph.  p.  117. 

An  act  relating  to  inns,  taverns  and  retailers  of  vinous  and  sprituous  liquors. 

3.  Sect.  I.  The  several  courts  of  Quarter  Sessions  and  Mayors' courts 
in  this  commonwealth,  shall  have  power  to  grant  licenses,  under  their 
respective  seals,  for  taverns  or  inns,  to  be  kept  by  the  persons  applying 
for  the  same,  within  their  respective  jurisdictions,  and  such  licenses  may 
be  granted  according  to  the  regulations  and  restrictions  contained  in  this 
act,  and  not  otherwise. 

4.  Sect.  11.  In  the  city  and  county  of  Philadelphia  licenses  as  afore- 
said may  be  granted  at  any  term  of  the  said  courts,  but  in  every  other 
county  such  licenses  shall  be  granted  only  at  the  first  and  second  term  of 
the  court,  in  any  year,  except  in  the  case  of  a  house  previously  licensed 
for  the  purpose  aforesaid,  the  occupant  whereof  shall  die,  remove  or  cease 
to  keep  an  inn  or  tavern,  in  which  event  the  court  may  grant  a  license  for 
the  remainder  of  the  year  to  his  successor,  at  any  term  of  the  court. 

5.  Sect.  III.  No  court  shall  license  any  inn  or  tavern  which  shall  not 
be  necessary  to  accommodate  the  public  and  entertain  strangers  or  tra- 
vellers. 

6.  Sect.  IV.  No  court  shall  grant  a  license  to  any  person  to  keep  an 
inn  or  tavern,  except  upon  a  certificate  in  writing,  signed  by  at  least  twelve 
reputable  citizens  of  the  ward,  borough  or  township,  in  which  such  inn 
or  tavern  is  proposed  to  be  kept,  setting  forlh  that  such  inn  or  tavern  is 
necessary  to  accommodate  the  public  and  entertain  strangers  or  travellers,, 
and  that  such  person  is  of  good  repute  for  honesty  and  temperance,  and 
is  well  provided  with  house  room,  and  conveniences  lor  the  accommodation 
of  Strangers  and  travellers. 
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7.  Shot.  V.  No  court  shall  license  any  person  to  keep  an  inn  or  tavern, 
unless  from  the  petition  and  certificate,  or  Irom  their  own  knowledge,  or 
upon  evidence  sought  for  and  obtained,  they  shall  be  satisfied  of  the  fitness 
of  the  person  applying,  and  of  the  sulhciency  of  the  accommodation  as 
aforesaid. 

8.  Sect.  VI.  It  shall  be  the  duty  of  the  commissioners  of  every  county 
in  this  commonwealth,  previously  to  every  triennial  assessment,  to  send  to 
the  assessor  of  every  ward,  township  and  district,  within  the  county,  their 
precept,  requiring  him  to  make  out  a  just  and  perfect  return,  in  such  form 
as  the  commissioners  shall  direct,  of  the  names  of  all  innkeepers  and 
tavern  keepers,  within  the  respective  ward,  township  and  district,  and  of 
such  other  persons  as  may  be  desirous  of  keeping  inns  or  taverns  therein, 
and  also  to  make  a  just  valuation  of  the  yearly  rental  of  every  inn  and 
tavern  therein,  and  of  every  house  in  which  any  person  may  be  desirous 
as  aforesaid,  of  keeping  an  inn  or  tavern. 

9.  Sect.  VII.  The  assessors  of  the  several  counties  shall,  on  the  receipt 
of  the  precepts  aforesaid,  proceed  to  take  an  account  in  the  form  directed 
by  the  commissioners,  of  ihe  names  and  surnames  of  all  inn  keepers  and 
tavern  keepers  within  their  respective  wards,  townships  and  districts,  and 
of  all  persons  who  may  be  desirous  of  keeping  inns  or  taverns  therein,  and 
who  shall  request  to  be  so  returned;  and  when  such  enumeration  shall 
be  completed,  the  several  assessors  shall  convene  their  assista-nt  assessors, 
and  with  them  shall  proceed  to  make  the  valuation  herein  before  directed, 
having  a  due  regard  to  the  business  done,  or  that  may  be  done,  in  the  mn 
or  tavern,  or  house  proposed  to  be  kept  as  an  inn  or  tavern  as  aforesaid, 
and  when  such  valuation  shall  be  completed,  the  said  assessors  shall  make 
return  thereof  to  the  commissioners  of  the  proper  county,  at  the  time  they 
make  return  of  their  several  assessments. 

10.  Sect.  VIII.  The  commissioners  aforesaid  shall  direct  notice  to  be 
given  of  the  valuation  and  appeals  to  be  held  in  the  same  manner,  and 
at  the  same  time  and  place,  as  appeals  are  held  in  relation  to  county  rates 
anil  levies,  after  which  they  shall  examine,  equalize  and  adjust  the  valua- 
tion returned  to  them  as  aforesaid,  in  such  manner  as  shall  be  reasonable 
and  just,  and  immediately  thereafter  they  shall  deliver  the  valuation  so 
adjusted  by  them,  together  with  a  computation  of  the  price  of  the  license 
in  every  case  therein  contained,  to  the  clerk  of  the  Mayor's  court  of  the 
respective  city,  or  to  the  clerk  of  the  court  of  Quarter  Sessions  of  the  res- 
pective county,  as  the  case  may  be,  to  be  filed  in  his  office. 

11.  Sect.  IX.  Every  person  intending  to  apply  for  a  license  to  keep 
an  inn  or  tavern,  shall,  at  the  annual  assessment,  designate  to  the  asses- 
sors the  house  and  property  which  he  may  intend  to  occupy  for  that  pur- 
pose, and  desire  them  to  make  a  valuation  of  the  yearly  rental  thereof, 
and  return  his  name  and  application  to  the  commissioners,  to  be  by  them 
returned  to  the  several  clerks  of  the  court  of  Quarter  Sessions  and  Mayor's 
court  of  the  respective  city  and  county. 

12.  Sect.  X.  The  price  of  a  license  to  keep  an  inn  or  tavern  shall  be 
as  follows,  to  wit:  ten  dollars  for  one  year  in  all  cases  where  the  adjusted 
valuation  of  the  yearly  rental  of  the  house  and  the  property  occupied,  or 
to  be  occupied  for  that  purpose,  shall  not  exceed  one  hundred  dollars ;   in 
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all  other  cases,  the  said  sum  often  dollars,  and  the  additional  sum  of  four 
per  cent,  on  the  rental  above  one  hundred  dollars. 

13.  Sect.  XI.  Whenever  a  license  shall  be  granted  to  keep  an  inn  or 
tavern  at  a  place  not  occupied  before  for  that  purpose,  and  of  which  no 
valuation  of  the  rental  may  have  been  made  accordhvg  to  law,  it  shall  be 
lawful  for  the  court  granting  such  license,  to  fix  the  price  of  the  same 
until  the  next  assessment. 

14.  Sect.  XII.  Provided,  That  nothing  in  this  act  shall  prevent  the 
said  courts  from  granting  licenses  as  aforesaid,  to  persons  who  may  com- 
bine any  other  business  with  that  of  selling  liquors,  if,  in  the  discretion  of 
the  said  court,  the  same  may  be  necessary,  such  person  being  subject,  in 
all  respects,  to  the  provisions  of  this  act. 

15.  Sect.  XIII.  The  courts  aforesaid  shall  not  have  power  to  grant 
licenses  to  the  owners  or  managers  of  any  theatre  or  circus,  to  sell  with- 
in the  same  any  vinous  or  spirituous  liquors  as  aforesaid,  nor  shall  any 
house  be  licensed  as  a  tavern  which  has  a  passage  communicating  with  a 
theatre. 

16.  Sect.  XIV.  The  clerks  of  the  several  courts  aforesaid,  shall,  im- 
mediately after  each  term,  make  out  and  deliver  the  said  licenses  to  the 
treasurers  of  their  respective  counties,  for  which  they  shall  take  receipts; 
and  within  ten  days  thereafter,  they  shall  transmit  under  seal  to  the  Au- 
ditor General,  a  list  of  the  names  of  all  persons  to  whom  licenses  may 
have  been  granted  at  such  preceding  term. 

17.  Sect.  XV.  The  county  treasurers  receiving  such  licenses  shall 
deliver  them  to  the  persons  to  whom  they  may  have  been  granted,  on 
tbeir  application  and  payment  therefor,  and  make  report  to  the  court  of 
the  names  of  the  persons  who  may  have  neglected  to  take  out  their  licenses 
at  each  successive  term  thereof. 

18.  Sect.  XVI.  Every  county  treasurer  who  shall  neglect  to  make 
report  of  those  who  do  not  pay  for  and  take  out  their  licenses,  within 
the  time  herein  mentioned,  shall  forfeit  one  half  of  his  commissions  on 
license  money,  in  the  settlement  of  his  accounts  with  the  accountant  of- 
ficers. 

19.  Sect.  XVII.  Every  innkeeper  shall  keep  good  entertainment  for 
man  and  horse,  under  penalty  of  five  dollars  for  every  case  of  neglect. 

20.  Sect.  XVIII.  If  any  innkeeper,  tavern  keeper,  or  other  retailer  of 
wine,  spirituous  or  other  strong  drink,  shall  incite,  promote,  or  encourage 
any  games  of  address,  hazard,  cock-fighting,  bullet  playing,  or  horse 
racing,  at  which  any  money  or  other  valuable  thing  shall  be  betted,  stak- 
ed, striven  for,  wen,  or  lost,  or  shall  furnish  any  wine,  spirituous  liquors^ 
beer,  cider,  or  other  strong  drink,  to  any  of  the  persons  assembled  or  at- 
tending upon  any  such  game,  fight,  play  or  race,  such  person  shall  forfeit 
and  pay  upon  conviction  of  the  first  offence  fourteen  dollars,  and  upon  a 
second  conviction  of  the  offence  twenty-eight  dollars. 

21.  Sect.  XIX.  And  if  any  such  person  shall  permit  and  allow  any 
kind  of  game  of  address  or  hazard,  or  any  playing,  betting,  or  gaming 
for  money  or  other  thing  of  value  whatsoever,  either  at  cards,  dice,  bil- 
liards, bowls,  shuffle-boards,  or  any  game  or  device  in  any  other  manner 
lo  be  practised,  played  or  carried  on  within  his  or  her  dwelling-house,  out- 
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house,  shed,  or  oilier  place  in  his  or  her  occupancy,  such  person  shall,  for 
the  first  and  second  offence  respectively,  (brick  and  pay  the  like  sums. 

22.  Sect.  XX.  And  if  any  innkeeper  or  tavern  keeper,  or  other  licensed 
retailer  of  wine,  or  other  liquors,  shall  ollend  as  aforesaid,  the  license  of 
such  person  shall,  upon  his  conviction  thereof,  become  void,  and  such  of- 
fender shall  be  incapable  of  being  again  licensed  in  like  manner  for  one 
year  thereafter ;  and  upon  such  second  conviction,  such  person  shall,  in 
addition  to  the  penalty  aforesaid,  be  forever  incapable  of  being  a  public 
house  keener  or  retailer  as  aforesaid,  within  this  commonwealth. 

23.  Sect.  XXI.  No  innkeeper  or  tavern  keeper  shall  receive,  harbor, 
entertain  or  trust  any  person  under  the  age  of  twenty-one  years,  or  any 
apprentice  or  servant,  knowing  him  to  be  such,  or  after  being  warned  to 
the  contrary,  by  the  parent,  guardian,  master  or  mistress  of  such  minor, 
apprentice  or  servant,  under  penalty,  for  the  first  or  second  offence,  of 
three  dollars,  over  and  above  the  forfeiture  of  any  debt  contracted  by  such 
minor,  apprentice,  or  servant,  for  liquors  or  entertainment  ;  and  for  the 
third  offence,  under  penalty  of  fifteen  dollars,  and  the  forfeiture  of  his 
license,  and  of  being  forever  incapable  of  receiving  a  license  to  keep  a 
public  inn  within  this  commonwealth. 

2  4.  Sect.  XXII.  No  innkeeper  or  tavern  keeper  shall  trust  or  give  credit 
to  any  person  whatsoever,  for  liquors,  under  penalty  of  losing  and  forfeit- 
ing such  debt. 

25.  Sect.  XXIII.  Every  suit  brought  by  an  innkeeper  or  tavern  keep- 
er, for  tavern  reckonings  as  aforesaid,  or  for  a  debt  contracted  by  a  minor, 
apprentice  or  servant,  after  a  warning  to  the  contrary  as  aforesaid,  shall 
abate,  or  the  defendant  may  plead  such  fact  in  bar  thereof,  and  the  plain- 
tiff therein  shall  pay  double  costs. 

23.  Sect.  XXIV.  No  person  shall  keep  a  tavern  without  a  liceuse  pre- 
viously obtained  as  aforesaid,  nor  after  the  expiration  or  revocation  of  such 
license,  under  penalty,  not  less  than  ten  dollars,  nor  more  than  one  hun- 
dred dollars,  at  the  discretion  of  the  Court  of  Quarter  Sessions  or  Mayor's 
Court  having  juriodiction,  for  every  month  during  which  he  shall  keep  the 
same. 

27.  Sect.  XXV".  If  any  person  shall  sell  less  than  one  quart  of  spiritu- 
ous or  vinous  liquors,  to  be  delivered  at  one  time,  to  one  or  more  persons, 
without  having;  first  obtained  a  license,  agreeably  to  law,  for  that  purpose, 
such  person  shall  be  liable  to  indictment,  and,  on  conviction  thereof,  shall 
forfeit  and  pay  for  every  such  offence  a  sum  not  exceeding  one  hundred 
dollars. 

23.  Sect.  XXVI.  The  said  conrts  shall,  upon  receiving  information  of 
any  such  delinquent,  forthwith  causo  an  indictment  to  be  preferred  against 
him  before  the  graud  jury  for  the  cause  aforesaid. 

29.  Sect.  XXVII.  If  any  innkeeper  or  tavern  keeper  shall  be  convict- 
ed of  any  offence  not  mentioned  in  this  act,  or  shall  knowingly  suffer 
drunkenness,  riot,  or  other  disorderly  conduct  in  his  house,  or  shall  dis- 
obey any  of  the  provisions  of  this  act,  it  shall  be  lawful  for  the  court  which 
granted  the  license,  in  their  discretion,  to  revoke  the  same,  and  such  revo- 
cation shall  be  entered  on  record,  and  the  license  shall  thereupon  cease 
and  determine, 
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NOTES  AND  REFERENCES. 

The  limitation  of  suits  for  land  does  not  run  against  the  commonwealth.  Bagley  v. 
Wallace,  16  S.  &  R.  245. 

The  statute  of  limitations  does  not  apply  in  cases  of  express  trust  where  the  right  of 
the  cestui  mie  trust  and  trustee  makes  but  one  title.  But  it  applies  even  there  if  the 
trustee  openly  denies  the  right  of  the  cestui  que  trust,  and  it  always  applies  to  cases 
of  implied  or  constructive  trusts.  Walker  v.  Walker,  15  S.  &  R.  379.  Lyon  v.  Mar- 
clay,  1  Watts,  271. 

Notice  of  title  by  one  out  of  possession  to  the  person  in  possession  does  not  prevent 
the  running  of  the  statute  of  limitations.     Ibid. 

After  the  dissolution  of  a  partnership  one  partner  cannot,  by  his  acknowledgement 
revive  a  partnership  debt,  so  as  to  deprive  the  other  partner  of  the  benefit  of  the  act  of 
limitations.     Levy  v.  Cadet,  17  S.  &  R.  126.     Seavight  v.  Craighead,  1  Pa.  Rep.  137. 

To  constitute  a  mutual  account  wi  hin  the  exception  in  the  statute  of  limitations 
there  must  be  reciprocal  demands :  it  does  not  apply  where  the  demand  is  altogether  on 
one  side  though  payments  on  account  have  been  made.     Ingram  v.  Sherad,  ibid,  349. 

The  act  of  March  27,  1713,  for  the  limitation  of  actions  is  not  a  bar  to  the  recovery 
of  rent  reserved  by  indenture.     Davis  v.  Shoemaker,  1  Rawle,  135. 

Under  the  plea  of  nil  debet  to  a  declaration,  stating  a  demise  generally,  the  defen- 
dant may  give  the  statute  of  limitations  in  evidence.     Ibid. 

The  time  required  to  bar  a  claim  by  the  act  of  limitations,  is  not  enlarged  by  a  trans- 
fer of  the  claim.  All  the  successive  owners  of  it,  have  together  only  the  time  which 
the  original  claimant  would  have  had.     M'Ewen  v.  Girard,  2  Rawle,  311. 

Every  owner  of  land  is  in  possession  until  some  person  actually  enters  on  the  land 
under  an  adverse  claim,  and  the  statute  of  limitations  begins  to  run  from  the  time  actual 
adverse  possession  is  taken  only.     Carlisle  v.  Stitler,  1  Pa.  Rep.  6. 

The  disability  of  marriage  cannot  be  added  to  the  prior  disability  of  infancy  to  avoid 
the  operation  of  the  statute.      Ibid. 

By  the  express  provision  of  the  insolvent  law,  the  statute  of  limitations  does  not  run 
against  debts  due  by  an  insolvent  debtor.     Feathei's  appeal,  1  Pa.  Rep.  322. 

The  redemption  of  a  pawn  is  not  affected  by  the  statute  of  limitations  which  runs 
only  from  the  conversion  of  the  thing  pawned.  But  a  simple  contract  debt  is  not 
protected  from  the  statute  because  accompanied  with  a  pledge  as  collateral  security. — 
Boyd's  administrator  v.  Wilson,  1  Pa.  Rep.  216. 

Whether  possession  is  adverse  or  otherwise  is  a  fact  for  the  jury.  M'Masters  v.  Bell, 
2  Pa.  Rep.  180. 

The  statute  of  limitation  does  net  embrace  the  claim  of  a  legacy.  Thompson  v.  M'Caw, 
2  Watts,  161. 

An  unqualified  acknowledgment  of  a  subsisting  debt,  raises  a  new  promise  by  legal 
presumption,  and  it  is  the  duty  of  a  jury  to  infer  a  promise  to  pay.  But  if  such  ac- 
knowledgement is  accompanied  with  explanations  or  words  consistent  with  a  promise 
to  pay,  it  is  not  suiheient  upon  which  to  infer  a  new  promise.  Church  v.  Fettorow,  2 
Pa.  Rep.  301. 
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A  promise  by  husband  and  wife,  during  coveture  to  pay  the  debt  of  the  wife  contrac- 
ted before  marriage,  and  which  was  barred  by  the  statute  of  limitations,  will  not  revive 
such  debt  so  as  to  give  a  right  to  recover  against  the  wife  after  the  death  of  her  hus- 
band.    Kline  v.  Guthart,  ibid,  490. 

The  statute  of  limitation  begins  to  ruri  so  as  to  bar  an  action  on  a  contract  to  com- 
plete a  certain  work,  from  the  time  when  the  work  was  to  have  been  completed,  and 
not  from  the  time  when  the  plaintiff  had  received  actual  damage  from  the  imperfect 
execution  of  the  work.     Rankin  v.  Woodworth,  3  Pa.  Rep.  48. 

No  declaration  of  a  defendant  will  operate  to  avoid  the  statute  of  limitations  of  it  be 
accompanied  with  a  denial  of  his  liability  to  pay.     Gallaher  v.  Milliken,  3  Pa.  Rep. 

in. 

There  must  be  an  acknowledgment  of  an  existing  debt  within  six  years,  to  prevent 
the  operation  of  the  statute  of  limitations.     Lyon  \.  Marclay,  1  Watts,  271. 

Fraud  prevents  the  operation  of  the  statute  of  limitation,  and  it  does  not  commence 
until  the  discovery  of  the  fraud.  Rush  v.  Barr,  1  Watts,  110.  Pennock  v.  Freeman, 
1  Watts,  401. 

Nothing  short  of  an  actual,  continued  visible  notorious,  distinct  and  hostile  possession 
of  land  for  twenty-one  years  will  enable  a  defendant  to  avail  himself  of  the  statute  of 
limitations.     Mercer  v.  Watson,  1  Watts,  330. 

Whenever  the  legal  title  to  land  is  in  one  person,  and  the  real  interest  in  another, 
they  form  but  one  title  and  the  statute  of  limitations  does  not  run  between  the  holders 
of  such  title,  until  the  trustee  disclaims  and  acts  adversely  to  the  cestui  que  trust,  and 
such  disclaimer  must  be  made  known.     Rush  v.  Barr,  ibid,  10  U 

After  the  lapse  of  twenty  years  all  evidences  of  debt  excepted  out  of  the  statute  of 
limitations  are  presumed  to  be  paid :  within  the  twenty  years  the  onus  of  proving  pay- 
ment lies  in  the  defendant ;  after  that  time  it  devolves  on  the  plaintiff  to  show  the  con- 
trary.    Foulk  v.  Brown,  2  Watts,  209. 

The  rule  with  regard  to  the  statute  of  limitations  that  when  the  time  has  begun  to 
run,  it  suffers  no  interruption  from  the  occurrence  of  circumstances,  that  would  other- 
wise prevent  its  application,  does  not  apply  to  the  case  of  a  legal  presumption  from  the 
lapse  of  time.     Ibid. 


$Uttt)mit&  men. 


The  provisions  of  the  lien  laws  extended 
to  the  plumbers  of  the  city  and  county 
of  Philadelphia,  1 

Former  acts  extended  to  certain  counties,  2 


Owner's  redress,  when  claim  is  paid  and 
satisfaction  not  entered,  5 

Apportionment  of  claim  for  materials  of 
two  or  more  buildings  belonging  to  the 


Liens  entered  within  six  months,  to  bind  same  person,  6 

five  years  from  the  time  of  filing,  3    Previous  acts  extended  to  certain  counties,  7 

Owner  of  buildings  may  appeal,  4  |  Former  acts  extended  to  certain  counties,  8 

Act  of  28th  January,  1831,  Pamph.  p.  36. 

An  act  extending  the  provisions  of  the  lien  laws  to  the.  plumbers  of  the  city  and  county 

of  Philadelphia. 

1.  Sect.  I.  From  and  after  the  passing  of  this  act,  the  several  provi- 
sions of  the  act  of  the  seventeenth  of  March,  one  thousand  eight  hundred 
aod  six,  entitled  "An  act  securing  to  mechanics  and  others,  payment  for 
their  labor  and  materials,  in  erecting  any  house,  or  other  building,  within 
the  city  and  county  of  Philadelphia,"  and  the  supplements  thereto,  be  and 
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they  are  hereby  extended  to  plumbers,  for  all  work  by  them  done,  or  ma- 
terials by  them  found,  and  provided  for,  or  in  the  erecting  and  construct- 
ing of  all  and  every  dwelling  house  or  other  building,  and  the  hydrants 
and  pipes  appurtenant  thereto,  hereafter  constructed  and  erected  within  the 
city  and  county  of  Philadelphia. 

Act  of  30th  March,  1831,  Pamph.  p.  239. 

An  act  extending  an  act,  entitled  "  An  act  securing  to  mechanics  and  others  payment 
for  their  labour  and  materials  in  erecting  any  house  or  other  building  within  the  city 
and  county  of.  Philadelphia," to  the  counties  of  Bedford,  Cambria.Tioga  and  Armstrong, 

2.  Si:ct.  I.  From  and  after  the  passage  of  this  act,  the  act  entitled  "An 
act  securing  to  mechanics  and  others  payment  for  their  labor  and  mater- 
ials in  erecting  any  house  or  other  buildings  within  the  city  and  county  of 
Philadelphia,"  passed  the  seventeenth  day  of  March,  one  thousand  eight 
hundred  and  six,  with  the  supplement  thereto,  passed  the  twenty-eighth 
day  of  March,  one  thousand  eight  hundred  and  eight,  shall  be  and  the 
same  are  hereby  declared  to  be  in  full  force  and  operation  in  the  counties 
of  Bedford,  Cambria,  Tioga  and  Armstrong ;  and  mechanics  and  others 
in  the  said  counties  of  Bedford,  Cambria,  Tioga  and  Armstrong,  shall  have 
like  remedy,  under  the  said  acts,  as  though  they  were  herein  enacted  at 
full  length. 

Act  of  30th  March,  1831,  Pamph.  p.  242. 

An  act  relative  to  the  liens  of  mechanics,  and  others. 

3.  Sect.  I.  From  and  after  the  passage  of  this  act,  all  claims,  filed  or 
entered  in  pursuance  of  the  act  to  which  this  is  a  further  supplement,  within 
six  months  after  performing  the  work,  or  furnishing  the  materials,  shall 
continue  to  bind  the  buildings  or  dwelling  houses  against  which  the  same 
are  entered,  for  the  term  of  five  years,  from  the  day  of  filing  the  same  ; 
and  no  claim,  so  as  aforesaid  filed,  shall  bind  any  building  or  dwelling 
house,  for  a  longer  period  than  five  years  from  the  day  of  filing  the  same, 
unless  within  that  time  the  person  who  has  filed  the  same,  his  executors, 
administrators,  or  assigns,  shall  issue  a  scire  facias  thereon. 

4.  Sect.  11.  In  all  cases  where  any  claim  or  claims  has  or  have  been 
filed,  or  shall  hereafter  be  filed,  the  legal  or  equitable  owner  or  owners  of 
the  buildings  or  dwelling  houses,  bound  thereby,  or  any  person  interested, 
may  apply  to  the  court  on  the  proper  docket  of  which  the  same  is  or  are 
hied,  by  petition,  setting  forth  the  (acts;  which  said  court  shall  order  an 
issue  to  be  formed  and  tried,  to  ascertain  if  any,  and  what  sum  is  due  upon 
such  claim  or  claims,  and  shall  have  power  to  make  orders  in  relation  to 
such  issue,  and  the  mode  of  trying  the  same,  and  the  costs  thereof,  as  fully 
as  any  court  of  equity  might  or  could  do,  in  relation  to  any  issue  ordered 
by  such  court  of  equity. 

•r>.  Sect.  111.  In  all  cases  where  the  amount  of  any  claim  has  been 
paid  and  satisfied,  and  no  satisfaction  entered  on  the  record  thereof,  the 
legal  or  equitable  owner  or  owners  of  t:ie  building  or  dwelling  house,  or 
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dwelling  houses,  bound  by  the  same,  may,  in  order  lo  have  satisfaction  en- 
tered on  the  record,  proceed  against  the  person  filing  such  claim,  his  ex- 
ecutors, administrators,  and  assigns,  in  the  same  manner,  and  shall  have 
the  rights  and  remedies  provided  for  defendants  and  purchasers  of  real 
property,  by  the  fourteenth  section  of  the  act  of  Assembly  of  this  common- 
wealth, entitled  "An  act  to  establish  the  judicial  courls  of  this  common- 
wealth, in  conformity  to  the  alterations  and  amendments  in  the  constitu- 
tion," passed  the  thirteenth  day  of  April,  one  thousand  seven  hundred  and 
ninety-one. 

And  Whereas,  it  sometimes  .happens  that  several  houses  and  other 
buildings,  adjoining  each  other,  are  erected  by  the  same  owner,  so  that 
it  is  impossible  for  the  person  who  has  found  and  provided  materials  for 
the  same,  to  specify  in  his  claim  filed  the  particular  house  or  other  build- 
ing for  which  the  several  items  of  his  demand  were  so  found  and  provid- 
ed :  And  whereas,  doubts  have  arisen  as  to  the  true  construction,  in  such 
case,  of  the  laws  of  this  commonwealth  :  Therefore, 

6.  Sect.  IV.  It  shall  and  may  be  lawful,  in  every  such  case,  for  the 
person  so  finding  and  providing  materials  as  aforesaid,  for  two  or  more  ad- 
joining houses,  and  other  buildings,  built  by  the  same  person,  owner  of 
the  same,  and  debtor  for  the  said  materials,  to  file  with  his  claim  thereof, 
an  apportionment  of  the  amount  of  the  same  among  the  said  houses  and 
other  buildings  ;  and  each  of  the  said  houses  and  other  buildings  shall  be 
subject  to  the  payment  of  its  said  apportioned  share  of  the  debt  conti  acted, 
in  the  same  manner  as  is  provided  by  law  in  other  cases. 

Act  of  7th  May,  1832,  Pamph.  p.  539. 

An  act  extending  "An  act  securing  to  mechanics  and  others,  payment  for  their  labor 
and  materials  in  erecting  any  house  or  other  building,  within  the  city  and  county  of 
Philadelphia,"  to  the  counties  of  Chester,  Butler  and  Perry. 

7.  Sect.  I.  From  and  after  the  passage  of  this  act,  the  act  entitled 
"  An  act  securing  to  mechanics  and  others,  payment  for  their  labour  and 
materials  in  erecting  any  house  or  other  building,  within  the  city  and 
county  of  Philadelphia,"  passed  the  seventeenth  day  of  March,  one  thou- 
sand eight  hundred  and  six,  with  the  supplements  thereto,  passed  the  twenty- 
eighth  day  of  March,  one  thousand  eight  hundred  and  eight,  and  the  thir- 
tieth of  March,  one  thousand  eight  hundred  and  thirty-one,  shall  be,  and 
the  same  are  hereby  declared  to  be  in  full  force  and  operation  in  the 
counties  of  Chester,  (Butler)  and  Perry,  and  mechanics  and  others  in  the 
said  counties  of  Chester,  Butler  and  Perry,  shall  have  like  remedy  under 
the  said  acts,  as  though  they  were  herein  enacted  at  full  length. 
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Act  of  llth  April,  1835,  Pamph.  p.  190. 

An  act  extending  the  mechanics'  lien  law  to  the  counties  of  Warren  and  Juniata,  and 

for  other  purposes. 

8.  Sect.  I.  The  provisions  of  the  act  passed  on  the  seventeenth  of 
March,  eighteen  hundred  and  six,  entitled  "  An  act  securing  to  mechanics 
and  others,  payment  for  their  labor  and  materials  in  erecting  any  hous-e 
or  other  building  within  the  city  and  county  of  Philadelphia,"  and  of  the 
supplement  thereto,  passed  on  the  twenty-eighth  March,  eighteen  hundred 
and  eight,  shall  be  and  the  same  are  hereby  extended  to  and  declared  to 
be  in  full  force  and  operation  in  the  counties  of  Warren  and  Juniata  ;  and 
mechanics  and  others  in  the  said  counties  of  Warren  and  Juniata,  shal} 
have  like  remedy  under  the  said  acts,  as  though  they  were  herein  enacted 
at  full  length  and  applied  to  the  said  county  of  Warren. 

[For  the  second  section  of  this  act,  see  Covnty  and  Township  Rates 
and  Levies.] 

Act  of  13th  April,  1835,  Pamph.  p.  213. 

An  act  to  extend  the  laws  relating  to  the  mechanics'  liens  to  the  counties  of  Washington, 
Huntingdon,  Mercer,  Beaver  and  Allegheny. 

Sect.  I.  From  and  after  the  passage  of  this  act,  the  act  entitled  "An 
act  securing  to  mechanics  and  others  payment  for  their  labor  and  materi- 
als in  erecting  any  house  or  building  within  the  citv  and  county  of  Phila- 
delphia," passed  the  seventeenth  March,  one  thousand  eight  hundred  and 
six,  and  the  supplements  thereto,  passed  the  twenty-eighth  March,  one 
thousand  eight  hundred  and  eight,  and  the  thirtieth  March,  one  thousand 
eight  hundred  and  thirty-one,  shall  be  and  the  same  are  hereby  extended 
to  and  in  full  force  and  operation  in  the  counties  of  Washington,  Hunt- 
ingdon Mercer,  Beaver  and  Allegheny,  and  mechanics  and  others  shall 
have  like  remedies  in  the  said  counties  under  the  said  acts,  as  though  the 
provisions  thereof  had  been  herein  enacted  at  full  length. 


NOTES  AND  REFERENCES. 

The  persons,  or  descriptions  of  persons,  enumerated  in  the  act  of  the  17th  of  March, 
1806,  "securing  to  mechanics  and  others,  payment  for  their  labor,"  &c.  are  not  alone 
entitled  to  the  remedies  provided  therein  ;  but  any  person  without  distinction,  employed 
in  furnishing  materials  for,  or  in  erecting  or  constructing  any  house  or  other  building,  is 
within  the  meaning  of  the  att,  and  may  file  a  claim,  and  thereby  affect  the  house  or 
building.     Savoy  et  al.  v.  Jones,  2  Rawle,  343. 

On  the  trial  of  a  scire  facias  suit,  founded  upon  a  claim  filed,  under  the  lien  law, 
the  claim  cannot  be  read  in  evidence  to  the  jury.     Hills  v.  Elliot,  16  S.  &  R.  56. 

Unless  materials  te  furnished  on  the  credit  of  a  particular  building,  they  constitute 
no  lien  on  such  building,  notwithstanding  they  may  have  been  used  in  its  execution. — 
Ibid. 

It  seems  that  it  is  not  necessary  to  give  a  lien  that  the  claim  of  the  mechanic  or  ma- 
terial-man should  be  payable  in  money.  If,  by  the  agreement  it  is  to  be  paid  in  other 
materials,  it  will  be  sufficient.     Hinchman  v.  Lybrand,  14  S.  &  R.  33. 

Materials  furnished  for  a  building,  although  not  actually  used  in  its  construction, 
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constitute  a  lien,  if  there  is  no  fraud  or  collusion  on  the  part  of  the  material-men.  Wal- 
lace v.  Melchoir,  2  Browne,  104;  Hinchman  v.  Graham,  2  S.  &  R.  170;  Harker  v. 
Conrad,  12  S.  &  R.  303. 

As  if  lumber  furnished  for  a  house  be  afterwards  sold  by  the  builder,  the  vendor  has 
a  lien,  unless  he  were  privy  to  the  sale.     Wallace  v.  Melchoir,  ut  supra. 

And  so,  although  the  lumber  is  applied  in  a  manner  not  necessary,  or  usual.  Har- 
ker v.  Conrad,  ut  supra. 

And,  there  is  no  distinction  between  materials  furnished  at  or  near  a  building,  and 
materials  delivered  at  a  distance  from  it,  provided  the  delivery  at  a  distance  is  in  the 
usual  course  of  business.     Hinchman  v.  Graham,  2  S.  &  R.  170. 

The  paper  stainer  and  paper  hanger  have  no  lien.  Hurley  v.  Lybrand,  D.  C.  1 
Franklin  Journal,  97. 

Nor  have  journeymen.     Cobb  v.  Traquair,  D.  C.  Ibid. 

Materials  furnished  after  the  building  is  completed,  do  not  create  alien.  The  Olym- 
pic Theatre,  2  Browne,  275,  284. 

Nor  does  the  act  of  repairing  a  house,  or  furnishing  materials  for  that  purpose,  create 
a  lien.     Ibid. 

Aliter,  if  the  principal  part  of  the  building  should  be  torn  down  and  rebuilt.     Ibid. 

The  lot  on  which  a  building  is  erected,  as  well  as  the  building  itself,  is  subject  to  the 
lien  of  mechanics  and  material-men,  and  may  sold  with  the  building.  Brown  v.  Smith, 
2  Browne,  229,  in  note. 

Under  the  act  of  1806,  a  joint  claim  for  materials  cannot  be  filed  against  several 
houses  owned  by  different  persons,  although  the  houses  adjoin  each  other.  Gorgas  v. 
Douglas,  6  S.  &R.  512. 

Where  a  scire  facias  has  issued  on  a  joint  claim  against  several  houses,  the  plaintiff 
cannot,  by  proving  what  lumber  has  been  furnished  to  each  house,  cure  the  defects  of 
his  case.     A  scire  facias  on  such  claims  has  nothing  to  rest  upon.     Ibid.  512. 

An  alderman  or  justice  has  no  jurisdiction  of  the  action  on  a  mechanic's  lien :  it 
must  be  instituted  in  the  Common  Pleas,  where  the  sum  is  under  §100.  Sharp  v. 
Reese,  D.  C.  1816,  1  Fr.  Journal,  356. 

A  claim  against  the  owner  "  of  a  three  storied  brick  house  situate  on  the  south  side 
of  Walnut  street,  between  Eleventh  and  Twelfth  streets,  in  the  city  of  Philadelphia," 
describes  the  house  with  sufficient  certainty.     Harker  v.  Conrad,  12  S.  &  R.  301. 

In  a  scire  facias  on  a  lien,  no  declaration  need  be  filed.  Ridgway  v.  Hess,  1  Browne, 
347. 

The  lien  of  a  mechanic,  under  the  act  of  17th  of  March,  1806,  and  its  supplement', 
does  not  extend  beyond  the  description  of  the  property  in  the  claim  filed.  M'Donald  v. 
Lindall,  3  Rawle,  492. 

When,  therefore,  a  claim  is  filed  against  a  building,  and  the  lot  on  which  it  is  erec- 
ted, without  more,  the  lien  does  not  extend  to  the  adjoining  ground,  as  appurtenant  to 
the  building.     Ibid. 


MILITIA. 


& 


Proceedings  where  public  arms  or  mili- 
tary property  is  burnt,  ] 

Adjutant  General  to  purchase  copy  of 
cavalry  tactics  for  each  company  of 
troop,  2 

Each  company  of  riflemen  allowed  for 
music,  3 


at. 


When  two  troops  may  be  formed  into 
battalion,  4 

Volunteer  companies  to  have  tents,  &c.    5 

Salary  of  keeper  of  arsenal  at  Harris- 
burg,  6 

Certain  volunteer  companies  to  receive 
arms  from  the  Adjutant  General,  7 


Act  of  4th  April,  1831,  Pamph.  p.  491. 

An  act  concerning  the  destruction  by  fire,  of  any  arms  or  military  stores,  the  property  of 

this  commonwealth. 

1.  Sect.  I.  In  case  of  any  volunteer  or  militia  man  of  this  state,  hav- 
ing any  public  arms,  or  other  public  military  property,  belonging  to  this 
commonwealth,  in  his  possession,  and  the  same  have  been  or  may  here- 
after be  destroyed,  by  the  accidental  burning  of  any  house  or  other  build- 
ing, where  such  arms  or  other  property  may  have  been  deposited,  the 
person  holding  the  same  shall  make  oath  or  affirmation  of  the  fact  to  the 
proper  Brigade  Inspector,  who  shall  report  the  same  to  the  Adjutant  Ge- 
neral, whose  duty  it  shall  be  to  make  a  record  thereof,  and  release  all 
parties  concerned  from  any  responsibility,  with  respect  to  such  arms  or 
other  military  property,  so  burned  or  destroyed  ;  and  where  any  public 
arms  may  have  been  so  injured,  by  burning,  as  aforesaid,  as  in  the  opin- 
ion of  the  proper  Brigade  Inspector,  to  render  them  not  worth  repairing, 
it  shall  bo  the  duty  of  the  inspector  to  make  sale  of  the  remains  of  such 
arms,  and  account  for  the  proceeds  in  the  settlement  of  his  accounts  with 
the  proper  department. 

Act  of  4th  May,  1832,  Pamph.  p.  463. 

A  further  supplement  to  the  act  entitled  "  An  act  for  the  regulation  of  the  militia  of 
this  commonwealth." 

2.  Sect.  I.  The  Adjutant  General  is  hereby  authorized  to  purchase 
two  hundred  copies  of  cavalry  tactics,  the  expense  of  which  shall  not  ex- 
ceed two  dollars  per  copy,  to  be  distributed  so  as  to  allow  to  the  com- 
manding officer  of  each  troop  one  copy,  the  expense  to  be  paid  to  his  order 
on  the  State  Treasurer,  in  the  usual  way. 

3.  Sect.  II.  Each  company  of  Riflemen  shall  be  allowed  two  dollars 
per  day  for  music,  on  stated  days  of  training,  to  be  paid  by  the  proper 
Brigade  Inspector  as  other  musicians  are  paid,  by  the  act  to  which  this  is 
supplementary. 

Sect.  III.  and  IV,     [Local.] 

4.  Sect.  V.  Where  troops  of  cavalry  are  so  situated  that  three  troops 
cannot  be  conveniently  formed  into  a  battalion,  any  two  troops,  consisting 
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of  one  hundred  men,  may  be  formed  into  a  battalion,  and  elect  one  major, 
one  adjutant,  one  quarter-master  and  one  surgeon. 

5.  Sect.  VI.  Each  company  and  troop  of  regularly  organized  volun- 
teers, shall  be  entitled  to  tents  and  other  camp  equipage,  in  the  proportion 
of  one  tent  and  the  necessary  equipage,  now  in  the  several  arsenals  of  the 
state,  to  every  three  officers,  and  the  same  to  every  six  men,  to  be  drawn 
under  the  same  regulations  as  are  prescribed  by  the  act  to  which  this  is 
further  supplement,  for  furnishing  arms  and  accoutrements:  Provided,- 
Tnat  not  more  than  a  proper  proportion  shall  be  allowed  to  any  brigade, 
if  the  volunteers  of  other  brigades  shall  apply  for  the  same,  and  in  all 
cases,  the  senior  companies  in  each  brigade  shall  have  preference,  but  no 
tents  shall  be  given  except  where  a  regiment  or  battalion  shall  agree  to  do 
camp  duty,  at  least  three  days  in  succession  in  each  year. 

Sect.  VII.  The  Adjutant  General  shall  not  hereafter  issue  arms  to  any 
other  than  regularly  organized  volunteer  troops  or  companies,  any  thing 
contained  in  the  proviso  to  the  forty-first  section  of  the  act  to  which  this- 
is  a  supplement,  to  the  contrary  notwithstanding. 

Sect.  Vllf.  and  IX.     [Local] 

6.  Sect.  X.  The  compensation  of  the  keeper  of  the  state  arsenal  at 
Harrisburg,  shall,  from  and  after  the  passage  of  this  act,  be  one  hundred 
and  fifty  dollars  annually,  and  that  so  much  of  any  former  law  or  laws,- 
as  is  hereby  altered  or  supplied,  be,  and  the  same  is  hereby  repealed. 

Act  of  15th  April,  1834,  pamph.  p.  470. 

An  act  for  the  relief  of  sundry  volunteer  companies. 

7.  Sect.  I.  Swords,  pistols  and  accoutrements,  necessary  for  the" 
equipment  of  one  troop  of  cavalry  in  each  brigade  of  militia  in  this  com- 
monwealth, in  addition  to  the  two  troops  now  authorized  by  law  to  receive 
such  arms,  shall  be  issued  to  said  troops,  if  so  many  there  be,  and  where 
there  are  more  than  that  number  of  troops  of  cavalry  now  organized  in 
any  brigade,  the  three  oldest  troops  shall  be  entitled  to  receive  their  res- 
pective quotas  of  swords,  pistols  and  accoutrements,  under  this  act :  Pro- 
vided, That  each  troop  of  cavalry  shall  be  uniformed  according  to   law. 

Sect.  II.  The  adjutant  general  is  hereby  required  to  issue  his  order 
for  rifles,  and  the  necessary  accoutrements  thereto  belonging,  to  supply 
one  rifle  company  in  each  brigade,  in  addition  to  the  two  companies  al- 
ready provided  with  rifles  and  accoutrements,  provided  the  three  compa- 
nies which  shall  have  been  first  uniformed  and  equipped,  shall  be  entitled 
to  such  rifles  and  accoutrements :  Provided,  That  such  rifles  and  accou- 
trements be  issued  under  such  restrictions,  provisions  and  security  as  are 
now  by  law  required. 


(See  PENAL  LAWS,  post.) 
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Penalty  for  putting  nuisances   into  the 

Schuylkill,  1 

How  recovered  and  appropriated,  ib. 

Length  of  possession  no  bar  to  removal,    2 
Part  of  former  act  repealed,  3 


Turnpike  companies  liable  for  obstruct- 
ing roads,  4 
Process  may  be  served  on  gate-keepers,  5' 
CaTters  liable  for  putting  their  wagons 
in  the  road  at  night,  & 


Act  of  ?th  February,  1833,  Pamph.  p.  55. 

A  supplement  to  an  act  to  protect  the  property  of  the  Mayor,  Aldermen  and  citizens  of 
Philadelphia,  at  Fair  Mount,  and  to  preserve  the  purity  of  the  Schuylkill  water. 

1.  Sect.  I.  If  any  person  or  persons  shall  hereafter  wilfully  take, 
lead,  conduct,  carry  off,  or  throw,  or  shall  Cause  to  be  taken,  led,  con- 
ducted,  carried  off,  or  thrown  into  that  part  of  the  river  Schuylkill  which 
is  between  the  dam  at  Flat  Rock  and  the  dam  at  Fair  Mount,  near  the 
city  of  Philadelphia,  any  carrion,  or  carcase  of  any  dead  horse,  or  other 
animal,  or  any  excrement  or  filth  from  any  slaughter  house,  vault,  well, 
sink,  culvert,  privy  or  necessary,  or  any  offal  or  putrid  or  noxious  matter 
from  any  dye  house,  still  house,  tan  yard  or  manufactory,  or  any  matter 
or  liquid  calculated  to  render  the  water  of  said  river  impure,  every  such 
person  shall,  for  each  and  every  such  offence,  forfeit  and  pay  a  sum  not 
less  than  five  dollars  nor  more  than  fifty  dollars,  at  the  discretion  of  the 
magistrate,  to  be  recovered  with  costs  of  suit,  in  the  same  manner  as 
debts  under  cne  hundred  dollars  are  by  law  recoverable,  by  any  person 
who  shall  sue  for  the  same,  before  any  justice  of  the  peace  within  the 
county  of  Philadelphia,  one  half  to  the  use  of  the  person  prosecuting  and 
suing,  and  the  other  half  to  the  use  of  the  mayor,  alderman,  and  citizens 
of  Philadelphia. 

2.  Sect.  II.  No  length  of  possession  whatever  shall  be  available  to 
bar  or  prevent  the  correction  or  removal  of  any  nuisance  existing,  or 
which  may  hereafter  exist,  at  or  near  that  part  of  the  river  Schuylkill 
which  is  betwen  the  dam  at  Flat  Rock  and  the  dam  at  Fair  Mount. 

a.  Sect.  III.  So  much  of  the  act  passed  on  the  twelfth  April,  one 
thousand  eight  hundred  arid  twenty-eight,  entitled,  "  An  act  to  protect 
the  property  of  the  mayor,  alderman  and  citizens  of  Philadelphia,  and  the 
purity  of  the  Schuylkill  water,"  as  is  hereby  altered  and  supplied,  be  and 
the  same  is  hereby  repealed. 

Act  of  21st  March,  1833,  Pamph.  p.  91. 

An  act  to  prevent  obstructions  being  placed  on  turnpike  roada. 

4.  Sect.  I.  From  and  after  the  first  day  of  September  next,  any  turn- 
pike company  who  shall  permit  large  and  unbroken  stones,  or  heaps  of 
stones,  which  may  endanger  the  passage  of  any  wagon,  stage,  or  other 
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carriage,  to  remain  on  the  paved  or  artificial  parts  of  their  respective  roads 
for  a  period  exceeding  twenty-four  hours  after  information  being  given 
that  such  obstruction  do  exist,  shall  be  liable  to  pay  a  fine  not  exceeding 
forty  dollars,  nor  less  than  ten  dollars,  for  every  such  offence,  to  be  re- 
covered on  conviction  (hereof  before  any  justice  of  the  peace  of  the  proper 
County,  as  debts  of  like  amount  are  by  law  recoverable,  with  costs  of 
suit,  the  one  half  to  the  use  of  the  prosecutor,  and  the  other  half  to  and 
for  the  repair  of  the  roads  within  the  township  where  such  obstructions 
are  found. 

5.  Sect.  II.  Information  given  to,  and  the  service  of  any  summons 
upon  any  of  the  gate-keepers  or  toll -gatherers  of  any  turnpike  company 
next  to  where  such  obstruction  may  be  found,  shall  be  as  good  and  valid 
in  law  as  11"  given  to  or  served  upon  th?.  president  or  other  principal  offi- 
cer, or  the  treasurer,  secretary  or  chief  clerk  of  any  turnpike  company 
as  aforesaid. 

6.  Sect.  III.  No  carter  or  teamster  shall  leave  his  wagon  or  team 
stand  during  the  night  within  less  than  ten  feet  of  the  centre  of  the  turn- 
pike road,  under  the  penalty  of  five  dollars  for  each  and  every  offence,  to  be 
recovered  on  conviction  thereof  before  any  justice  of  the  peace  of  the  pro- 
per county,  with  costs  of  suit,  the  one  half  for  the  use  of  the  prosecutor, 
and  the  other  half  to  and  for  the  repair  of  the  roads  in  the  township  where 
such  offence  may  be  committed. 


NOTES  AND  REFERENCES. 

Nuisance,  nocumentum,  or  annoyance,  signifies  anything  that  worketh  hurt,  incon- 
venience or  damage.     3  Pa.  Blackstone,  122. 

An  improper  or  malicious  use  of  a  flow  of  water,  through  land  above,  gives  a  right 
of  action,  to  the  owner  of  a  mill  who  is  injured  thereby.  Hoy  v.  Sterrett,  2  Watts, 
327. 

The  erection  of  a  building  upon  the  public  square  of  a  town,  is  a  public,  and  not  a 
private  offence,  and  may  be  abated  by  any  one  aggrieved.  Rung  v.  Shoneberger,  2 
Watts,  23. 

The  erection  of  anything  in  the  upper  part  of  a  stream  of  water,  which  poisons, 
corrupts  or  renders  it  offensive  and  unwholsome,  is  actionable.  Howel  v.  M'Coy,  3 
Rawle,  256. 

An  action  on  the  case  will  lie  for  injury  to  land,  however  inconsiderable,  which  is  oc- 
casioned by  a  nuisance.     Alexander  v.  Kerr,  2  Rawle,  82. 

A  permission  to  another,  to  erect  a  dam  for  a  temporary  purpose,  is  terminated  by 
the  decay  of  the  dam,  and  will  not  authorize  the  erection  of  another  dam  in  its  place. 
Hepburn  v.  M'Dowell,  17  S.  &  R.  383. 

Some  actions  which  would  otherwise  be  nuisances,  may  be  justified  by  necessity. 
Thus,  a  man  may  throw  wood  into  the  street  for  the  purpose  of  having  it  carried  into 
his  house,  and  it  may  lie  there  a  reasonable  time.     Com.  v.  Passmore,   1  S.  &  R.  219. 

So,  because  building  is  necessary,  stones,  brick,  sand,  and  other  materials,  may  be 
placed  in  the  street,  provided  it  be  done  in  the  most  convenient  manner.     Ibid. 

So  a  merchant  may  have  his  goods  placed  in  the  street,  for  the  purpose  of  removing 
them  to  his  store  in  a  reasonable  time :  but  he  has  no  right  to  keep  them  in  the  street, 
for  the  purpose  of  selling  them  there.     Ibid. 

And  there  is  no  difference  between  the  case  of  a  public  auctioneer,  and  that  of  a 
private  merchant.  An  auctioneer  has  not  a  legal  right  to  place  goods  intended  for 
sale,  in  the  public  streets,  because  there  is  no  necessity  in  the  case.     Ibid. 

4b 
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And  the  proviso  in  the  ordinance  of  the  corporation  of  Philadelphia,  of  Jan.  18,  1790, 
which  exempts  from  the  penalties  imposed  on  persons  who  place  goods  in  the  streets, 
does  not  render  them  less  liable  to  the  penalties  of  a  nuisance  at  common  law.   Ibid,  220. 

Whether  the  corporation  of  Philadelphia  has  a  right  to  license  a  nuisance,  by  viitue 
of  the  general  powers  contained  in  the  act  of  incorporation,  dubitatur.     Ibid. 

An  action  cannot  be  supported  for  an  obstruction  to  a  highway,  which  is  a  common 
nuisance,  but  by  a  person  who  has  suffered  some  special  damage.  Hughes  v.  Heiser, 
1  Binn.463. 

In  an  action  on  the  case  for  damages,  occasioned  by  a  common  nuisance,  the  plaintiff 
declared  that  he  had  prepared  rafts,  with  intent  to  navigate  them  down  a  river  which 
was  a  public  highway,  and  that  he  did  navigate  them  until  he  came  to  a  dam,  erec- 
ted by  the  defendant,  by  which  he  was  prevenled  from  passing  down  the  river  with  his 
rafts.     Held  that  this  was  sufficient  special  damage  to  support  the  action.     Ibid. 

On  an  indictment  for  a  nuisance,  for  erecting  a  wharf  on  the  public  property,  the 
defendant  was  not  allowed  to  go  into  evidence,  to  prove  that  the  matter  complained  of 
was  beneficial  to  the  public.     Respublica  v.  Caldwell,  1  Dall,  150. 


(See  ATTORNEYS  and  JUDICIARY,  aatea.) 
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Orphans'  court  constituted,  1  i  Guardians  to  give  security,  and  form  of 

To  ue  a  court  of  record,  2  |      bond,  8 

Periods  of  holding  the  courts,  3  j  Guardians  to  file  an  inventory,  9 

Jurisdiction,  4  i  Guardians  to  render  accounts,  10 

Care   of  minors,  and    appointment    of      |  Guardians  may  be  discharged,  1 1 

guardians,  5  |  Power  of  courts  to  remove  guardians,     12 

Executors  or  administrators  not  to  be  ap-        The  Orphans'  Court  may  direct  mainte- 

pointed  guardians,  6        nance  of  an  infant,  13 

No  foreign   guardian  to  have  authority      ;  Orphans'  court  may  direct  the  invest- 
in  this  state,  7'       ment  of  trust  moneys,  11 
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Accounts  of  executors,  &c.  are  not  to  be 
confirmed,  unless  notice  has  been 
given,  15 

Accounts  of  executors,  &c.  to  be  exam- 
ined by  the  court,  or  referred  to  audi- 
tors, 16 
Executors,  &c.  when  liable  to  pay  in- 
terest, 17 
Amount  of  interest  to  be  determined  by 

the  court,  1 8 

Auditors  to    be  appointed  to  apportion 

assets  among  creditors,  19 

Further  notice  may  be  given  of  the  set- 
tlement of  accounts  in  certain  cases,  20 
Executors  or  administrators  may  be  dis- 
charged, 21 
Delinquent  executors,    &x.  may  be  re- 
quired to  give  security,                           22 
On  failure  to  give  security,  may  be  re- 
moved,                                                  23 
How  the  order  of  the  court  may  be  en- 
forced, against  a  superceded  executor,  24 
Proceedings  where  an  executrix  marries, 

without  securing  the  minor's  portion,  25 
Proceedings  where  the  executor  is  a  lu- 
natic or  habitual  drunkard,  26 
Proceedings  where  the  executor,  &e.  has 

removed  from  the  state,  27 

Relief  may  be  given  in  the   case  of  a 

surety,  28 

Power  cf  the  Orphans'  court  to  autho- 
rize a  sale,  or  mortgage  of  real  estate,  29 
Manner  of  proceeding  on  application  for 

sale  of  land,  30 

Inventory  to  be  filed  before  order  of  sale,  31 
Court  may  appoint  auditors  on  applica- 
tion for  sale  of  land,  32 
Widow's  election  of  dower,  33 
Power  of  the  court  to  authorize  partition,34 
Proceedings  in  partition  when  the  estate 

cannot  be  divided,  35 

Proceedings  to  effect  equality  of  parti- 
tion, 36 
"When  the  estate  cannot  be  divided  into 

as  many  parts  as  heirs,  37 

The  court  to  grant  a  rule,  on  the  heirs, 

to  accept  or  refuse  the  share,  38 

The  widow's  share  to  remain  a  charge,  39 
Estate  may  be  sold,  if  all  the  heirs  re- 
fuse or  neglect  to  take,  40 
Widow's  share  of  purchase  money  to  re- 
main a  charge,  41 


Partition  of  lands  lying  in  different  coun- 
ties, 42 
Heirs  not  entitled  to   election   in  more 

than  one  county,  43 

Collateral  heirs  entitled  to  partition,       44 
Executors  &c.  may  make  deeds  for  pro- 
perty sold  by  their  predecessors,         45 
Clerk  of  the  court  may  convey  in  certain 

cases,  ib- 

Interest  of  a  married  woman  how  secu- 
red, 46 
Whore  there  are  liens  upon  the  purports 

of  heirs,  47 

When  recognizance  is  discharged,  satis- 
faction to  be  acknowledged,  48 
Penalty  for  not  entering  it,  49 
Notices  to  heirs,  legatees,  and  distri- 
buters, 50 
Notices  in  the  case  of  minors,  5 1 
Notice  of  the  sale  of  real  estate,  52 
Power  to  send  an  issue  to  the  Common 

Pleas,  53 

Power  to  examine  accountants  on  oath, 
and  to  compel  the  production  of  books 
and  papers,  64 

Process  of  the  Orphans'  court,  55 

Form  of  writ,  ib. 

Practice  of  the  Orphans'  court,  56 

Appeal  to  the  Supreme  court,  57 

Fees    of  sheriff  for   duties  required    by 

this  act,  58 

Former  laws  repealed,  59 

Appeals  from  Orphans'  courts,  transfer- 
red to  Supreme  court,  60 
Orphans'    courts   established,    and    the 

style  thereof,  6 1 

Shall  consist  of  the  judges  of  the  Com- 
mon Pleas,  62 
Business  to  be  continued  in  the  absence 

of  the  President,  63 

Every  Orphans'  court  shall  have  a  seal,  64 
A  clerk  shall   be   appointed   for  every 

such  court,  65 

Terms  of  the  Orphans'  court  appointed,  06 
Accounts  presented  to  Orphans'  court, 

how  to  be  examined  and  confirmed,     67 
Power  of  the  Orphans'  court  in  partition 

and  valuation,  68 

Former  act  explained,  69 

Supreme  Court  to  hear  and  determine 
appeals  from  Orphans'  court,  70 
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Act  of  29th  March,  1832,  Pamph.  p.  190. 

An  act  relating  to  Orphans'  Courts. 

1.  Sect.  I.  The  judges  of  the  court  of  Common  Pleas  of  each  county, 
or  any  two  of  them,  shall  compose  the  Orphans'  court  of  such  county: 
t'rovi&ed,  That  in  case  of  the  absence  of  the  president,  if  any  person  in- 
terested in  the  business  before  the  court  shall  request  the  same  to  be  con- 
tinued  until  the  president  shall  attend,  such  business  shall  be  continued  ac- 
cordingly. 

2.  Sect.  II.  The  Orphans'  court  is  hereby  declared  to  be  a,  Court  of 
Record,  with  all  the  qualities  and  incidents  of  a  Court,  of  Record  at  com- 
mon law;  its  proceedings  and  decrees,  in  all  matters  within  its  jurisdic- 
tion, shall  not  be  reversed  or  avoided  collaterally  in  any  other  court,  but 
they  shall  be  liable  to  reversal,  modification,  or  alteration,  on  appeal  to 
the  Supreme  court,  as  hereinafter  directed. 

3.  Sect.  III.  The  Orphans'  court  of  the  city  and  county  of  Philadelphia 
shall  be  held  during  every  term  of  the  court  of  Common  Pleas  of  the  said 
city  and  county,  at  such  times  and  as  often  as  the  judges  thereof  shall 
think  necessary  or  proper;  and  the  Orphans'  court  of  every  other  county 
of  this  commonwealth  shall  be  held  during  the  first  week  of  each  term  of 
the  court  of  Common  Pleas  of  the  respective  county,  and  at  such  other 
times  as  the  Judges  thereof  shall  think  necessary  or  proper. 

4.  Sect.  IV.  The  jurisdiction  of  the  several  Orphans'  courts  of  this 
commonwealth  shall  extend  to  and  embrace  the  appointment,  control,  re- 
moval and  discharge  of  guardians,  the  settlement  of  their  accounts,  the  re- 
moval and  discharge  of  executors  and  administrators  deriving  their  author- 
ity from  the  register  of  the  respective  county,  the  settlement  of  the  ac- 
counts of  such  executors  and  administrators,  and  the  distribution  of  the 
assetts  or  surplusage  of  the  estates  of  decedents,  after  such  settlements 
among  creditors  or  others  interested  in  the  sale  or  partition  of  the;  real  es- 
tate of  decedents  among  the  heirs,  and  generally  to  all  cases  within  their 
respective  counties,  wherein  executors,  administrators,  guardians  or  trus- 
tees are  or  may  be  possessed  of  or  undertake  the  care  and  management  of, 
or  are  in  any  way  accountable  for  any  real  or  personal  estate  of  a  decedent, 
and  such  jurisdictions  shall  be  exercised  in  the  manner  hereinafter  pro- 
\  ided. 

5.  Sect.  V.  The  Orphans'  court  of  each  county  shall  have  the  care 
of  the  persons  of  minors  resident  within  such  county,  and  of  their  estates, 
and  shall  have  power  to  admit  such  minors  when  and  as  often  as  there 
shall  be  occasion  to  make  choice  of  guardians,  and  to  appoint  guardians 
for  such  as  they  shall  judge  too  young  or  otherwise  incompetent  to  make 
choice  for  themselves  :  Provided,  That  persons  of  the  same  religious  per- 
suasion as  the  parents  of  the  minors  shall,  in  all  cases,  be  preferred  by 
the  court  in  their  appointment,  and  such  appointment  or  admission  of  a 
guardian  by  the  Orphans'  court  of  the  county  in  which  the  minor  resides 
shall  have  the  like  effect  in  every  other  county  of  this  commonwealth  as 
in  that  by  the  Orphans'  court  of  which  he  shall  have  been  so  admitted  or 
appointed. 

6.  Sect.  VI.  No  executor  or  administrator  shall  be  admitted  or  appoint- 
ed* by  the  Orphans'  court  guardian  of  a  minor,  having  an  interest  in   the 
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estate  under  the  care  of  such  executor  or  administrator :  Provided,  That 
nothiug  herein  contained  shall  be  construed  to  extend  to  ilie  case  of  ates^ 
tamentary  guardian. 

7.  Sect.  VII.  No  appointment  of  a  guardian,  made  or  granted  by  any 
authority  out  of  this  s.ate,  shall  authorize  the  person  so  appointed  to  in- 
terfere with  the  estate,  or  control  the  person  of  a  minor  in  this  state: 
Provided,  That  such  foreign  guardian  may  at  the  discretion  of  the  court, 
be  appointed  by  the  Orphans'  court,  having  jurisdiction  on  giving  security 
for  the  due  performance  of  his  trust. 

8.  Sect.  VIII.  The  Orphans'  court,  having  jurisdiction,  whenever  they 
Wiay  deem  it  proper,  may  require  a  bond  with  good  and  sufficient  securi- 
ty, from  every  guardian  of  a  minor,  whether  admitted  or  appointed  by  the 
court,  or  created  by  will,  which  bond  shall  be  filed  in  theofficeof  the  clerk 
of  the  court,  and  be  considered  in  trust  for  all  persons  interested;  the 
bonds  shall  betaken  to  the  commonwealth  in  such  penalties  as  the  court 
shall  direct,  and  the  condition  shall  be  in  the  following  form:  "  The  con- 
dition of  this  obligation  is  such,  that  if  the  above  bounden,  A.  B.  guardian 
of  C.  D.  a  minor  child  of  E.  F.  late  of 

deceased,  shall,  at  least  once  in  every  three  years,  and  at  any  other  time 
when  required  by  the  Orphans'  court  for  the  county  of 
render  a  just  and  ti-ue  account  of  the  management  of  the  property  and 
estate  of  the  said  minor,  under  his  care,  and  shall  also  deliver  up  the  said 
property  agreeably  to  the  order  and  decree  of  the  said  court,  or  the  di- 
rections of  law,  and  shall,  in  all  respects,  faithfully  perform  the  duties  of 
guardian  of  the  said  C.  D.  then  the  above  obligation  shall  be  void,  other- 
wise it  shall  be  and  remain  in  full  force  anl  virtue:"  Provided,  That 
nothing  in  this  act  contained  shall  be  construed  to  deprive  a  minor  of  any 
action  or  remedy  to  which  he  may  be  entitled  at  the  common  law  against 
his  guardian,  for  any  cause  whatever. 

9.  Sect.  IX.  Every  such  guardian  shall,  within  thirty  days  after  any 
property  of  his  ward  shall  have  come  into  his  hands  or  possession,  or  into 
the  hands  and  possession  of  any  person  for  him,  file  in  the  office  of  the 
clerk  ot  the  court  a  just  and  true  inventory  and  statement  on  oath  or  af- 
firmation of  all  such  property  or  estate. 

10.  Sect.  X.  Every  such  guardian,  whether  required  by  the  coirt  to 
give  security  or  not,  shall,  at  least  once  in  every  three  years,  and  at  any 
other  time  when  so  required  by  the  court,  render  an  account,  of  the  man- 
agement of  the  minor's  property,  under  his  care,  which  accounts  shall  be 
filed  in  the  office  of  the  clerk  of  the  Orphans'  court  for  the  information  of 
the  court  and  the  inspection  of  all  parties  concerned  ;  and  every  such  guar- 
dian, unless  previously  discharged  or  removed,  shall,  on  the  arrival  of  his- 
ward  at  full  age,  settle  in  the  register's  office  a  full  and  complete  account 
of  his  management  of  the  minor's  property  under  his  care,  including  all 
the  items  embraced  in  each  partial  settlement,  and  the  decree  of  the  Or- 
phans' court  upon  such  final  accounts  shall,  like  other  decrees  of  the 
court,  be  conclusive,  upon  all  parties,  unless  reversed,  modified  or  altered, 
on  appeal. 

11.  Sect.  XI.  The  Orphans' court  shall  have  power,  upon  the  petition 
of  any  such  guardian,  to  discharge  him  from  the  duties  of  his  appointment; 
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Provided,  That  no  guardian  shall  be  discharged  from  his  liability  for  the 
estate  of  his  ward,  until  he  shall  have  rendered  to  the  court  an  account  of 
the  management  ol  his  trust,  nor  until  the  same  shall  have  been  submitted 
to  competent  persons  as  auditors,  for  examination,  and  their  report  thereon 
be  confirmed  by  the  court,  unless  such  account  shall  have  been  examined 
by  the  said  court  and  the  appointment  of  auditors  be  found  necessary  ; 
nor  until  such  guardian  shall  have  surrendered  the  residue  of  the  estate 
standing  upon  his  account,  settled  and  confirmed  as  aforesaid,  to  a  subse- 
quent guardian  of  such  ward  or  to  such  other  person  as  the  court  shall 
appoint  to  receive  such  estate.  And  provided  further,  That  in  every 
such  case  it  shall  be  the  duty  of  the  court  to  appoint  some  suitable  person 
to  appear  and  act  for  the  ward,  in  respect  to  the  settlement  of  such  ac- 
count. 

12.  Sect.  XII.  The  Orphans'  court  shall  have  power  to  remove  any 
guardian,  whether  testamentary  or  otherwise,  on  due  proof  of  his  misman- 
agement of  the  minor's  estate,  or  misconducting  himself  in  respect  to  the 
maintenance,  education,  or  moral  interests  of  the  minor;  in  any  such  case 
the  court  shall  have  power  to  order  the  offending  guardian  to  deliver  up, 
assign,  transfer  and  pay  over  to  the  successor  in  the  guardianship,  or  to 
such  persons  as  the  court  shall  appoint,  all  and  every  the  goods,  chattels, 
rights,  credits,  title,  deeds,  evidences,  and  securities  whatsoever,  belonging 
to  the  minor,  and  in  the  hands  or  under  the  power  of  the  guardians,  and  to 
make  such  other  order  and  decree,  touching  the  premises,  as  the  interest 
of  the  minor  may  require. 

13.  Sect.  XIII.  When  any  one  shall  die,  leaving  an  infant  child  or 
children,  without  having  made  an  adequate  provision  for  the  support  and 
education  of  such  child  or  children,  during  their  minoiity,  the  Orphans' 
court  may  direct  a  suitable  periodical  allowance,  out  of  the  minor's  es- 
tate, for  the  support  and  education  of  such  minor,  according  to  the  cir- 
cumstances of  each  case,  which  order  may,  from  time  to  time,  be  vari- 
ed by  the  court,  according  to  the  age  of  the  minor  and  the  circumstances 
of  the  case. 

14.  Sect.  XIV.  When  an  executor,  administrator,  guardian  or  trustee 
shall  have  in  his  hands   any  moneys,  the  principal  or  capital  whereof  is 
to  remain  for  a  time  in  his  possession,  or  under  his  control,  and  the  inter- 
est, profits  or  income  thereof  are  to  be  paid  away,  or  to  accumulate,  or 
when  the  income  of  a  real  estate  shall  be  more  than  sufficient  for  the  pur- 
poses of  the  trust,  such  executor,  administrator,  guardian  or  trustee  may 
present  a  petition  to  the  Orphans'  court  of  the  proper  county,  stating  the 
circumstances  of  the  case,  and  the  amount  or  sum  of  money  which  he  is 
desirous  of  investing ;  whereupon  it  shall  be  lawful  for  the  court,  upon  due 
proof,  to  make  an   order  directing  the  investment  of  such  moneys  in  the 
stocks  or  public  debt  of  the  United  States,  or  in  the  public  debt  of  this 
commonwealth,  or  in  the  public  debt  of  the  city  of  Philadelphia,  or  on  real 
securities,  at  such  prices  or  on  such  rates  of  interest  and  terms  of  payment 
respectively  as  the  court  shall  think  fit ;  and  in  case. the  said  moneys  shall 
be  invested  conformably  to  such  directions,  the  said  executor,  adminis- 
trator, guardian  or  trustee,  shall  he  exempted  from  all  liability  for  loss  on 
the  same  in  like  manner  as  if  such  investments  had  been  made  in  pursu- 
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ance  of  directions  in  the  will  or  other  instrument  creating  the  trust :  Pro- 
vided, That  nothing  herein  contained  shall  authorize  the  court  to  make 
an  order  contrary  to  the  direction  contained  in  any  will  or  other  instru- 
ment in  regard  to  the  investment  of  such  moneys. 

15.  Sect.  XV.  No  account  of  an  executor,  administrator  or  guardian 
shall  be  confirmed  and  allowed  by  the  Orphans'  court,  except  in  the  cases 
herein  specially  provided  for,  unless  it  shall  appear  on  the  presentation  of 
such  account  that  notice  of  such  presentation  has  been  given,  conformably 
to  the  directions  of  the  act  entitled  "An  act  relating  to  registers  and  regis- 
ters' courts." 

16.  Sect.  XVI.  All  accounts  presented  to  the  Orphans'  court  by  ex- 
ecutors, administrators,  guardians  or  trustees,  except  partial  accounts  ren- 
dered by  guardians  in  pursuance  of  the  tenth  section  of  this  act,  shall, 
unless  it  be  otherwise  agreed  by  all  parties  interested,  be  examined  by  the 
court  or  referred  to  suitable  persons,  not  exceeding  three  in  number,  to  be 
appointed  by  the  said  court,  or  by  the  parties  where  they  are  all  present 
or  duly  represented,  and  competent  to  agree  ;  and  the  persons  so  appoint- 
ed shall  be  sworn  or  affirmed  to  perform  their  duties  with  fidelity,  and 
shall  have  power  to  administer  oaths  and  affirmations  to  parties  and  wit- 
nesses, in  all  cases  referred  to  them. 

17.  Sect.  XVII.  No  execulors  or  administrator  shall  be  liable  to  pay 
interest  but  for  the  suplusage  of  the  estate  remaining  in  his  hands  or  pow- 
er when  his  accounts  are  or  ought  to  be  settled  and  adjusted  in  the  reg- 
isters office  :  Provided,  That  nothing  herein  contained  shall  be  construed 
to  exempt  an  executor  or  administrator  from  liability  to  pay  interest  where 
he  may  have  made  use  of  the  funds  of  the  estate  for  his  own  purposes, 
previously  to  the  time  when  his  accounts  are  or  ought  to  be  settled  as 
aforesaid. 

18.  Sect.  XVIII.  The  amount  of  interest  to  be  paid  in  all  cases  by 
executors,  administrators  and  guardians,  shall  be  determined  by  the  Or- 
phans' court,  under  all  the  circumstances  of  the  case,  but  shall  not,  in 
any  instance  exceed  the  legal  rate  of  interest  for  the  time  being. 

19.  Sect.  XIX.  Whenever  there  shall  not  be  sufficient  assets  to  pay 
all  the  debts  of  a  decedent,  it  shall  be  the  duty  of  the  Orphans'  court  having 
jurisdiction,  upon  the  application  of  the  executor  or  administrator,  to  appoint 
auditors  to  settle  and  adjust  the  rates  and  proportions  of  the  assets  to  and 
among  the  respective  creditors,  according  to  the  order  established  by  law  J 
Provided,  nevertheless,  That  no  creditor  who  shall  neglect  or  refuse  to' 
exhibit  his  account  to  the  executor  or  administrator  within  twelve  months' 
after  public  notice  given  in  one  or  more  of  the  newspapers  published  in  the 
county  in  which  letters  testamentary  of  administration  may  have  beer* 
granted,  or  if  there  be  none  in  such  county,  then  in  one  or  more  news- 
papers published  in  an  adjoining  county,  and  continued  in  such  newspaper 
for  four  consecutive  weeks,  shall  be  entitled  to  receive  any  dividend  of 
such  remaining  assets. 

20.  Sect.  XX.  When  any  of  the  heirs,  legatees,  distributees  or  cred- 
itors of  a  decedent  reside  out  of  this,  state,  or  out  of  the  United  States,  or 
from  other  circumstances  it  may  be  expedient  that  additional  or  further 
notice  should  be  given  of  the  settlement  of  the  account  of  an  executor,  ad- 
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miiiistrator,  guardian  or  trustee,  or  of  ihe  distribution  of  the  assets  or 
surplusage  of  the  estate,  it  shall  be  in  the  discretion  of  the  Orphans' 
court  to  require  such  further  or  additional  notice  to  be  given  by  such  ac. 
countant,  as  they  may  think  proper,  to  appear  in  court,  or  before  the  aud- 
itors by  them  appointed,  as  the  case  may  be,  at  such  times  as  shall  be 
fixed  for  the  examination  o(  such  account,  or  for  the  distribution  of  the 
assets  or  of  the  surplusage  of  the  estate. 

21.  Sect.  XXI.  An  executor  or  administrator  may,  with  the  leave  of 
the  Orphans'  court  having  jurisdiction,  make  a  settlement  of  his  accounts, 
so  far  as  he  shall  have  administered  the  estate  committed  to  him,  and  the 
same  being  confirmed  by  the  court,  he  may  be  discharged  from  the  duties 
of  his  appointment,  and  surrender  the  remainder  of  the  property  in  his' 
hands,  to  such  persons  as  the  court  may  direct. 

22.  Sect.  XXII.  Whenever  it  shall  be  made  to  appear  to  the  Orphans' 
court  having  jurisdiction  of  the  accoun's  of  any  executor,  administrator 
or  guardian,  or  to  any  judge  thereof,  when  such  court  shall  not  be  in  any 
session,  on  the  oath  or  affirmation  of  any  person  interested,  that  such  ex- 
ecutor, administrator  or  guardian  is  wasting  or  mismanaging  the  estate 
or  property  under  his  charge,  or  is  like  to  prove  insolvent,  or  has  neg- 
lected or  refused  to  exhibit  true  and  perfect  inventories,  or  render  full  and 
just  accounts  of  such  estate  or  property,  come  to  his  hands  or  knowledge 
then  and  in  every  such  case  it  shall  be  lawful  for  such  court,  or  for  such 
judge  thereof,  to  issue  a  citation  to  such  executor,  administrator  or  guardian 
requiring  him  to  appear,  on  a  day  certain,  before  an  Orphans'  court  to  be 
convened  for  such  purpose,  if  the  said  court  shall  not  then  be  in  session, 
and  shall  require  despatch,  and  upon  the  return  of  such  citation,  the  said 
court  may  require  such  security  of  such  executor,  or  such  other  and  fur- 
ther security  of  such  administrator  or  guardian  as  they  may  think  rea- 
sonable, conditioned  for  the  performance  of  their  respective  trusts,  which 
security  shall  be  taken  in  the  name  of  the  commonwealth  of  Pennsylvania 
and  filed  in  the  said  Orphans'  court,  and  shall  be  deemed  and  considered 
in  trust  for  the  benefit  of  all  persons  interested  in  such  estate  :  Provided, 
That  if,  in  the  cases  above  mentioned,  it  shall  be  made  to  appear  to  the 
said  court  or  any  judaje  thereof,  on  such  oath  or  affirmation  as  aforesaid, 
that  such  executor,  administrator  or  guardian  is  about  to  remove  from  this 
commonwealth,  or  that  the  property  under  his  charge  may  be  wasted  or 
materially  injured  before  he  can  be  reached  by  the  ordinary  process  of  the 
court,  it  shall  be  lawful  for  such  court  or  such  judge  thereof,  to  issue  a 
writ  of  attachment,  under  which  the  same  proceedings  may  take  place 
as  in  other  cases  of  attachment  on  mesne  process  in  the  Orphans'  court; 
and  on  the  return  of  such  attachment,  the  court  may  proceed  as  on  the 
return  to  the  citation  above  mentioned. 

23.  Sect.  XXIII.  If  such  executor,  administrator  or  guardian  shall 
neglect  or  refuse  to  give  such  security  or  such  further  security  so  ordered, 
then  the  said  court  shall  vacate  such  letters  testamentary  or  of  adminis- 
tration, or  remove  such  guardian,  and  award  new  letters,  to  be  granted  in 
such  form  as  the  case  may  require,  by  the  register  having  jurisdiction  upon 
such  security  as  the  court  shall  think  proper ;  and  in  the  case  of  a  guar- 
dian, the  court  shall  proceed  to  the  admission  or  the  appointment  of  a  new 
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g nirdian,  according  to  the  circumstances  of  the  case;  and  the  said  court 
shall  moreover  order  the  first  executor,  administrator  or  guardian  to  deliver 
over  and  pay  to  his  successor  all  and  every  the  goods,  chattels  and  estates 
in  his  hands,  of  the  decedent  or  minor,  as  the  case  may  be. 

24.  Sect.  XXIV.  If  such  superseded  executor,  administrator  or  guar- 
dian shall  neglect  or  refuse  to  comply  with  the  ord'jr  of  the  court  in  the 
premises,  the  court  may  proceed  against  him  by  attachment,  with  or  with- 
out sequestration,  or  may  issue  process  for  the  delivery  of  the  trust,  pro- 
perty and  effects;  as  is  hereinafter  provided,  or  the  successor  may  proceed 
at  law  against  him  and  his  sureties,  if  any  there  be,  or  against  any  other 
person  who  may  be  possessed  of  any  goods  or  chattels  belonging  to  the 
estate  of  the  decedent  or  minor,  as  the  case  may  be,  or  be  indebted  to  him 
or  the  remedies  by  execution  and  suit  at  law  may  be  pursued  at  the  same 
time  iC  the  case  so  lequire,  until  the  end  be  fully  attained. 

25.  Sect.  XXV.  Whenever  it  shall  be  made  to  appear  to  the  satisfaction 
of  the  Orphans'  court,  having  jurisdiction  as  aforesaid,  or  of  any  judge 
thereof,  when  such  court  shall  not  be  in  session,  that  an  executrix,  having 
minors  of  her  own,  or  being  concerned  for  others,  is  marked,  or  like  to  be 
espoused  to  another  husband  without  securing  the  minors'  portions,  or  real 
estates,  it  shall  be  lawful  for  such  court,  or  for  such  judge  thereof,  to  issue 
a  citation  to  such  executrix,  or  if  she  shall  have  been  married  to  another 
husband,  then  to  her  and  such  husband,  requiring  her  or  them,  as  the  case 
may  be,  to  appear  on  a  day  certain,  before  an  Orphans'  court,  to  be  con- 
vened for  such  purpose,  if  the  said  court  shall  not  then  be  in  session,  as 
is  herein  provided  for  in  the  case  of  delinquent  executors,  adminintrators 
or  guardians,  and  on  the  return  of  such  citation,  the  said  court  may  re- 
quire such  security  to  be  given  by  such  executrix,  or  by  her  husband,  if 
she  shall  have  been  married  again;  as  the  circumstances  of  the  case  may 
require;  and  if  such  executrix,  or  her  husband,  as  aforesaid,  shall  fail  or 
refuse  to  give  such  security,  it  shall  be  lawful  for  the  said  court  to  vacate 
the  letters  testamentary,  and  to  award  new  letters,  to  be  granted  by  the 
register  having  jurisdiction,  on  such  security,  as  they  may  think  proper. 

26.  Sect.  XXVI.  When  any  executor,  administrator  or  guardian  shall 
have  been  duly  declared  a  lunatic,  or  an  habitual  drunkard,  it  shall  be 
lawful  for  the  Orphans'  court  having  jurisdiction  over  the  accounts  of 
such  executor,  administrator  or  guardian,  to  vacate  the  letters  testamenta- 
ry or  of  administration  granted  to  such  executor  or  administrator,  and  to 
remove  such  guardian,  and  to  award  new  letters,  to  be  granted  in  such 
form  as  the  case  may  require,  by  the  register,  having  jurisdiction  upon 
such  security  as  the  court  shall  think  proper;  and  in  the  case  of  a  guar- 
dian, Jhe  court  shall  proceed  to  the  admission  or  appointment  of  a  new 
guardian  accordingly;  and  the  court  shall  also  make  such  order,  for  the 
security  of  the  trust  property,  and  for  its  delivery  to  the  successor  of  such 
executor,  administrator  or  guardian,  as  the  circumstances  of  the  case  may 
require. 

27.  Sect.  XXVII.  When  any  executor,  administrator  or  guardian  shall 
have  removed  from  this  state,  or  shall  have  ceased  to  have  any  known  place 
of  residence  therein,  during  the  period  of  one  year  or  more,  the  Orphans' 
court  having  jurisdiction  of  the  account  of  such  executor,  administrator  or 
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guardian  may,  on  the  application  of  any  person  interested,  and  after  a 
citation  shall  havo  been  returned,  served  or  published,  as  is  hereinafter 
provided,  make  a  decree  vacating  such  letters  testamentary  or  of  admin- 
istration, and  remove  such  guardian,  and  award  new  letters,  to  be  grant- 
ed in  such  form  as  the  case  may  require,  by  the  register,  having  jurisd.c- 
tion  upon  such  security,  as  the  court  shall  think  proper;  and  in  the  case 
of  a  guardian,  the  court  shall  proceed  lo  the  admission  or  appointment  of 
another  guardian  accordingly :  Provided,  That  no  decree,  as  aforesaid, 
shall  suspend  the  power,  or  prejudice  the  acts  of  any  person  who  may 
be  joined  with  such  executor,  administrator  or  guardian  in  the  trust. 

18.  Sect.  XXVIII.  Application  may  be  made  to  the  Orphans'  court, 
or  any  judge  thereof,  in  the  cases  mentioned,  in  the  twenty-third  section 
of  this  act,  by  any  surety  in  the  bond  of  such  executor,  administrator  or 
guardian,  and  upon  such  surety  making  oath  or  affirmation,  as  required 
in  that  section,  the  like  proceedings  may  be  had  for  the  purpose  of  com- 
pelling such  exector,  administrator  or  guardian  to  give  security,  and  there- 
upon the  court  may  order  such  executor,  administrator  or  guardian  to  give 
such  counter  securities  as  they  shall  judge  necessary  to  indemnify  him 
against  such  loss  by  reason  of  his  suretyship;  and  if  such  executor,  admin- 
istrator or  guardian  shall  refuse  or  fail  to  give  such  security,  within  such 
reasonable  time  as  the  court  shall  order,  it  shall  be  lawful  for  the  court  to 
direct  such  executor,  administrator  or  guardian,  to  pay  or  deliver  over 
forthwith  to  such  surety,  or  to  some  other  person  for  him,  all  goods,  chat- 
tels, effects  and  sureties  whatsoever,  for  which  such  surety  may  be  ac- 
countable :  Provided,  That  such  surety  shall  first  give,  to  the  satisfac- 
tion of  the  court,  sufficient  security,  faithfully  to  preserve  and  account 
therefor,  and  deliver  and  dispose  of  the  same  according  to  the  order  of 
the  said  court. 

Sect.  XXIX.  and  XXX.   [See  Judiciary.] 

29.  Sect.  XXXI.  The  Orphans'  court  which  posspsses  jurisdiction  of 
the  accounts  of  an  executor,  administrator  or  guardian,  shall  have  power 
to  authorize  a  s.ile  or  mortgage  of  real  estate  by  such  executor,  adminis- 
trator or  guardian,  in  the  following  cases,  viz: 

I.  On  the  application  of  the  executor  or  administrator,  setting  forth 
that  the  personal  estate  of  the  decedent  is  insufficient  for  the  payment  of 
debts  and  maintenance  and  education  of  his  minor  children,  or  for  the 
purpose  of  oaying  the  debts  alone. 

II.  On  the  application  of  such  executor  or  administrator,  or  of  any 
person  interested,  setting  forth  that  on  the  final  settlement  of  the  adminis- 
tration account,  it.  appears  there  that  are  not  sufficient  personal  assets  to 
pay  the  balance  appearing  to  be  due  from  the  estate  of  such  decedent, 
either  to  the  accountant  or  others, 

III.  On  the  application  of  a  guardian,  setting  forth  that  the  personal 
estate  of  the  minor  is  insufficient  for  his  maintenance  and  education,  or 
for  the  improvement  and  repair  of  other  parts  of  his  real  estate,  or  that 
the  estate  of  said  minor  is  in  such  a  state  of  dilapidation  and  decay,  or  so 
unproductive  and  expensive,  that  it  would  be  to  the  interest  and  benefit  of 
said  minor,  in  the  judgment  of  said  court,  that  the  said  estate  should  Le 
sold,  and  the  Orphans'  court  of  the  county  wherein  any  such  real  estate 
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may  bo  situate,  shall  have  the  same  authority  to  direct  a  sale  in  this  lat- 
ter case,  as  in  the  cases  particularly  mentioned  in  the  thirty -second  section 
of  this  act. 

:*0.  Sect.  XXXII.  When  the  real  estate,  with  respect  to  which,  appli- 
cation shall  be  made  to  the  Orphans'  court,  in  the  cases  mentioned  in  ihe 
preceding  section,  is  situated  in  the  same  county,  the  said  court  may  order 
the  sale  or  mortgage  of  such  part,  or  so  much  of  such  real  estate  as  to 
them  shall  appear  necessary,  when  the  real  estate  is  situated  in  another 
county  or  counties,  or  in  the  same  and  another  county  or  counties,  and 
the  Orphans'  court  which  possesses  jurisdiction  over  the  accounts  of  such 
executor,  administrator,  or  guardian,  shall  be  satisfied  of  the  propriety  of 
a  sale  or  mortgage  of  some  portion  of  such  real  estate  not  within  their 
jurisdiction,  it  shall  be  lawful  for  such  court  to  make  a  decree,  authorizing 
mch  executor,  administrator  or  guardian,  to  raise  so  much  money  as  the 
said  court  may  think  necessary,  from  real  estate  situated  in  such  county 
or  counties  as  they  may  designate ;  and  thereupon,  it  shall  be  the  duty  of 
the  Orphans'  court  of  the  county  wherein  the  real  estate  so  designated  is 
situated,  upon  the  petition  of  such  executor,  administrator  or  guardian,  to 
make  an  order  for  the  sale  or  mortgage,  as  they  shall  think  expedient,  of 
so  much  and  such  parts  of  such  real  estate,  as  shall,  in  their  opinion,  be 
necessary  to  raise  the  specified  sum;  and  such  executor,  administrator  or 
guardian,  shall  in  all  cases  make  return  of  his  proceedings  in  relation  to 
such  sale  or  mortgage,  to  the  Orphans'  court  of  the  county  in  which  the 
said  real  estate  so  sold  or  mortgaged  lies,  when,  if  the  same  be  approved 
by  the  court,  it  shall  be  confirmed. 

31.  Sect.  XXXIII.  No  authority  for  the  sale  or  mortgage  of  real  es- 
tate, lying  in  the  same  or  another  county  or  counties,  shall  be  granted, 
until  the  executor,  administrator  or  guardian,  as  the  case  may  be,  shall 
have  exhibited  to  the  said  court  a  true  and  perfect  inventory  and  conseion- 
able  appraisement  of  all  the  personal  estate  whatsoever  of  the  decedent  or 
minor  as  the  case  may  be,  together  with  a  full  and  correct  statement  of 
all  the  real  estate  of  such  decedent  or  minor,  wherever  situated,  winch 
has  come  to  his  knowledge;  and  also,  in  the  case  of  an  executor,  or  ad- 
ministrator, a  just  and  true  account  upon  oath  or  affirmation,  of  all  the 
debts  of  the  decedent  which  have  come  to  his  knowledge ;  nor  in  any  case 
shall  such  authority  be  granted,  until  such  executor,  administrator  or 
guardian,  shall  have  filed  in  the  office  of  the  clerk  of  the  said  court,  a 
bond,  with  sufficient  security,  to  be  approved  of  by  the  court,  conditioned 
for  the  faithful  appropriation  of  the  proceeds  of  such  sale  or  mortgage, 
according  to  their  respective  duties  :  And  provided  fwther,  That  no  real 
estate  contained  in  any  marriage  settlement,  shall  by  virtue  of  tin's  act,  be 
sold  or  disposed  of  contrary  to  the  form  and  effect  of  such  settlement,  and 
that  the  mansion  house  or  most  profitable  part  of  the  estate,  shall  be  re- 
served to  the  last. 

32.  Sect.  XXXIV.  In  all  cases  where  an  application  shall  be  made 
to  any  Orphans'  court,  for  a  decree  authorizing  the  sale  or  mortgage  of 
real  estate,  under  any  of  the  provisions  contained  in  this  act,  the  couit 
may  appoint  suitable  persons  to  investigate  the  facts  of  the  case  and  to 
report  upon  the  expediency  of  granting  the  application,  and  the  amount 
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to  be  raised  by  such  sale  or  mortgage;  and  upon  such  report  being  rnad.9 
the  court  may  decree  accordingly. 

33.  Sect.  XXXV.  In  every  case  of  a  devise  or  bequest  to  a  widow, 
which  by  force  of  any  last  will  and  testament,  or  by  operation  of  low, 
will  bar  such  widow  of  dower,  subject  to  her  right  of  election  of  dowei , 
or  of  the  property  devised  or  bequeathed,  it  shall  be  lawful  for  the  Or- 
phans' court,  on  the  application  of  any  person  interested  in  the  estate  of 
the  decedent,  to  issue  a  citation  at  any  time  after  twelve  months  from  the 
death  of  the  testator,  to  any  such  widow,  to  appear  at  a  certain  time  not 
less  than  one  month  thereafter,  in  the  said  court,  to  make  her  election, 
either  to  accept  such  devise  or  bequest  in  lieu  of  dower,  or  to  waive  such 
devise  or  bequest  and  take  her  dower,  of  which  election  a  record  shall  be 
made,  which  shall  be  conclusive  on  all  parties;  if  the  widow  shall  neglect 
or  refuse  to  appear  upon  such  citation,  then  upon  due  proof  to  the  court 
of  the  service  thereof,  the  said  neglect  or  refusal  shall  be  deemed  an  ac- 
ceptance of  th3  devise  or  bequest,  and  a  bar  of  dower,  of  which  a  record 
shall  be  made,  which  shall  be  conclusive  on  all  parties  concerned. 

34.  Sect.  XXXVI.  The  Orphans'  court  of  the  county  where  the  real 
estate  of  a  decedent  is  situate,  shall  have  power,  on  the  application  of  the 
widow  or  other  lineal  descendant  of  the  decedent  having  an  intere^  in 
such  real  estate,  if  of  full  age,  or  if  under  age  on  the  application  of  his 
guardian,  to  appoint  seven  or  more  disinterested  persons,  chosen  on  be- 
half and  with  consent  of  the  parties,  or  when  the  parties  cannot  so  agree 
to  award  an  inquest,  to  make  partition  of  the  real  estate  of  such  decedent ; 
and  upon  the  return  made  by  the  persons  so  appointed,  or  of  the  inquisi- 
lion  taken,  to  give  judgment  that  the  partition  thereby  made  be  firm  and 
stable  foiever,  and  that  the  costs  thereof  be  paid  by  the  parties  con- 
cerned. 

35.  Sect.  XXXVII.  When  any  such  estate  cannot  be  divided  among 
the  lineal  descendants  as  aforesaid,  or  the  widow  and  such  lineal  descend- 
ants, without  prejudice  to  or  spoiling  the  whole,  the  said  seven  or  more 
persons,  or  the  said  inquest  as  the  case  may  be,  shall  make  and  return  a 
just  appraisement  thereof  to  the  Orphans'  court,  and  thereupon,  but  not 
otherwise,  the  said  court  may  order  the  same. 

I.  To  the  eldest  son,  if  he  be  living  ;  but  if  he  be  dead,  to  his  children, 
if  any,  in  the  order  of  their  birth,  and  preferring  males  to  females;  and  in 
like  manner  to  his  other  lineal  descendants  in  the  same  order. 

II.  If  the  eldest  son,  or  his  lineal  descendants,  do  not  accept  tie  fane 
then  to  the  second  and  other  sons,  or  their  lineal  descendants  successively 
in  the  order  of  birth,  in  like  maimer  as  is  provided  for  the  eldest  son  and 
his  descendants. 

III.  If  the  second  or  other  sons,  or  their  descendants,  do  not  accept 
the  same  as  aforesaid,  then  to  the  oldest  daughter  or  her  lineal  descend- 
ants, in  like  manner  as  is  provided  in  the  case  of  the  eldest  son. 

IV.  If  the  eldest  daughter,  or  her  lineal  descendants,  do  not  accept 
the  same,  then  to  the  second  and  other  daughters,  or  their  lineal  de- 
scendants successively,  in  like  manner  as  is  provided  for  the  second  and 
o  her  sons 

In  every  such  case,  the  party  accepting  the  same,  or  seme  one  on  his 
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behalf  paying  to  thn  other  parties  interested  their  proportionable  pails  of 
the  value  of  such  estate,  according  to  the  just  appraisement  thereof,  made 
in  manner  aforesaid,  or  giving  good  security  by  recognizance  or  other- 
wise, to  the  satisfaction  of  the  court  for  the  payment  thereof,  with  legal 
interest  in  some  reasonable  time,  not  exceeding  twelve  months,  as  the 
court  may  direct ;  and  the  persons  lo  whom  or  lor  whose  use  payment  or 
satisfaction  shall  be  so  made,  in  any  of  the  cases  aforesaid,  for  their  re- 
spective parts  or  shares  of  such  real  estate,  shall  be  forever  barred  of  all 
right  or  title  to  the  same. 

36.  Sect.  XXXVIII.  When  equal  partition  in  value  cannot  be  made 
by  the  seven  men  appointed  as  aforesaid,  or  by  the  said  inquest,  they 
shall  make  a  just  appraisement  of  the  respective  purparts  or  shares  in 
which  they  may  divide  the  estate,  and  thereupon  the  court  may  order  the 
said  purparts  or  shares  successively  to  the  persons  entitled  to  make  choice 
therefrom,  in  the  order  and  according  to  the  rules  enacted  in  the  preced- 
ing section,  where  the  estate  cannot  conveniently  be  divided;  and  they 
shall  award  that  one  or  more  purparts  or  shares  shall  be  subject  to  ihe 
payment  of  such  su;n  or  sums  of  money  as  shall  be  necessary  to  equalize 
the  value  of  the  said  purparts,  according  to  the  said  appraisement  thereof; 
which  sum  or  sums  of  money  shall  he  paid,  or  secured  to  be  paid,  by  the 
several  persons  accepting  such  purparts,  in  the  manner  prescribed  in  the 
foregoing  section. 

97.  Sect.  XXXIX.  When  such  estate  cannot  conveniently  be  divided 
into  as  many  shares  as  there  are  parties  entitled,  the  seven  men  appointed 
as  aforesaid,  or  the  said  inquest  shall  make  a  just  appraisement  of  the  re- 
spective purparts  or  shares,  into  which  they  may  divide  the  estate,  and 
thereupon  the  court  may  order  the  shares  successively  to  the  parties  en- 
titled, to  make  choice  therefrom,  in  the  order  and  according  to  the  rules 
hereinbefore  provided  for  the  case  where  the  estate  cannot  conveniently 
be  divided,  they  or  someone  in  their  behalf,  paying  or  securing  lo  be  paid 
to  the  other  parties  interested,  their  respective  parts  of  the  value  thereof, 
in  the  manner  prescribed  as  aforesaid. 

33.  Sect.  XL.  In  all  cases  of  appraisement  or  partition  mentioned  in 
the  preceding  section,  the  Orphans'  court  shall,  on  application,  grant  a 
rule  on  all  persons  interested,  to  come  into  court  at  a  certain  day  by  them 
to  be  fixed,  to  accept  or  refuse  the  estate  or  a  share  or  portion  thereof,  as 
the  case  may  be,  and  in  case  the  party  entitled  to  a  choice,  do  n.it  come 
into  court  in  person,  or  by  guardian  or  attorney  duly  constituted,  or  in- 
case he  shall  refuse  the  same,  a  record  shall  be  made  thereof  and  the 
court  may  and  shall  direct  the  same  to  be  offered  to  the  next  in  succession 
according  to  the  rules  hereinbefore  provided. 

39.  Sect.  XLI.  Should  the  widow  of  the  decedent  be  living  at  the 
time  of  the  partition,  she  shall  not  be  entitled  to  payment  of  the  sum,  at 
which  her  purpart  or  share  of  the  estate  shall  be  valued,  but  the  same  to- 
gether with  interest  thereof  shall  be  and  remain  charged  upon  the  premises, 
if  the  whole  be  taken  by  one  child  or  other  descendant  of  the  deceased,  or 
upon  the  respective  shares  if  divided  as  hereinbefore  mentioned,  and  the 
legal  interest  thereof,  shall  be  annually  and  regularly  paid  by  the  persons 
to  whom  such  real  estate  shall  be  adjudged,  their  heirs  or  assigns  holding 
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the  same,  according  to  their  respective  portions  to  the  said  widow  during 
her  natural  life,  in  lieu  and  full  satisfaction  of  her  dower  at  common  law, 
and  the  same  may  be  recovered  by  the  widow  by  distress  or  otherwise, 
as  rents  in  this  commonwealth  are  recoverable,  on  the  death  of  the  widow 
the  &aid  principal  sum  shall  be  paid  by  the  children,  or  other  lineal  de- 
scendants to  whom  the  said  real  estate  shall  have  been  adjudged,  their 
heirs  or  assigns  holding  the  premises  to  the  persons  thereunto  legally  en- 
titled. 

40.  Sect.  XLII.  Upon  an  appraisement  or  valuation  of  real  estate 
made  as  is  hereinbefore  provided,  should  all  the  heirs  neglect  after  clue  no- 
tice, or  refuse  to  take  the  same  at  the  valuation,  the  court  shall  on  the  ap- 
plication of  any  one  of  the  heirs,  grant  a  rule  upon  the  other  heirs  and 
others  interested  to  show  cause  why  the  estate  so  appraised  should  not  be 
sold,  which  rule  shall  be  returnable  at  the  next  regular  session  of  the 
court,  or  at  such  subsequent  period  as  the  court  having  respect  to  the  cir- 
cumstances of  the  case  may  direct,  and  notice  of  such  rule  shall  be  given 
in  the  manner  provided  in  this  act  for  other  notices  to  heirs  ;  on  the  return 
of  such  rule,  the  court  may  on  due  proof  of  notice  to  all  persons  interest- 
ed, make  a  decree  authorizing  and  requiring  the  executor  or  administrator, 
as  the  case  may  be,  to  expose  such  real  estate  to  public  sale  at  such  time 
and  place  and  on  such  terms  as  the  court  may  decree  :  Provided,  That 
the  rule  to  show  cause  herein  directed  may  be  dispensed  with  by  the  court 
on  the  application  of  all  the  heirs  if  of  full  age,  and  of  the  guardians  of 
such  as  are  minors  for  such  decree,  and  notice  of  such  sale  shall  be  given 
by  the  executor  or  administrator,  in  the  manner  provided  in  this  act  for 
other  notices  of  sale. 

41.  Sect.  XLII  I.  Where  a  decree  for  the  sale  of  real  estate  shall 
he  made  by  the  Orphans'  court,  in  the  event  provided  for  in  the  preceding 
section,  the  court  shall  direct  that  the  share  of  the  widow,  if  there  be  one, 
of  the  purchase  money,  shall  remain  in  the  hands  of  the  purchaser  during 
the  natural  life  of  the  widow,  and  the  interest  thereof  shall  be  annually 
and  regularly  paid  to  her  by  the  purchaser,  his  heirs  and  assigns,  holding 
the  premises,  to  be  recovered  by  distress  or  otherwise  as  rents  are  recov- 
erable in  this  commonwealth,  which  the  said  widow  shall  accept,  in  full 
satisfaction  of  her  dower  in  such  premises,  and  at  her  decease,  her  share 
of  the  purchase  money  shall  be  paid  to  the  persons  legally  entitled  thereto. 

4'2.  Sect.  XL1V.  When  the  lands,  in  respect  to  which  application  for 
partition  shall  be  made  to  the  Orphans'  court  as  aforesaid  lie  in  one  or 
more  adjoining  tracts,  in  different  counties,  it  shall  be  lawful  for  the  Or» 
phans'  court  of  the  county  in  which  the  principal  mansion  is  situate,  or  if 
there  be  no  mansion  or  building  on  the  lands,  then  the  court  of  the  coun- 
ty in  which  the  greatest  part  of  the  land  lies,  on  the  application  of  any 
person  interested,  either  to  proceed  by  the  appointment  of  seven  or  more 
men  agreed  on  by  the  parties,  or  to  issue  their  writ  to  the  sheriff  of  the 
county  within  the  jurisdiction  of  the  court,  specifying  the  lands  of  which  a 
partition  or  valuation  is  to  be  made,  and  thereupon  the  said  sheriff  shall 
summon  an  inquest  to  divide  or  value  the  said  lands  in  the  same  manner 
as  if  the  whole  were  within  his  proper  bailwick  ;  and  upon  the  return 
thereof,  or  upon  the  return  of  the   seven  or  more  men  appointed  by  con- 
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sent,  as  aforesaid,  the  court  may  further  proceed  therein,  in  all  respects, 
as  if  all  the  said  lands  were  in  the  proper  county,  and  any  recognizance 
taken  in  pursuance  of  such  proceedings,  shall  be  as  effectual,  toall  intents 
and  purposes,  as  if  the  lands  bound  by  it  were  wholly  within  the  county 
where  such  recognizance  is  taken  :  Provided,  That  an  exemplication  of 
the  proceedings  which  may  be  had  shall,  within  twenty  days  after  the 
final  decree  therein,  be  delivered  to  the  clerk  of  the  Orphans'  court  of  each 
county  in  which  the  application  shall  not  have  been  made,  and  in  which 
any  part  of  the  said  lands  are  situate  which  shall  be  entered  on  the  records 
of  such  court  at  the  joint  expense  of  all  parties  concerned. 

43.  Sect.  XLV.  In  any  case  where  one  of  the  heirs  of  a  decedent 
has  elected  to  take  the  real  estate  of  such  decedent  in  one  county,  or  any 
share  thereof,  if  divided  into  shares,  such  heir  shall  not  have  the  right  of 
preference  or  election  to  take  the  real  estate  or  any  share  thereof  in  any 
other  county,  or  any  other  share  in  the  same  county,  until  all  the  other 
heirs  shall  have  neglected,  after  due  notice,  or  refused  to  take  the  same  at 
such  valuation. 

44.  Sect.  XLVL  When  the  decedent  leaves  no  lineal  descendants,  the 
like  proceedings  shall  be  had  in  all  respects  on  the  application  of  the  per- 
sons in  whom  the  estate  shall  vest  in  possession  :  Prodded,  That  if  there 
be  a  life  estate  or  life  estates  with  remainders  over  such  remainder,  men 
shall  be  m:ide  parties  to  the  proceedings  in  partition,  and  shall  have  the 
right  to  accept  or  refuse  the  premises,  at  any  valuation  that  may  be  made 
by  seven  men,  appointed  as  aforesaid,  or  by  an  inquest  in  the  same  man- 
ner as  the  lineal  descendants  of  a  decedent,  such  remainder  men  being 
bound  by  recognizance  or  other  sufficient  security,  according  to  the  direc- 
tion of  the  court,  for  the  payment  of  the  annual  interest  to  the  tenant  or 
tenants  for  life,  and  thereupon  the  court  shall  give  judgment,  that  the  par- 
tition so  made  between  them  be  and  remain,  firm  and  stable  for  ever,  and 
that  the  costs  thereof  be  paid  by  the  parties  concerned. 

45.  Sect.  XLVII.  In  all  cases  where  a  sale  shall  be  made  by  an  ex- 
ecutor, administrator  or  guardian,  under  an  order  of  the  Orphans'  court; 
and  such  executor,  administrator  or  guardian,  shall  be  removed  by  the 
court,  or  shall  die,  or  become  insane,  or  otherwise  incapable,  before  a  con- 
veyance is  made  to  the  purchaser,  it  shall  be  lawful  for  the  succeeding  ad- 
ministrator of  the  decedent,  or  f>r  the  successor  in  the  guardianship  as  the 
case  may  be,  such  succeeding  administrator  or  guardian  having  given  se- 
curity, to  be  approved  of  by  the  said  court,  for  the  faithful  appropriation  of 
the  proceeds  of  such  sale,  to  execute  and  deliver  to  the  purchaser  a  deed 
of  conveyance  for  the  estate,  so  sold  on  the  purchasers  full  compliance 
with  the  terms  and  conditions  of  sale,  but  if  within  three  months  after  such 
sale,  there  shall  be  no  such  succeeding  administrator  or  guardian  having 
given  security  as  aforesaid,  it  shall  be  the  duty  of  the  Orphans'  court,  on 
petition  of  the  purchaser,  to  direct  the  clerk  of  the  court  to  execute  and 
deliver  to  the  purchaser  the  necessary  deed  of  conveyance,  on  his  full 
compliance  with  the  terms  and  conditions  of  sale,  paying  into  court  the 
monies  payable,  and  delivering  to  the  clerk  the  securities  required  by  the 
said  terms  and  conditions,  which  monies  and  securities  shall  remain  sub- 
ject to  the  disposition  of  the  court  ;  every  deed  made  in  pursuance  of,  and 
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agreeably  to  the  provisions  of  this  act,  shall  vest  the  property  therein  de- 
scribed in  the  grantee,  as  fully  and  effectually  as  if  the  same  had  been 
nude  by  the  persons  who  may  have  sold  any  such  estate,  circumstanced 
as  aforesaid  ;  the  like  proceedings  may  be  had  where  an  executor,  admin- 
istrator or  guardian,  shall  neglect  or  refuse  to  execute  and  deliver  such 
deed  for  the  space  of  thirty  days,  after  due  notice  of  an  order  of  the  court, 
requiring  him  to  execute  the  same. 

46.  Sect.  XLVIII.  When  upon  any  proceeding  in  the  Orphans'  court, 
a  sum  of  money  shall  be  awarded  by  the  court  for  the  share  or  portion  to 
which  a  married  woman  may  be  entiiled,  such  money  shall  not  be  paid 
to  her  husband  until  he  shall  have  given  security,  to  the  satisfaction  of  the 
court,  that  the  amount  thereof,  or  so  much  thereof  as  the  court  shall  deem 
proper,  he  paid  after  his  death  to  his  wife,  or,  if  she  shall  not  survive  him, 
to  her  heirs,  as  if  the  same  were  real  estate;  or,  if  the  husband  i-hall  he 
unable,  or  refuse  to  give  security  as  aforesaid,  the  same  may  be  vested  in 
trustees  to  be  approved  by  the  court,  for  the  same  purposes,  but  reserving 
to  the  husband  the  interest  thereof  during  his  life,  unless  the  husband  shall 
desire  the  same  to  be  settled  for  the  separate  use  of  the  wife  :  Provided 
always,  That  if  the  wife,  being  of  full  age,  on  a  separate  examination,  the 
husband  not  being  present,  shall  declare  before  one  of  the  judges  of  the 
same  court,  or,  if  not  resident  in  the  county,  before  a  judge  o(  a  court  of 
record  in  the  county  or  place  where  she  may  reside,  that  she  does  not  re- 
quire such  moneys  to  be  so  secured,  and  that  she  makes  this  declaiation 
freely  and  voluntarily,  without  anv  threats  or  compulsion  on  the  part  of 
her  husband,  the  full  contents  and  lejial  effects  of  such  declaration  being 
first  made  known  to  her  by  the  judge,  and  the  said  declaration  and  ac- 
knowledgment be  certified  by  the  same  judge,  and  filed  of  record  in  the 
said  Orphans'  cour%  then  and  in  such  case,  the  husband  shall  not  be  re- 
quired to  secure  the  said  monies  in  manner  aforesaid  :  The  form  of  such 
declaration  shall  be  as  follows:  W/ie  eas,  I,  A.  1$.,  the  wife  of  C.  B.,  am 
entitled  to  the  sum  of  proceeding  from  the  sale  (or  paitition) 
of  the  real  estate  of  D.  E.,  in  the  county  of 

Now,  I  do  certify  and  declare,  that  I  consent  and  agree  that  the  same  be 
paid  to  my  husband,  the  said  C.  B,,  without  any  condition  or  security 
whatever.     Witness  my  hand,  this  day  of  &c. 

The  form  of  the  certificate  to  be  given  by  the  judges  shall  be  as  follows : 
On  the  day  of  A.  D.  personally  ap- 

peared before  me,  one  of  ihe  judges  of  the  (Orphans' court)  for  the  county 
of  A.  B.,  the  wife  of  C.  B.,  of  [here  inst  rt  his  residence 

and  occupation]  who  being  of  full  age,  and  by  me  examined,  separate  and 
opart  from  her  said  husband,  and  the  contents  and  legal  effect  of  the  fore- 
going instrument,  by  me  fully  explained  and  made  known  to  her,  declar- 
ed that  she  executed  the  same  freely  and  voluntarily,  without  anv  threats 
cr  compulsion  on  the  part  of  her  husband  or  any  other  person.  Witness 
my  hand  and  seal,  the  day  and  year  above  written. 

47.  Sect.  XL1X.  In  all  cases  where,  in  consequence  of  proceedings 
in  partition,  the  share  or  any  part  thereof  of  an  heir  in  real  estate,  shall 
be  convetted  into  money,  either  by  reason  of  the  impracticability  or  ine- 
quality of  partition,  or  by  virtue  of  a  sale  or  otherwise,  the  Orphans'  court 
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before  making  a  final  decree  confirming  the  partition  or  sale  as  aforesaid 
may  appoint  a  suitable  person  as  auditor,  to  ascertain  whether  there  are 
any  liens  or  other  incumbrances  on  such  real  estate,  affecting  the  interests 
of  the  parties;  and  if  it  shall  appear  by  the  report  of  such  auditor  or  other- 
wise, that  there  are  such  liens,  the  said  court  may  order  the  amount  of 
money  which  may  be  payable  to  any  of  the  parties  against  whom  liens 
exist  to  be  paid  into  the  court,  and  shall  have  the  like  power  as  to  the 
distribution  thereof  among  lien  creditors  or  others,  as  is  now  exercised  by 
the  courts  of  common  law  where  money  is  paid  into  courts  by  sherills  or 
coroners;  and  where  recognizances  or  other  security  shall  be  given  for 
payment  of  money,  the  court  may  make  an  order  on  the  party  giving 
such  recognizances  or  other  security  to  pay  the  amount  thereof  into  court, 
when  the  same  shall  become  due,  to  be  distributed  in  like  manner  among 
the  persons  holding  liens  at  the  time  of  the  partition. 

4d.  Sect.  L.  Where  a  recognizance  hath  heretofore  been,  or  shall 
hereafter  be  taken  in  any  Orphans'  court,  on  the  acceptance  of  the  real 
estate  of  a  decedent  at  the  valuation  or  appraisement  thereof,  as  herein  be- 
fore provided  for,  and  the  same,  or  any  part  thereof,  shall  be  satisfied  or 
paid  to  the  person  or  persons  interested  therein,  his,  her  or  their  agent 
or  attorneys,  any  such  persons  so  having  received  satisfaction  of  the 
amount  corning  to  him,  shall  enter  an  acknowledgment  thereof  upon  the 
record  of  such  court,  which  shall  be  satisfaction  and  discharge  of  the 
said  recognizance,  to  the  amount  acknowledged  to  be  paid  ;  and  the  recog- 
nizance shall  cease  to  be  a  lien  on  the  real  estate  of  the  conusor  to  a 
greater  amount  than  the  principal  and  interest  actually  remnining  due. 

49.  Sect.  LI.  If  any  person  who  shall  have  received  satisfaction  as 
aforesaid,  for  his  claim  or  lien,  secured  by  such  recognizance,  shall  ne- 
glect or  refuse  to  enter  upon  the  record  his  acknowledgment  thereof,  upon 
the  written  request  of  the  owner  of  the  premises,  bound  by  such  recogni- 
zance or  of  any  part  thereof,  or  of  his  legal  representatives  or  other  person 
interested  therein,  on  tender  of  all  the  costs  for  entering  such  acknow- 
ledgment within  sixty  days  after  such  request  and  tender  as  aforesaid, 
such  person,  for  every  such  default,  shall  forfeit  and  pay  to  the  party 
aggrieved,  the  sum  of  fifty  dollars  absolutely,  and  any  further  sum  not 
exceeding  the  amount  by  such  person  received,  as  shall  be  assessed  by  a 
jury  on  a  trial  at  law ;  or  the  Orphans'  court,  on  due  proof  to  them  made 
that  the  entire  amount  due  to  any  heir,  legatee,  or  distributee,  shall  have 
been  fully  paid  and  discharged,  may  make  an  order  for  the  relief  of  such 
person  from  any  recognizance  or  other  recorded  lien  ;  which  order,  being 
certified  to  the  proper  court  where  such  lien  may  appear,  shall  be  entered 
on  their  records,  and  shall  enure  and  be  received  as  a  full  satisfaction  and 
discharge  of  the  same. 

50.  Sect.  Lit.  In  all  cases  in  which  heirs,  legatees,  or  distributees 
are  interested,  and  inconsequence  of  such  interest  notice  shall  be  required 
to  be  given  to  them  or  any  of  them,  of  any  proceedings  in  the  Orphans' 
court,  such  notice  shall  in  all  cases  be  given  in  the  manner  following,  ex- 
cept in  the  case  of  the  accounts  of  executors  or  administrators,  and  other 
cases  specially  provided,  viz:  To  all  persons  residing  within  the  county 
in  which  the  court  has  jurisdiction,  notice  shall  be  given  personally,  or 
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by  writing  left  at  their  place  of  abode;  to  all  persons  resident  without  the 
county,  personal  notice  as  aforesaid  shall  be  given,  ii#n  the  opinion  of 
the  court  such  notice  be  reasonably  practicable:  if  otherwise,  by  publica- 
tion in  such  one  or  more  newspapers,  as,  in  the  opinion  of  the  court,  will 
be  most  likely  to  meet  the  eye  of  those  entitled  to  notice. 

51.  Sect.  LIII.  In  all  cases  in  which  proceedings  may  be  had  in  the 
Orphans'  cour!,  affecting  the  interest  of  any  minor,  notice  of  such  pro- 
ceedings shall  be  given  to  the  guardian  ol  such  minor,  if  such  guardian 
be  resident  within  the  county,  or  within  forty  miles  of  the  seat  ol'  justice 
of  the  county,  in  the  same  manner  as  herein  provided  for  in  the  case  of 
resident  persons  of  full  age;  but  if  such  minor  have  no  guardian,  it  shall 
be  the  duty  of  the  party  making  application  to  the  Orphans'  court,  to  cause 
notice  of  such  application  to  be  given  to  the  minor,  if  above  the  age  of 
fourteen  years,  or  if  under  that  age,  to  the  next  of  kin  of  full  age:  Pro- 
vided, such  minor,  or  next  of  kin,  be  resident  within  the  county,  or  within 
forty  miles  of  the  seat  of  justice  thereof;  and  if,  at  the  next  session  of  the 
Orphans'  court,  application  shall  not  have  been  made  on  the  part  of  such 
minor,  praying  for  the  appointment  of  a  guardian,  it  shall  be  the  duty  of 
the  court  to  appoint  a  suitable  person  as  guardian,  on  whom  notice  shall 
be  served  in  all  cases  in  which  notice  shall  be  requisite. 

52.  Sect.  LIV.  Whenever,  by  the  provisions  of  this  act,  it  shall  be 
lawful  for  the  Orphans'  court  to  order  the  sale  of  real  estale,  public  notice 
of  such  sale  shall  be  given  by  the  executor,  administrator  or  guardian,  as 
the  case  may  be,  at  least  twenty  days  before  the  day  appointed  therefor, 
by  advertisement  in  at  least  one  newspaper  published  in  the  county,  if 
there  be  one,  or  if  there  be  nons,  then  in  an  adjoining  county  ;  and  in  all 
cases,  notice  shall  also  be  given  by  handbills,  affixed  in  at  least  three  of 
the  most  public  places  in  the  vicinity  of  such  estate. 

55$.  Sect.  LV.  The  Orphans'  court  shall  have  power  to  send  an  issue 
to  the  court  of  Common  Pleas  of  the  same  county,  for  the  trial  of  facts  by 
a  jury,  whenever  they  shall  deem  it  expedient  so  to  do. 

54.  Sect.  LVI.  The  Orphans'  court,  or  any  auditors  appointed  by 
them,  shall  have  power  to  examine  on  oath  or  affirmation,  any  of  the  par- 
ties to  any  proceedings  instituted  in  such  court,  respecting  any  matter  in 
dispute  in  such  proceedings,  and  the  said  court,  shall  have  power  to  com- 
pel the  production  of  any  books,  papers,  or  other  documents,  necessary- to 
a  just  decision  of  the  question  before  them,  or  before  auditors. 

55.  Sect.  LV1I.  The  manner  of  proceeding, in  the  Orphans'  court,  to 
obtain  the  appearance  of  a  person  amenable  to  its  jurisdiction,  and  to  com- 
pel obedience  to  its  orders  and  decrees,  shall  be  as  follows : 

I.  On  the  petition  to  the  court,  of  any  person  interested,  whether  such 
interest  be  immediate  or  remote,  setting  forth  facts  necessary  to  give  the 
court  jurisdiction,  the  specific  cause  of  complaint,  and  the  relief  desired 
and  supported  by  oath  or  affirmation,  the  Orphans'  court  or  any  judge 
thereof  in  vacation,  may  award  a  citation  returnable  at  a  day  certain,  not 
less  than  ten  days  after  the  issuing  thereof. 

II.  Such  citation  may  be  served  by  the  party  obtaining  the  same,or 
bv  any  authorized  agent,  or  if  required  by  the  party,  it  shall  be  served  by 
the  sheriff  or  coroner,  as  the  case  may  require,  of  the  proper  county. 
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III.  The  manner  of  service  shall  be  by  giving  a  copy  thereof  to  the 
defendant  personally,  or  by  leavfag  such  copy  with  some  member  of  his 
family,  at  his  last  place  of  abode. 

IV.  If  the  delcndant  be  not  found,  and  have  no  known  dwelling  place 
within  the  count}*,  such  citation  may  be  served  in  like  manner  upon  the 
person  or  persons,  who  may  be  the  surety  or  sureties  of  such  party,  in  any 
bond  or  recognizance  given  by  him,  for  the  performance  of  any  trust  or 
duty  in  respect  to  which  such  citation  may  have  issued. 

V.  The  return  to  a  citation,  if  made  by  the  party  on  whose  petition  it 
issued,  or  his  agent  as  aforesaid  shall  be  on  oath  or  affirmation,  and  in  all 
cases  of  service,  the  return  shall  state  how  such  citation  was  served. 

VI.  If  the  party  to  be  cited  cannot  be  found,  and  have  no  known  dwel- 
ling place  within  this  commonwealth,  and  there  is  no  surety  on  whom  ser- 
vice of  the  citation  can  be  made  as  aforesaid,  and  the  facts  shall  be  so 
stated  in  the  return  on  oath  or  affirmation  by  the  party  complaining,  or  by 
some  one  competent  to  make  affidavit  in  that  behalf,  the  Orphans'  court 
may  award  another  citation,  returnable  in  like  manner  with  the  first. 

VII.  At  the  tune  of  awarding  such  second  citation,  the  court  may  make 
an  order  for  publication  of  the  same  in  Lwo  or  more  newspapers,  to  be  de- 
signated by  the  court  in  such  place  or  places  and  for  such  length  of  time 
as  the  court,  having  regard  to  the  supposed  place  of  residence  of  the  de- 
fendant, and  other  circumstances,  shall  direct. 

VIII.  At  the  time  appointed  for  the  appearance  of  the  defendant,  should 
he  not  appear,  according  to  the  requisition  of  the  citation,  and  if  due  proof 
be  made  of  the  service  thereof,  or  when  service  cannot  be  made,  of  the 
publication  thereof,  as  hereinbefore  prescribed,  the  court  may,  with  or 
without  another  citation,  as  justice  may  require,  proceed  to  make  such  or- 
der or  decree  in  respect  to  the  subject  matter  as  may  be  just  and  necessary. 

IX.  It  shall  be  lawful  for  the  court,  on  such  proof,  to  order  that  the  pe- 
tition of  the  complainant  be  taken  as  confessed,  and  to  direct  a  reference 
to  an  auditor  or  auditors  to  take  proof  of  the  facts  and  circumstances  set 
forth  in  die  petition,  and  to  report  thereon,  and  also  to  report  an  account 
against  such  defendant  if  necessary. 

X.  On  the  report  of  the  auditor  or  auditors  the  court  shall  make  such 
order  or  decree  thereon  as  may  be  just  and  necessary. 

•  XI.  Compliance  with  an  order  or  decree  of  the  court  may  be  enforced 
by  attachment  or  sequestration,  or  in  case  of  a  decree  for  the  payment  of 
money,  against  a  party  who  has  appeared,  the  complainant  may  have  a 
writ  of  execution  in  the  nature  of  a  writ  of  fieri  facias,  which  writs  may 
be  allowed  by  the  court  or  by  any  judi^e  thereof,  in  vacation. 

XII.  Writs  of  attachment  and  sequestration  shall  be  directed  to  and  ex- 
ecuted by  the  sheriff  or  coroner,  as  the  case  may  require,  of  the  proper 
countv. 

XIII-  Writs  of  sequestration  shall  be  in  the  following  form  : 
The  Commonwealth  of  Pennsylvania, 
To  the  sheriff  of  the  county  of  Greeting  : 

Whereas,  A.  B.  (here  set  out  the  decree,  or  so  much  thereof  as  is  ma- 
terial to  explain  the  duty  to  be  performed.)  Therefore  we  command  you 
that  you  do,  at  proper  and  convenient  hours  in  the  day  time,   go   to  and 
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enter  upon  all  the  messuages,  lands,  tenements,  and  real  estate  of  the  said 
A.  B.  and  that  you  do  collect,  lake,  and  get  into  your  hands,  not  only  the 
rents,  issues,  and  profits  of  all  his  said  real  estates,  but  also  all  his  goods, 
chattels,  and  personal  estate,  and  detain  and  keep  the  same  under  seques- 
tration  in  your  hands ;  and  atao  that  you  attach  all  stocks  held  by  him  in 
incorporated  companies,  and  keep  the  same  under  attachment  until  our 
said  Orphans'  court  shall  make  other  order  to  the  contrary  ;  and  you  aro 
to  return  with  this  writ  an  inventory  or  schedule  of  the  property  you  have 
sequestrated  or  attached,  and  a  certificate  under  your  hand  of  the  manner 
in  which  you  shall  have  executed  this  writ,  to  our  said  court,  on  the 
day  of  next.      Witness,  &c. 

XIV.  A  sequestration  shall  not  abate  by  the  death  of  the  complainant  or 
defendant. 

XV.  It  shall  be  the  duty  of  the  sheriff  or  coroner,  as  the  case  may  be, 
immediately  after  receiving  any  such  writ  of  sequestration,  to  file  a  copy 
thereof  in  the  office  of  the  prothonotary  of  the  court  of  Common  Pleas  of 
the  same  county,  who  shall,  forthwith,  enter  the  substance  thereof  on  his 
docket,  with  the  names  of  the  parties,  and  the  entry  thereof  shall  thence- 
forward operate  to  charge  the  real  estate  of  the  defendant,  according  to  the 
form  and  effect  of  such  writ,  and  shall  bind  the  same  in  the  hands  of  all 
purchasers  and  mortgagees,  subsequently  to  such  entry,  without  other  no- 
tice :  Provided,  That  if  such  sequestration  shall  be  dissolved  by  the  order 
of  the  Orphans'  court,  the  defendant,  or  any  person  interested  in  such  real 
estate,  may  have  a  certificate  of  the  same  from  the  clerk  of  the  said  court, 
which  it  shall  be  the  duty  of  such  clerk  to  furnish,  on  application,  and 
which,  being  entered  on  the  docket,  shall  have  the  effect  of  a  satisfaction 
of  such  lien. 

XVI.  Writs  of  fieri  facias  shall  be  directed  to,  and  executed  by  the  sher- 
iff or  coroner,  as  the  case  may  require,  of  the  proper  county,  and  the  pro- 
ceedings thereon  shall  be  the  same  as  on  writs  of  fieri  lacias  issued  by  the 
court  of  Common  Pleas  of  the  same  county. 

XVII.  When  proof  shall  be  made  on  oath  or  affirmation,  to  the  satis- 
faction of  the  court  if  in  session,  or  to  any  judge  thereof  in  vacation,  atthe 
time  of  filing  a  petition  as  aforesaid,  that  the  defendant  has  absconded,  or  is 
about  to  abscond  or  depart  from  his  usual  place  of  abode,  to  the  prejudice 
of  the  complainant,  it  shall  be  lawful  for  the  court  or  for  such  judge  to  al- 
low the  issuing  of  a  writ  of  attachment,  cr  a  writ  of  sequestration,  or  both 
in  the  first  instance,  against  such  defendant,  and  on  the  return  thereof,  the 
like  proceedings  may  be  had  as  are  authorized  on  the  return  of  a  citation, 

XVIII.  If  such  attachment  or  sequestration,  issued  in  the  first  instance 
he  executed,  the  court  or  any  judge  thereof  in  vacation,  may  dissolve  the 
same,  on  the  defendant  giving  security,  to  the  satisfaction  of  the  court,  or  of 
such  judge,  to  appear  on  a  day  certain,  to  answer  to  the  petition  and  to 
abide  the  orders  and  decrees  of  the  court  in  the  premises. 

XIX.  VVhen  proof  shall  be  made  on  oath  or  affirmation,  to  the  satisfac- 
tion of  the  court,  or  of  any  judge  thereof  in  vacation,  at  the  time  of  pre- 
senting a  petition  or  at  any  stage  of  the  cause,  that  the  defendant  therein 
named  has  in  his  possession,  trust,  property  or  effects,  which  he  is  wasting 
or  otherwise  disposing   of  contrary  to  his  duty  and  trust,  or  that  he   is 
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nbout  to  abscond,  and  carry  such  trust,  property  or  effects,  out  of  the  ju- 
risdiction of  the  court,  it  shall  bo  lawful  for  the  court,  or  such  judge  in  va- 
cation, to  award  a  writ  in  the  name  of  the  commonwealth,  to  the  shcriii 
or  coroner,  as  the  case  may  require,  of  the  proper  county  returnable  on  a 
day  certain,  to  an  Orphans'  court,  to  be  convened  for  the  purpose,  if  the 
said  court  shall  not  then  be  in  session,  commanding  him  to  take  possession 
of  all  such  trust,  property  and  effects  specified  in  such  writ,  and  to  hold 
the  same  subject  *o  the  order  of  the  court,  and  also  to  attach  nil  debts  due 
to  such  trust,  whether  by  bond,  mortgage  or  otherwise,  and  all  stocks  in 
incorporated  companies,  and  serve  a  copy  of  such  writ  upon  each  debtor, 
and  upon  each  company  in  which  stock  may  be  held,  belonging  to  the 
trust  as  aforesaid  :  Provided,  That  before  the  execution  of  such  writ,  the 
sheriff  or  coroner,  as  the  case  may  be,  may  require  of  the  party  at  whoso 
instance  such  writ  may  have  been  issued,  sufficient  security  to  indemnify 
him  against  any  damages  arising  from  the  execution  thereof:  And  provi- 
ded also,  That  if  the  party,  against  whom  such  writ  may  issue,  shall  give 
sufficient  security  to  such  sheriff  or  coroner,  that  the  trust  property  or  ef- 
fects specified  in  such  writ,  shall  be  forthcoming  at  the  return  thereof 
then  such  sheriff  or  coroner,  shall  not  execute  the  same,  but  shall  make 
return  of  the  facts  to  the  court. 

XX.  The  like  proceedings  may  be  had,  wheie  the  court  has  made  a 
final  order  and  decree,  for  the  delivery  of  the  trust,  property  and  effects 
by  the  defendant  to  any  persons,  who  may  be  designated  by  law,  or  by 
the  order  of  the  court  to  receive  them. 

XXI.  On  the  return  of  such  writ,  the  court  may  take  such  order  res- 
pecting the  disposition  of  such  trust,  property  and  effects,  as  may  be  ne- 
cessary and  proper,  according  to  the  principles  of  justice  and  equity. 

XXII.  When  a  decree  shall  have  been  had  against  any  defendant,  who 
shall  not  have  appeared  according  to  the  requisitions  of  the  citation,  and  a 
sequestration  shall  have  issued  against  the  real  or  personal  estate  of  such 
defendant,  the  court  may  order  the  decree  to  be  satisfied  out  of  the  estate 
and  effects  sequestrated  :  f-'iorided,  That  such  order  shall  not  be  carried 
into  execution,  until  the  complainant  shall  have  given  security  to  the  sat- 
isfaction of  the  court  to  abide  the  order  of  the  court,  touching  t lie  restitu- 
tion of  what  he  may  have  received,  in  case  the  defendant  shall  appear, 
and  be  admitted  to  defend  the  suit,  but  if  such  security  shall  not  be  given 
the  estate  and  effects  sequestered,  or  the  proceeds  thereof,  shall  remain 
subject  to  the  direciions  of  the  court  to  abide  its  ftuther  order. 

XXIH.  If  the  defendant  against  whom  such  decree  shall  have  been  made, 
or  his  representatives,  shall  within  one  year  after  personal  notice  of  such 
decree,  and  within  five  years  after  the  entry  thereof,  when  no  such  notice 
shall  have  been  given,  present  a  petition  to  the  same  court  praying  to  be 
admitted  to  be  heard,  and  shall  pay  such  costs  as  the  court  shall  adjudge, 
the  party  so  petitioning  shall  be  admitted  to  a  defence,  and  the  case  shall 
then  proceed  in  like  manner  as  if  such  defendant  had  appeared  in  due  sen- 
son,  and  no  decree  had  been  made. 

XXIV.  It  such  defendant  or  his  representatives,  shall  not  within  such 
period  present  a  petition  as  aforesaid,  the  court  may  make  such  final  order 
and  decree,  both  in  respect  to  any  estate  or  ePiects  that  may  have  been 
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sequestered,  and  in  respect  to  the  matters  in  controversy  in  the  case,  as 
may  be  according  to  justice  and  equity,  and  may,  if  necessary,  award  a 
writ  in  the  nature  of  a  fieri  facias,  in  the  manner  herein  before  provided, 
as  in  the  case  where  the  defendant  appears. 

XXV.  When  any  executor,  administrator  or  guardian,  shall  reside  or 
move  out  of  the  county  in  which  his  appointment  shall  have  taken  place, 
or  shall  not  possess  real  or  personal  estate  in  such  county,  sufficient  to 
satisfy  any  decree  or  order  of  the  Orphans'  court  of  such  county,  it  shall 
be  lawful  for  the  Orphans'  court  of  such  county  to  issue  process  to  the 
county  in  which  such  executor,  administrator  or  guardian  may  be,  or  in 
which  he  may  have  any  real  or  personal  estate,  amenable  to  such  process, 
and  such  process  shall  be  executed  by  the  sheriff  or  coroner,  as  the  case 
may  require,  of  the  county  in  which  such  executor,  administrator  or  guar- 
dian may  be,  or  may  possess  real  or  personal  estate  as  aforesaid. 

56.  Sect.  LV1II.  The  several  Orphans'  courts  shall  have  power  fo  fix 
the  return  days  of  all  process  issuing  out  of  the  respective  courts,  when- 
ever such  return  days  are  not  otherwise  provided  for  by  law,  and  from 
time  to  time  to  make  rules  for  the  regulation  of  the  practice  of  such  courts, 

O  I  ' 

not  inconsistent  with  this  act. 

57.  Siicr.  LIX.  Any  person  aggrieved  by  a  definitive  sentence  or 
decree  of  the  Orphans'  court,  may  appeal  from  the  same  to  the  Supreme 
court:  Provided,  That  the  party  appealing  shall  give  security  by  re- 
cognizance with  sufficient  surety,  in  the  Orphans'  court,  or  before  one  of 
the  judges  thereof,  conditioned  to  prosecute  such  appeal  with  effect,  and 
to  pay  all  costs  that  may  be  adjudged  against  him,  and  shall  make  oath  or 
affirmation  that  the  appeal  is  not  intended  for  delay;  which  appeal,  thence- 
forth, shall  stay  all  proceedings  in  the  Orphans'  court,  until  the  same  be 
determined  in  the  Supreme  court,  and  the  record  be  remitted  to  the  Or- 
phans' court:  No  appeal  shall  be  allowed,  unless  the  same  be  entered  and 
security  given  within  three  years  after  the  final  decree  of  the  Orphans' 
court:  And  provided,  That  no  reversal  or  modification  of  any  decree  or 
proceedings  of  the  Orphans'  enJiart  for  the  sale  of  real  estate,  shall  have 
the  effect  of  divesting  any  estate  or  interest  acquired  under  such  decree  or 
proceedings,  by  persons  not  parly  thereto,  where  the  Orphans'  court  had 
jurisdiction  of  the  caso. — -[Case  of  Koch's  estate,  4  Hassle,  268.] 

59.  Sect.  LX.  The  fees  to  be  taken  by  the  sheriffs  of  each  county, 
for  the  services  enjoined  by  this  act,  shall  be  the  same  as  those  already 
allowed  for  like  services  ;  and  for  execufinn;  a  writ  of  sequestration  the 
same  fees  shall  be  allowed  as  upon  a  writ  of  foreign  attachment,  together 
with  reasonable  costs  and  expenses,  according  to  the  discretion  of  the 
court;  on  all  writs  and  process  sent  from  another  county,  no  mileage 
shall  be  allowed,  except  for  the  distance  actually  travelled,  but  an  allow- 
ance shall  be  made  Ibr  the  transmission  of  such  writs  and  process,  to  the 
clerk  of  the  court  from  which  they  have  issued  at  the  common  rates  of 
postage. 

59.  Sect.  LXI.  This  a^t  shall  take  effect  on  the  first  Monday  in  Au- 
gust next,  and  so  much  of  any  law  as  is  altered  by  this  act,  is  hereby 
repealed  from  that  period. 
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Act  of  30th  April,  1832,  Pamph.  p.  388. 
An  act  concerning  (he  administration  of  justice. 

60.  Sect.  III.  Immediately  after  the  passage  of  this  net,  all  future  ap- 
peals from  Orphans'  courts,  and  all  appeals  now  pending  in  the  Circuit 
court,  shall  he  transferred  to  the  Supreme  court  of  the  proper  district  for 
final  determination  therein. 

[See  Judiciary,  jor  the  omitted  parts  of  this  act.] 

Act  of  14th  April,  1S34,  Pamph.  p.  333. 

An  act  relative  to  the  organization  of  the  courts  of  justice. 

01.  Sect.  LII.  There  shall  also  he  holden  and  kept  in  every  county  of 
this  Commonwealth  a  court  of  record,  the  name  and  style  whereof  shall 
be  The  Orphans'  Court  of  the  [respective]  county. 

62.  Sect.  LIU.  The  judges  of  the  court  of  Common  Pleas  of  each 
county,  any  two  of  whom  shall  be  a  quorum,  shall  compose  the  Orphans' 
court  thoreof. 

0;J.  Sect.  LIV.  Vrovided,  That  in  case  of  the  absence  of  the  presi- 
dent, if  any  person  interested  in  the  business  before  the  ccurt,  shall  request 
the  same  to  be  continued  until  the  pi esident  shall  attend,  such  business 
shall  be  continued  accordingly. 

64.  Sect.  LV.  Every  Orphans'  Court  shall  have  a  seal  for  the  use  of 
the  said  court,  having  engraven  thereon  such  words  and  devices  as  are  in- 
scribed on  the  seal  now  in  use  in  the  respective  court,  and  such  seal  may 
be  renewed,  under  the  direction  of  such  court,  as  often  as>  occasion  shall 
require. 

65.  Sect.  LVI.  A  clerk  shall  be  commissioned  for  each  of  the  said 
courts.  He  shall  have  the  custody  of  the  records,  and  of  the  seal  of  the 
respective  court,  and  keep  the  same  at  the  place  of  holding  such  court, 
and  in  the  apartments  provided  by  law  for  that  purpose.  He  shall  faith- 
fully perform,  under  the  direction  of  the  court,  all  the  duties  appertaining 
to  his  office. 

66.  Sect.  LVII.  The  Orphans'  Court  of  the  city  and  county  of  Phila- 
delphia, shall  be  held  during  every  term  of  the  court  of  Common  Pleas  of 
the  said  city  and  county,  at  such  times  and  as  often  as  the  judges  thereof 
shall  think  necessary  or  proper,  and  the  Orphans'  Court  of  every  other 
county  of  this  Commonwealth,  shall  be  held  during  the  first  week  of  each 
term  of  the  court  of  Common  Pleas  of  the  respective  county,  and  at  such 
other  times  as  the  judges  thereof  shall  think  necessary  or  proper. 

[The  remainder  oj  this  act  may  be  found  under  title  Judiciary  and 
Juries.] 

Act  of  14th  April,  1835,  ramph.  p.  275. 

Supplement  to  the  act  passed  the  twenty-ninth  day  of  March,  Anno  Domini,  one  thou- 
sand eight  hundied  and  thirty-two,  entitled,  "  An  act  relating  to  Orphans'  courts." 

67.  Sect.  I.  All  accounts  presented  to  the  Orphans'  court  by  execu- 
tors, administrators,   guardians,   or  trustees,   shall  be  examined  by  the 
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court,  and  if  not  excepted  to,  shall,  after  due  consideration,  be  confirmed  ; 
but  if  any  person  interested  in  the  estate  shall  except  to  the  account,  and 
all  or  any  of  the  parties  shall  desire  to  refer  the  account  to  auditors,  tho 
court  shall  decide  whether  the  matters  contested  call  for  such  reference, 
and  if  they  do,  the  court  shall  appoint  three  suitable  persons;  or,  where 
the  parties  are  all  present  or  duly  represented,  and  competent  to  agree 
and  desire  a  reference,  they  may  appoint  the  auditors;  and  the  persons 
so  appointed,  shall  be  sworn  or  affirmed  to  perform  their  duty  with  fideli- 
ty, and  shall  have  power  to  administer  oaths  and  affirmations  to  parties 
and  wittiesses  in  all  cases  referred  to  them:  Provided,  The  provisions  of 
this  section  shall  not  extetid  to  the  city  and  county  of  Philadelphia. 

68.  Sect.  II.  In  the  proceedings  for  the  partition  and  valuation  of  an 
intestate's  real  estate,  the  parties  in  interest  shall  be  named  in  the  petition, 
decree  and  notices,  when  known,  but  if  it  shall  appear  on  oath  or  affirma- 
tion that  the  names  or  residence  of  any  of  the  parties  are  unknown  to  the 
applicant  for  the  partition,  the  Orphans'  court  shall  have  power  to  direct 
such  notices  to  be  given  to  such  parties  by  publication  in  public  newspa- 
pers, describing  the  parties  as  far  as  practicable,  as  shall  appear  to  the 
court  to  be  reasonable  and  proper,  and  the  proceedings  shall  be  as  effec- 
tual, to  all  intents  and  purposes,  as  if  all  the  parties  had  been  named  in 
the  proceedings. 

69.  Sect.  III.  So  much  of  the  sixth  section  of  the  act  relating  to 
registers  and  register's  courts,  passed  the  fifteenth  day  of  March,  eighteen 
hundred  and  thirty-two,  as  provides  that  no  letters  testamentary  or  of 
administration  or  otherwise,  purporting  to  authorize  any  person  to  inter- 
meddle with  the  estate  of  a  decedent,  which  may  be  granted  out  of  this 
commonwealth,  shall  confer  upon  such  person  any  of  the  powers  and  au- 
thorities possessed  by  an  executor  or  administrator,  under  letters  granted 
within  this  state,  and  so  much  of  the  seventh  section  of  the  act  relating  to 
Orphans'  court,  passed  the  twenty-ninth  day  of  March,  one  thousand  eight 
hundred  and  thirty-two,  as  provides  that  "no  appointment  of  a  guardian 
made  or  granted  by  any  authority  out  of  this  state,  shall  authorize  the 
person  so  appointed  to  interfere  with  the  estate  of  a  minor  in  this  state," 
are  hereby  declared  and  enacted  not  to  apply  to  any  public  debt  or  loan 
of  this  commonwealth;  but  such  public  debt  or  loan  shall  pass  and  be 
transferable,  and  the  dividends  thereon  accrued  and  to  accrue,  be  receiv- 
able in  like  manner  in  all  respects  and  under  the  same  and  no  other  regu- 
lations, powers  and  authorities,  as  were  used  and  practised  before  the  said 
recited  acts  were  passed. 

70.  Sect.  IV.  The  Supreme  court  of  this  commonwealth  shall,  in  all 
cases  of  appeal  from  the  definitive  sentence  or  decree  of  the  Orphans' 
court,  hear  and  determine  the  same,  at.  to  right  and  justice  may  belong, 
and  refer  the  same  to  auditors,  when  in  their  discretion  they  may  think 
proper. 
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NOTES  AND  REFERENCES. 

The  Orphans' court,  in  matters  within  its  jurisdiction,  proceed  on  the  same  princi- 
ples, as  a  court  of  Chancery,     Crier  v.  Kelly,  2   Binn.  299. 

The  Orphans'  court,  in  the  settlement  of  an  administrator  account,  is  not  bound  by 
the  technical  rules  of  evidence  ;  for  sitting  as  a  court  of  Chancery,  they  may  receive 
secondary  evidence,  and  either  decide  on  it,  if  necessary,  or  send  the  fact  intended  to 
be  established,  to  be  decided  by  a  jury.     Sterrett's  appeal,  2  Pa.  Rep.  419. 

Waste  is  not  a  subject  matter  of  which  the  Orphans'  court  can  take  cognizance. — 
Crowell's  Appeal,  2  Watts'  Rep.  295. 

The  Orphans'  court  may  direct  an  issue  to  ascertain  specific  f icts,  in  the  usual  shape 
of  a  wager;  but  it  is  incompetent  to  delegate  its  jurisdiction  in  matters  of  account, 
depending  on  both  fact  and  law.     Mothland  v.  Wirernan,  3  Pa.  Rep.  185. 

Whether  the  Orphans'  court  has  power  under  the  acts  of  19th  April,  1794,  and  7th 
April,  1807,  to  order  a  partition  where  the  intestate  dies  without  issue,  leaving  a  widow 
or  father,  and  collateral  heirs,  duhitatur.     Young  v.  Bickcll,    1  S.  &  11.  467. 

It  it  has,  such  partition  would  bind  the  interest  of  the  reversioners.     Ibid. 

It  seems,  that  the  Orphans'  court  has  no  authority  to  decree  a  partition  of  lands  be- 
tween the  widow  and  children  of  an  intestate,  where  the  lauds  are  in  the  adverse  pos- 
session of  another.     Galbraith  v.  Green,  13  IS.  &  R.  93. 

A  petition  to  the  Orphans'  court  for  a  valuation,  is  not  like  an  adversary  suit  at  com- 
mon law,  where  an  infant  defendant  must  appear  by  guardian,  or  it  is  error.  The 
petition  ought  regularly  to  state  that,  there  are  infants  concerned,  if  such  is  the  fact ;  and 
the  court  ought  to  appoint  guardians  in  all  instances  previous  to  the  partition  or  valua- 
tion of  an  intestate's  estate,  but  the  want  of  a  guardian  does  not,  of  itself,  render  the 
proceedings  void,  if  it  appears  that  the.  infant  was  represented  in  fact  at  the  time  cf  the 
valuation.     Elliot  v.  Elliot,  5  Binn.  1. 

It  is  no  objection  to  the  Orphans'  court  proceeding  on  a  petition  for  a  partition,  that 
an  action  of  partition  was  depending  at  common  law  by  another  of  the  heirs.  Rex  et 
a!,  v.  Rex,  3  S.  &  R.  533. 

The  party  praying  for  a  partition  of  an  intestate's  real  estate,  undar  the  act  of  1705, 
ought  to  be  particular  in  the  names  of  the  persons  entitled  to  shares,  and  of  the  purparty 
of  each.     Walton  v.  Willis,  1  Dall.  352. 

It  is  not  right  that  persons  connected  by  affinity  with  either  of  the  parties  should  be 
placed  on  an  inquest  of  partition.     Young  v.  Biekel,  1  S.  &  R.  467. 

Where  it  appeared  that  the  jury  who  valued  the  estate  in  gross,  acted  under  the 
erroneous  supposition,  that  if  the  estate  could  not  be  divided  into  as  nuaiy  parts  as 
there  were  children,  they  were  hound  to  estimate  it  in  gross,  the  number  of  children 
being  seven,  and  it  appeared  that  the  estate  might  well  be  divided  into  two  or  more 
parts,  the  inquisition  was  quashed.     Rex  et  al.  v.  Rex,  3  S.  &  R.  533. 

It  is  incumbent  upon  on  the  petitioners  to  bring  the  whole  real  estate  of  the  intestate 
before  the  court.     There  cannot  be  several  inquisitions  of  it  by  parcels.     Ibid. 

Under  the  practice  of  the  Orphans'  court,  it  is  not  a  sufficient  objection  to  an  inquest 
for  partition  of  an  intestate's  estate,  granted  on  the  petition  of  one  of  the  children,  that 
the  inquest  was  awarded  without  notice  to  the  widow  or  other  children.     Ibid. 

But  the  practice  is  irregular,  and  It  is  desirable  that  the  Orphans'  court  should  call 
the  family  before  them  prior  to  the  award  of  an  inquest.     Ibid. 

Where  an  estate  is  manifestly  and  greatly  undervalued,  it  is  the  duty  of  the  court  to 
set  the  inquest  aside  ;  but  it  must  be  a  clear  case.     Ibid.  533. 

An  infant  is  not  concluded  from  showing,  that  a  decree  of  the  Orphans'  court,  con- 
cerning a  partition  and  valuation  of  his  parent's  estate,  is  erroneous,  by  his  own  or  hia 
guardian's  acceptance  of  the  sum  at  which  his  purpart  was  valued,  nor  by  his  own  ac- 
ceptance of  the  purpart  after  he  came  of  age,  if  he  was  then  ignorant  of  the  wrong  done 
him,  provided  he  petitions  for  redress  as  soon  as  the  circumstances  arc  made  known  to 
him.     Elliot  v.  Elliot,  5  Binn.  1. 

The  Orphans'  court  has  full  power  and  authority,  to  settle  the  account  of  a  guirdian, 
and  if  a  balance  is  found  to  be  in  his  hands,  when  the  ward  arrives  r.t  full  age,  to  com- 
pel the  payment  of  it,  by  attachment  or  sequestration  of  the  goods  or  lands  of  the  ac- 
countant.    Bowman  v  Herr's  executors,  1  Pa  Rep.  282. 

Under  the  act  of  April  1st,  1811,  the  Orphans'  court  ha3  no  power  to  order  a   sale, 
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of  the  real  estate  of  a  testator,  until  the  final  settlement  of  the  administration  accounts , 
Fox  et  al.  v.  Winters  et  al.  4  Rawle,  174. 

But  irregularities  in  the  proceedings  cannot  be  inquired  into  in  a  collateral  suit,  if  it 
substantially  appear  that  the  accounts  were  finally  settled  and  confirmed  previously  to 
the  order  of  sale.      Ibid. 

A  decree  of  distribution  protects  an  administrator  from  the  consequences  of  a  mis^ 
payment,  in  rendering  obedience  to  it.     Case  of  Koch's  estate,  4  Rawle,  268, 

An  administrator  may  appeal  from  a  decree  of  the  Orphans'  court  distributing  the 
balance  of  an  intestate's  estate  in  his  hands,  although  he  is  not  a  "  party  aggrieved" 
within  the  words  of  the  fifty-ninth  section  of  the  act  of  March,  1832,  "relating  to 
Orphans'  courts."  He  is  not  a  stranger,  but  a  trustee  for  the  parties  beneficially  enti- 
tled, and  the  representative  of  those  who  may  have  been  aggrieved.     Ibid. 

The  qiHuiinm  of  security  to  be  taken  by  the  Orphans'  court  upon  an  appeal  from  a 
decree  of  distribution,  is  a  matter  for  their  discretion,  and  is  not  to  be  necessarily  mea- 
sured by  the  quantum  of  the  estate.     Ibid. 

The  Orphans'  court  has  power  to  order  a  sale  of  real  estate,  to  satisfy  the  debts  of  an 
intestate,  under  the  act  of  1st  April,  1S14,  by  one  administrator,  where  there  are  several. 
Bickle  v.  Young  et  al.  3  S.  &  R.  234. 

A  decree  of  the  Orphans'  court,  ordering  lands  to  be  sold  for  the  payment  of  debts, 
when  at  the  time  of  the  decree  no  administration  account  was  settled,  and  it  appeared 
before  tl.e  sale  took  place,  that  the  intestate's  personal  estate  was  more  than  sufficient  to 
pay  his  debts,  is  void,  and  no  title  passes  to  the  purchaser  at  such  sale.  Larrimore  et  al. 
v.  Irvin,  stated  4  liinn.  104.  [But,  per  Yeates,  J.  6  Binn.  497.  "If  the  order  of  the 
Orphans'  court  was  declared,  in  that  case,  to  be  void,  because,  at  the  time  of  the  decree 
no  administration  account  had  been  settled,  I  never  can  te  brought  to  assent  to  the  de- 
cision. I  have  r.rr  hesitation  in  asserting,  that  in  the  counties  where  I  have  practised,  at 
least  19  out  of  20  sales,  under  orders  of  the  Orphans'  courts,  would  be  avoided,  should 
the  doctrine  be  established :"  and  per  Tilghman,  C.  J.  2  S.  &  R.  7.  "  I  have  lately 
examined  the  MS.  of  Judge  Smith,  who  sat  with  C.  J.  M'Kean,  in  that  cause,  and  it 
appears  the  court  relied  not  on  the  non-settlement  of  the  administration  account,  but  on 
other  circumstances  :  and  particularly  on  this,  that  before  the  purchaser,  under  the  de- 
ciee  of  the  court,  had  paid  his  money,  the  administrator  settled  his  account,  by  which  it 
appeared  that  there  was  a  surplus  in  his  hands,  after  paying  all  debts."] 

It  is  not  necessary  that  the  accounts  of  an  administrator  should  be  settled  previous  to 
a  decree  for  sale  of  the  intestate's  land.     Huckle  v,  Phillips,  2  S.  &  R.  4. 

It  is  not  necessary,  if  there  are  several  orders  of  sale,  that  there  should  be  debts  un- 
paid, as  well  as  children  to  support,  at  the  time  each  order  of  sale  is  made.  If  ihere 
have  been  two  sales,  the  proceeds  of  which  extinguished  all  the  debts,  a  third  sale  for 
the  maintenance  of  children  is,  nevertheless,  good.     Ibid. 

Under  an  order  of  Orphans'  court,  empowering  an  administrator  to  sell  lands,  he 
should  begin  the  sale  on  the  day  fixed  by  the  court,  and  may  afterwards  adjourn  it,  but 
not  beyond  the  day  of  the  succeeding  court.     Rham  v.  North,  2  Yeates,  117. 

A  return  of  sale,  where  the  proceedings  have  been  regular  and  fair,  might  have  been 
made  after  the  next  Orphans'  court,  under  the  act -of  1713.     Ibid. 

A  purchaser  under  a  sale  by  order  of  the  Orphans'  court,  for  payment  of  debts,  takes 
the  land  discharged  from  the  iien  of  judgments,  and  other  debts  of  the  intestate.  Graff 
v.  Smith's  administrators,  1  Dall.  481  ;  Moliere  v.  Noe,  4  Dall.  450. 

But  it  seems  that  a  mortgagee  is  not  affected  by  a  sale  of  the  mortgaged  premises, 
under  an  order  of  the  Orphans'  court.     Moliere  v.  Noe,  nt  supra. 

Every  man  is  hound  to  take  notice  of  a  record,  which  is  the  foundation  of  his  title. 
Messenger  v.  Kinter,  4  Binn.   104. 

It  behoves  a  purchaser  at  a  sale  under  an  order  of  the  Orphans'  court,  to  see  that  the 
proceedings  arc;  so  far  regular,  as  to  authorise  a  sale.  Messenger  v.  Kintner,  4  Binn. 
104.  Larrimer  v.  Irwin,  cited  Ibid,  fc-'nydcr  v.  Snyder,  6  Binn.  483.  Fogelsonger  v. 
Somprville,  6  S.  &,  R.  271. 

A  decree  of  the  Orphans'  court,  ordering  a  sale  of  the  land  of  an  intestate,  is  conclu- 
sive and  binding  upon  all  the  world,  if  it  appear  that  there  were  debts  to  be  paid  and 
children  to  be  maintained,  and  not  sufficient  personal  estate  for  both  purposes.  M'Pher- 
son  v.  CunlilF,  1 1  S.  &  R.  431. 
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And  the  purchaser  under  such  sale,  is  not  hound  to  look  further  back,  than  the  order 
of  the  court :  he  is  not  required  to  examine  whether  the  court  was  mistaken  in  the  fud 
of  debts  and  children.      Ibid.  436. 

The  only  inquiries  upon  an  ejectment  against  such  purchaser,  it  seems,  are,  whether 
there  was  an  administrator  and  older  to  sell,  such  as  would  authorise  the  administrator 
to  make  sale,  and  whether  the  sale  was  fair.     Ibid. 

Irregularities  in  the  forms  of  proceedings,  although  sufficient  to  induce  the  Orphans' 
court  to  set  aside  the  sale  at  the  return,  will  not,  it  seems,  affect  the  right  of  the  purcha- 
ser after  the  sale  has  been  confirmed,  unless  fraud  be  shown.     Ibid. 

And  where  it  appears  by  the  record  that  an  administrator  petitioned  for  a  sale,  and 
prayed  the  court  to  confirm  it,  it  is  not  competent  for  him  to  deny  his  assent  to  such 
sale.     Selin  v.  Snyder,  7  S.  #  R.  172. 

The  record  of  proceedings  in  an  Orphans'  court,  on  a  petition  for  the  sale  of  land  of 
nn  intestate,  cannot  be  given  in  evidence,  without  first  proving  title  in  the  intestate. 
M'Donald  v.  Campbell,  2  S.  &  R.  473. 

The  surplus  money,  arising  from  sales  of  land  by  order  of  the  Orphans'  court,  whether 
it  belong  to  an  infant,  a  feme  covert,  or  otherwise,  is  to  be  considered  as  money,  and  not 
land.     Grider  v.  M'Clay,  1 1  S.  &  R.  224. 

Therefore,  when  a  child,  to  whom  such  surplus  was  payable,  died  in  his  infancy,  it 
was  held,  that  the  surplus  went  to  his  personal  representative,  and  not  to  his  heir.   Ibid. 

Cut  the  interest  of  a  child  in  the  real  estate  of  his  deceased  father  continues  to  be  real 
estate  after  an  order  has  been  granted  to  the  Orphans'  court  to  sell  it  and  until  it  is  ac- 
tually sold  :  and  it  eannot  be  converted  into  personalty  s)  as  to  affect  the  lien  of  a  third 
person.     Wither's  appeal,  14  S.  &  R.  185. 

The  original  and  all  the  supplementary  accounts  of  an  executor  constitute  parts  of 
one  whole,  and  taken  together,  contain  an  exhibit  of  the  proceedings  of  the  executor  in 
relation  to  the  estate  ;  and  although  it  may  sometimes  be  expedient  to  file  exceptions  to 
the  different  accounts,  as  they  are  from  time  to  time  settled,  yet  it  is  unnecessary  to  do 
so,  the  whole  being  open  to  exception,  until  the  final  adjustment  of  the  estate.  Case  of 
Walker's  estate,  3  Rawle,  243. 

The  Orphans'  court  ought  therefore,  on  the  final  settlement  of  the  estate,  to  examine 
into  the  subject  matter  of  the  exceptions,  when  filed  to  the  preceding  accounts,  although 
the  settlement  of  such  accounts  may  have  been  duly  published,  confined  nisi,  and  after- 
wards confined  absolutely,  in  consequence  of  no  exceptions  having  been  filed  within  tha 
time,  prescribed  by  the  rules  of  court.     Ibid. 

It  see/ns  however,  that  if  the  parties  have  been  heard  in  the  Orphans'  court,  a  re-in- 
vestigation by  that  court  cannot  be  required,  except  perhaps,  on  a  petition  in  the  na- 
ture of  a  bill  of  review,  which  can  only  be  necessary,  after  the  final  decree.     Ibid. 

No  appeal  lies  from  the  decree  of  the  Orphans'  court  to  the  Supreme  court,  except 
upon  the  settlement  of  the  final  account  of  the  estate,  and  upon  the  appeal,  the  Supremo 
court  may  examine  into  the  exceptions  to  the  original  and  supplementary,  as  well  as 
the  final  account.     The  appeal  brings  up  the  whole  case  for  examination.     Ibid. 

The  regular  confirmation  of  an  administrator's  account,  by  the  Orphans'  court,  show- 
ing a  deficiency  of  personal  assets  for  the  payment  of  the  debts  of  the  decedent,  is  a  final 
settlement,  within  the  meaning  of  the  act  of  1st  April,  1811  ;  and  authorizes  the  Or- 
phans' court  to  make  an  order,  for  the  sale  of  the  real  estate  of  the  decedent,  for  the 
payment  of  his  debts.     Rhoads'  appeal,  3  Rawle,  420. 

If  the  devisees  of  lands,  as  tenants  in  common,  make  partition  by  agreement,  and  the 
portion  of  one  of  them  be  sold,  by  order  of  the  Orphans'  court  for  the  payment  of  the 
debts  of  the  testator;  that  court  has  power  by  virtue  of  the  act  of  1st  April,  18il,  to 
decree  contribution  by  the  other  devisees.     Ibid. 

A  decree  of  the  Orphans'  court  confining  the  settlement  of  an  administrator's  account, 
is  conclusive  as  the  items  set  out  in  it,  and  directly  acted  upon  by  the  court.  App's 
executors  v.  Dreisbaugh,  2  Rawle,  287. 

On  a  certiorari  from  the  Supreme  court  to  the  Orphans'  court,  to  remove  the  record, 
the  original  record  must  bo  returned.     Case  of  Torr's  administrators,  1  Rawle,  76. 

The  confirmation  of  an^administrator's  account,  like  any  other  decree  of  the  Orphans' 
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court,  cannot  be  re-examined  but  by  way  of  review.  M'Lenachan  et  ux.  administrators 
of  Bucher  v.  Commonwealth,  1  R:\wle,  357. 

When  a  balance  remains  in  the  hands  of  the  administrator,  the  usual  mode  of  desig- 
nating the  persons  entitled,  is  by  action  at  law  ;  but  the  Orphans'  court,  on  petition  of 
any  one  interested,  would  be  bound  to  proceed,  and  decree  distribution,  Purivan  et  al. 
v.  Commonwealth,  17  S.  &  R.  31. 

A  decree  leaving  it  uncertain,  who  were  the  parties  designated,  is  void.     Ibid. 

The  regular  method  of  removing  a  record  of  the  Orphans'  court  is  ly  certiorari,  and 
nothing  else  can  stay  the  proceedings  below.     Walker's  appeal.  2  Dall    190. 

On  an  appeal  from  the  decree  of  the  Orphans'  court,  confirming  a  report  of  auditors 
settling  the  account  of  an  executor,  if  there  were  errors  in  the  account,  the  Supreme 
Court  will  settle  them  like  the  Orphans'  court,  and  not  set  aside  the  whole  account  re- 
ported.    Guier  v.  Kelly,  2  Binn.  296. 

An  appeal  from  the  Orphans'  court  was  dismissed,  where  it  did  not  appear  that  the 
court  had  pronounced  a  definite  decree.  M'CIav  v.  Hanna,  4  Dall.  160.  Anon.  I  Sm. 
Laws,  87. 

Under  the  act  of  1809,  the  appellant  from  a  decree  of  the  Orphans' court  is  bound  to 
make  an  oath  or  affirmation  that  the  appeal  is  not  intended  for  delay.  Hcckert's  appeal, 
13  S.  &  R.  43. 

But  the  objection  to  the  went  of  the  oath,  and  even  to  the  want  of  a  recognizance  of 
bail,  must  be  taken  in  the  first  instance,  before  the  appellee  has  done  any  act  admitting 
the  appeal  to  be  in  court.     Heckert's  appeal,  13  S.  &  R.  104. 

The  Supreme  Court  will  not  entertain  an  appeal  from  a  decree  of  the  Orphans'  court, 
entered  pro  forma,  ana 'without  prejudice,  although  the  parties  consent  to  its  proceed- 
ing on  such  appeal.      West's  appeal,  3  S.  &  R.  92. 

The  Orphans'  court  is  a  court  of  limited  jurisdiction.  It  has  no  power  but  what  it 
derives  from  the  acts  of  Assembly,  or  is  sanctioned  by  usage  or  practice.  Esparto 
Pleasants,  Orphans'  court,  Philadelphia,  April,  1821,  1  Journal  Jurisprudence,  321. 

Great  allowance  is  to  be  made  for  informality  in  the  proceedings  of  Orphans'  courts, 
in  early  times.     Messinger  v.  Kinter,  4  Binn.  103,  105. 

After  a  length  of  time,  presumptions  may  be  made  in  favor  of  what  does  not  appear 
on  the  record  of  an  Orphans'  court,  in  early  times,  but  there  can  be  no  presumption 
against  what  does  appear.     Ibid. 

A  decree  of  an  Orphans'  court  unreversed  and  unappealed  from,  cannot  be  questioned 
in  a  collateral  suit,  unless  in  cases  of  fraud,  which  must  be  distinctly  shewn,  or  where 
the  defect  plainly  appears  upon  the  face  of  the  proceedings  themselves.  Franks,  Prest. 
&c.  v.  Groff,  14  S.  &  R.  181  ;  Blount  v.  Darrach,  C.  C.  U.  S.  14  S.  &  R.  184,  in  note  ; 
Allen  v.  Lyons,  2  W.  C.  C.  R.  475 ;  M'Pherson  v.  Cuntiff,  1 1  S.  &  R.  431. 

Where  the  Orphans'  court  acts  within  its  jtrrisdictlon,  the  truth  of  its  record  cannot 
be  denied.     Selin  v.  Snyder,  7  S.  &  R.  172  ;  Kennedy  v.  Wacksmuth,  12  S.  &  S.  171. 

But  the  proceedings  of  the  Orphans'  court  in  the  partition  of  lands,  may  be  examined 
and  annulled  in  ejectment.     Fogelsonger  v.  Somerville,  6  S.  &  R.271. 
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How  and  by  whom  writs  of  partition      I  Costs  in  partition  how  paid,  3 

may  be  sueJ,  1      By  whom  writs  are  to  be  served,  4. 

How  writs  are  to  be  executed,  2  | 

Act  of  11th  April,  1835,  Pamph.  p.  lD'J. 

A  further  supplement  to  the  several  acts  relative  to  partitions. 

1.  Sect.  I.  Writs  of  partition  may  be  sued  by  parties  interested  in  real 
estate,  and  the  same  proceedings  be  had,  notwithstanding  there  may  be  a 
life  estate  in  part  or  parts  of  the  property,  with  remainders  over  in  fee  : 
Proo  dedt  That  all  the  persons  interested  shall  be  made  parties  :  And 
prooidtd  also-,  That  those  in  remainder  shall  have  the  right  to  take  such 
part  as  shall  be  awarded  to  them,  on  giving  sufficient  security,  to  be  ap- 
proved by  the  court,  for  the  payment  of  the  annual  interest  of  such  part 
lo  the  tenant  for  life,  unless  it  shall  appear  to  the  coift,  that  such  tenant 
f>r  life  is  entitled  to  the  exclusive  possession  of  any  part  of  the  premises 
described  in  the  writ  of  partition,  in  which  case,  the  proceedings  shall  not 
interfere  with  the  right  of  possession  of  such  tenant,  without  his  consent, 
but  may  be  had  subject  to  such  possession,  or  such  part  of  the  premises 
may  remain  undivided  during  the  existence  of  the  life  estate,  unless  other- 
wise disposed  of  by  the  agreement  of  parties  interested. 

2.  Sect.  II.  In  executing  the  writ  of  partition,  the  sheriff  and  inquest 
shall  have  power  to  divide  the  property  into  such  number  of  purparts  as 
shall  appear  to  them  most  convenient  and  advantageous,  without  regard  to 
the  number  of  parties  in  interest,  and  to  value  each  purpart. 

3.  Sect.  III.  The  costs  in  partition  shall  be  paid  by  all  the  parties  in 
proportion  to  their  several  interests. 

4.  Sect.  IV.  The  service  of  the  summons  in  partition  and  of  notice  of 
the  inquisition  shall  be  made  by  the  sheriff  on  all  the  parties  resident  in 
the  county  where  the  land  lies,  personally  or  by  copy  left  at  their  place  of 
abode,  at  least  twenty  days  before  the  return  day  of  the  writ,  or  the  day 
of  taking  the  inquisition,  and  on  parties  residing  out  of  the  county  by  pub. 
lication,  in  such  newspaper,  as  the  court  may  direct,  for  six  weeks  previ- 
ous to  said  days,  the  costs  of  such  publication  to  be  paid  out  of  the  estate, 

[For  partition  of  estates  of  intestates,  see  Orphans'  Court,  antea.] 


NOTES  AND  REFERENCES. 

If  the  plaintiff  and  defendant  in  an  action  of  partition,  have  by  agreement  made  par- 
tition between  them  by  which  certain  parts  of  the  property  are  united  to  form  one  divi- 
sion, and  certain  other  parts  to  form  the  other  division,  the  opinion  of  witnesses  is  not 
admissible  in  evidence  to  show  that  a  more  equal  and  convenient  partition  might  have 
been  made  by  a  different  arrangement  of  the  parts.     Gratz  v.  Grate,  4  Raw!e,  411. 
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(NOTES  AND  REFERENCES.) 

A  submission  of  all  matters  in  variarice  between  the  parties,  is  sufficient  to  authorize 
the  arbitrators  to  award  a  partition  of  real  estate,  and  to  direct  in  what  manner  it  shall 
he  executed,  provided  the  partition  of  the  property  in  question  was  one  of  the  matters 
in  variance  at  the  time  of  the  submission  ;  but  if  the  dispute  arose  afterwards,  an  award 
upon  it  is  void  for  want  of  authority  on  the  part  of  the  arbitrators  to  make  it.     Ibid. 

An  unexecuted  parol  partition  is  void  :  and  it  is  still  parol  when  made  by  the  inter- 
vention of  agents  acting  by  virtue  of  a  parol  authority,  though  their  act  be  evinced  by  a 
writing  under  seal.     Snively  v.  Luce,  1  Watts,  69. 

Upon  an  amicable  partition  of  lands  between  tenants  in  common,  or  a  sale  founded 
upon  such  partition,  by  which  money  is  payable  to  one  of  the  tenants  in  common,  an 
action  may  be  maintained  by  him  for  its  recovery  against  another  tenant  in  common, 
who  took  or  purchased  the  land,  with  notice  to  a  terre-tenant  to  whom  the  land  had 
been  subsequently  conveyed.     Long  v.  Long,  ibid,  265. 

In  a  proceeding  in  partition  by  one  plaintiff"  against  several  defendants,  the  inquest 
must  set  out  in  severalty  not  only  the  part  of  the  plaintiff  but  of  each  of  the  defendants  ; 
and  if  the  land  cannot  be  divided  so  as  to  accommodate  each  severalty,  it  must  be  val- 
ued ;  without  such  valuation  the  inquisition  is  irregular.     Wetherill  v.  Keim,  ibid,  320. 

An  amicable  partition  of  lands  among  demisees  one  of  whom  at  the  time  was  a  minor 
and  to  whom  was  allot!ed  a  portion  greatly  inferior  in  value  to  that  devised  to  him,  is 
not  binding,  although  after  he  arrived  at  a  lawful  age,  he  exercised  acts  of  ownership 
upon  the  part  allotted  to  him  for  several  years.     Hemmick  v.  High,  2  Watts,  159. 

In  the  trial  of  an  action  of  partition  evidence  of  ouster  is  for  the  jury,  not  for  the 
court;  and  it  is  error  to  charge  the  jury  that  there  was  no  legal  or  actual  possession 
shown  in  the  plaintiff,  and  that  they  therefore  could  not  recover.  Swaze  v.  Omsby, 
2  Watts,  494. 
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(See  GAOL.) 


Presidents  of  Common  Pleas  may  admit 
to  bail  in  criminal  cases,  1 

Punishment  of  death  by  hanging  to  take 
place  in  jail  yards,  2 


Sheriff  shall  make  return  on  oath,  3 

Copy  to  be  published,  ib. 


Act  of  30th  April,  1832,  Pamph.  p.  388. 

An  act  concerning  the  administration  of  justice. 

1.  Sect.  I.  The  president  judges  of  the  courts  of  Common  Pleas  ate 
hereby  respectively  empowered  to  admit  to  bail  any  person  accused  of 
felony  or  other  criminal  offence,  as  amply  and  effectually  as  any  judge 
of  the  Supreme  court  may  or  can. 

[For  the  remainder  of  this  act,  s?e  Judiciary  and  Orphans'*  Court.] 

Act  of  10th  April,  1834,  Pamph.  p.  234. 

An  act  to  abolish  public  executions. 

2.  Sect.  I.  Whenever  hereafter  any  person  shall  be  condemned  to 
Buffer  death  by  hanging  for  any  crime  of  which  he  or  she  shall  have  been 
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(Act  of  10th  April,  1831.) 

oonvicted,  the  said  punishment  shall  be  indicted  on  him  or  her  within  tho 
walls  or  yard  of  the  jail  of  the  county  in  which  he  or  she  shall  have  been 
convicted  ;  and  it  shall  be  tho  duty  of  tlie  sheriff  or  coroner  of  the  said 
county  to  attend  and  be  present  at  such  execution,  to  which  he  shall  in- 
vite the  presence  of  a  physician,  attorney  general  or  deputy  attorney 
general  of  the  county  and  twelve  reputable  citizens,  who  shall  be  selected 
by  the  sheriff;  and  the  said  sheriff  shall,  at  the  request  of  the  criminal, 
permit  such  ministers  of  the  gospel,  not  exceeding  two,  as  he  or  she  may 
name  and  any  of  his  or  her  immediate  relatives  to  attend  and  be  present 
at  such  execution,  together  with  such  officers  of  the  prison  and  such  of 
the  sheriff's  deputies  as  the  said  sheriff  or  coroner  in  his  discretion  may 
think  it  expedient  to  have  present,  and  it  shall  be  only  permitted  to  the 
persons  above  designated  to  witness  the  said  execution  :  I'rovided,  That 
no  person  under  age  shall  be  permitted  on  any  account  to  witness  tho 
same. 

3.  Sect.  II.  After  tho  execution,  the  said  sheriff  or  coroner  shall  make 
oath  or  affirmation  in  writing,  that  he  proceeded  to  execute  the  said  crimi- 
nal within  the  walls  or  yard  aforesaid  at  the  time  designated  by  the  death 
warrant  of  the  Governor,  and  the  same  shall  be  filed  in  the  office  of  the 
clerk  of  the  court  of  Oyer  and  Terminer  of  the  aforesaid  county,  and  a 
copy  thereof  published  in  two  or  more  newspapers,  one  at  least  of  which 
shall  be  printed  in  the  county  where  the  execution  took  place. 


\tmio\x8. 


County  treasurers  to  piy  pensions,  1 

Pay  of  agents  of  pensioners  or  widows,    2 
State  treasurer  to  furnish  list  of  pension- 
ers to  county  treasurer,  3 
When  no  fund  in  the  county  treasury, 
payment  shall  be  made  at  the  treasury 
department,  4 
All  persons  who  served  in  the  army  of 
the  revolution  not  less  than  six  months 


Persons  already  receiving  pensions  to, 
relinquish  before  th«y  can  receive  the 
benefit  of  this  act,  6 

Where  to  be  paid,  7 

Pension  not  transferrable,  nor  liable  to 

attachment,  levy  or  seizure,  ib. 

When  payments  to  be  made,  8 

In  case  of  death,  to  be  made  to  widow  or 
children,  ib. 


to  receive  pensions,  5    Service  in  the  navy  to  entitle  to  benefit 

To  receive  a  sum  proportioned  to  term  of  of  this  act,  9 

service,  ib 

Act  of  11th  April,  1834,  Pamph.  p.  290. 

An  act  authorizing  and  directing  county  treasurers  to  pay  gratuities  and  pensions  to 
soldiers  and  widows  of  revolutionary  soldiers  residing  within  this  commonwealth. 

1.  Sect.  I.  From  and  after  the  first  day  of  June  next,  it  shall  be  the 
duty  of  the  treasureis  of  the  respective  counties  in  this  commonwealth,  to 
pay  pensioners  residing  in  their  counties  the  amount  of  gratuities  and 
pensions  granted,  or  such  as  may  hereafter  be   granted  by  law,  to  the 
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(Act  of  14th  April,  1834.) 

soldiers  and  widows  of  soldiers  of  (he  revolutionary  war,  or  their  orders, 
in  the  same  manner  and  time  as  theji  are  now  paid  by  the  Slate  Trea- 
surer, out  of  any  state  money  in  their  hands,  aid  take  receipts,  which 
said  receipts  or  order  and  receipt  shall  be  received  at  the  state  treasury 
as  cash  in  the  settlement  of  their  accounts  :  Provided,  That  no  treasurer 
shall  receive  any  compensation  directly  or  indirectly:  Provided  further, 
That  no  person  shall  be  permitted  to  charge  or  retain  any  fee  or  per 
eentage  for  presenting  and  drawing  from  the  treasurer  and  paving  over 
any  pension  money  on  an  order  from  such  soldier  or  widow  on  the  trea- 
surer aforesaid,  under  the  penalty  of  forfeiting  treble  the  amount  so  charg- 
ed or  retained,  for  the  use  of  such  soldier  or  widow,  to  be  recovered  as 
debts  of  like  amount  are  now  recoverable  by  the  laws  of  this  common- 
wealth. 

2.  Sect.  II.  Any  person  who  may  be  employed  by  any  soldier  or  Ihe 
widow  of  any  soldier,  in  drawing  their  petitions  and  documents  and  for- 
warding the  same  i.o  the  legislature,  including  all  services,  such  person 
shall  not  be  permitted  to  demand,  detain  or  receive  more  than  three  dol- 
lars for  his  agency,  any  contract,  note  or  agreement  to  the  contrary  not- 
withstanding, under  the  penalty  of  forfeiting  double  the  amount  so  chargrd 
or  received,  for  the  use  of  such  soldier  or  widow,  to  be  recovered  as  is 
provided  in  the  preceding  section. 

Sect.  III.  After  the  death  of  any  pensioner,  if  any  iractional  part  shall 
be  due,  the  legal  representative  shall  make  due  proof  of  the  time  of  his 
demise,  then  the  counly  treasurer  shall  pay  him  or  them  so  much  as  shall 
appear  to  have  been  due  at  the  time  of  his  or  her  death. 

.'3.  Sscr.  IV.  It  shall  be  the  duty  of  the  State  Treasurer  to  furnish  the 
county  treasurers  with  a  correct  list  of  pensioners  in  each  county,  en  or 
belore  the  first  day  of  June  in  every  year,  together  with  such  as  may 
hereafter  be  entitled  to  the  same,  with  the  amount  due  each  and  when  and 
how  payable  ;  and  if  any  pensioner  shall  remove  into  any  other  county  of 
this  state,  he  or  she  shall  give  notice  to  the  State  Treasurer  of  such  re- 
moval when  the  treasurer  aforesaid  shall  notify  such  other  county  trea- 
surer accordingly. 

4.  Sect.  V.  If  at  any  time  when  a  'pension  becomes  due,  no  state 
funds  should  be  in  the  hands  of  a  county  treasurer,  and  on  application  of 
any  pensioner,  the  said  treasurer  shall  furnish  him  or  her  with  a  certifi- 
cate, certifying  to  the  State  Treasurer  that  he  has  no  stale  funds  at  his 
disposal  to  pay  said  demand,  then  the  payment  shall  be  made  at  the  trea- 
sury department  as  if  this  act  had  not  been  passed. 


[The  following  act  of  Congress,  and  "  regulations"  of  the  war  depart- 
ment based  on  it,  are  of  very  general  importance,  and  are  at  the  same 
time  so  difficult  to  procure  in  many  quarters  of  this  commonwealth,  as  to 
induce  the  compilers  to  insert  them  for  common  convenience.] 
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Act  of  7th  June,  1832,  Paraph,  p.  87. 

An  act  supplementary  to  the  "  Act  for  the  relief  of  certain  surviving  officers  and  soldiers 

of  the  Revolution." 

5.  Sect.  I.  Each  of  the  surviving  officers,  non-commissioned  office  it, 
musicians,  soldiers,  and  Indian  spies,  who  shall  have  served  in  the  conti- 
nental line,  Or  State  troops,  volunteers,  or  militia,  at  one  or  more  terms, 
a  period  of  two  years,  during  the  war  of  the  revolution,  and  who  are  not 
entitled  to  any  benefit  under  the  act  for  the  relief  of  certain  surviving  of- 
ficers and  soldiers  of  the  revolution,  passed  the  fifteenth  day  of  May, 
eighteen  hundred  and  twenty  eight,  be  authorized  to  receive,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  the  amount  of  his  full 
pay  in  the  said  line,  according  to  his  rank,  but  not  exceeding,  in  any  case, 
the  pay  of  a  captain  in  the  said  line  ;  such  pay  to  commence  from  the 
fourth  day  of  March,  one  thousand  eight  hundred  and  thirty-one,  and  shall 
continue  during  his  natural  life:  and  that  any  such  officer,  non  commmis- 
sioned  officer,  musician,  or  private,  as  aforesaid,  who  shall  have  served  in 
the  continental  line,  State  troops,  volunteers,  or  militia,  a  term  or  terms, 
in  the  whole  less  than  the  above  period,  but  not  less  than  six  mouths, 
shall  be  authorized  to  receive,  out  of  any  unappropriated  money  in  tho 
Treasury,  during  his  natural  life,  each,  according  to  his  term  of  service, 
an  amount  bearing  such  proportion  to  the  annuity  granted  to  the  same 
rank  for  the  service  of  two  years,  as  his  term  of  service  did  to  the  term 
aforesaid  ;  to  commence  from  the  (ourth  day  of  March,  one  thousand  eight 
hundred  and  thirty-one.  - 

6.  Sect.  II.  No  person,  receiving  any  annuity  or  pension  under  any 
law  of  the  United  States  providing  for  revolutionary  officers  and  soldiers, 
shall  be  entitled  to  the  benefits  of  this  act,  unless  he  shall  first  relinquish 
his  further  claim  to  such  pension  ;  and,  in  all  payments  under  this  act, 
the  amount  which  may  have  been  received  under  any  other  act  as  afore- 
said, since  the  date  at  which  the  payments  under  this  act  shall  commence, 
shall  first  be  deducted  from  such  payment. 

7.  Sect.  III.  The  pay  allowed  by  this  act  shall,  under  the  direction  of 
the  Secretary  of  the  Treasury,  be  paid  to  the  officer,  non-commissioned 
officer,  musician,  or  private,  entitled  thereto,  or  his  or  their  authorized  at- 
torney, at  such  places  and  times  as  the  Secretary  of  the  Treasury  may 
direct;  and  that  no  foreign  officer  shall  be  entitled  to  said  pay,  nor  shall 
any  officer,  non-commissioned  officer,  musician,  or  private,  receive  the 
same  until  he  furnish  the  said  Secretary  satisfactory  evidence  that  he  is 
entitled  to  the  same  in  conformity  to  the  provisions  of  ibis  act;  and  the 
pay  hereby  allowed  shall  not  be  in  any  way  transferable,  or  liable  to  at- 
tachment, levy,  or  seizure,  by  any  legal  process  whatever,  but  shall  enure 
wholly  to  the  personal  benefit  of  the  officer,  non-commissioned  officer, 
musician,  or  soldier,  entitled  to  the  same. 

8.  Sect.  IV.  So  much  of  the  said  pay  as  accrued  before  the  approval 
of  this  act,  shall  be  paid  to  the  person  entitled  to  the  same  as  soon  as  may 
be,  in  the  manner  and  under  the  provisions  above  mentioned  ;  and  the 
pay  which  shall  accrue  thereafter  shall  be  paid,  semi-annually,  in  the 
manner  above  directed;  and,  in  case  of  the  death  of  any  person  embraced 
by  the  provisions  of  this  act,  or  of  the  act  to  which  it  is  supplementary, 
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(  *>ct  of  7th  June,  1832.) 

during  the  period  intervening  between  the  semi-annual  payments  directed 
to  be  made  by  said  acts,  the  proportionate  amount  of  pay  which  shall  ac- 
crue between  the  last  preceding  semi-annual  payment  and  the  death  of 
such  person,  shall  be  paid  to  his  widow,  or,  if  he  leave  no  widow,  to  his 
children. 

9.  Sect.  V.  The  officers,  non-commissioned  officers,  mariners,  or  mar- 
ines, who  served  for  a  like  term  in  the  naval  service  during  the  revolution- 
ary war,  shall  be  entitled  to  the  benefits  of  this  act,  in  the  same  manner  as 
is  provided  for  the  officers  and  soldiers  of  the  army  of  the  revolution. 


The  following  regulations  have  been  adopted  by  the  Secretary  of  War 
for  carrying  into  effect  the  act  of  Congress  passed  June  7,  1832,  entitled 
"An  act  supplementary  to  'An  act  for  the  relief  of  the  surviving  officers 
and  soldiers  of  the  revolution.'" 

This  law  has  been  construed  to  extend  as  well  to  the  line  as  to  every 
branch  of  the  staff  of  the  army,  and  to  include  under  the  teims  "conti- 
nental line,"  "State  troops,"  "militia,"  and  "volunteers,"  all  persons  en- 
listed, drafted,  or  who  volunteered,  and  who  were  bound  to  military  ser- 
vice, but  not  those  who  were  occasionally  employed  with  the  army  upon 
civil  contracts,  such  as  clerks  to  commissaries  and  to  storekeepers,  &c» 
teamsters,  boatmen,  &c. 

Four  general  classes  of  cases  are  embraced  in  this  law  : 

1.  The  regular  troops. 

2.  The  State  troops,  militia,  and  volunteers. 

3.  Persons  employed  in  the  naval  service. 

4.  Indian  spies. 

Ai  rolls  of  the  regular  troops  in  the  revolutionary  war  exist  in  this  de- 
partment, all  persons  claiming  the  benefit  of  this  law  as  officers,  non-com- 
missioned officers,  musicians,  or  privates,  will,  in  the  first  instance,  make 
application  by  transmitting  the  following  declaration,  which  will  be  made 
before  a  court  of  record  of  the  county  where  such  applicat  resides.  And 
every  court  having  by  law  a  seal  and  clerk  is. considered  a  court  of  record. 

Declaration,  in  order  to  obtain  the  benefit  of  the  act.  of  Congress  of  the 
7th  of  June,  1832. 

State,  Territory,  or  District  of  ,  > 

5>  ss* 
County  of  .•  y 

On  this         day  of  ,  personally  appeared  before  the 

of  the  ,  A.  13.  a  resident  of  in  the 

county  of  ,  and  State,  Territory,  or  District  of  , 

aged  years,  who  being  first  duly  sworn,  according  to  law,  doth,  on  his 
oath,  make  the  following  declaration,  in  order  to  obtain  the  benefit  of  the 
provision  made  by  the  act  of  Congress  passed  June  7,  1882.  That  he  en- 
listed in  the  army  of  the  United  States  in  the  year  ,  with 
and  served  in  the  regiment  of  the  line,  under  the  following 
named  officers : 
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[Hero  set  forth  the  names  und  rank  of  the  held  and  company  officers; 
the  time  he  left  the  service ;  (and  if  he  served  under  more  than  one  term 
of  enlistment,  he  must  specify  the  particular  period,  and  rank  and  names 
of  his  officers;)  the  town,  or  county,  and  slate  in  which  he  resided  when 
he  entered  the  service  ;  the  battles,  if  any,  in  which  he  was  engaged,  and 
the  country  through  which  he  marched.] 

He  hereby  relinquishes  every  claim  whatever  to  a  pension  or  an  annuity 
except  the  present,  and  he  declares  that  his  name  is  not  on  the  pension 
roll  of  any  agency  in  any  state,  or  (if  any,)  only  on  that  of  the  agency 
in  the  state  of 

Sworn  to,  and  subscribed,  the  day  and  year  aforesaid.  A.  B. 

And  then  will  follow  the  certificate  of  the  court : 

And  the  said  court  do  hereby  declare  their  opinion  that  the  above  named 
applicant  was  a  revolutionary  soldier,  and  served  as  he  states. 

I,  of  the  court  of  ,  do  hereby  certify 

that  the  foregoing  contains  the  original  proceedings  of  the  said    court   in 
the  matter  of  the  application  of  for  a  pension. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  of  office, 
this         day      .  ,  &c. 

If,  on  examination  of  the  proper  record,  the  names  of  applicants,  making 
such  declaration  cannot  be  found,  they  will  receive  detailed  instructions 
respecting  the  nature  and  form  of  the  testimony  they  must  produce  to  se- 
cure their  being  placed  on  the  pension  roll.  As  the  presumption  will,  in 
such  cases,  be  against  the  applicants,  in  consequence  of  the  omission  of 
their  names  in  the  muster  rolls,  they  will  be  required  to  furnish,  as  near 
as  may  be,  the  same  evidence  as  has  heretofore  been  required  by  the  re- 
gulations and  practice  adopted  for  carrying  into  effect  the  act  of  Congress 
of  March  18,  1818,  and  the  acts  supplementary  thereto  ;  with  such  relaxa- 
tions as  have  been,  from  time  to  time,  sanctioned  by  the  department,  on 
account  of  the  rapid  decrease  of  the  survivors  of  the  revolutionary  army, 
and  the  consequent,  difficulty  of  procuring  direct  positive  testimony  in- 
every  case. 

Wherever  an  officer  or  non-commissioned  officer  is  now  in  the  receipt 
of  a  pension,  he  should  make  application,  if  entitled  to  the  benefits  of  this 
act,  by  letter  merely,  setting  forth  his  rank,  and  the  regiment,  corps  or 
vessel,  in  which  he  served,  and  his  present  place  of  residence.  His  pen- 
sion certificate  must  accompany  his  letter. 

In  those  cases  where  the  applicants  have  once  been  on  the  pension  roll, 
under  the  act  of  March  18,  1818,  and  have  been  dropped  therefrom  on  ac- 
count of  property,  or  for  any  other  reason,  or  where  application  has  been 
made  under  the  act  of  May  15th,  18U8,  and  the  evidence  of  service  is  in 
the  departments;  or,  having  made  application  and  proof  of  service,  and 
having  been  rejected,  instead  of  the  above  declaration,  they  will  make  a 
statement,  setting  forth,  under  oath,  their  having  been  previously  on  the 
pension  roll,  and  their  having  been  struck  from  the  same,  shewing  their 
rank,  the  regiment,  corps  or  vessel  in  which  they  served,  their  present 
place  of  residence,  and  their  place  of  residence  when  the  first  application 
was  made,  or  of  their  application  under  the  act  of  15th  May,  1828. 

In  a  case  where  a  claimant  may  make  personal  application  at  this  de- 
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partment,  and  can  prodncc  satisfactory  proof  of  service,  and  his  identity 
also,  at  the  seat  of  government,  he  may  make  his  declaration  before  a 
justice  of  the  peace. 

2.  The  case  of  the  state  troops,  volunteers  and  militia,  is  different.— 
There  are  in  the  department  no  rolls  of  the  state  troops,  except  those  of 
Virginia;  and  no  rolls  of  the  militia  except  those  of  New  Hampshire. 

Applicants  who  served  in  the  State  troops  of  Virginia,  and  applicants, 
who  served  in  the  militia  of  New  Hampshire,  will  be  required  to  produce 
the  same  proof  as  is  prescribed  for  those  who  served  upon  the  continental 
establishment.  But,  with  respect  to  the  state  troops  and  militia,  there  is 
no  record  to  advert  to,  and  no  presumption  to  be  rebutted.  The  nature  of 
the  case,  therefore,  demands  a  different  rule  of  proceeding. 

Every  applicant  who  claims  a  pension  by  virtue  of  service  in  the  state 
troops,  volunteers  or  militia,  except  as  is  above  provided,  will  make  and 
subscribe  the  following  declaration  : 

Declaration,  in  order  to  obtain  the  benefit  of  the  act  of  Congress,  passed 

June,  7,  1832. 

State,  Territory,  or  District  of  ,  )    ' 

Coy  NT  y  of  ,   i 

On  this         day  of  ,  personally  appeared  in  open  court,  before 

the  court  of  ,  now  sitting,  A.  13. 

a  resident  of  ,  in  the  county  of  ,  and  State,  Terri- 

tory, or  District  of  ,  aged         years,  who  being  first  duly  sworn 

according  to  law,  doth,  on  his  oath,  make  the  following  declaration,  in 
t.rder  to  obtain  the  benefit  of  the  act  of  Congress  passed  June  7,  18;3^. 

That  he  entered  the  service  of  the  United  Stales  under  the  following 
named  officers,  and  served  as  herein  slated. 

[Here  set  forth  the  names  and  rank  of  the  field  and  company  officers  ; 
the  day,  (if  possible)  and  the  month  and  year  when  the  claimant  entered 
the  service,  and  the  time  when  he  left  tho  same;  (and,  if  under  more  than 
one  engagement,  he  must  specify  the  particular  periods,  and  the  rank  and 
nan.es  of  his  officers  ;)  the  town  and  county  or  state,  in  which  he  resided, 
when  he  entered  the  service  ;  whether  he  was  drafted,  was  a  volunteer,  or 
a  substitute;  the  battles,  if  any.  in  which  he  was  engaged  ;  the  country 
through  which  he  marched;  the  continental  regiments  or  companies  with 
wh  c'i  he  served  ,•  and  the  names  of  some  of  the  regular  officers  whom  he 
knew,  together  with  such  further  particulars  as  may  be  useful  in  the  inves- 
tigation of  his  claim  ;  and,  also,  if  the  facts  be  so,  that  he  has  no  docu- 
mentary evidence,  and  that  he  knows  of  no,  person,  whose  testimony  he 
can  procure,  who  can  testify  to  his  service.] 

He  hereby  relinquishes  every  claim  whatever  to  a  pension  or  annuity 
except  the  present,  and  declares  that  his  name  is  not  on  the  pension  rull  of 
the  agency  of  any  state,  or  (if  any)  only  on  that  of  the  agency  of  the 
state  of 

Sworn  to,  and  subscribed,  the  day  and  year  aforesaid.  C.  D. 

And  then  wdl  be  annexed  the  following  certificate  : 

We,  A  B,  a  clergyman,  residing  in  the  ,  and  C  D, 

residing   in  (tho  same,)  hereby  certify,   that  we  are  well  acquainted  with 
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,  who  has  subscribed  and  sworn    to  the  above  declara- 
tion, that  we  believe  him  to  be         years  of  age;  that  he    is  reputed  and 
believed,  in  the  neighborhood  where  he  resides,  to  have  been  a  soldier  of 
the  revolution,  and  that  we  concur  in  that  opinion. 
Sworn,  and  subscribed,  the  day  and  year  aforesaid. 
And  then  will  follow  the  certificate  of  the  court : 

And  the  said  court  do  hereby  declare  their  opinion,  after  the  investiga- 
tion of  the  matter,  and  after  putting  the  interrogatories  prescribed  by  the 
War  Department,  and  that  the  above  named  applicant  was  a  revolutiona- 
ry soldier  and  served  as  he  states.  And  the  court  further  certifies,  that  it 
appears  to  them  that  A  B,  who  has  signed  the  preceding  certificate, 

is  a  clergyman,   resident   in   the  ,  and  that  C  D,  who  has 

also  signed  the  same,  is  a  resident  in  the  ,  and  is  a  credible 

person,  and  that  their  statement  is  entitled  to  credit. 

I,  ,  clerk  of  the  court  of  ,  do  hereby  certify 

that  the  foregoing  contains  the  original    proceedings  of  the  said  court  in 
the  matter  of  the  application  of  for  a  pension. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  of  office, 
this         day  of  ,  &c. 

The  form  of  the  proceedings,  and  of  the  certificates,  will  be  so  varied 
as  to  meet  the  case,  when  the  declaration  is  made  out  of  court,  before  a 
judge,  as  hereafter  provided  for. 

Every  applicant  will  produce  the  best  proof  in  his  power.  This  is  the 
original  discharge  or  commission  :  but  if  neither  ol  these  can  bo  obtained, 
the  party  will  so  state  under  oath,  and  will  then  procure  if  possible,  the 
testimony  of  at  least  one  credible  witness,  stating,  in  detail,  his  personal 
knowledge  of  the  services  of  the  applicant,  and  such  circumstances  con- 
nected therewith  as  may  have  a  tendency  to  throw  light  upon  the  trans- 
action. 

If  such  surviving  witness  cannot  be  found,  the  applicant  will  so  state  in 
his  declaration,  and  he  will  also,  whether  he  produce  such  evidence  or 
not,  proceed  to  relate  all  the  material  facts  which  can  be  useful  in  the  in- 
vestigation of  his  claim,  and  in  the  comparison  of  his  narrative  with  the 
events  of  the  period  of  his  alleged  service,  as  they  are  known  at  the  de- 
partment. A  very  full  account  of  the  services  of  each  person  will  be  in? 
dispensable  to  a  favorable  action  upon  his  case.  The  facts  stated  will 
afford  one  of  the  principal  means  of  corroborating  the  declaration  of  the 
applicant,  if  true,  or  of  detecting  .he  imposition,  if  one  be  attempted;  and 
unless,  therefore,  these  are  amply  and  clearly  set  forth,  no  favorable  deci- 
sion can  be  expected.  All  applicants  will  appear  before  some  court  of 
record  in  the  county  in  which  they  reside,  and  there  subscribe  and  be 
sworn  to,  one  of  the  declarations  above  provided,  according  to  the  nature 
of  his  case. 

The  court  will  propound  the  following  interrogatories  to  all  applicants 
for  a  pension  on  account  of  service  in  the  militia,  state  troops,  or  volun- 
teers, except  the  militia  of  New  Hampshire  and  the  state  troops  of 
Virginia : 

1.  Where,  and  in  what  year  were  you  born? 

2.  Have  you  any  record  of  your  age  ;  and  if  so,  where  is  it? 


422  PENSIONS. 

(Act  of  9th  June,  1832.) 

3.  Where  were  you  living  when  called  into  service ;  where  have  you 
lived  sinco  the  revolutionary  war,  and  where  do  you  now  live  ? 

4.  How  were  you  called  into  service;  were  you  drafted,  did  you  vol- 
unteer, or  were  you  a  substitute?     And  if  a  substitute,  for  whom? 

5.  Sta'.e  the  names  of  some  of  the  regular  offkers  who  were  with  the 
troops  where  you  served  ;  such  continental  and  militia  regiments  as  you 
can  recollect,  and  the  general  circumstances  of  your  service. 

6.  To  a  soldier.  —  Did  you  ever  receive  a  discharge  from  the  service; 
and,  if  so,  by  whom  was  it  given,  and  what  has  become  of  it  ? 

To  an  officer. — Did  you  ever  receive  a  commission  ;  and  if  so,  by  whom 
was  it  signed,  and  what  has  become  of  it? 

7.  State  the  names  of  persons  to  whom  you  are  known  in  your  present 
neighborhood,  and  who  can  testify  as  to  your  character  for  veracity,  and 
their  belief  of  your  services  as  a  soldier  of  the  revolution. 

The  court  will  see  that  the  answers  to  these  questions  are  embodied  in 
the  declaration,  and  they  are  requested  to  annex  their  opinions  of  the 
truth  of  the  statement  of  the  applicant. 

The  applicant  will  further  produce  in  court,  if  the  same  can  be  done,  in 
the  opinion  of  court,  without  too  much  expense  and  inconvenience  to  him, 
two  respectable  persons — one  of  whom  should  be  the  nearest  clergyman, 
if  one  lives  in  the  immediate  vicinity  of  such  applicant,  who  can  testify, 
from  their  acquaintance  with  him,  that  they  believe  he  is  of  the  age  he 
represents,  and  that  he  is  reputed  and  believed  in  the  neighborhood  to  have 
been  a  revolutionary  soldier,  and  that  they  concur  in  that  opinion.  If  one 
of  these  persons  is  a  clergyman,  the  court  will  so  certify,  and  they  will 
also  certify  to  the  character  and  standing  of  other  persons  giving  such 
certificates. 

The  traditionary  evidence  of  service  is  deemed  very  important  in  the 
absence  of  any  direct  proof  except  in  the  declaration  of  party.  And  the 
courts  are  requested  to  be  very  particular  in  the  inquiry  whether  the  be- 
lief is  general,  and  whether  any  doubts  have  ever  existed  upon  the  subject. 
To  require  from  the  applicants  positive  proof  of  service  from  a  contempo- 
rary survivor,  would,  after  the  lapse  of  so  many  years,  be  to  deprive  many 
of  them  of  the  benefit  of  the  law.  And  as  no  presumption  is  raised  against 
the  militia  by  the  existence  of  rolls  in  the  department,  there  is  no  good 
reason  why  this  requisition  should  be  extended  to  them.  On  the  other 
hand,  to  receive  the  declaration  of  the  parties,  as  a  sufficient  ground  for 
placing  them  upon  the  pension  roll,  without  corroborating  circumstances, 
would  be  to  open  the  treasury  to  great  frauds.  A  just  medium  seems  to 
present  the  best  rule  for  carrying  into  effect  the  objects  of  Congress. 

If  the  two  persons  whose  certificate  is  required,  cannot  be  produced  in 
court,  without  too  much  inconvenience  and  expense  to  the  applicant,  then 
the  statement  of  the  facts  and  opinions  above  mentioned  will  be  made  under 
oath  before  some  judge  or  justice  of  the  peace,  and  the  certificate  of  the 
court  to  the  situation  and  credibility  of  the  persons  making  the  statement 
will  be  given. 

Applicants  unable  to  appear  in  court  by  reason  of  bodily  infirmhy, 
may  make  the  declaration  before  required,  and  submit  to  the  examination 
before  a  judge  or  justice  of  a  court  of  record    of  the   proper  county;  and 
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tho  judge  or  justice  will  execute  the  duties  which  the  court  is  herein  re- 
quested to  perforin,  and  will  also  certify  that  the  applicant  cannot,  from 
bodily  infirmity,  attend  the  court. 

Whenever  any  official  act  is  required  to  he  done  by  n  judge  or  justice 
of  a  court  of  record,  or  by  a  justice  of  the  peace,  the  certificate  of  the 
Secretary  of  State,  or  Territory,  or  of  the  proper  clerk  of  the  court  or 
county,  under  his  seal  of  office,  will  be  annexed,  stating  that  such  person 
is  a  judge  or  justice  of  a  court  of  record,  or  a  justice  of  the  peace,  and 
that  the  signature  annexed  is  his  genuine  signature. 

3.  Persons  serving  in  the  marine  forces* 

4.  Indian  spies. 

Each  of  these  two  latter  classes  of  cases  will  produce  proof,  as  nearly 
as  may  be,  conformably  to  the  preceding  regulations,  and  authenticated  in 
a  similar  manner,  with  such  variations  as  the  different  nature  of  the  ser- 
vice may  require. 

No  payments  can  be  made  on  account  of  the  services  of  any  person 
who  may  have  died  before  the  taking  effect  of  the  act  of  June  7,  1832  ; 
and  in  case  of  death  subsequent  thereto,  and  before  the  declaration  herein 
required  is  made,  the  parlies  interested  will  transmit  such  evidence  as  they 
can  procure,  taken  and  authenticated  before  a  court  of  record,  showing 
the  services  of  the  deceased,  the  period  of  his  death,  the  opinion  of  the 
neighborhood  respect-ng  such  services,  the  title  of  the  claimant,  and  the 
opinion  of  the  court  upon  the  whole  matter. 


Duty  of  guardians  of  the  poor  in  the  city  of  Philadelphia,  &c.  1 

Act  of  10th  February,  1832,  Pamph.  p.  56. 

A  supplement  to  the  act  entitled,  "  An  act  for  the  relief  and  employment  of  rhe  poor  of 
the  city  of  Philadelphia,  the  district  of  Soulhwark,  and  the  townships  of  the  North- 
ern Libeities  and  Penn." 

1.  Sect.  I.  The  guardians  for  the  relief  and  employment  of  the  poor 
of  the  city  of  Philadelphia,  the  district  of  Southwark,  and  the  townships 
of  the  Northern  Liberties  and  Penn,  shall  be  and  they  are  hereby  au- 
thorized and  invested  with  full  power  to  borrow,  upon  1he  faith  of  the 
corporation,  such  further  sums,  in  addition  to  the  amount  prescribed  by 
the  eleventh  section  of  the  act  to  which  this  is  a  supplement,  as  shall  from 
time  to  time  be  required  by  "  the  commissioners  for  erecting  buildings  for 
the  accommodation  of  the  poor,"  and  shall  be  deemed  necessary,  expedient 
and  not  too  burthensome  to  the  community,  by  the  said  guardians,  for  the 
purpose  of  carrying  into  effect  the  Objects  of  the  ninth  and  tenth  sections 
of  the  said  act,  to  which  this  is  a  supplement ;  and  all  the  provisions  of 
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the  said  eleventh  section  of  the  said  act,  as  to  the  rate  of  interest,  receipt 
of  the  moneys  borrowed,  issuing  certificates  of  a  transferable  nature, 
keeping  books  for  that  purpose,  application  of  the  moneys  borrowed,  and 
premium  thereon^  depositing  and  drawing  for  the  same,  and  tbe  rendering 
of  quarterly  accounts  by  the  commissioners  to  the  guardians  of  the  man- 
ner in  which  said  sums  are  disposed  of,  shall  be  and  they  are  hereby  ex- 
tended and  declared  to  apply  in  the  fullest  and  amplest  manner  to  the  sums 
which  may  be  borrowed  under  this  section. 

Sect.  II.  The  proceeds  of  the  property  authorized  to  be  sold  by  the 
act  to  which  this  is  a  supplement,  shall  be  and  they  are  hereby  specifi- 
cally appropriated,  after  the  extinction  of  the  loan  of  two  hundred  and 
fifty  thousand  dollars,  authorized  by  that  act,  and  the  erection  of  build- 
ings as  therein  provided  for,  to  the  payment  and  extinguishment  of  the 
loans  hereby  authorized,  and  of  the  interest  thereon  ;  and  the  lenders  of 
all  moneys  borrowed  under  this  act,  shall  have,  in  addition  to  the  faith  of 
the  corporation,  for  the  redemption  of  all  loans  made  here,  under  a  lien 
upon  all  ihe  property  purchased,  and  buildings  erected  or  to  be  erected  in 
pursuance  of  the  said  act,  to  which  this  is  a  supplement:  Provided  how- 
ever, That  this  lien  shall  be  secondary  to  and  shall  take  rank  after  the 
lien  already  he'd  by  the  lenders  Under  said  original  act,  and  shall  extend 
equally  to  and  among  all  those  who  may  become  lenders  under  this  sup- 
plement and  their  assigns. 

Sect.  III.  "The  directors  of  the  poor  tax"  shall  be  and  they  are 
hereby  authorized  and  required,  when  making  and  laying  hereafter  a  rate 
or  assessment  of  money  that  may  be  required  for  the  relief,  support  and 
employment  of  the  poor  for  any  current  year,  to  include  in  such  rate  or 
assessment  such  sums  of  money  as  may  be  necessary  to  pay  the  interest 
for  such  current  year  upon  the  moneys  already  borrowed  by  the  said 
guardians,  under  the  act  to  which  this  is  a  supplement,  or  which  may  be 
borrowed  under  the  provisions  of  this  act. 

And  mhcreas  the  rate  for  the  present  year  has  been  already  laid  : 
Therefore, 

Sect.  IV.  The  said  directors  shall  be  and  they  are  hereby  authorized 
and  required  to  lay  an  additional  rate  for  the  interest  due  or  to  fall  due 
in  the  course  of  the  present  year. 

Sect.  V.  The  said  guardians  shall  be  and  they  are  hereby  author- 
ized to  rcgulaie,  from  time  to  time,  as  they  may  think  just  and  proper, 
the  amount  of  money  to  be  paid  to  them  for  each  passenger,  by  the  mas- 
ters or  commanders  of  vessels  in  which  passengers  may  be  brought,  not 
citizens  of  the  United  States:  Provided,  That  the  amount  required  for 
each  passenger  shall  not  exceed  the  sum  prescribed  by  the  eighteenth 
section  of  the  act  to  which  this  is  a  supplement,  and  that  the  rule  adopted 
from  time  to  time  by  the  said  guardians,  shall,  while  it  continues  in  force 
be  uniform  in  its  operations  and  apply  to  all  alike. 


[By  act  of  14th  March,  1831,  Pamph.  p.  127,  the  directors  of  the  poor, 
&c.  of  the  counties  of  Chester  and  Montgomery,  are  authorized  to  exam- 
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ine  on  oath  all  poor  persons  residing  or  being  in  their  poor  house  as  to 
their  place  of  legal  settlement.  They  are  also  authorized  to  administer 
oaths  as  to  the  business  transaction  of  their  institution. 

By  act  of  4th  April,  1631,  Pamph.  p.  4£2,  the  Commissioners  of  Hie 
county  of  Schuylkill  are  authorized  to  direct  a  house  for  the  employment 
and  support  of  the  poor  of  said  county  lo  be  erected.  Sc:e  also  supple- 
ment to  above  act  of  5th  of  April,  18:12,  Pamph.  p.  292. 

By  act  of  24th  March,  1832,  Pamph.  p.  171,  the  directors  of  the  poor 
for  the  county  of  York,  are  directed  to  provide  for  all  poor  persons  legally 
admitted  into  the  house  of  Employment  by  one  of  the  directors  or  by  a 
Justice  of  the  Peace. 

By  act  of  2d  April,  1832,  Pamph.  p.  252,  provision  is  made  for  the  set- 
tlement of  the  accounts  of  the  overseers  of  the  poor  in  the  county  of  Bedford. 
By  the  same  act  power  is  given  to  the  overseers  of  the  poor  of  the  town- 
ship of  Roxborough,  in  the  county  of  Philadelphia,  to  examine  into  the 
residence  of  paupers,  by  two  magistrates.  See  also  act  of  8th  April, 
1833,  Pamph.  p.  353,  and  act  of  10th  April,  1835,  Pamph.  p.  152,  as  to 
Roxborough. 

By  act  of  6th  April,  1833,  Pamph.  p.  205,  the  directors  of  the  poor  of 
the  county  of  Dauphin,  are  directed  to  employ  and  provide  for  ail  paupers 
who  have  gained  a  legal  settlement  or  may  be  admitted  by  an  order  from 
one  of  the  directors  or  by  a  justice  of  the  peace.  The  directors  of  both 
Dauphin  and  York  authorized  to  administer  oaths  relative  to  their  business. 

By  act  of  2 1st  January,  1835,  Pamph.  p.  11,  the  treasurer  of  Fayette 
county,  to  be  treasurer  for  the  directors  ol  the  poor. 

By  act  of  10th  April,  1835,  Pamph.  p.  152,  an  additional  poor  tax  au- 
thorized in  the  borough  of  Pottsvilfe,  Schuylkill  county  :  and  by  act  of 
same  date — page  166,  t:ie  directors  of  the  poor  in  Lancaster  county  au- 
thorized to  sell  certain  property.] 


NOTES  AND  REFERENCES. 

A,  having  no  resident  settlement  in  the  state  of  Pennsylvania,  received  an  injury  in 
the  township  of  Fermanah  which  rendered  him  incapable  of  supporting  himself,  he  was 
taken  into  the  township  of  JWdford,  where  he  had  the  means  of  supporting  himself  for 
six  days  when  he  oecame  chargeable :  an  order  of  maintenance  was  obtained  from  two 
justices,  by  the  person  at  whose  house  the  pauper  was,  directed  to  the  Overseers  of  the 
Poor  of  Mtlfoid  township.  Soon  after  the  pauper  died,  and  was  buried  by  the  individu- 
al. Held  that  the  person  who  maintained  and  buried  the  pauper  could  not  recover  from 
the  township  of  Milford.     Overseers  v.  M'Coy,  2  Pa.  Rep.  432. 

The  render  of  service  in  pursuance  of  a  contract  of  hiring,  gives  a  legal  settlement  to 
the  person  hired  so  as  to  charge  the  township  where  the  parties  reside  with  his  mainte- 
nance when  he  becomes  chargeable ;  and  to  constitute  such  a  contract,  any  declarations 
or  acts  of  the  parties  which  evince  their  assent  to  an  agreement  expressed  at  the  lime  is 
sufficient;  a  precise  and  formal  stipulation  being  unnecessary.  Overseers  v.  Overseers, 
2  Watts,  43. 

An  informality  in  the  proceedings  of  justices  to  remove  a  pauper  cannot  be  taken  ad- 
vantage of,  after  an  appeal  to  the  Quarter  Sessions,  and  decision  on  the  merits.     Ibid. 

A  township  cannot  be  made  chargeable  with  the  expense  of  maintaining  a  pauper 
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(NOTES  AND  REFERENCES.) 

otherwise  than  by  the  previous  order  of  two  justices  of  the  peace.     Overseers  v.  Baker, 
ibid,  280. 

A  contract  that  one  shall  provide  a  shop,  loom  and  lackle,  the  other  shall  perform  the 
labor  of  weaving,  and  each  shall  receive  one  half  the  profits,  constitutes  a  partnership, 
but  not  a  hiring  within  the  statute,  such  as  will  charge  the  township  with  the  main- 
tenance of  the  labourer  as  a  pauper  when  he  becomes  chargeable.  Township  v.  Town- 
ship, 2  Watts,  343. 


3?uMfc  £Urottnte. 


When  accountant  officers  to  close  their 
financial  year,  I 

When  commissioners  of  internal  fund 
to  report,  2-3 

When  canal  commissioners  to  report,       3 


When  register  to  account,  4 

Slate  treasurer  to  make  an  annual  report 

on  the  subject  of  finance,  5 

County  treasurers'  account  settled,  6 


Act  of  4th  April,  1831,  Patnph.  p.  4"7. 

A  further  supplement  to  an  act,  entitled  "  An  act  to  amend  and  consolidate  the  several 
acts  relating  to  the  settlement  of  the  public  accounts,  and  the  payment  of  the  public 
monies,  and  for  other  purposes,"  and  a  supplement  to  an  act,  entitled  "  An  act  estab- 
lishing an  internal  improvement  fund.'' 

1.  Sect.  I.  Tl.e  Auditor  General  and  State  Treasurer  be,  and  they  are 
hereby  authorised  and  required,  to  close  their  financial  year  on  the  last 
day  of  October,  instead  of  the  last  day  of  November,  as  is  now  provided 
by  law  ;  and  that  the}  make  out  and  deliver  their  several  reports  to  the 
clerk  of  the  house  of  representatives,  in  the  manner  and  form  provided  by 
the  forty-sixth  section  of  the  act,  to  which  this  is  a  further  supplement,  on 
or  before  the  first  Tuesday  of  December,  in  each  and  every  year  hereafter. 

2.  Sect.  II.  The  commissioners  of  the  internal  improvement  fund  be, 
and  they  are  hereby  authorised  and  required,  to  make  their  report  on  or 
before  the  second  Tuesday  in  December,  instead  of  the  first  week  in  Feb- 
ruary, as  is  provided  in  the  first  section  of  an  act,  to  which  this  is  a  sup- 
plement, entitled  "An  act  establishing  an  internal  improvement  fund," 
passed  the  first  day  of  April,  one  thousand  eight  hundred  and  twenty-six. 

Sect.  III.  So  much  of  an  act  entitled,  "An  act  to  amend  and  consoli- 
date the  several  acts,  relating  to  the  settlement  of  the  public  accounts,  and 
the  payment  of  the  public  monies,  and  for  other  purposes,"  passed  ihe 
thirtieth  day  of  March,  one  thousand  eight  hundred  and  eleven,  and  "An 
act  establishing  an  internal  improvement  fund,"  passed  the  first  day  of 
April,  one  thousand  eight  hundred  and  twenty-six,  as  is  hereby  altered  or 
supplied,  be  and  the  same  is  hereby  repealed. 

[See  post.  3.] 
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Act  of  30th  January,  1832,  Pampb.  p.  3G. 

Aa  act  directing  the  time  of  closing  the  reports  and  accounts  of  the  canal  commission- 
ers, and  the  reports  of  the  commissioners  of  the  internal  improvement  fund. 

3.  Sect.  I.  The  annual  reports  directed  by  law  to  be  made  of  the  canal 
commissioners,  of  the  commissioners  of  the  internal  improvement  fund, 
and  the  settlement  of  the  accounts  of  the  canal  commissioners  by  the 
auditor  general,  shall  hereafter  be  closed  on  the  thirty-first  day  of  October 
in  each  and  every  year. 

Act  of  15th  March,  1832,  Pamph.  p.  135. 

An  act  relating  to  relating  to  Registers  and  Registers'  courts. 

4.  Sect.  XXXIV.  Every  register  shall  annually  in  the  month  of  Sep- 
tember, account  for  under  oath  or  affirmation  to  the  Auditor  General,  and 
pay  into  the  treasury  of  the  commonwealth  all  monies  which  may  have 
been  received  by  him  for  the  use  of  the  commonwealth,  during  the  year 
immediately  preceding  the  first  day  of  the  said  month,  deducting  there- 
from such  sums  only  as  shall  be  allowed  to  him  by  law,  for  receiving  and 
paying  the  same. 

Sect.  XXXV".  Every  register  shall  annually,  in  the  month  of  October, 
render  an  account,  under  oath  or  affirmation  to  the  Auditor  General  of 
all  fees  which  shall  have  been  received  by  him,  or  by  any  person  em- 
ployed by  him  for  official  acts  and  services  performed  in  his  office,  and 
whenever  the  amount  thereof,  as  allowed  by  the  Auditor  General,  shall 
exceed  the  sum  of  fifteen  hundred  dollars  he  shall  pay  one  half  of  the 
excess  into  the  treasury  of  the  commonwealth. 

Act  of  16th  March,  1832,  Pamph.  p.  154. 

An  act  requiring  the  state  treasurer  to  make  an  annual  report  on  the  subject  of  finance. 

5.  Sect.  I.  It  shall  be  the  duty  of  the  State  Treasurer  to  digest,  pre- 
pare and  lay  before  the  General  Assembly,  at  the  commencement  of  every 
session,  a  report  on  the  subject  of  finance,  containing  estimates  of  the  pub- 
lie  revenue  and  public  expenditures  and  plans  for  the  support  of  public 
credit,  and  for  improving  or  increasing  the  revenues,  from  time  to  time, 
for  the  purpose  of  giving  information  to  the  General  Assembly  in  adopiing 
modes  of  raising  money  requisite  to  meet  the  public  expenditure. 

Sect.  II.  It  shall  be  the  duty  of  the  State  Treasurer  to  annex  to  the  an- 
nual estimates  of  the  appropriation  required  for  the  public  service  of  the 
year,  which  may  have  been  made  by  former  acts,  and  also  a  statement  of 
the  sums  remaining  in  the  treasury  from  the  appropriations  of  former  years, 
estimating  the  amount  of  those  sums  which  will  not  be  required  to  defray 
expenses  incurred  in  a  previous  year,  and  showing  the  whole  amount  which 
will  be  subject  to  the  disposition  of  the  government  in  the  year  to  which 
the  estimates  apply. 
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Act  of  3d  May,  1832,  Paraph,  p.  417. 

An  act  providing  the  mode  of  settling  the  accounts  of  county  treasurers  and  for  other 

purposes. 

6.  Sect.  I.   From  and  after  the  passing  of  this  act,  it  shall  be  the  duty 
of  the  Auditor  General  to  charge  the  treasurer  of  each  of  the  respective 
counties  with  the  whole  amount  of  the  taxes  assessed  on  the  adjusted  val- 
nation  of  the  personal  property  made  taxable  under  the  act  entitled,  "An 
act  assessing  a  tax  on  personal  property,  to  be   collected  with  the  county 
rates  and  levies  for  the  use  of  the  commonwealth,"  passed  March  the  tv\  on- 
ly-fifth, eighteen  hundred  and  thirty-one,  and  also  with  the  whole  amount 
of  the  taxes  assessed  on  the  adjusted  valuation  under  the  act  entitled,  "An 
act  to  increase  the  county  rates  and  levies  for  the  use  of  the  commonwealth," 
passed  March  the  twenty-fifth,  one  thousand  eight  hundred  and  thirty-one; 
and  it  shall  also  be  the  duty  of  the.  said  Auditor  General  to  credit  the  re- 
spective  county  treasurers  with  all  the  monies  paid  over  by  them,  and  with 
all  exonerations  allowed  the  collectors  by  the  commissioners  of  the  respec- 
tive counties,  a  certificate  thereof  to  be  first  furnished  under  the  hand  and 
seal  of  the  commissioners  to  the   accountant  department;  and  when  the 
term  of  office  of  any  county  treasurer  shall  have  expired  and  his  accounts 
have  been   regularly   audited  by  the  county  auditors,  and  the  books  and 
papers  delivered  over  to  his  successor,  it  shall  be  the  duty  of  the  Auditor 
General,  on  being  furnished  with  a  ceitificale  from    the  county  auditors, 
stating  tlie  balance  of  faxes  that  may  remain  uncollected,  to  credit  the  said 
treasurer  with  the  amount  thereof,  and  charge  the  same  against  his  succes- 
sor :   Prodded,  That  such  treasurer,  or  his  sureties,  shall  not  be  exonerat- 
ed from  the  payment  of  any  money  that  shail  have  been  received  by  him 
and  not  accounted  for  with  the  said  auditors. 

Act  of  1st  April,  1835,  Tampa,  p.  101. 

An  act  relative  to  the  bonds  cf  county  treasurers  in  the  Auditor  General's  office. 

Sect.  I.  It  shall  be  the  duty  of  the  Auditor  General,  at  the  request  of 
any  person  who  may  be  authorized  for  that  purpose,  to  deliver  up  the 
bonds  and  obligations  entered  into  by  the  county  treasurers  of  the  several 
counties  of  the  state  for  the  faithful  performance  of  their  dunes,  after  the 
Auditor  General  and  State  Treasurer  shall  be  fully  satisfied  that  the  said 
county  treasurer  has  settled  his  accounts  and  paid  all  demands  due  the 
commonwealth:  Provided,  Such  bend  shall  be  held  by  the  Auditr  r  Gen- 
eral one  year  after  the  settlement  of  said  accounts. 


NOTES  AND  REFERENCES. 

On  the  settlement  of  accounts  of  county  treasurers  with  the  Auditor  General  for 
moneys  received  by  them  on  collateral  inheritances,  their  percentage  shall  he  calculated 
on  the  amount  received  from  each  estate  separately,  and  not  on  the  aggregate  of  the. 
pums  received  from  all  the  estates.  Stephens  v.  Commonwealth,  S. -C.  at  Harrisburg, 
May  T.  1S33. 
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Register's  official  oath  and  bond,  1 

Register's  bond  to  be  acknowledged,  re- 
corded and  transmitted  to  the  Secreta- 
ry of  the  Commonwealth,  2 
Copies  of  the  record  of  the  register's  bond 

evidence,  3 

Registers  to  appoint  deputies — powers  of 

the  deputies,  4 

Jurisdiction  of  the  registers — sets  in  mat- 
ters not  within  their  jurisdiction  void,  5 
Jurisdiction  of  the  probate  of  wills  and 
the  granting  of  letters  testamentary,  of 
administration  and  collection — letters 
granted  out  of  this  state  confer  no  au- 
thority within  the  state,  6-41 
Registers  may  cite   persons  having  the 
control  of  a  testamentary  writing  to 
produce  it — a  misdemeanor  to  with- 
hold it,  7 
Registers  may  cite  witnesses  to  appear 
and  testify  under  penalty,  and  issue 
attachments  to  compel  appearance,        8 
Registers  may  issue  commissions  to  take 

depositions,  9 

Letters  testamentary  not  to  issue  on  nun- 
cupative wills  within  fourteen  days, 
nor  without  citation  to  widow  and 
kindred,  10 

Oral  testimony  of  noncupative  wills  in- 
admissible after  six  months,  1 1 
Copies  of  wills  proved  out  of  this  state 
sufficient  for  the  granting  of  letters — 
authenticated  copies  of  the  proceed- 
ings for  probate  evidence,  12 
Register  may  issue  a  precept  for  an  issue 
for  the  trial  of  facts — form  of  the  pre- 
cept, the  facts  established  by  the  trial 
not  to  be  re-examined  by  the  register, 
nor  upon  appeal,  13 
Register  to  administer  an  oath,  &c.  to 
executors  and  administrators — form  of 
the  oath,  &c.  14 
Inventory  to  be  exhibited  within  thirty 

days     proviso  as  to  non-residents,       15 
Registers  to  take  bonds  from  executors 
resident     abroad — condition    of    the 
bond,  16 

Wills  proved,  &c.  to  be  reci  irded  and  filed 

— copies  made  evidence,  17 

Letters  of  administration  to  be  granted 

when  all  the  executors  refuse  the  trust,  18 
Also  when  a  sole  or  surviving  executor 

dies,  ]  9 

Also  when  the  administration  becomes 


vacant    by    decree    of    the    Orphans' 
court,  20 

Not  to  be  granted  after  twent-one  years, 
except  upon  special  cause  shown  to  a 
Register's  court,  21 

Shall  be  granted  to  the  widow  or  kin- 
dred of  the  decedent,  or  to  both,  or  to 
creditors — to  the  husband  or  legatees 
of  a  residue,  22 

proviso  for  cases  where  executors  are 

minors,  23 

Registers  to  take  bonds  from  administra- 
tors— condition  of  the  bond — may  be 
altered  in  special  cases,  24 

To  call  a  Registers'  court  for  the  decision 

of  difficult  matters,  if  required,  25 

Executororadministrator  to  cause  goods, 

&c.  to  be  appraised,  26 

Registers  granting  letters  without  secu- 
rity when  required,  liable,  and  such 
letters  void,  27 

Bonds  taken  by  registers  may  be  except- 
ed to — registers  to  give  notice  of  the 
exception — may  order  further  security 
and  revoke  the  letters  if  not  given,      28 
I  Accounts  to  be  vouched  before  allowance 
by  the  register,  and  verified  by  the 
oath  or  affirmation  of  the  accountant,  29 
Registers  to  publish  notice  of  the  presen- 
tation of  accounts  to  the   Orphans' 
court,  in  newspapers  and  handbills,     30 
Appeal  from  the  register  to  the  Regis- 
ters' courts,  31 
Register  to  make  copies  of  all  proceed- 
ings in  his  office,  when  required  by 
persons  interested,                                  33 
To  transmit  receipts  of  county  treasurers 

to  the  Auditor  General,  3:1 

Registers'  court  how  constituted — its  ju- 
risdiction and  records,  34 
Testimony  therein  to  be  taken  in  writ- 
ing, 35 
Precepts  to  be  issued  for  the  trial  of  facts 

in  dispute,  36 

Appeals  from  the  Registers'  courts  to  the 

Supreme  court,  37 

Immaterial  variation  from  forms,  &c.  not 

to  affect  proceedings,  38 

Bonds  of  executors,  &c.  held  in  trust  for 
the  use  of  the  commonwealth  and  all 
interested — to    be    sued    as    sheriffs 
bondd  under  act  of  28th  March,  1 833,  39 
When  act  to  go  into  operation,  40 
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Act  of  15th  March,  1832,  Pampli.  p.  135. 

An  act  relating  to  registers  and  Registers'  courts. 

1.  Sect.  I.  Every  person  who  shall  be  appointed  to  the  office  of  re- 
gister, before  he  shall  enter  upon  the  duties  of  the  office,  shall  make  oath 
or  affirmation  to  support  the  constitution  of  the  United  States  and  the  con- 
stitution of  this  commonwealth,  and  to  perform  the  duties  of  the  office  of 
register  with  fidelity,  and  shall  also,  with  one  or  more  sureties,  to  be  ap- 
proved of  by  any  two  judges  of  the  Common  Pleas  of  the  respective  county 
and  also  by  the  governor,  give  a  joint  and  several  bond  to  the  common- 
wealth in  a  sum  equal  to  half  the  sum  prescribed  by  law  for  the  official 
bond  of  the  sheriff  for  the  time  being  of  the  same  county,  with  condition 
faithfully  to  execute  the  duties  of  his  said  office,  and  well  and  truly  to  ac- 
count for  and  pay,  according  to  law,  all  monies  received  by  him  for  the 
use  of  the  commonwealth,  and  to  deliver  up  the  books,  seals,  records  and 
other  writings,  belonging  to  his  said  office,  whole,  safe  and  undefaced,  to 
J  lis  successor  in  office,  which  said  bonds  shall  be  for  the  use  of  all  persons 
concerned,  and  for  the  relief  of  all  who  may  be  aggrieved  by  the  acts  or 
neglect  of  such  register. 

2.  Sect.  II.  Every  person  appointed  as  aforesaid  shall  cause  the  bond 
hereinbefore  prescribed,  being  duly  acknowledged  by  him  and  his  sureties, 
before  a  magistrate  of  the  city  or  county  respectively,  to  be  recorded  by 
the  recorder  of  deeds  of  the  respective  county,  and  as  soon  afterwards  as 
convenient,  to  be  transmitted  into  the  office  of  the  secretary  of  the  com- 
monwealth, for  custody,  of  which  transmission  he  shall  be  entitled  to  re- 
ceive the  secretary's  certificate  without  fee  or  reward. 

3.  Sect.  III.  Copies  of  the  record  of  the  official  bond  of  any  register, 
acknowledged  and  recorded  as  aforesaid,  and  duly  certified  by  the  recorder 
of  deeds  for  the  time  being,  shall  be  good  evidence  in  any  action  brought 
against  him  or  his  sureties,  on  such  bond,  according  to  its  form  and  effect, 
in  the  same  manner  as  the  original  would  be  if  produced  and  offered  in 
evidence. 

4.  Sect.  IV.  Every  register  shall  appoint  and  keep  a  deputy  to  offici- 
ate in  his  absence,  for  whose  conduct  he  and  his  sureties  shall  be  ac- 
countable, and  such  deputy  shall  be  capable  in  law  to  take  the  probate  of 
wills  and  testaments,  and  to  grant  letters  of  administration,  and  to  do 
whatever  else  by  law  appertains  to  the  office  of  register. 

5.  Sect.  V.  Every  register  qualified  to  act  as  aforesaid,  shall  have 
jurisdiction  within  the  county  for  which  he  shall  have  been  appointed  of 
the  probate  of  wills  and  testaments,  of  the  granting  of  letters  testamenta- 
ry, and  of  administration,  of  the  passing  and  filing  of  the  accounts  of  ex- 
ecutors, administrators  and  guardians,  and  of  any  other  matter  whereof 
the  jurisdiction  may  be  at  any  time  expressly  annexed  to  his  said  office 
and  the  act  of  any  register,  in  any  matter  whereof  another  register  has 
the  exclusive  jurisdiction,  shall  be  void  and  of  no  effect. 

6.  Sect.  VI.  Letters  testamentary  and  of  administration  shall  be 
grantable  only  by  the  register  of  the  county  within  'which  was  the  family 
or  principal  residence  of  the  decedent,  at  the  time  of  his  decease,  and  if 
the  decedent  had  no  such  residence  in  this  commonwealth,  then  by  the 
register  of  the  county  where  the  principal  part  of  the  goods  and  estate  of 
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such  decedent  shall  be,  and  no  letter  testamentary  or  of  administration,  or 
otherwise,  purporting  to  authorize  any  person  to  intermeddle  with  tho 
estate  of  a  decedent,  which  may  be  granted  out  of  this  commonwealth, 
shall  confer  upon  such  person  any  of  the  powers  and  authorities  possessed 
by  an  executor  or  administrator,  under  letters  granted  within  this  state. 
[Sec  post.  41.] 

7.  Sect.  VII.  The  register  having  jurisdiction  as  aforesaid  shall,  at  the 
instance  of  any  person  interested,  issue  a  citation  to  any  person  having 
the  possession  or  control  of  a  testamentary  writing,  alleged  to  be  the  last 
will  and  testament  of  a  decedent,  requiring  him  to  produce  and  deposit  the 
same  in  his  office  for  probate,  and  if  such  person  shall  conceal  or  withhold 
such  writing,  during  the  space  of  fifteen  days,  after  being  personally  serv- 
ed with  a  citation,  issued  in  the  manner  and  form  aforesaid,  he  shall  be 
liable  to  an  indictment  as  for  a  misdemeanor,  or  to  an  action  for  damages 
by  the  person  aggrieved. 

8.  Sect.  VIII.  Whenever  any  testamentary  writing  shad  be  offered 
for  probate,  before  any  register  having  jurisdiction  thereof,  such  register 
shall  have  power  to  issue  a  citation  to  any  person  v\  hose  name  may  be 
subscribed  thereto  as  a  witness,  or  who  may  be  alleged  to  him  to  be  oth- 
erwise capable  of  proving  the  due  execution  of  such  testamentary  writing, 
such  person  being  within  the  proper  county,  or  within  thirty  miles  of  the 
office  of  such  register,  commanding  him,  under  a  penalty  of  three  hundred 
dollars,  to  appear  before  him  at  the  office  of  the  register  of  the  county,  on 
a  day  certain,  not  less  than  five  days  from  the  service  of  such  citation,  and 
depose  and  testify  what  he  may  know  concerning  the  execution  of  such 
writing,  and  if  such  person,  being  cited  and  summoned  as  aforesaid,  shall 
refuse  or  neglect  to  appear  as  commanded,  the  register  shall  have  power  to 
issue  an  attachment  against  such  witness,  to  compel  his  appearance,  or  the 
party  aggrieved  may  have  an  action  against  him  to  recover  the  said  pen- 
alty, in  the  manner  now  allowable  by  law,  in  cases  of  subpoenas  issued  to 
witnesses  by  the  courts  of  Common  Pleas. 

9.  Sect.  IX.  On  the  application  of  any  person  interested,  every  Re- 
gister shall  have  power  to  issue  commissions  to  take  the  depositions  of 
witnesses  in  other  countries  or  states,  or  foreign  counties,  in  all  cases  with- 
in his  jurisdiction,  upon  interrogatories  filed  in  his  office. 

10.  Sect.  X.  No  nuncupative  will  shall  be  admitted  to  probate,  nor 
shall  letters  testamentary  thereon  be  issued,  till  fourteen  days  after  the 
day  of  the  death  of  the  decedent  be  fully  expired,  nor  shall  any  nuncupa- 
tive will,  at  any  time,  be  admitted  to  probate,  unless  process  have  first 
issued  to  call  in  the  widow,  if  any,  and  such  of  his  relations  or  next  of  kin 
as  would  be  entitled  to  the  administration  of  his  estate,  in  case  of  intestacy, 
to  contest  the  same,  if  they  please. 

11.  Sect.  XI.  No  testimony  shall  be  received  to  prove  any  nuncupa- 
tive will  after  six  months  elapsed  from  the  speaking  of  the  pretended 
testamentary  words,  unless  the  said  testimony,  or  the  substance  thereof, 
were  commitLed  to  writing  within  six  days  after  the  making  of  such  will. 

12.  Sect.  XII.  Copies  of  wills  and  testaments  proved  in  any  other 
state  or  country,  according  to  the  laws  thereof,  and  duly  authenticated, 
may  be  offered  for  probate,  before  any  Register  having  jurisdiction  and 
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proceedings  thereon,  may  be  had  with  the  same  effect,  so  far  as  respects 
the  granting  of  letters  testamentary,  or  of  administration,  with  the  will 
annexed,  as  upon  the  originals,  and  if  the  executor  or  other  person  pro- 
ducing any  such  copy  shall  produce  also  therewith  a  copy  of  the  record 
of  the  proceedings  for  the  probate  of  the  original  thereof,  and  of  the  letters 
testamentary,  or  other  authority  to  administer,  issued  thereon,  attested  by 
the  person  having  power  to  receive  the  probate  of  such  original,  in  the 
place  where  it  was  proved,  with  the  seal  of  office,  if  there  be  one  an- 
nexed, together  with  the  certificate  of  the  chief  judge  or  presiding  magis- 
trate of  the  state,  country,  county  or  district  where  such  original  Was 
proved,  that  the  same  appears  to  have  been  duly  proved,  and  to  be  of 
force,  and  that  the  attestation  is  in  clue  form,  such  copies  and  proceedings 
shall  be  deemed  sufficient  proof,  unless  the  contrary  be  shown  for  the 
granting  of  letters  testamentar}' or  of  administration,  with  the  will  annex- 
ed, as  the  case  may  require,  without  the  production  or  examination  of  the 
witnesses  attesting  such  will. 

13.  Sect.  XIII-  Whenever  a  caveat  shall  be  entered  against  the  ad- 
mission of  any  testamentary  writing  to  probate,  and  the  person  entering 
the  same  shall  allege  as  the  ground  thereof  any  matter  of  fact  touching 
the  validity  of  such  writing,  it  shall  be  lawful  for  the  Register,  at  the  re- 
quest of  any  person  interested,  to  issue  a  precept  to  the  court  of  Common 
Pleas  of  the  respective  county,  directino;  an  issue  to  be  formed  upon  the 
said  fact  or  facts,  and  also  upon  such  others  as  may  be  lawfully  objected 
to  the  said  writing,  in  the  following  form,  viz : 

[l.  s.]  County,  ss. 

The  commonwealth  of  Pennsylvania,  to  the  Judges  of  the  court  of  Com- 
mon Pleas  of  the  said  county.  Greeting  : 

Whereas,  A.  B.  on  the  day  of  in  the  year, 

&c.  presented  to  G.  H.,  our  Register  of  wills  of  said  county,  for  probate, 
a  certain  writing  hereto   annexed,   purporting  to  have  b^en    made   the 
day  in  the  5rear,  &c.  [or  otherwise  describ- 

ing the  paper  in  question,]  which  said  writing  the  said  A.  B.  avers  is  the 
last  will  and  testament  of  the  said  C.  D. ;  and  whereas  E.  D.,  who  is  a 
son  and  heir  of  the  said  CD.  [or  intermarried  with  F.  D.  who  is  a  daugh- 
ter and  heir,  &c.  according  to  the  fact,]  hath  objected  before  our  said 
Register  that  the  said  writing  was  procured  by  duress  and  constraint, 
[stating  the  matters  of  fact  objected,]  and  whereas  the  said  A.  B.  [or  E. 
D.]  hath  requested  that  an  issue  may  be  directed  into  our  said  court,  to 
try  by  a  jury  the  validity  of  the  said  writing,  and  the  matters  of  fact 
which  may  be  objected  thereto  in  our  said  court,  therefore,  we  command 
you,  that  you  cause  an  action  to  be  entered  upon  the  records  of  our  said 
court,  as  of  the  day  of  the  delivery  of  this  our  precept  into  the  office  of 
the  prothonotary  of  our  said  court,  between  the  said  A.  15.  and  the  said 
E.  D.,  so  that  an  issue  therein  may  be  formed  upon  the  merits  of  the  con- 
troversy between  the  said  parties,  and  tried  in  due  course,  according  to 
the  practice  of  our  said  courts  in  actions  commenced  by  writ;  and  further 
that  you  cause  all  other  persons  who  may  be  interested  in  the  estate  of 
the  said  C.  D.,  as  heirs,  relations,  or  next  of  kin,  devisees,  legatees,  or 
executors,  to  be  warned,  so  that  they  may  come  into  our  said  court,  and 


REGISTERS  AND  REGISTERS'  COURTS.  433 

(Act  of  15th  March,  1832.) 

become  party  to  the  saitt  action,  if  they  shall  see  cause,  and  that  you  cer- 
tify the  result  of  the  trial  so  had  in  the  premises,  into  the  office  of  our 
said  Register, 

Attest, 
G.  II.,  Register  of  wills  of  the  said  county. 

And  the  fads  established  by  the  trial  had  and  certified  to  the  Register 
as  aforesaid,  shall  not  be  re-examined  by  the  said  Register,  nor  upon  any 
appeal  from  his  decision. 

14.  Sect.  XIV.  Before  any  register  shall  issue  letter's  of  administra- 
tion, letters  testamentary,  or  of  administration,  with  a  will  annexed,  he 
shall  administer  an  oath  or  affirmation  to  the  person  or  persons  receiving 
the  same,  in  the  following  form,  viz:  You  do,  &c.  that  as  executor  of  the 
last  will  and  testament,  [or  administrator  of  the  estate  of  A.  B.  deceased, 
as  the  case  may  be,]  you  will  well  and  truly  administer  tlie  goods  and 
chattels,  rights  and  credits  of  said  deceased,  according  to  law,  and  also 
"  will  diigentfy  and  faithfully  regard  and  well  and  truly  comply  with  the 
provisions  of  the  law  relating  to  collateral  inheritances." 

15.  Sect.  XV.  It  shall  be  the  duty  of  the  said  executors  and  adminis- 
trators to  make  a  true  and  perfect  inventory  of  all  the  goods,  chattels  and 
credits  of  the  deceased,  as  far  as  they  may  know  or  can  ascertain  them, 
and  exhibit  the  same  into  the  registers'  office,  within  thirty  days  from  the 
time  of  administration  granted,  and  also  a  just  account  and  settlement 
thereof  in  one  year,  or  when  thereunto  legally  required  :  Provided,  That 
in  the  case  of  the  will  of  a  decedent,  not  resident  at  the  lime  of  his  de- 
cease within  this  commonwealth,  proved  in  another  state,  or  in  a  foreign 
country,  whereof  letters  testamentary  or  of  administration,  with  the  will 
annexed,  may  be  granted  in  this  state,  the  inventory  and  acco  nt  therein 
mentioned,  shall  be  of  the  goods,  chattels  and  credits  of  the  deceased 
within  this  commonwealth. 

16.  Skct.  XVI.  Before  the  register  shall  issue  letters  testamentary  to 
any  executor,  not  being  an  inhabitant  of  this  commonwealth,  he  shall 
take  from  him  a  bond,  with  two  or  more  sufficient  sureties,  being;  inhabi- 
tants of  this  commonwealth,  respect  being  had  to  the  value  of  the  estate 
to  be  administered,  in  the  name  of  the  commonwealth,  with  the  following 
condition,  viz:  "  the  condition  of  the  obligation,  is,  that  if  the  said  A.  B., 
executor  of  the  last  will  and  testament  of  C.  D.  deceased,  s!rall  make  a 
true  and  perfect  inventory  of  all  and  singular  the  goods,  chattels  and 
credits  of  the  said  deceased,  being  within  this  commonwealth,  which  have 
come  or  shall  come  to  his  hands,  possession  or  knowledge,  or  into  the 
hands  and  possession  of  any  other  person  for  him,  and  the  same  so  made 
do  exhibit  into  the  office  of  the  register  of  the  county  of  with- 
in thirty  days  from  the  date  hereof,  and  the  same  goods  do  well  and  truly 
administer,  according  to  law,  and  make  a  just  and  true  account  ol  all  his 
actings  and  doings  therein,  in  one  year  from  the  date  hereof,  or  when 
thereunto  lawfully  required,  and  shall  well  and  truly  comply  with  the 
laws  of  this  commonwealth  relating  to  collateral  inheritances,  and  in  all 
other  respects  with  the  laws  of  this  commonwealth  relating  to  his  du'y  as 
executor,  then  this  obligation  to  be  void  otherwise  of  force  and  effect." 

17.  Skqt-  XVII.  All  original  wills,  after  probate,  and  the  copies  of  all 
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original  wills  produced  under  the  provisions  of  this  act,  shall  be  recorded 
and  filed  by  the  register  of  the  respective  county,  and  shall  remain  in  his 
office  except  when  required  to  be  had  before  some  higher  tribunal  by  cer- 
tiorari, or  otherwise,  and  if  removed  for  such  cause  they  shall  be  returned 
in  due  course  to  the  office  where  they  belong,  and  the  copies  of  all  such 
and  of  the  probates  thereof,  under  the  public  seals  of  the  courts  or  offices 
where  the  same  may  have  been  or  shall  be  so  taken  or  granted  respective- 
ly,  except  copies  or  probates  of  such  wills  and  testaments  as  shall  appear 
to  be  annulled,  disproved  or  revoked,  shall  be  adjudged  and  are  hereby 
enacted  to  be  matter  of  record,  and  good  evidence  to  prove  the  gift  or  de- 
vise thereby  made. 

18.  Sect.  XVIII.  Whenever  the  executors  named  in  any  last  will  and 
testament,  shall  all  refuse  or  renounce  the  trust  and  execution  thereof,  the 
register  having  jurisdiction  as  aforesaid,  may  receive  the  probate  of  such 
will,  and  grant  letters  of  administration  with  it  annexed,  to  the  person  by 
law  entitled  thereto. 

19.  Sect.  XIX.  Whenever  a  sole  executor,  or  the  survivor  of  several 
executors,  shall  die,  leaving  goods  or  estate  of  his  testator  unadministered, 
the  register  having  jurisdiction,  shall  notwithstanding  such  executor  may 
have  made  his  last  will  and  testament  and  appointed  an  executor  or  exe- 
cutors thereof,  grant  letters  of  administration,  of  all  such  goods  and  estate, 
in  the  same  manner  as  if  such  executor  had  died  without  having  made 
any  testament  or  last  will,  and  the  executor  of  such  deceased  executor 
shall  in  no  case  be  deemed  executor  of  the  first  testator. 

20.  Sect.  XX.  In  all  cases  where  the  administration  of  the  estate  of 
any  decedent  shall  become  vacant,  by  reason  of  any  decree  of  the  Orphans' 
court,  the  register  having  jurisdiction  shall,  on  being  certified  thereof, 
under  the  seal  of  the  said  court,  grant  new  letters,  in  such  form  as  the 
case  shall  require,  to  the  person  or  persons  by  law  entitled  thereto. 

21.  Sect.  XXI.  No  letters  of  administration  shall  in  any  case  be 
originally  granted  upon  the  estate  of  any  decedent,  after  the  expiration 
of  twenty -one  years  from  the  day  of  his  decease,  except  on  the  order  of 
the  Register's  court,  upon  due  cause  shown. 

22.  Sect.  XXII.  Whenever  letters  of  administration  are  by  law  neces- 
sary, the  register  having  jurisdiction  shall  grant  them  in  such  form  as  the 
case  shall  require,  to  the  widow,  if  any,  of  the  decedent,  or  to  such  of  his 
relations  or  kindred  as  by  law  may  be  entitled  to  the  residue  of  his  per- 
sonal estate,  or  to  a  share  or  shares  therein  after  payment  of  his  debts,  or 
he  may  join  with  the  widow  in  the  admistration,  such  relation  or  kindred, 
or  such  one  or  more  of  them,  as  he  shall  judge  will  best  administer  the 
estate,  preferring  always  of  those  so  entitled,  such  as  are  in  the  nearest 
degree  of  consanguinity  with  the  decedent,  and  also  preferring  males  to 
females,  and  in  case  of  the  refusal  or  incompetency  of  every  such  person, 
to  one  or  more  of  the  principal  creditors  of  the  decedent  applying  there- 
for, or  to  any  fit  person  at  his  discretion:  Provided,  That  if  such  dece- 
dent were  a  married  woman,  her  husband  shall  be  entitled  to  theadmims- 
tration  in  preference  to  all  other  persons  :  And  jirovided  farther,  That  in 
all  cases  of  an  administration  with  a  will  annexed,  where  there  is  a  gener- 
al residue  of  the  estate  bequeathed,  the  right  lo  administer  shall  belong  to 
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those  having  the  right  to  such  residue,  and  the  administration  in  such  case 
shall  be  granted  by  the  register  to  such  one  or  more  of  them  as  he  shall 
judge  will  best  administer  the  estate. 

2£.  Sect.  XXIII.  Whenever  all  the  executors  named  in  any  last  will 
and  testament,  or  all  the  persons  entitled  as  kindred  to  the  administration 
of  any  decedent's  estate,  shall  happen  to  be  under  the  age  of  twenty-one 
years,  it  shall  be  lawful  for  the  register  to  grant  administration  as  aforesaid 
to  any  other  fit  person  or  persons,  subject  nevertheless  to  be  terminated  at 
the  instance  of  any  of  the  said  minors  who  shall  have  arrived  at  the  full 
age  of  twenty  one  years. 

24.  Sect.  XXIV.  It  shall  be  the  duty  of  every  register  upon  his  grant- 
ing any  letters  of  administration  of  the  goods  and  chattels  of  any  person 
dying  intestate,  to  take  a  bond  or  bonds  from  the  person  or  persons  re- 
ceiving such  letters,  with  two  or  more  sufficient  sureties,  respect  boing  had 
to  the  value  of  the  estate,  in  the  name  of  the  commonwealth,  with  a  condi- 
tion in  the  following  form,  viz:  "the  conditon  of  this  obligation  is,  that  if 
the  above  bounden  A.  B  ,  administrator  of  all  and  singular  the  goods, 
chattels  and  credits  of  C.  D.  deceased,  do  make  or  cause  to  be  made, 
a  true  and  perfect  inventory  of  ail  and  singular  the  goods,  chattels  and 
credits  of  the  said  deceased,  which  have  come  or  shall  come  to 
the  hands,  possession  or  knowledge  of  him  the  said  A.  B.  or  into  the 
hands  and  possession  of  any  other  person  or  persons,  for  him,  and  the 
same  so  made,  do  exhibit  or  cause  to  be  eNhibitcd  into  the  register's  office, 
in  the  county  of  within  thirty  days  from  the  date  hereof,  and 
the  same  goods,  chattels  and  credits,  and  all  other  the  goods,  chattels  and 
credits  of  the  said  deceased,  at  the  time  of  his  death,  which  at  any  time 
after  shall  come  to  the  hands  or  possession  of  the  said  A.  B.  or  into  the 
hands  and  possession  of  any  other  person  or  persons  for  him,  do  well  and 
truly  administer  according  to  law,  and  further  do  make,  or  cause  to  be 
made,  a  just  and  true  account  of  his  said  administration,  within  one  year 
from  the  date  hereof,  or  when  thereunto  legally  required,  and  all  the  rest 
and  residue  of  the  said  goods,  chattels  and  credits  whieh  shall  be  found 
remaining  upon  the  said  administrator's  account,  the  same  being  first 
examined  and  allowed  by  the  Orphans'  court  of  the  county  having  juris- 
diction, shall  deliver  and  pay  unto  such  person  or  persons  as  the  said 
Orphans'  court,  by  their  decree  or  sentence,  pursuant  to  law,  shall  limit 
and  appoint,  and  shall  well  and  truly  comply  with  the  laws  of  this  com- 
monwealth relating  to  collateral  inheritances,  and  if  it  shall  hereafter  ap- 
pear that  any  last  will  and  testament  was  made  by  the  said  deceased,  and 
the  same  shall  be  proved  according  to  law,  if  the  said  A.  B.  beingthereunto 
required,  do  surrender  the  said  letters  of  administration  into  the  register's 
office  aforesaid,  then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  :"  Provided,  That  in  every  case  of  special  administration  the  form 
of  the  foregoing  condition  shall  be  modified  so  as  to  suit  the  circumstances 
of  such  case. 

25.  Sect.  XXV.  Where  objections  are  made,  or  a  caveat,  is  entered 
against  the  probate  of  any  last  will  and  testament,  and  no  precept  for  an 
issue  is  directed  by  the  register,  into  the  Common  Pleas,  as  aforesaid; 
or  whpre  objections  are  made  to  the  granting  of  letters  of  administration 
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10  any  person  applying  therefor,  or  where  any  question  of  kindred,  or 
other  disputable  and  difficult  matter  comes  into  controversy,  before  any 
register,  he  shall,  at  the  request  of  any  person  interested,  appoint  a  Regis- 
ter's court  for  the  decision  thereof,  to  be  held  at  a  time  certain,  and  as 
soon  as  convenient,  at  the  court  house  or  other  public  place  in  the  respec- 
tive county,  giving  convenient  notice  of  the  lime  and  place  of  holding  the 
same,  by  citation  qr  otherwise,  to  all  concerned,  as  well  tp  the  persons 
interested,  as  to  the  judges  whose  assistance  he  shall  require,  and  in  the 
mean  time  he  shall  do  and  receive  all  proper  acts  preparatory  to  the  busi- 
ness of  such  court. 

26.  Sect.  XXVI.  Every  executor  or  administrator  shall  cause  a  just 
appraisement  to  be  made  of  the  goods,  chattels  and  credits  of  the  dece- 
dent by  two  appraisers,  of  which  an  inventory  is  to  be  made,  agreeably 
to  the  preceding  sections  of  this  act,  and  the  said  appraisers  shall  be 
sworn  or  affirmed  well  and  tfuly,  ar>d  without  prejudice  or  partiality,  to 
value  and  appraise  said  goods,  chattels  and  credits,  and  in  all  respects  to 
perform  their  duty  as  appraisers,  to  the  best  of  their  skill  and  judgment. 

27:  Sect.  XXVII.  If  any  register  shall  grant  letters  testamentary  to 
any  person,  not  being  an  inhabitant  of  this  commonwealth,  or  shall  grant 
any  letters  of  administration  to  any  person  or  persons  whatsoever,  with- 
out having  in  either  case  taken  a  bond  and  sureties  in  the  manner  herein- 
before prescribed,  such  letters  shall  be  void,  and  every  person  acting  under 
them  shall  be  deemed,  and  may  be  sued,  and  in  all  respects  treated  as  an 
executor  of  his  own  wrong,  and  the  register  granting  the  same,  and  his 
sureties  shall  be  liable  to  pay  all  damages  which  shall  accrue  to  any  person 
by  reason  thereof, 

28.  Sect.  XXVIII.  All  bonds  taken  by  any  register  in  pursuance  of 
this  act  from  any  exceptor  or  administrator  may  be  excepted  to  before  such 
register  by  any  person  interested,  both  in  respect  of  the  sufficiency  of  the 
sureties  therein,  and  of  the  sum  in  which  they  may  he  bound. 

And  whenever  any  such  exception  shall  be  so  made  to  any  such  bond, 
thf!  register  shall  give  notice  thereof  to  the  executor  or  administrator,  and 
require  him  to  appear  before  him  in  a  reasonable  time,  not  exceeding  ten 
days,  and  show  cause  against  the  allowance  of  such  exception,  and  if  upon 
the  hearing  of  the  objections  of  all  persons  interested,  and  of  such  execu- 
tor or  administrator,  pr  of  such  of  them  as  shall  appear,  such  register 
shall  see  cause,  he  shall  order  such  executor  or  administrator  to  find  ad- 
ditional sureties,  or  to  give  security  in  a  larger  amount,  as  the  case  may 
require,  and  if  such  executor  or  administrator  shall  refuse  to  comply  with 
such  order,  or  if  he  shall  neglect  so  to  do  during  the  space  of  thirty  days 
after  the  making  thereof,  the  register  shall  revoke  the  letters  granted  to 
him,  and  grant  other  letters,  in  such  form  as  the  case  shall  require,  to  the 
person  by  law  next  entitled  thereto,  they  giving  to  such  register  the  secur- 
ity by  him  ordered  as  aforesaid  :  Provided,  That  no  such  exception  shall 
be  so  made,  or  proceedings  thereunto  be  had  before  the  register,  after  one 
year  elapsed  from  the  time  of  the  filing,  of  a  full  and  perfect  inventory  by 
.such  executor  or  administrator  of  the  whole  of  the  estate  in  question. 

29.  Sect.  XXIX.  Every  register,  before  he  shall  allow  the  accounts  of 
any  executor  nr  administrator,  shall   carefully  examine  the  same,  and  re- 
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quire  the  production  of  the  necessary  vouchers,  or  other  satisfactory  evi» 
deuce  of  the  several  items  contuined  in  it. 

3(i.  Sect.  XXX-  Every  register  having  allowed  and  filed  any  account 
in  his  olhce,  shall  prepare  and  present  a  certified  copy  thereof  to  the  Or- 
phans' court  of  the  respective  county,  at  its  next  stated  meeting,  heing  not 
less  than  thirty  days  distant  from  the  time  of  such  filing  arid  allowance,  of 
all  which  he  shall  give  notice  to  all  persons  concerned,  in  the  following 
manner,  viz:  by  an  advertisement  enumerating  all  the  accounts  to  be  pre- 
sented at  any  one  time  to  the  said  court,  in  at  least  two  newspapers  (if 
there  be  two,)  published  in  the  respective  county,  or  if  there  be  but  one 
newspaper  published  hi  such  county,  then  in  that  one,  or  if  there  Le  none, 
then  in  one  printed  one  nearest  to  the  said  county,  at  least  once  a  week 
during  the  four  weeks  immediately  preceding  the  meeting  of  the  court  at 
which  such  account  shall  be  presented,  setting  forth  in  substance  that  the 
accountants,  (naming  them  and  the  character  in  which  they  respectively 
act,)  have  settled  their  accounts  in  the  office  of  the  said  register,  and  that 
the  same  will  be  presented  to  the  Orphans'  court  for  confirmation,  at  a  cer- 
tain time  and  place,  (mentioning  the  same,)  and  also,  hy  setting  up  con- 
spicuously in  his  office,  and  at  least  six  other  of  the  most  public  places  in 
the  county,  at  least  four  weeks  before  the  time  appoinled  for  ihe  presenta- 
tion of  such  accounts  as  aforesaid,  fairly  written  or  printed  copies  of  such 
advertisements,  and  the  actual  expense  of  such  advertisement,  according 
to  the  usual  rates  of  advertising  in  such  newspapers,  and  of  the  setting  up 
of  such  notices,  shall  be  divided  among  all  the  accounts  presented  at  the 
same  court,  and  the  proper  proportion  thereof  only  shall  be  charged  in  any 
of  the  sajd  accounts,  and  allowed  to  the  register  as  the  cost  of  such  adver- 
tisement and  notices. 

31.  Sect.  XXXI.  From  all  the  judicial  acts  and  decisions  of  the  several 
registers,  appeals  may  be  taken  to  a  Register's  court  of  the  respective 
county  to  be  appointed  and  called  by  the  respective  register  in  the  manner 
prescribed  by  this  act;  Provided,  That  such  appeals  be  made  within  the 
term  of  three  years. 

32.  Sect.  XXXII.  It  shall  be  the  duty  of  every  register  to  make  and 
certify,  under  the  seal  of  his  office,  true  copies  of  all  bonds,  inventories, 
accounts,  actings  and  proceedings  whatsoever,  remaining  in  his  office,  be- 
ing thereunto  required  by  any  person  having  an  interest  therein,  and  to 
deliver  the  same  within  a  reasonable  time  to  such  person  applying  there- 
for, on  receiving  the  fee  allowed  to  him  by  law  for  such  copy  or  copies, 
and  if  any  register  shall  refuse,  after  the  tender  of  his  lawful  fees,  to  make 
or  deliver  such  copy  or  copies  as  aforesaid,  he  shall  be  deemed  guilty  of  a 
misdemeanor  in  office, 

33.  Sect.  XXXIII.  Whenever  any  receipt  given  by  the  treasurer 
of  any  county  for  monies  paid  to  him  by  any  executor  or  administrator 
for  the  use  of  the  commonwealth,  under  the  provisions  of  the  laws  relat- 
ing to^collateral  inheritances,  shall  be  lodged  bv  such  executor  or  admin- 
istrator with  the  register  having  jurisdiction  of  his  account,  such  register 
shall  without  delay  record  such  receipt,  and  immediately  thereupon  trans- 
mit the  same  to  the  Auditor  General  of  this  commonwealth. 

Sect.  XXXIV  and  XXXV.  [  See  /  ubtic  Accounts.] 
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Sect.  XXXVJ,  XXXVII  and  XXXVIII.  [See  Fees.] 

34.  Shot.  XXXIX.  The  register  of  wills  and  the  judges  of  the  court  of 
Common  Pleas  of  any  county,  or  any  two  of  the  said  judges,  shall  compose 
and  hold,  from  time  to  time,  as  occasion  may  require,  the  Register's  court 
of  such  county,  and  when  convened  according  to  law,  they  shall  have  all 
and  singular  the  powers  and  jurisdiction  belonging  to  such  courts,  and 
may  and  shall  do  all  such  judicial  acts  in  all  matters  lawfully  brought 
before  them,  as  belong  and  of  right  ought  to  belong  to  the  office  of  said 
register,  and  it  shall  bo  the  duty  of  said  register  to  keep  a  record  of  the 
proceedings  of  such  courts,  in  a  book  to  be  provided  by  him  for  the  pur- 
pose, with  a  sufficient  index  thereto,  which  book  shall  remain  in  the  re- 
gister's office. 

35.  Sect.  XL.  The  testimony  of  all  witnesses  examined  in  any  cause 
litigated  before  any  Register's  court,  shall  be  taken  in  writing,  and  made 
a  part  of  the  proceedings  therein,  upon  which  testimony  the  court  having 
jurisdiction  of  such  cause  by  appeal  may  affirm,  reverse,  alter  or  modify 
the  decree  of  the  Register's  court. 

S'd.  Sect.  XLI.  Whenever  a  dispute  upon  a  matter  of  fact  arises  be- 
fore any  Register's  court,  the  said  court  shall,  at  the  request  of  either 
party,  direct  a  precept  for  an  issue  to  the  court  of  Common  Pleas  of  the 
county  for  the  trial  thereof,  in  the  form  hereinbefore  prescribed  for  the 
direction  of  registers,  changing  such  parts  thereof  as  should  be  changed, 
according  to  the  circumstances  of  the  case;  and  the  facts  established  by 
the  verdict  returned  shall  not  be  re-examined  on  any  appeal. 

37.  Sect.  XLII.  Any  party  aggrieved  by  the  final  sentence  or  decree 
of  any  Register's  court,  or  his  legal  representatives,  in  any  case  where 
the  sum  mentioned  in  such  sentence  or  decree,  or  the  sum  or  matter  in 
controversy  shall  exceed  one  hundred  and  fifty  dollars  in  value,  may  ap- 
peal therefrom  to  the  Supreme  court,  but  no  appeal  from  any  decree  of 
euch  court,  concerning  the  validity  of  a  will,  or  the  right  to  administer, 
shall  suspend  the  power  or  prejudice  the  acts  of  any  administrator,  nor 
of  any  executor  who  shall  have  given  sufficient  security  to  the  register 
for  the  faithful  administration  of  his  trust,  and  in  case  of  the  refusal  of 
such  executor  to  give  such  security,  the  said  register  shall  grant  letters  of 
administration  during  the  dispute,  which  shall  suspend  the  power  of  such 
executor  during  that  time:  Provided  always,  That  such  appeal  be  made 
within  the  term  of  one  year  from  the  time  of  pronouncing  such  final 
sentence  or  decree. 

88.  Sect.  XLIII.  No  immaterial  variation  from  the  forms  given  and 
prescribed  in  and  by  this  act  shall  vitiate  or  render  void  any  proceedings 
jn  which  said  forms  shall  be  used. 

39.  Sect.  XLIV.  From  and  after  the  passage  of  this  act  all  bonds  given 
or  hereafter  to  be  given,  by  executors,  administrators,  and  guardians,  shall 
be  held  in  trust  for  the  use  of  the  commonwealth,  and  such  person  or 
persons  as  may  be  interested  therein,  and  suits  may  be  brought  thereon 
from  lime  to  time,  by  all  persons  interested  therein,  in  the  same  manner 
and  with  like  effect  as  is  now  allowed  in  the  case  of  sheriff's  bonds,  by 
the  fourth  section  of  the  act  entitled,  "  An  act  directing  sheriffs  and  coro- 
ners to  "ivc  sufficient   sureties   for  the  faithful  execution  of  their  official 
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dulies,  and  for  other  purposes,"  passed  the  twenty-eighth  day  of  Mareh, 
eighteen  hundred  and  three. 

40.  Skct.  XLV.  This  act  shall  take  effect  on  the  first  Monday  of  Au- 
gust next,  and  so  much  of  arty  law  as  is  hereby  altered  or  supplied,  is 
hereby  repealed  from  that  period. 

Act  of  11th  April,  1835,  Pamph.  p.  275* 

Supplement  to  the  act  passed  the  twenty-ninth  day  of  March,  Anno  Domini,  one  thou- 
sand eight  hundred  and  thirty-two,  entitled,  "  An  act  relating  to  Orphans'  courts.'* 

41.  Sect.  III.  So  much  of  the  sixth  section  of  the  act  relating  to  regis- 
ters and  register  courts,  passed  the  fifteenth  day  of  March,  eighteen  hun- 
dred and  thirty-two,  as  provides  that  no  letters  testamentary  or  of  admin- 
istration or  otherwise,  purporting  to  authorize  any  person  to  intermeddle 
with  the  estate  of  a  decedent,  which  may  be  granted  out  of  this  common- 
wealth, shall  confer  upon  such  person  any  of  the  powers  and  authorities 
possessed  by  an  executor  or  administrator,  under  letters  granted  within 
this  state,  and  so  much  of  the  seventh  section  of  the  act  relating  to  Or- 
phans' courts,  passed  the  twenty-ninth  day  of  March,  one  thousand  eight 
hundred  and  thirty-two,  as  provides  that  "  no  appointment  of  a  guardian 
made  or  granted  by  any  authority  out  of  this  stale^  shall  authorize  the 
person  so  appointed  to  interfere  with  the  estate  of  a  minor  in  this  state," 
are  hereby  declared  and  enacted  not  to  apply  to  any  public  debt  or  loan 
of  this  commonwealth  ;  but  such  public  debt  or  loan  shall  pass  and  hrt 
transferable,  and  the  dividends  thereon  accrued  and  to  accrue,  be  receiva- 
ble in  like  manner  in  all  respects  and  under  the  same  and  no  other  regu- 
lations, powers,  and  authorities,  as  were  used  and  practised  before  the 
said  recited  acts  were  passed. 


NOTES  AND  REFERENCES. 

The  foregoing  act  relating  to  registers  and  registers'  courts  is  one  of  the  bills  repor-' 
ted  by  the  commissioners  to  revise  the  civil  code,  although  considerably  altered  by  the 
legislature.  The  commissioners  in  their  report  say  that  the  bill  "  is  designed  to  comprise 
all  the  provisions  of  the  different  acts  of  Assembly  relating  to  the  qualification,  liability, 
duty,  jurisdiction,  power,  process  and  practice  of  registets  and  registers'  courts,  together 
tvith  such  new  provisions  as  it  was  thought  expedient  to  recommend.  It  is  derived  from 
nearly  twenty  different  acts  of  Assembly  and  statutes. 

"  It  will  be  perceived  that  in  relation  to  this  bill,  we  have  gone  somewhat  beyond  the 
duty  exacted  of  us  by  the  legislature  on  the  present  occasion.  It  appeared  to  us  on  ex- 
amining the  acts  of  Assembly  relating  to  the  settlement  of  accounts  before  registers  that 
these  proceedings  were  so  intimately  connected  with  the  other  subjects  of  the  jurisdic- 
tion of  that  officer,  and  that  the  whole  scheme  of  his  jurisdiction  was  so  closely  allied 
with  that  of  the  registers'  court,  that  it  would  consist  best  with  that  uniformity  and 
system  which  are  the  declared  objects  of  the  legislature,  if  we  brought  together  all  the 
enactments  to  Ire  found  in  our  statute  book,  relating  to  both  the  register  and  the  register's 
court,  and  moulded  them  into  one  bill,  arranged  with  due  regard  to  the  distinctness  of 
their  several  functions.  We  persuade  ourselves  that  the  plan  we  have  adopted  in  re- 
spect to  this  bill  will  not  be  unsatisfactory  to  the  legislature." 
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The  following  opinion  of  the  Supreme  Court  delivered  at  Harrisburg,  May  Term, 
1835,  by  Justice  Rogers,  is  inserted  here,  as  containing  important  principles.  Jacob 
Swartzwelder  was  the  son-in-law  and  administrator  pendente  lite  of  Leonard  Ellmaker, 
deceased.  He  had  presented  his  administration  account  to  the  Orphans'  court,  tvhich 
was  excepted  to  by  the  olher  heirs,  who  nominated  Davis  Clemson  as  administrator  de 
bonis  ho?i  cum  testamev.to  annexo,  who  was  appointed  by  the  Registers'  court. 

"In  the  matter  of  the  appeal  of  Jacob  Swartzwelder  and  wife  from  the  decree  of  the! 
Registers'  court  of  Lancaster  county,  relative  to  the  appointment  of  an  administrator  de 
bonis  iio7i  cum  testamento  annexo  of  Leonard  Ellmaker,  deceased. 

An  administrator  pendente  lite  is  an  officer  of  the  court,  whose  duty  is  limited  to  filing 
an  inventory,  taking  care  of  the  assets,  and  to  collecting  and  paying  debts.  His  author 
rity  does  not  extend  to  the  payment  of  the  legacies  or  making  distribution  of  the  estate; 
10  S.  &  R.  416,  Com.  v.  Mateer, ;  1  Schrole  &  Lefroy's  R.  254,  Adam  v.  Shaw.— 
When  the  suit  is  ended,  an  administrator  pendente  lite  must  pay  over  all  that  he  has" 
received  in  his  character  as  administrator  to  the  persons  pronounced  by  the  court  to  be 
entitled  ;  and  from  that  time  his  functions  are  completely  at  an  end,  and  the  court  are 
bound  to  take  care  that  he  discharge  the  duty  committed  to  him  so  far  as  that  he  deliver 
over  the  assets  to  the  rightful  administrator;  When,  therefore,  the  will  in  question  was 
established,  the  right  to  the  personal  estate  immediately  vested  in  the  executors,  and  on 
the  death  of  one  and  the  renunciation  of  the  other,  it  became  the  duty  of  the  register  to 
appoint  an  administrator  to  complete  the  administration  of  the  estate  by  collecting  the 
remaining  assets,  if  any,  paying  legacies,  and  making  distribution  of  the  undisposed 
residue  among  the  widow  and  next  of  kin. 

But  it  is  contended  that  if  even  the  appointment  of  an  administrator  were  necessary 
or  expedient,  yet  Jacob  Swartt.welder  ought  to  have  been  appointed,  and  not  Davis 
Clemson.  The  appointment  of  Swartzwelder  is  deemed  a  right  under  the  twenty  se- 
cond section  of  the  act  of  Assembly  of  15th  March,  1832.  Now  I  cannot  perceive  the 
right  of  Swartzwelder.  He  is  not  of  consanguinity  with  Ellmaker,  and  yet  he  claims 
the  administration  of  his  assets  without  even  joining  his  wife  in  the  administration.  It 
is  laid  down  in  1 1  Viuer,  84,  title  executor,  No.  7,  as  an  authority,  that  where  the 
wife  is  next  of  kin  to  an  intestate  the  husband  shall  not  be  joined  in  the  administration 
with  her.  But  it  is  further  said,  that  where  the  wife  is  entitled  and  she  refuses  to  take 
the  administration  in   her  own  name,  the  constant  practice  is  to  admit  the   husband. 

Vide  11  Viner,  S4,  marginal  note;  Gibb.  203, v.  .     And   in  Allen  36, 

it  is  rule  that  if  administration  be  granted  to  the  husband  and  wife  only  during  coverture, 
perhaps  it  might  be  good.  And  this  is  said  to  be  necessary,  for  otherwise,  if  he  should 
survive  her,  he  would  be  administrator  contrary  to  the  meaning  of  the  act,  Toll  E.  64. 
And  this  is  the  utmost  extent  of  the  authorities,  for  no  case  can  be  produced  which  com- 
pels the  ordinary  to  commit  the  administration  to  the  husband,  when  his  wife  is  not  of 
kin.  But  the  objections  to  the  appointment  of  Swartzwelder,  conceding  the  right  on 
the  ground  of  expediency,  are  insurmountable.  He  stands  as  a  litigant  party,  before 
the  court,  and  the  courts  have  constantly  declined  putting  a  person  so  situated  in  the 
possession  of  the  property  by  granting  administration  to  him  pending  suit,  always  grant- 
ing it  where  requested  to  a  nominee  presumed,  as  in  the  case  at  bar,  to  be  indifferent 
between  the  contending  parties.  And  here  it  must  be  remarked  that  a  doubt  has  been 
expressed  as  to  the  correctness  of  the  latter  branch  of  the  proposition,  but  I  can  perceive 
no  objection  to  the  principle,  that  the  register  is  bound  to  respect  the  nomination  of  the 
next  of  kin,  or  persons  entitled  to  the  administration.  And  so  far  as  the  authorities  go, 
it  is  in  affirmance  of  the  right  to  nominate  the  administrator,  for  in  Retchee  v.  M'Auslen, 
1  Hayn,  220,  it  is  decided  that  letters  of  administration  ought  to  be  granted  to  the  ap- 
pointee of  the  next  of  kin,  if  abroad.  And  for  a  like  reason  the  Registers'  court  in  this 
case  were  right  in  respecting  the  nomination  of  the  next  of  kin  to  whom  no  legal  objec- 
tion could  be  made.  But  again,  there  is  reason  to  believe  that  the  appellant  has  attemp- 
ted to  overreach  the  heirs  by  a  trumping  up  of  false  accounts  against  the  estate.  The  least 
tnnt  of  fraud  is  a  conclusive  objection.  It  works  legal  incompetency  to  perform  the 
duties  of  the  office;  an  office  of  such  trust  and  confidence  as  should  under  no  circum- 
stances be  committed  to  a  person  wanting  in  good  faith,  and  in  whom  confidence  cannot 
be  reposed. 
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The  act  of  1832,  has  relation  to  two  classes  of  cases:  1.  To  the  appointment  of  an 
administrator  where  the  decedent  died  intestate  :  2.  To  the  appointment  of  a  limited  and 
special  administration.  The  act  gives  the  register  jurisdiction  to  grant  letters  of  admin- 
istration whenever  they  are  by  law  necessary.  The  same  power  was  exercised  by  tho 
register  under  the  equitable  construction  of  the  statutes  of  31  Edward  III,  and  21 
Henry  VIII,  which  were  in  force  in  the  state,  for  although  the  appointment  of  a  special 
administrator  is  not  within  the  letter  of  the  statutes,  yet  it  falls  within  their  spirit  and 
intendment.  The  act  of  1832,  provides  that  whenever  letters  of  administration  are  by 
law  necessary,  the  register  having  jurisdiction  shall  grant  these  in  such  form  as  the  case 
shall  require,  to  the  widow,  if  any,  of  the  decedent,  or  to  such  of  his  relations  or  kindred 
as  by  law  may  be  entitled  to  the  residue  of  his  personal  estate,  or  to  a  share  or  shares 
therein  after  payment  of  his  debts,  or  he  may  join  with  the  widow  in  the  administration, 
such  relation  or  kindred,  or  such  one,  or  more  of  them,  as  he  shall  judge  will  best  admin- 
ister the  estate,  preferring  always  of  those  entitled  such  as  are  of  the  nearest  degree  of  con- 
sanguinity with  the  decedent,  and  also  prefering  males  to  females,  and  in  case  of  the  refusal 
or  incompetency  of  any  such  person,  to  one  or  more  of  tho  principal  creditors  of  the 
decedent  applying  therefor,  or  to  any  fit  person  at  his  discretion,  provided  that  if  such 
decedent  were  a  married  woman,  her  husband  shall  be  entitled  to  the  administration  in 
preference  to  all  other  persons :  and  provided  further,  that  in  all  cases  of  an  administra- 
tion with  the  will  annexed,  where  there  is  a  general  residue  of  the  estate  bequeathed, 
the  right  to  administer  shall  belong  to  those  having  a  right  to  such  residue,  and  the 
administration  in  such  cases  shall  be  granted  by  the  register  to  such  one  or  more  of  them, 
as  he  shall  judge  will  best  administer  the  estate.  The  act  has  made  very  little  alteration 
in  the  law  as  before  understood,  for  in  general,  in  cases  of  a  limited  or  special  adminis- 
tration, administration  is  granted  in  exclusion  of  the  next  of  kin,  because  in  that  case  the 
next  of  kin  have  no  interest  in  the  property.  Letters  of  administration  have  been  gran- 
ted to  natural  children,  being  residuary  legatees,  instead  of  the  widow.  1  Harris  & 
M'Henry,  346 ;  3  Bac.  53,  Toll.  ex.  70.  The  right  of  administration  in  the  act  is  put 
expressly  on  the  ground  of  interest,  on  the  reasonable  presumption  that  the  person  most 
interested  to  increase  the  estate  is  most  competent  to  administer.  When  a  will  is  mado 
and  it  becomes  necessary  to  appoint  an  administrator  cum  testamento  annexo,  the 
widow  and  next  of  kin  are  excluded  from  the  right  of  administration  only  when  the 
testator  disposes  of  his  whole  estate.  And  the  distinction  between  a  partial  intestacy 
and  a  disposition  of  the  whole  estate  is  clearly  taken.  Thus,  when  an  executor  dies 
intestate,  administration  shall  be  granted  to  the  residuary  legatee  of  the  first  testator. 
Vent.  316.  So,  when  A.  devises  several  legacies  in  money  to  several  persons,  and  after 
all  the  residue  of  my  moveables  goods  and  chattels  to  B,  his  wife,  and  makes  her  execu- 
trix, and  having  divers  bond  debts  due  to  him,  dies.  B  dies  the  same  day,  before  pro- 
bate of -will,  administration  of  the  goods  of  A  cum  testamento  annexo  was  granted  to  C, 
next  of  kin  of  B.  Administration  to  C  was  revoked  by  delegates  and  granted  to  D,  the 
next  of  kin  of  A,  cum  testamento  annexo,  because  by  the  demise  of  all  my  moveables, 
goods  and  chattels,  debts  which  are  in  jura  were  not  devised,  therefore  administration 
shall  be  granted  to  next  friend  of  A.  But  if  all  the  goods,  chatttls  and  debts  were 
devised  and  no  residue,  then  otherwise.  Vent.  246,  PI.  40.  So,  if  A  devises  of  all  hia 
goods  to  B,  and  makes  C  his  executor,  A  dies,  C  dies  intestate,  the  administration  of  the 
goods  of  A  shall  not  be  committed  to  the  wife  or  next  of  blood  of  A  but  to  B.  14  Vin. 
Ab.  title  ex'rs.  89,  letter  H.  No.  16.  It  has  been  held,  under  the  statutes  of  31  Edward 
III,  and  21  Henry  VIII,  that  all  temporary  administrations  are  generally  out  of  the  statutes, 
and  in  such  administrations  the  ordinary  is  not  bound  to  grant  them  to  the  nejt  of  kin. 
2  P.  Will.  581  ;  Hob.  250  ;  1  Vent.  219.  Nor  can  I  believe  that  the  legislature  in  the 
act  of  1 832  intended  to  restrict  in  this  particular  the  right  of  election  which  the  registers 
had  under  the  statutes.  In  many  cases,  for  obvious  reasons,  it  would  be  improper 
where  the  will  was  in  contest  to  appoint  the  next  of  kin. 
Decree  of  the  Registers'  court  affirmed. 

53 


442  RELIGIOUS  SOCIETIES. 


MtliQiow  Societies 

Former  acts  repealed,  1  j  Punishment  of  persons  convicted  under 

I      prior  act,  2 

Act  of  15th  March,  1831,  Pamph.  p.  134. 

An  act  to  repeal  certain  acts  authorising  religious  societies,  within  the  city  and  liberties 
of  Philadelphia,  to  extend  and  fasten  chains  across  the  streets,  during  the  time  of  di- 
vine service. 

1.  Sect.  I.  The  act,  entitled  "An  act  to  prevent  the  disturbance  of  re- 
ligious societies,  within  the  city  of  Philadelphia,  during  the  time  of  divine 
service,"  passed  the  fourth  day  of  April,  seventeen  hundred  and  ninety- 
eight,  and  the  act  entitled  "An  act  to  extend  the  act,  entitled  '  An  act  to 
prevent  the  disturbance  of  religious  societies,  within  the  city  of  Philadel- 
phia, during  the  time  of  divine  service,'  "  passed  the  twentieth  day  of  Feb- 
ruary, eighteen  hundred  and  sixteen,  be  and  the  same  are  hereby  repealed. 

Act  of  15th  April,  1835,  Pamph.  p.  336. 

An  act  supplementary  to  an  act,  entitled  An  act  to  prevent  the  disturbance  of  meetings 
held  for  the  purpose  of  religious  worship,  passed  the  second  day  of  April,  one  thousand 
eight  hundred  and  twenty-two. 

2.  Sect.  I.  Any  person  or  persons  convicted  under  the  sixth  section  of 
the  act  to  which  this  is  a  supplement,  (who)  shall  refuse  or  neglect  to  sat- 
isfy the  fine  imposed  on  him,  her  or  them,  and  goods  and  chattels  cannot 
be  found  whereof  to  levy  the  same,  the  said  person  or  persons  so  con- 
victed shall  be  committed  to  the  jail  of  the  proper  county  for  a  term  not 
exceeding  five  days. 


(See  LANDLORD  AND  TENANT,  an  tea. 
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Superintendent  of  canals  to  repair  inju- 
ries done  to  roads  and  highways,  1 

Water  and  Walnut  streets  in  the  city  of 
Philadelphia,  2 

Penalty  on  placing  obstructions  on  turn- 
pike roads,  3 


Process  to  be  served  on  gate-keeper,  4 
Teamsters  6hall  not  obstruct  the  road  by 

wagons  over  night,  6 

Regulations  relative  to  the  Cumberland 

road,  6 


Resolution  of  2d  April,  1831,  Pamph.  p.  500. 

Resolution  relative  to  damage  done  to  roads  and  highways,  by  the  construction  of  the 
Pennsylvania  canal  and  feeders  or  rail-roads. 

1.  Where  any  public  road  or  highway  in  this  common  wealth  shall  be 
injured  or  destroyed  by  the  construction  of  any  canal,  rail-road,  feeder  or 
dam,  belonging  to  the  state,  either  by  the  actual  occupation  of  said  roads  or 
highways,  or  by  damming  the  water  on  the  same,  the  superintendent  of 
the  line  of  canal,  rail-road,  feeder  or  dam,  upon  which  such  injury  has 
been  sustained,  shall,  under  the  direction  of  the  canal  commissioners,  put 
the  said  roads  and  highways  in  as  good  order  and  repair  as  they  were  in 
before  the  making  of  such  canals,  rail-roads,  feeders  or  dams. 

Act  of  4th  April,  1831,  Pamph.  p.  498. 

An  act  concerning  the  south  east  and  south  west  corners  of  Water  and  Walnut  streets, 
in  the  city  of  Philadelphia. 

2.  Skct.  I.  The  eastern  and  Western  lines  of  Water  street,  at  the  south 
east  and  south  west  corners  of  Walnut  and  Water  streets,  in  the  city  of 
Philadelphia,  shall  be  as  follows,  to  wit:  the  western  lines  of  Water  street 
shall  be  continued  in  straight  line  with  the  other  houses,  on  the  west  side 
of  south  Water  street,  below  Walnut  street,  from  the  north  east  corner  of 
the  house  No.  eighty  four,  south  Water  street,  to  the  south  side  of  Walnut 
street ;  and  the  eastern  line  of  Water  street  shall  be  continued  in  a  straight 
line  with  the  other  houses,  on  the  east  side  of  south  Water  street  south  of 
the  south  east  corner  house  of  Walnut  and  Water  streets,  to  the  south  side 
of  Walnut  street,  and  so  as  to  be  parallel  with  the  western  line  of  Water 
street  as  above  established,  and  so  as  that  Water  street,  at  the  said  cor- 
ners, shall  not  be  less  than  thirty  feet  wide,  the  present  width  of  the  other- 
part  of  Water  street  in  the  square;  Provided,  That  if,  in  making  such  al- 
terations in  the  said  Water  street,  the  property  or  privileges  of  any  indivi- 
dual or  individuals  are  affected,  on  the  application  of  such  individual  or 
individuals  to  the  court  of  Quarter  Sessions  of  the  county  of  Philadelphia, 
the  said  court  shall  order  a  jury  of  viewers  to  view  the  premises,  after  due 
notice  given  to  the  parties,  and  report  to  the  said  court  the  amount  of 
damages,  if  any,  by  whom  sustained,  and  by  whom  to  be  paid,  taking 
into  consideration  the  advantages  or  disadvantages  the  proposed  alteration 
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will  be  to  the  property  or  privileges  of  the  individual  or  individuals  by  it 
affected;  and  if  said  report  shall  be  approved  by  said  court,  judgment 
shall  he  entered  thereon  :  And  providtd  also,  That  before  any  such  al- 
teration be  made,  the  consent  of  the  corporation  of  the  city  of  Philadelphia 
shall  be  first  had  and  obtained. 

Act  of  21st  March,  1833,  Pamph.  p.  91, 

An  act  to  prevent  obstructions  being  placed  on  turnpike  roads. 

3.  Sect.  I.  From  and  after  the  first  day  of  September  next,  any  turn- 
pike company  who  shall  permit  large  and  unbroken  stones,  or  heaps 
of  stones  which  may  endanger  the  passage  of  any  wagon,  stage,  or  other 
carriage,  to  remain  on  the  paved  or  artificial  parts  of  their  respective 
roads  for  a  period  exceediug  twenty-four  hours  after  information  being 
given  that  such  obstructions  do  exist,  shall  be  liable  to  pay  a  fine  not  exceed- 
ing forty  dollars,  nor  less  than  ten  dollars,  for  every  such  offence,  to  be 
recovered  on  conviction  thereof  before  any  justice  of  the  peace  of  the 
proper  county,  as  debts  of  like  amount  arc  by  law  recoverable,  with 
costs  of  suit,  the  one  half  to  the  use  of  ihe  prosecutor,  and  the  other  half 
to  and  for  the  repair  of  the  roads  within  the  township  where  such  ob- 
structions are  found. 

4.  Sect.  II.  Information  given  to,  and  the  service  of  any  summons 
upon  one  of  the  gate  keepers  or  toll-gatherers  of  any  turnpike  company 
next  to  where  such  obsttuctions  may  be  found,  shall  be  as  good  and  valid 
in  law  as  if  given  to  or  served  upon  the  president  or  other  principal  officer, 
or  the  treasurer,  secretary  or  chief  clerk  of  any  turnpike  company  as 
aforesaid. 

5.  Sect.  III.  No  carter  or  teamster  shall  leave  his  wngen  or  team 
stand  during  the  night  within  less  than  ten  feet  of  the  centre  of  the  turn- 
pike road,  under  a  penalty  of  five  dollars  for  each  and  every  offence,  to 
he  recovered  on  conviction  thereof  before  any  justice  of  the  peace  of  the 
proper  county,  with  costs  of  suit,  the  one  half  for  the  use  of  the  prosecu- 
tor, and  the  other  half  to  and  for  the  repair  of  the  roads  in  the  township 
where  such  offence  may  be  committed. 

Act  of  1st  April,  1835,  Pamph.  p.  101. 

A  supplement  to  an  act  for  the  preservaiion  and  repair  of  the  Cumberland  road. 

0.  Sect.  I.  It  shall  be  the  duty  of  the  supervisors  of  highways  of  the 
several  townships  in  the  counties  of  Somerset,  Washington  and  Fayette, 
through  which  the  Cumberland  road  passes,  to  make  or  cause  to  be  made 
a  paved  valley  or  stone  culvert,  where  any  state,  county  or  township 
roads  shall  intersect  the  said  Cumberland  road,  so  as  to  admit  the  free 
passage  of  water  along  the  side  of  the  same. 

Sect.  II.  If  any  person  shall  drive  a  wagon,  coach  or  other  carriage, 
either  fast  or  rough  looked,  or  shall  drag  any  log  or  piece  of  timber  upon 
gaid  road,  except  farmers  hauling  logs  for  the  use  of  their  farm?,  and  when 
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it  shall  be  covered  with  ice,  or  shall  stand  any  wagon,  coach,  or  other  car- 
riage, over  night,  or  for  the  purpose  of  feeding,  or  shall  in  any  manner 
purposely  obstruct  the  travelling  upon  the  same,  he  shall  forfeit  and  pay 
a  sum  not  exceeding  five  dollars,  to  be  recovered  and  applied  as  is  direct- 
ed by  the  ninth  section  of  the  act  to  which  this  is  a  supplement. 

Sect.  III.  The  surrender  by  the  United  States  of  so  much  of  the 
Cumberland  road  as  lies  within  the  state  of  Pennsylvania,  is  hereby  ac- 
cepted by  this  state ;  and  the  commissioners  to  be  appointed  under  this 
act  are  authorized  to  erect  toll  gates  on  the  whole  or  any  part  of  said  road 
at  such  time  as  they  may  deem  expedient  and  proper  so  to  do. 

Sect.  IV.  The  toll  gatherers  shall  keep  an  accurate  account  of  all 
moneys  received  by  them,  and  when  required  by  the  commissioners,  shall 
make  out  a  statement  of  the  same  under  oath  or  affirmation. 

Sect.  V.  Each  of  the  commissioners,  before  entering  upon  the  per- 
formance of  his  duties,  shall  give  a  bond  to  the  commonwealth,  in  the 
penal  sum  of  three  thousand  dollars,  with  security,  to  be  approved  by 
one  of  the  judges  of  the  courts  of  Common  Pleas  of  Somerset,  Fayette  or 
Washington  counties,  conditioned  for  the  faithful  performance  of  their  re- 
spective duties. 

Sect.  VI.  The  Governor  of  this  commonwealth  is  hereby  authorized 
to  appoint  two  commissioners,  who  shall  have  the  authorily  conferred  and 
perform  the  duties,  and  be  subject  to  the  responsibilities,  imposed  upon 
the  commissioners  appointed  under  the  act  of  the  fourth  of  April,  one 
thousand  eight  hundred  and  thirty-one  ;  and  they  shall  each  leceive  a  com* 
pensation  of  two  dollars  per  day,  for  every  day  they  shall  be  necessarily 
engaged  on  the  business  of  said  road  :  Provided,  That  the  annual  com- 
pensation of  each  commissioner  shall  not  exceed  for  the  first  year,  from 
the  time  of  entering  upon  his  duties,  the  sum  of  four  hundred  dollars,  and 
for  each  subsequent  year  three  hundred  dollars;  and  the  commissioners 
appointed  in  pursuance  of  this  act  shall  be  removable  by  the  Governor, 
who  shall  have  power  to  fill  any  vacancy  which  may  occur  in  conse- 
quence of  death,  resignation  or  removal. 

[The  act  of  4th  April,  1831,  f'arriph.  p.  419,  to  ichich  the  foregoing 
act  of  1st  Jipril,  1835,  is  a  supphment,  provided  that  as  soon  as  the  Con- 
gress of  the  United  States  should  assent  to  the  same,  certain  persons  there- 
in named  should  be  commissioners,  tuhosc  duty  it  should  be  to  take  charge 
of  so  much  of  the  Cumberland  road  as  lies  within  the  state  of  Pennsylva- 
nia, to  erect  toll -houses,  appoint  toll  collectors,  rece  ve  tolls  and  apply  the 
same  to  the  repair  and  preservation  of  the  road.~\ 
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Viewers  who  lay  out  a  road,  if  required  by  act  of  Assembly  to  be  freeholders,  must 
be  teken  to  have  been  so  unless  the  contrary  appears.  Road  from  App's  tavern,  17  S 
&  R. 388. 

It  is  a  sufficient  adjudication  that  the  road  is  a  public  road,  if  the  viewers  say  they 
lay  it  out  for  public  use.     Ibid. 

If  the  draft  shows  that  the  road  passes  through  the  lot  of  an  individual,  it  need  not 
state  the  precise  distance  it  passes  through  it.     Ibid. 

No  notice  need  be  given  to  the  owners  of  land  of  the  time  when  the  viewers  will  meet 
to  lay  out  a  road  passing  through  it,  but  the  viewers  ought  in  passing  through  improved 
ground,  to  call  the  person  living  on  the  farm.     Ibid. 

The  couit  of  Quarter  Sessions,  under  the  act  of  6th  of  April,  1802,  have  power  to 
grant  a  review  of  a  road,  though  two  former  sets  of  viewers  have  reported  in  favor  of  the 
road.     Road  from  Pomfret  street,  2  Rawle,  124. 

Though  road  viewers  are  restricted  to  the  space  between  the  points  specified  in  the 
order,  yet  they  may  carry  the  road  to  the  point  designated  partly  over  the  bed  of  a  road 
already  laid  out  and  opened.     2  Rawle,  421. 

It  is  no  objection  to  the  report  of  viewers  appointed  to  assess  damages  for  opening  a 
street,  that  they  conversed  with  the  owners  of  property  adjoining  in  the  absence  of  the 
party  interested.     Spring  Garden  street,  4  Rawle,  192. 

This  court  will  not,  on  certiorari  to  the  Quarter  Sessions  to  remove  proceedings  in  a 
road  case  enter  into  the  merits  or  determine  facts.     Ibid. 

If  an  order  to  viewers  be  taken  out  of  the  clerk's  office  without  the  seal  of  the  court, 
or  the  signature  of  the  officer  to  it,  it  is  a  defect  and  not  a  mere  informality  which  the 
couit  may  amend  after  the  report  of  the  viewers  is  made  and  returned  to  the  office. 
Bryson's  road,  2  Pa.  Rep.  267. 

Great  latitude  must  be  allowed  to  viewers  in  locating  a  road  ;  particularly  as  respects 
the  ground  which  they  may  deem  most  suitable.     Ibid. 

The  act  of  Assembly  requires  that  the  viewers  should  be  sworn  before  they  enter  upon 
their  duties ;  if  they  first  perform  the  duties  and  are  afterwards  sworn,  it  is  a  fatal  ex- 
ception to  their  report.     Ibid. 

The  act  of  23d  of  April,  1825,  does  not  give  the  Quarter  Sessions  power  to  vacate 
absolutely  a  state  road.  It  expressly  forbids  a  vacation  unless  where  the  view  or  re- 
view supplies  another  route.  Views  and  reviews  may  be  granted  under  the  act  of  1825 
and  of  1829,  to  vacate  and  change  the  routes  of  a  state  road  before  it  has  been  opened. 
State  road  from  Gettysburg,  2  Pa.  Rep.  289. 

A  turnpike  company  cannot  recover  toll  for  travelling  on  their  road  from  individuals 
by  action ;  their  only  remedy  is  to  demand  and  receive  it  at  their  toll  gates,  erected  for 
the  purpose.     Turnpike  v.  Brown,  2  Pa.  Rep.  462. 

Neither  the  act  of  Assembly  of  1809,  nor  that  of  1815,  authorised  the  appointment  of 
reviewers,  with  power  to  vacate  part  of  a  road  which  had  never  been  opened  and  to  lay 
out  another  in  its  stead.     Road  case,  2  Pa.  Rep.  532. 

A  review  of  a  road  is  a  matter  of  right ;  but  upon  the  report  of  the  reviewers  having 
been  made,  the  court  may,  at  their  discretion,  adopt  it  or  the  report  of  the  viewers, 
Bachman's  road,  I  Watts,  400. 
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Salavfttf 


Salary  of  keeper  of  the  state  arsenal  at 

Harrisburg,  1 

Salary  of  Auditor  General,  and  clerk  hire,  2 


Salary  of  State  Treasurer,  and  clerk  hire,  3 
Salary  of  judge  of  District  court  of  Lan- 
caster increased,  4 


Act  of  4th  May,  1832,  Pamph.  p.  463. 

A  further  supplement  to  the  act  entitled,  "  An  act  for  the  regulation  of  the  militia  of 
this  commonwealth." 
[See  Militia.] 

1.  Sect.  X.  The  compensation  of  the  keeper  of  the  state  arsenal  at 
Harrisburg  shall,  from  and  after  the  passage  of  this  act,  be  one  hundred 
and  fifty  dollars  annually,  and  that  so  much  of  any  former  law  or  laws 
as  is  hereby  altered  or  supplied,  be,  and  the  same  is  hereby  repealed. 

Act  of  10th  April,  1834,  Pamph.  p.  270. 

An  act  to  increase  the  salary  of  the   Auditor  General  and  the  State  Treasurer,  and  to 
provide  for  additional  clerk  hire  in  said  offices. 

2.  Sect.  I.  The  salary  of  the  Auditor  General  of  the  Commonwealth 
shall  hereafter  be  one  thousand  six  hundred  dollars,  annually,  to  com- 
mence on  the  first  day  of  January,  one  thousand  eight  hundred  and  thir- 
ty-four. 

Sect.  II.  The  sum  for  clerk  hire,  in  said  office,  shall  be  four  thousand 
dollars,  annually,  to  enable  the  Auditor  General  to  employ  an  additional 
clerk  or  clerks,  as  the  business  of  the  office  may  require. 

3.  Sect.  III.  The  salary  of  the  State  Treasurer  shall  be  one  thousand 
six  hundred  dollars,  annually,  to  commence  on  the  first  day  of  January, 
one  thousand  eight  hundred  and  thirty-four. 

Sect.  IV.  The  sum  for  clerk  hire,  in  the  State  Treasury,  shall  be  three 
thousand  four  hundred  dollars,  annually,  to  enable  the  Treasurer  to  em- 
nloy  an  additional  clerk  or  clerks,  as  the  business  oft  he  office  may  require. 

Act  of  6th  February,  1835,  Famph.  p.  18. 

An  act  to  increase  the  compensation  of  the  judge  of  the  District  court  of  the  city  and 
county  of  Lancaster. 

4.  Sect.  I.  From  and  after  the  first  day  of  May  next,  the  judge  of  the 
District  court  of  the  city  and  county  of  Lancaster,  shall  receive  a  yearly 
compensation  of  four  hundred  dollars  in  addition  to  the  salary  now  pay. 
able  to  him  by  law. 
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Sheriff's  bond  and  recognizance,  1  1  Lien  of  recognizance  and  duty  of  recor- 

Amounl  thereof  in  several  counties,  2  j       der,  13 

Coroner  to  act  as  sheriff,  14 

Appointment  to  fill  vacancy,  security  to 

be  given,  15 

Prothonotary  to   note   appropriation   of 

money  arising  from  sheriffs'  sales,        16 
Sheriff  to  enter  writs  in  a  book,  17 

Bill  of  particulars  and  receipt,  18 

Sheriff  shall  set  up  in  his  office  seventy- 
ninth  section  of  this  act,  19 
Penalty  for  neglect  of  this  duty,              20 


Form  of  recognizance,  3 

Of  bond,  4 

Coroner  to  give  like  security,  5 

Condition  of  his  recognizance  and  bond,  6 
Recognizance  of  sheriff  and  coioner  to  be 

recorded,  7 

Sureties  how  to  be  approved,  8 

Who  may  not  be  sureties,  9 

Copies  to  be  evidence,  10 

Commissions  to  be  recorded,  11 

Not  to  act  till  commissioned,  12 


Act  of  15th  April}  1834,  Pamph.  p.  537. 

An  act  relating  to  counties  and  townships,  and  county  and  township  officers. 

1.  Sect.  LXII.  Every  sheriff  before  he  shall  be  commissioned  or  ex- 
ecute any  of  the  duties  of  his  office,  shall  enter  into  a  recognizance  and 
become  bound  in  a  bond  with  a  least  two  sufficient  sureties  in  the  sums 
and  manner  hereinafter  mentioned. 

2.  Sect.  LXIII.  The  recognizances  and  bonds  of  the  several  sheriffs  of 
this  commonwealth,  shall  betaken  in  the  following  sums  respectively,  to 
wit : 

City  and  county  of  Philadelphia,  eighty  thousand  dollars. 

County  of  Rucks,  twenty  thousand  dollars. 

County  of  Chester,  twenty  thousand  dollars. 

County  of  Lancaster,  thirty  thousand  dollars. 

County  of  York,  twenty  thousand  dollars. 

County  of  Berks,  thirty  thousand  dollars. 

County  of  Cumberland,  fifteen  thousand  dollars. 

County  of  Northampton,  fifteen  thousand  dollars. 

County  of  Bedford,  ten  thousand  dollars. 

County  of  Northumberland,  fifteen  thousand  dollars. 

County  of  Westmoreland,  fifteen  thousand  dollars. 

County  of  Washington,  fifteen  thousand  dollars. 

County  of  Fayette,  ten  thousand  dollars. 

County  of  Franklin,  fifteen  thousand  dollars. 

County  of  Montgomery,  fifteen  thousand  dollars. 

County  of  Dauphin,  fifteen  thousand  dollars. 

County  of  Luzerne,  fifteen  thousand  dollars. 

County  cf  Huntingdon,  fifteen  ihousand  dollars. 

County  of  Allegheny,  twenty-five  thousand  dollars. 

County  of  Mifflin,  ten  thousand  dollars. 
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County  of  Delaware,  ten  thousand  dollars. 

County  of  Lycoming,  ten  thousand  dollars. 

County  of  Somerset,  twelve  thousand  dollars. 

County  of  Greene,  five  thousand  dollars. 

County  of  Wayne,  six  thousand  dollars. 

County  of  Adams,  ten  thousand  dollars. 

County  of  Centre,  ten  thousand  dollars. 

County  of  Crawford,  five  thousand  dollars. 

County  of  Beaver,  ten  thousand  dollars. 

County  of  Butler,  eight  thousand  dollars. 

County  of  Mercer,  six  thousand  dollars. 

County  of  Erie,  seven  thousand  dollars. 

County  of  Warren,  five  thousand  dollars. 

County  of  Venango,  eight  thousand  dollars. 

County  of  Armstrong,  ten  thousand  dollars. 

County  of  Indiana,  ten  thousand  dollars. 

County  of  Jefferson,  seven  thousand  dollars. 

County  of  M'Kean,  five  thousand  dollars. 

County  of  Clearfield,  five  thousand  dollars. 

County  of  Potter,  (when  organized,)  five  thousand  dollars. 

County  of  Tioga,  eight  thousand  dollars. 

County  of  Cambria,  eight  thousand  dollars. 

County  of  Bradford,  ten  thousand  dollars. 

County  of  Susquehanna,  eight  thousand  dollars. 

County  of  Schuylkill,  ten  thousand  dollars. 

County  of  Lehigh,  fifteen  thousand  dollars. 

County  of  Lebanon,  fiiteen  thousand  dollars. 

County  of  Columbia,  fifteen  thousand  dollars. 

County  of  Union,  fifteen  thousand  dollars. 

County  of  Pike,  six  thousand  dollars. 

County  of  Perry,  ten  thousand  dollars. 

County  of  Juniata,  ten  thousand  dollars. 

And  the  recognizance  and  bond  of  the  sheriff,  of  each  new  county, 
which  shall  hereafter  be  erected  and  organized,  shall  be  taken  in  the  sum 
of  five  thousand  dollars,  and  for  every  representative  of  such  new  county 
in  the  General  Assembly,  more  than  one,  in  the  additional  sum  of  four 
thousand  dollars. 

3.  Sect.  LXIV.  The  form  of  the  recognizance  to  be  taken  from  the 
sheriff  of  each  county,  and  his  sureties,  shall  be  as  follows,  to  wit: 
"  You,  (A.  B.,  C.  D.  and  E.  F.,)  do  acknowledge  that  you  owe  unto  the 
commonwealth  of  Pennsylvania,  the  sum  of  to  be 

levied  and  made  of  your  several  goods  and  chattels,  lands  and  tenements, 
upon  condition  that  if  you,  (A.  B.)  shall,  and  do  without  delay  and  ac- 
cording to  law,  well  and  truly  serve  and  execute  all  writs  and  process  of 
the  commonwealth  of  Pennsylvania,  to  you  directed,  and  shall  and  do 
from  time  to  time,  upon  request  to  you  for  that  purpose  made,  well  and 
truly  pay  or  cause  to  be  paid  to  the  several  suitors  and  parties  interested 
in  the  execution  of  such  writs  and  process,  their  lawful  attorneys,  factors, 
agents  or  assigns,  all  and  every  sum  and  turns  of  money  to  them  respec- 

54 


450  SHERIFF  AND  CORONER. 

(Act  of  loth  April,  1834.) 

tively  belonging,  which  shall  come  to  your  hands,  and  shall  and  do  from 
time  to  time  and  at  all  times  during  your  continuance  in  the  office  of  the 
sheriff  of  the  county  of  well  and  faithfully  execute  and 

perform  all  and  singular,  the  trusts  and  duties  to  the  said  office  lawfully 
appertaining,  then  this  recognizance  to  be  void,  or  else  to  be  and  remain 
in  lull  force  and  virtue.     Taken  and  acknowledged  the 
day  A.  D.  before  me, 

Recorder  of  Deeds,  for  the  county  of 

4.  Sect.  LXV.  The  form  of  the  bond  to  be  given  by  the  sheriff  and 
his  sureties,  shall  be  as  follows,  to  wit:  "  Know  all  men  by  these  pre- 
sents, that  we,  (A.  B.,  C.  D.  and  E.  F.,)  are  held  and  firmly  bound  unto 
the  commonwealth  of  Pennsylvania,  in  the  sum  of  dollars, 
to  be  paid  to  the  said  commonwealth,  for  the  uses,  intents  and  purposes, 
declared  and  appointed  by  law,  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents,  scaled  v\  ith  our  seals,  dated  the 

day  of  Anno  Domini 

The  conditions  of  the  above  obligation  is  such,  that  if  the  said  (A.  B.) 
shall,  and  do,  without  delay,  according  to  law,  well  and  truly  serve  and 
execute  all  writs  and  process  of  the  said  commonwealth  to  him  directed, 
and  shall  and  do,  from  time  to  time,  upon  request  to  him  for  that  purpose 
made,  well  and  truly  pay  or  cause  to  be  paid,  to  the  several  suitors  and 
parties  interested  in  the  execution  of  such  writs  or  process,  their  lawful 
attorney,  factors,  agents  or  assigns,  all  and  every  sum  and  sums  of  mo- 
ney to  them  respectively  belonging,  which  shall  come  to  his  hands;  and 
shall  and  do  from  time  to  time,  and  at  all  times  during  his  continuance  in 
the  said  office,  well  and  faithfully  execute  and  perform  all  and  every  of 
the  trusts  and  duties  to  the  said  office  appertaining ;  then  this  obligation 
to  be  void,  or  else  to  be  and  remain  in  lull  force  and  virtue." 

5.  Sect.  LXVI.  The  coroner  of  each  county,  before  he  shall  be  com- 
missioned, or  execute  any  of  the  duties  of  his  office,  shall  t:iter  into  a 
recognizance  and  become  bound  in  a  bond,  with  at.  least  two  sufficient 
sureties,  in  one-fourth  of  the  sum  which  shall  be  by  law  required  from  the 
sheriff  of  the  same  county. 

6.  Sect.  LXVI  I.  The  condition  of  the  recognizance  and  bond  to  be 
given  by  the  coroner,  shall  be,  that  such  coroner  will  "  well  and  truly 
perform  all  and  singular  the  duties  to  the  said  office  of  coroner  apper- 
taining;" and  such  recognizance  and  bond  shall  be  a  security  to  the  com- 
monwealth, and  to  all  persons  whomsoever,  for  the  faithful  discharge  and 
due  performance  of  all  the  duties  required  by  law  from  such  coroner. 

7.  Sect.  LXVIII. '  Every  such  recognizance  entered  into  by  a  sheriff 
and  coroner,  shall  be  taken  by  the  recorder  of  deeds  of  the  proper  county 
and  recorded  in  his  office;  and  when  so  recorded,  shall  be  by  him  trans- 
mitted to  the  Secretary  of  the  Commonwealth,  with  a  certificate  endorsed 
by  such  recorder,  of  its  having  been  duly  recorded. 

8.  Sv.ct.  LXIX.  Before  any  such  bond  or  recognizance  shall  be  taken 
by  the  recorder  of  deeds,  the  sufficiency  of  the  sureties  therein  named 
shall  be  submitted  to  and  approved  of  by  the  judges  of  the  court  of  Com- 
mon Pleas  of  the  proper  county,  or  by  any  two  of  them,  for  that  purpose 
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convened,  who  shall  certify  their  approbation  of  such  sureties  to  the  re- 
corder; and  no  commission  shall  afterwards  be  granted  until  the  Governor 
shall  have  also  approved  of  the  sufficiency  of  such  sureties. 

9.  Sect.  LXX.  Provided,  That  no  judge,  cleric  or  prolhonotary  of 
any  court,  or  attorney  at  law,  shall  be  permitted  to  become  a  surety  in 
such  bond  or  recognizance,  and  that  no  person  shall  be  received  as  surety 
for  a  sherilFand  for  a  coroner  at  the  same  time. 

10.  Sect.  LXXT.  Copies  of  the  record  of  any  such  bond  or  a  recogni- 
zance, acknowledged  and  recorded,  as  aforesaid,  and  duly  certified  by  the 
recorder  of  deeds  for  the  time  being,  shall  be  good  evidence  in  any  action 
brought  against  the  obligors  or  cognizors,  according  to  its  form  and  effect 
in  the  same  manner  as  the  original  would  be  if  produced  and  offered  in 
evidence. 

11.  Sect.  LXXII.  It  shall  be  the  duty  of  every  sheriff  and  of  every 
coroner,  immediately  after  receiving  his  commission  from  the  Governor, 
to  deliver  the  same  to  the  recorder  of  deeds  of  the  county,  by  whom  the 
same  shall  be  recorded,  at  the  expense  of  such  sheriff*  or  coroner. 

12.  Sect.  LXXIII.  No  person  elected  or  appointed  to  the  office  of 
sheriff*  or  coroner,  shall  presume  to  execute  any  of  the  duties  of  such  of- 
fice, before  a  commission  shall  have  been  duly  granted  to  him,  and  left 
for  record  as  hereinbefore  provided,  under  a  penalty  of  imprisonment  for 
a  term  not  exceeding  six  months,  at  the  discretion  of  the  court  of  Quarter 
Sessions  of  the  county:  Provided,  That  such  person  shall  nevertheless 
be  liable  to  any  person  injured  by  any  acts  done  by  him  under  color  of 
such  office. 

13.  Sect.  LXXIV.  All  the  real  estate,  within  the  same  county,  of  a 
sherifFand  coroner  and  their  respective  sureties,  shall  be  bound  by  a  re- 
cognizance, taken  in  manner  aforesaid,  as  effectually  as  by  a  judgment 
to  the  same  amount  in  any  court  of  record  of  such  county  ;  and  it  shall 
be  the  duty  of  every  recorder  of  deeds,  so  soon  as  a  sheriff*  or  coroner  shall 
be  commissioned  to  certify  the  recognizance  taken  by  him  to  the  Prothon- 
otary  of  the  court  of  Common  Pleas  of  the  same  county,  who  shall  enter 
the  names  ot  the  parties  thereto  upon  his  docket,  in  like  manner  as  judg- 
ments are  by  law  directed  to  be  entered. 

14.  Sect.  LXXV.  If  any  sheriff*  shall  be  legally  removed  from  his 
office,  or  shall  die  before  the  expiration  of  the  term  for  which  he  shall 
have  been  commissioned,  the  coroner  of  the  same  county  shall  execute  the 
office  of  sheriff",  and  perform  all  things  thereunto  appertaining,  until  another 
sheriff*  shall  be  duly  commissioned,  and  notice  thereof  given  to  such 
coroner. 

15.  Sect.  LXXVI.  Whenever  a  vacancy  shall  happen  in  the  office  of 
sheriff"  or  coroner,  which  is  to  be  filled  by  a  new  appointment,  in  the 
manner  prescribed  in  the  constitution  of  this  commonwealth,  the  person  so 
to  be  appointed  shall  enter  into  recognizance,  and  give  bond  with  sureties, 
to  be  approved  in  manner  aforesaid,  in  such  sum  as  shall  be  determined 
on  by  the  judges  of  the  court  of  Common  Pleas  of  the  same  county,  or  by 
any  two  of  them  for  that  purpose  convened. 

16.  Sect.  LXXVII.  In  case  of  the  sale  of  real  estate  by  a  sheriff  or 
coroner,  and  an  appropriation  thereof  by  the  court,  under  the  act  of  the 
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sixteenth  of  April,  eighteen  hundred  and  twenty-seven,  entitled  "An  act 
relative  to  the  distribution  of  money  arising  from  sheriff  and  coroner's 
sales,"  it  shall  be  the  duty  of  the  prothonotary  to  note  on  each  judgment 
or  lien,  the  amount  paid  thereon  by  such  appropriaiion,  with  a  reference 
to  such  appropriation. 

17.  Sect.  LXXVI1I.  It  shall  be  the  duty  of  every  sheriff,  and  of  every 
coroner  acting  as  sheriff,  to  provide  and  keep  in  his  office  a  proper  book  or 
books,  in  which  he  shall  enter  all  writs  that  may  come  to  his  hands  and 
the  proceedings  thereon,  and  at  the  expiration  of  his  term  of  office,  such 
books  shall  be  deposited  in  the  office  of  the  prothonotary  of  the  court  of 
Common  Pleas  in  the  same  county,  for  the  inspection  of  all  persons  inte- 
rested therein. 

18.  Sect.  LXXIX.  It  shall  be  the  duty  of  every  sheriff,  his  deputy  or 
agent,  and  of  every  coroner  acting  as  sheriff,  if  a  demand  for  that  purpose 
shall  be  made  immediately  after  receiving  any  of  hs  fees  or  any  written 
security  therefor  to  deliver  a  bill  of  particulars  specifying  the  several 
items  contained  therein  and  the  amount  thereof,  and  to  give  the  party 
paying  such  fees  a  receipt  in  full  therefor,  or  to  endorse  on  such  written 
security  when  taken,  that  the  same  was  given  for  fees,  and  to  sign  the  en- 
dorsement so  to  be  made,  and  if  any  sheriff,  his  deputy  or  agent,  or  coroner 
acting  as  aforesaid,  shall  refuse  or  neglect  to  give  such  bill  of  particulars 
or  receipt,  or  to  make  such  endorsement,  he  shall  forfeit  and  pay  any  sum 
not  exceeding  fifty  dollars  to  the  commonwealth. 

19.  Sect.  LXXX.  It  shall  be  the  duty  of  every  sheriff,  to  place  and 
keep  in  some  conspicuous  part  of  his  office  the  eightieth*  section  of  this 
act  for  the  inspection  of  all  persons  having  business  in  such  office,  on  pain 
of  forfeiting  for  each  day  the  same  shall  be  missing  through  his  neglect, 
the  sum  often  dollars,  one  half  of  which  penalty  shall  be  for  the  use  cf  the 
informer  and  the  other  half  for  the  use  of  the  proper  county.     [Rep(aled.] 

[For  the  remaindtr  of  this  act,  see  County  and  Township  Officers.'] 

Act  of  28th  February,  1835,  Pamph.  p.  45- 

A  supplement  to  the  act  relating  to  county  rates  and  levies  and  township  rates  and 
levies,  and  to  the  act  relating  to  counties  and  townships  and  county  and  township 
officers. 

20.  Sect.  XI.  It  shall  be  the  duty  of  every  sheriff  to  place  and  keep 
up  in  some  conspicuous  part  of  his  office  the  seventy-ninth  section  of  the 
act  entitled  "  An  act  relating  to  counties  and  townships  and  county  and 
township  officers,"  for  the  inspection  of  all  persons  having  business  in  such 
office,  on  pain  of  forfeiting  for  each  day  the  same  shall  not  by  his  neglect 
be  up  as  aforesaid,  the  sum  often  dollars,  one  half  of  which  penalty  shall 
be  for  the  use  of  the  informer,  and  the  other  half  for  the  use  of  the  proper 
county,  and  theeightieth  section  of  said  act  shall  be  and  is  hereby  repealed. 

[The  remainder  of  this  act  is  placed  under  the  title  of  County  and 
Township  Rates  and  Levies.] 

*  The  words  "  eightieth  section"  are  found  in  the  original,  but  should  be  "  seventy - 
j»inth  section." 


SHERIFF  AND  CORONER.  453 


NOTES  AND  REFERENCES. 

The  person  who  first  sues  on  an  official  bond  of  a  sherift'is  entitled  to  have  his  judg- 
ment first  paid.     Christraan  v.  The  Commonwealth,  17  S.  &  R.  381. 

If  the  sherilf  misapply  money  that  comes  into  his  hands  by  paying  one  execution,  with 
the  proceeds  of  property  sold  under  another,  the  party  who  receives  the  money,  is  not 
bound,  provided  he  has  acted  fairly,  to  refund  it,  either  to  the  sheriir  or  lo  the  party 
whose  money  has  been  improperly  paid  away.  It  is  not  necessary,  on  receiving  a  pay- 
ment from  the  sherilf,  to  inquire  out  of  what  fund  it  is  made.  Deichman,  administra- 
tor of  Snull  v.  Northampton  Bank,  1  Rawle,  54. 

The  sheriff  is  not  justified  in  selling,  under  a  levari  facias,  grain  growing  on  the 
mortgaged  premises,  and  if  he  does  so,  the  party  to  whom  the  grain  belongs  may  main- 
tain an  action  of  trespass  quare  clan  sum  j 'regit  against  the  sherifi"  though  not  in  actual 
possession  of  the  land.     Assignees  of  Myers  v.  White,  1  Rawle,  353. 

Such  party  is  not  estopped  from  contesting  the  validity  of  the  sale,  in  consequence  of 
having  received  from  the  sheriff  the  balance  in  his  hands,  after  payment  of  the  mortgage. 
Ibid. 

A  sheriff  is  answerable  for  the  conduct  of  his  deputy  in  taking  goods  of  any  other  per- 
son than  the  defendant  in  execution.     Wilbur  v.  Strickland,  1  Rawle,  458. 

The  sheriff  cannot  call  upon  the  county  commissioners  to  refund  the  daily  sum  ho 
has  paid  the  crier  of  court.     Commissioners  v.  Patterson,  2  Rawle,  106. 

The  statute  of  limitations  would  apply  to  such  claim  if  legal.     Ibid. 

The  neglect  or  refusal  of  a  sheriff  to  commit  a  person  convicted  of  fornication  until 
the  sentence  should  be  complied  with,  according  to  the  decree  of  the  court,  makes  him 
liable  upon  his  official  bond,  to  the  mother  of  the  child  for  the  amount  which  the  person 
convicted  was  sentenced  to  pay  to  her  for  its  maintenance.  Snyder  v,  Commonwealth, 
1  Pa.  Rep.  94. 

The  delivery  of  the  land  under  a  liberari  facias  is  the  executive  duty  of  the  sheriff 
alone.     Meredith  v.  Shewall,  1  Pa.  Rep.  495. 

To  allow  a  prisoner  in  execution  the  liberty  of  the  jail-yard,  is  not  an  escape.  But 
taking  the  yard  as  part  of  the  jail,  as  it  doubtless  is,  an  actual  escape  from  it  will  fix  the 
jailor  who  can  avail  himself  of  nothing,  as  matter  of  defence,  but  an  act  of  God  or  of  the 
common  enemy.     Green  v.  Hern,  2  Pa.  Rep.  167. 

The  lien  of  the  official  recognizance  of  a  sheriff,  under  the  act  of  1803,  is  unlimited 
both  in  duration  and  extent.     Snyder  v.  Commonwealth,  3  Pa.  Rep.  286. 
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Deeds  for  estate  sold  by  process  of  Su-      ,  Judge  authorized  to  take  acknowledg- 
preme  court,  how  acknowledged,  1  |      ment  of  deeds,  2 

Act  of  17th  February,  1831,  Pamph.  p.  G5. 

An  act  concerning  the  acknowledgment  of  sheriffs'  and  coroners'  deeds  in  certain  cases. 

1.  Sect.  I.  In  all  cases  where  real  estate  has  been,  or  shall  be  sold  by- 
virtue  of  process,  issued  out  of  the  supreme  court,  any  circuit  court  or  court 
of  nisi  prius  in  this  commonwealth,  the  deed  or  deeds  to  the  purchaser  or 
purchasers  may  be  acknowledged  before  the  courtof  common  pleas  or  dis- 
trict court  of  the  proper  county  or  city,  in  like  manner  and  with  like  effect 
as  the  same  might  or  could  be  acknowledged  before  the  court  from  which 
the  process  authorising  the  sale  shall  have  issued  :  Provided,  That  the 
court  of  common  pleas  or  district  court,  before  which,  any  sheriff  or  coro- 
ner  shall  be  about  to  acknowledge  any  such  deed  as  aforesaid,  before  al- 
lowing the  same  to  be  acknowledged,  shall  be  satisfied  that  the  parties  in- 
terested have  had  reasonable  notice  thereof:  Jind,  provided  also,  That 
nothing  in  this  act  contained,  shall  be  taken  to  prevent  the  acknowledg- 
ment of  such  deeds  as  aforesaid,  before  the  supreme  court  or  any  circuit 
court  or  court- of  nisi  prius  as  heretofore. 

Sect.  II.  The  said  courts  of  common  pleas  and  district  courts,  in  all 
such  cases  as  aforesaid,  when  application  shall  be  made  to  them  to  allow 
the  acknowledgment  of  any  such  deed  as  aforesaid,  shall  have  power  to 
decide  upon  the  regularity  and  validity  of  the  sale,  and  to  set  the  same 
aside  if  not  made  according  to  law  ;  and  it  shall  be  the  duty  of  the  sheriff 
or  coroner,  before  or  immediately  upon  the  acknowledgment  of  any  such 
deed,  to  return  the  writ,  by  virtue  of  which  the  sale  shall  have  been  made, 
into  the  office  of  the  clerk  of  the  court  from  which  the  same  shall  have  is- 
sued ;  and  the  acknowledgment  of  any  such  deed  made  and  taken  accord- 
ing to  the  provisions  of  this  act,  shall  be  good,  notwithstanding  the  same 
may  be  done  before  the  return  day  of  such  writ.  And  if  money,  being 
the  proceeds  of  any  such  sale  or  sales,  as  aforesaid,  shall  be  paid  into  any 
court  of  common  pleas  or  district  court,  before  which  the  deed  or  deeds  for 
the  property  sold  shall  be  acknowledged,  such  court  may  order  and  direct 
the  distribution  thereof  in  like  manner  as  if  the  sale  or  sales  had  been  made 
by  virtue  of  process  issued  from  such  court. 

Act  of  8th  April,  1833,  Pamph.  p.  305. 

An  act  to  provide  for  the  erection  of  an  additional  court  within  the  county  of  Allegheny, 
and  for  other  purposes. 

2.  Sect.  VIII.  The  piesident  of  the  said  court  shall  have  full  power, 
and  he  is  hereby  authorized,  to  take  the  probate  and  acknowledgment  of 
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all  and  every  deed  or  deeds  as  fully  and  effectually  as  a  judge  of  the  Su- 
preme court  or  any  president  of  the  eourt  of  Common  Pleas  may  or  can 
t\o,  which  deed  or  deeds  so  proved  or  acknowledged  shall  be  as  effectual  to 
all  intents  and  purposes  as  if  the  same  had  been  proved  or  acknowledged 
before  a  judge  of  the  Supreme  court  or  any  president  of  the  court  of  Com- 
mon Pleas,  and  it  shall  be  lawful  for  the  sheriff  to  acknowledge  all  deeds 
executed  by  him  upon  the  sale  of  real  estate,  under  process  issued  out  of 
the  said  District  Court  in  the  said  District  Court,  in  the  same  manner  as  is 
required  by  law  to  be  done  in  the  court  of  Common  Pleas  upon  process  is- 
sued therefrom  ;  and  the  president  of  the  said  court  shall  have  power  and 
it  shall  be  his  duty  to  issue  writs  of  habeas  corpus,  either  in  term  time  or 
vacation,  and  give  relief  thereupon  in  the  same  manner  and  as  fully  as  the 
president  of  any  court  of  Common  Pleas  in  this  commonwealth  at  present 
may  or  can  do. 

[See  Judiciary  and  Jurors,  for  the  remainder  of  this  act.'] 
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Wherever  a  writ  of  fieri  facias  is  levied  upon  goods,  and  there  is  u  claim  of  property 
adverse  to  the  defendant  in  the  execution,  of  such  a  nature  as  would  reasonably  raise 
a  doubt  or  apprehension  as  to  the  title,  or  create  a  pause  in  the  mind  of  a  constant  man, 
the  sheriff  has  a  right  to  call  on  the  plaintiff  for  a  reasonable  indemnity.  Spangler  v.  The 
Commonwealth,  16  8.  &  R.  68. 

Though' the  conditions  of  sale  are  not  essential  to  support  an  ejectment  by  the  sher- 
iff's vendee  yet  being  part  of  the  res  gestae,  they  are  admissible  in  evidence.  Arnold 
&c.  v.  Gorr  &c.  1  Kawle,  223. 

The  record  of  a  judgment,  sheriff's  sale  thereon,  sheriff's  deed,  and  mesne  convey- 
ances to  the  party  offering  them,  are  not  evidence,  where  no  interest  in  the  land  sold  by 
the  sheriff,  is  shown  in  the  defendant  in  the  judgment.     Ibid. 

A  defendant  whose  property  has  been  sold  by  the  sheriff,  cannot  defeat  the  purchaser 
in  obtaining  possession,  by  connecting  himself  with  one  who  may  have  a  good  title.  lb. 

A  writ  of  error,  and  not  a  certiorari,  is  the  proper  remedy  for  the  correction  of  errors 
in  the  court  of  Common  Pleas,  in  a  case  brought  into  that  court  on  a  certiorari,  to  remove 
the  proceedings  of  two  aldermen  or  justices  of  the  peace  under  the  act  of  the  6th  of 
April,  1802,  "to  enable  purchasers  at  sheriff's  or  coroner's  sales  to  obtain  possession. 
Cooke  v.  Reinhart,  1  Rawle,  317. 

But  after  the  lapse  of  two  terms,  it  is  too  late  to  move  to  quash  the  certiorari.  Ibid. 

la  a  proceeding,  under  the  act  of  6th  April,  1802,  to  obtain  possession  of  land  pur- 
chased at  sheriff's  sale,  if  the  inquest  find  that  A  B  was  the  defendant  whose  land  was 
sold  ;  that  he  was  in  possession  at  the  time,  and  that  the  purchaser  gave  notice  to  hirii,- 
and  to  C  D  and  E  F,  his  tenants,  it  is  a  sufficient  finding  of  the  possession  of  the  debtor, 
and  that  those  who  are  said  to  be  his  tenants  came  into  possession  under  him.    Ibid. 

An  appeal  to  the  Supreme  Court,  under  the  act  of  Assembly  of  the  16th  of  April, 
1827,  relative  to  the  distribution  ot  money  arising  from  sheriff's  and  coroner's  sales, 
should  be  in  the  name  of  the  party  or  parties  aggrieved,  and  the  recog'iizance  should  be 
taken,  in  such  sum  as  the  court  of  Common  Pleas  may  deem  necessary,  to  the  com- 
monwealth, or  some  individual  for  the  use  of  the  parties  interested.  Boal's  appeal,  2 
Rawle,  37. 

Where  the  sheriff  sells  personal  property  as  the  goods  and  chattels  of  the  defen- 
dant in  the  execution  which  are  claimed  by  another,  the  court  out  of  which  the  execu- 
tion issues,  cannot,  under  the  act  of  the  16th  of  April,  1827,  determine  to  whom  the 
property  belonged,  and  award  the  money  accordingly.     The  remedy   of  the  claimant 
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of  the  goods  is  by  action  against  the  plaintiff  in  the  execution,  or  the  officer,  or  both. 
Walters  v.  Pratt,  2  Rawle,  265. 

A  purchaser  at  sheriff's  sale,  is  entitled  to  receive  rent  from  the  person  in  posses- 
sion only  from  the  time  the  sheriff's  deed  is  acknowledged.  Scharer  v.  Stanley,  2 
Rawle,  276. 

If  neither  the  levy  on  land,  by  virtue  of  an  execution,  nor  the  sale,  nor  deed  is  made 
subject  to  any  incumbrance,  no  loose  talk  among  the  by-standers  at  the  sale,  no  whis- 
pers or  insinuations  by  strangers  can  affect  the  land  in  opposition  to  the  record,  and  the 
acts  and  declarations  of  the  sheriff  at  the  time  of  sale,  unless  in  cases  of  fraud.  Fickes, 
&c.  v.  Essick,  2  Rawle,  166. 

It  seems  that  either  the  plaintiff  or  defendant  may  b:ve  such  levy  or  sale  set  aside. 
Ibid. 

The  sheriff  has  no  right,  power  or  authority  to  sell  land  subject  to  one  lien  and  dis- 
charged from  another  without  the  consent  of  all  the  parties  concerned.  Hellman,  &c. 
v.  Hellman,  4  Rawle,  440. 

Under  the  act  of  the  16th  of  April,  1827,  relative  to  the  distribution  of  money  arising 
from  sheriff's  and  coroner's  sales,  the  court  has  a  right  where  the  estate  has  been  sold 
as  the  property  of  R,  under  process  against  him,  but  is  alleged  to  have  been  really  the 
property  of  T,  to  direct  a  feigned  issue  to  try  the  right  of  a  judgment  creditor  of  T  to 
the  money  in  court.     Stiles  v.  Bradford,  4  Rawle,  394. 

Where  real  estate,  held  in  the  name  of  R,  but  really  the  property  of  T,  is  mortgaged 
by  R  at  the  instance  of  T,  and  for  his  benefit,  T  is  the  real  mortgagor ;  and  if  sold  by 
the  sheriff  by  virtue  of  proceedings  on  the  mortgage,  a  judgment  creditor  of  T,  is  entitled 
to  the  surplus  proceeds  of  the  sale,  in  preference  to  a  subsequent  judgment  creditor  of 
R,  who  at  the  time  of  obtaining  his  judgment,  was  acquainted  with  all  the  circumstances 
of  the  owrrership  of  the  property,  and  of  its  being  held  by  R  for  the  purpose  of  evading 
prior  judgments  against  T.     Ibid. 

Notice  given  by  a  judgment  creditor  of  T,  at  a  sheriff's  sale  of  a  leasehold  interest  as 
the  property  of  R,  that  it  was  not  really  the  property  of  R,  but  of  T,  and  that  his  judg- 
ment was  a  lien  upon  it  as  such,  is  not  an  election  to  resort  to  that  source  for  payment 
and  a  waiver  of  his  right  to  a  fund  on  which  he  has  a  good  claim,  and  which  is  availa- 
ble for  the  payment  of  his  debt.     Ibid. 

When  land  is  sold  upon  a  judgment,  the  sheriff  must  appropriate  the  money  arising 
from  the  sale  to  existing  liens,  according  to  their  priority,  and  convey  to  the  purchaser 
a  title  free  from  incumbrances.     M'Grew  v.  M'Lanahan,  1  Pa.  Rep.  44. 

When  a  judgment  is  obtained  upon  one  of  several  bonds  which  were  secured  by  a 
mortgage  and  on  execution  issued  thereon,  upon  which  the  mortgaged  premises  are  levied, 
and  afterwards  sold  upon  a  venditioni  exponas,  before  the  mortgage  is  due,  the  pur- 
chaser takes  the  land  discharged  of  the  lien  of  the  mortgage.     Ibid. 

Judicial  sales  of  land  divest  all  liens  whether  general  or  specific.  M'Lanahan's  ex- 
ecutor's v.  M'Lanahan's  administrators,  1  Pa.  Rep.  96. 

When  a  legacy  is  charged  upon  land,  the  sheriff's  vendee  takes  the  land  discharged 
from  the  lien  of  the  legacy.     Ibid. 

A  decree  which  does  not  dispose  of  the  whole  fund  for  distribution,  under  the  act  of 
Assembly  "  relative  to  the  distribution  of  money  arising  from  sheriff's  and  coronor's 
sales,"  is  not  a  final  decree,  and  an  appeal  taken  from  such  decree  will  be  quashed. 
Boyer  v.  Tate,  1  Pa.  Rep.  227. 

A  purchaser  at  sheriff's  sale,  before  the  deed  is  acknowledged,  has  not  such  a  title  to 
the  land  struck  down  to  him,  as  will  authorise  him  to  give  a  lease  of  the  premises. 
Hall  v.  Benner,  1  Pa.  Rep.  402. 

Whether  a  water  right  and  tilt-hammer  are  appurtenances  to  land,  and  will  pass  by 
a  sheriff's  sale  made  by  virtue  of  a  judgment  upon  a  mortgage  of  the  land,  depends  upon 
the  facts  of  the  case,  and  must  be  submitted  as  a  matter  of  fact  to  the  jury.     Ibid. 

If  the  court  should  decide  from  inspection  of  the  papers  that  such  a  right  would  pass 
an  appurtenant  it  would  be  error.     Ibid". 

A  sale  of  real  estate  by  the  sheriff  upon  a  junior  judgment  divests  the  lien  of  a  prior 
mortgage  upon  the  same  land,  (this  law  altered  by  act  of  Assembly.)  Willard  v.  Mor- 
ris, 1  Pa.  Rep.  4S0. 
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Upon  an  appoalfrom  the  decreo  of  the  court  of  Common  Pleas,  distributing  the  pro- 
ceeds of  real  estate  sold  by  the  sheriff,  the  affidavit  must  be  made  by  the  party  :  it  is  in- 
sufficient if  made  by  the  attorney.     Steinbridge's  appeal,  1  Pa.  Rep.  481. 

The  order  of  the  court  of  Common  Pleas,  opening  a  judgment  and  letting  the  de- 
fendant into  a  defence,  docs  not  destroy  the  lien  from  the  original  date  of  its  entry. — 
Ibid. 

Unless  a  bidder  is  notoriously  insolvent,  the  sheriff  cannot  long  before  the  return  day 
of  the  writ,  make  a  return  that  the  purchaser  has  not  paid,  and  therefore  unsold  for 
want  of  buyers  and  where  he  does  so,  and  has  made  no  demand,  and  has  no  evidence 
to  justify  him  in  so  doing,  the  bidder  is  not  liable  for  a  difference  in  price.  Holdship 
v.  Doran,  2  Pa.  Hen.  9. 

Tn  ordinary  cases,  there  is  no  reason  to  justify  a  sheriff  in  demanding  the  monpy,  on 
sale  of  lands  before  ho  can  give  a  title,  or  the  purchaser  can  get  possession.     Ibid. 

By  the  return  of  the  sheriff  of  a  sale  of  land,  and  the  acknowledgment  of  the  deed, 
the  title  to  the  land  is  vested  in  the  purchaser,  and  the  sheriff  becomes  fixed  for  th» 
amount  bid.     Hartman  v.  Stahl,  2  Pa.  Rep.  223. 

The  acknowledgment  of  the  sheritY 's  deed  is  not  conclusive  evidence  of  delivery,  but 
taken  in  connection  with  the  fact  of  possession  of  the  land  being  taken  by  the  vendeo 
and  continued  it  is  a  strong  proof  of  it.     Ibid. 

A  sheriff  is  bound  to  sell  the  debtors  whole  interest  in  the  land  and  can  lawfully  re- 
serve nothing  for  him  either  in  the  land  or  the  price  of  it ;  and  any  contract  to  do  this 
in  prejudice  of  the  lien  creditors  would  be  positively  illegal,  and  no  action  could  be  sus- 
tained nor  can  the  defendant  by  any  transfer  to  another  give  a  right  to  enjoy  the  fruit 
of  such  a  contract.     Reigle  v.  Seiger,  ibid,  340. 

Under  the  act  of  the  16th  April.  1S27,  entitled  an  act  relative  to  the  distribution  of 
money  arising  from  sheriff's  and  coroners  sales,  &c.  an  appeal  does  not  lie  from  the 
decision  of  the  court  of  Common  Pleas  setting  aside  a  sheriff's  sale.  Young's  appeal, 
2  Pa.  Rep.  380. 

Real  estate  having  been  sold  by  the  sheriff  on  an  execution  against  an  heir,  to  whom 
the  estate  descended,  it  was  hell,  that  judgments  against  the  ancestor,  from  whom  the 
estate  come  must  be  paid  by  the  sheriff  out  of  the  proceeds  of  sale.  Milliken  v.  Kendig, 
2  Pa.  Rep.  477. 

An  action  against  a  bidder  at  a  sheriff's  snle,  for  the  difference  between  the 
amount  of  his  bid,  and  thpt  at  which  the  land  was  struck  down  at  a  subsequent  sale  must 
be  brought  either  in  the  name  of  the  sheriff,  on  the  privity  of  contract,  or  in  the  nama 
of  some  one  who  was  injured.     Holdship  v.  Doran,  2  Pa.  Rep.  9. 

A  sheriff  may,  after  the  return  day  of  his  writ,  sustain  an  action  against  a  bidder  at 
his  sale,  recover  from  him  the  amount  of  his  bid,  without  having  first  tendered  to  him 
a  deed.     Ibid. 

In  ejectment  by  a  sheriff's  vendee,  a  judgment  in  favour  of  the  vendee  against  the 
defendant  as  whose  property  the  land  was  sold,  is  pertinent  testimony  because  it  shows 
the  manner  in  which  the  sheriff  was  paid  for  the  land.     Hartman  v.  Stahl,  2   Pa.  Rep. 

Where  one  enables  himself  to  become  a  purchaser  cf  1  ind  at  a  sheriff's  sale  by  tha 
commission  of  a  fraud,  no  title  is  vested  in  him  by  the  sheriff's  deed,  and  the  former 
owner  of  tha  land  may  recover  the  sime  in  ejectment  without  offering  to  refund  to  the 
purchaser  the  mriney  which  lie  had  paid  to  the  sheriff.     Gilbert  v.  Hoffman,  2  Watts,  6b. 

A  sheriff's  sale  does  not  divest  the  lisn  of  a  mortgage  conditioned  for  the  payment  of 
an  indefinite  number  of  annual  instalments  depending  for  their  continuance  upon  a 
life  in  being.     Knaub  v.  Esseck,  2  Watts,  282, 

It  is  no  objection  to  the  validity  of  the  title  of  a  purchaser  at  sheriff's  sale,  that  the 
venditioni  exponas  was  not  returned  until  long  aftet  the  acknowledgment  of  the  sheriff's 
deed,  and  long  after  the  sheriff  who  made  the  sale,  had  gone  out  of  office.  Smull  v. 
Michley,  and  another,  1  Rawle,  95. 

A  difference  between  the  sheriff's  deed,  and  the  levy,  venditioni  exponas,  and  con- 
ditions of  sale,  in  stating  the  number  of  acres  contained  in  a  tract  of  land,  is  unimpor* 
tant.     Arn  >!d  and  another  v.  Gorr  and  another,  1  Rawle,  223. 
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(NOTES  AND  REFERENCES.) 

An  ancient  deed,  which  has  not  accompanied  the  possession,  ia  not  admissible  in 
evidence  without  proof  of  its  execution.     Ibid. 

A  purchaser  at  sheriff  sale  is  not  affected  by  any  secret  transfer  by  the  defendant,  by 
parol,  previous  to  the  judgment,  particularly  if  the  defendant  was  then  in  possession. — 
Clark  v.  Campbell,  2  Kawle,  215. 

The  recital  in  a  sheriff's  deed,  that  the  sale  was  made  on  a  certain  day,  does  not  stop 
the  grantee  from  showing  by  parol  that  it  was  made  on  a  prior  day.  Hall  v  Benner,  1 
Pa.  Rep.  402. 

The  acknowledgment  of  the  sheriff's  deed  is  not  conclusive  evidence  of  delivery,  but 
taken  in  connection  with  the  fact  of  possession  of  the  land  being  taken  by  the  vendee, 
and  continued  it  is  a  strong  proof  of  it.     Ibid. 

A  sheriff's  sale  and  deed  deposited  as  an  escrow,  to  be  delivered  upon  the  payment  of 
the  purchase  money,  and  suffered  to  remain  ten  years,  and  then  delivered  upon  an  order 
of  the  court  without  such  payment,  upon  a  claim  that  the  money  was  payable  upon  a, 
lien  of  the  purchaser,  confers  no  title.     Bobbins  v.  Bellas,  2  Watts,  359. 


gttatz  Stay. 

(Sob  COUNTY  RATES  AND  LEVIES,  aniea.) 


(See  PUBLIC  ACCOUNTS,  antea.) 


STRAYS.  450 


Former  laws  extended, 

Act  of  10th  January,  1832,  Pamph.  p.  12. 

A  supplement  to  the  act  entitled  "  An  act  concerning  strays." 

1.  Sect.  I.  All  the  provisions  of  the  act  entitled,  "An  act  concerning 
strays,"  passed  on  the  thirteenth  day  of  April  eighteen  hundred  and  seven 
und  the  supplement  thereto,  passed  the  filth  day  of  March,  eighteen  hun- 
dred and  nineteen,  be  and  the  same  are  hereby  extended  to  the  county  of 
Schuylkill. 

Act  of  15th  April,  1834,  Pamph.  p.  537. 

A  further  supplement  to  the  act  entitled  "  An  act  concerning  strays." 

Sect.  I.  All  the  provisions  of  the  act  entitled  "  An  act  concerning 
strays,"  passed  the  thirteenth  day  of  April,  one  thousand  eight  hundred 
and  seven,  and  supplements  to  the  same,  passed  the  fifth  day  of  March 
one  thousand  eight  hundred  and  nineteen,  arc  hereby  extended  to  tho 
county  of  Adams :  Provided  however,  That  the  said  clerk  shall  not  bo 
•ompellsd  to  serve  more  than  one  year  in  seven. 


&nt.stcc.o. 

General  grant  of  power  to  comply  with       j  Authority  to  elect  or  appoint  agents,         t 
the  provisions  of  a  certain  will,  I  j 

Act  of  24th  March,  1832,  Pamph.  p.  176. 

An  act  to  enable  the  Mayor,  Aldermen  and  Citizens  of  Philadelphia  to  carry  into  effect 
certain  improvements,  and  execute  certain  trusts. 

Forasmuch  as  in  the  course  of  time  it  may  appear  that  powers  are  not 
vested  in  the  said  the  mayor,  aldermen  and  citizens  of  Philadelphia  which 
may  be  yet  required  to  the  full  execution  of  those  parts  of  the  said  will  of 
the  said  Stephen  Girard,  for  the  carrying  of  which  into  effect  he  has  in 
bis  said  will  requested  legislative  provision,  and  it  is  the  object  and  intent 
»»f  this  act  fully  to  confer  all  such  powers, 


4G0  TRUSTEES. 

(Act  of  24th  March,  1832.) 


1.  Sect.  X.  It  shall  be  lawful  for  the  mayor,  aldermen,  and  citizens 
of  Philadelphia,  to  exercise  all  such  jurisdiction,  enact  all  such  ordinances, 
and  do  and  execute  all  such  acts  and  things  whatsoever  as  may  be  neces- 
sary and  convenient  for  the  full  and  entire  acceptance,  execution,  and 
prosecution  of  any  and  all  the  devises  and  bequests,  trusts  and  provisions 
contained  in  the  said  will,  which  are  the  subjects  of  the  preceding  parts  of 
this  act,  and  to  enable  the  constituted  authorities  of  the  city  of  Philadel- 
phia to  carry  which  into  effect,  the  said  Stephen  Girard  has  desired  tho 
legislature  to  enact  the  necessary  laws. 

Act  of  4th  April,  1832,  Parnph.  p.  275. 

A  supplement  to  the  act  entitled  "  An  act  to  enable  the  mayor,  aldermen  and  citizens 
of  Philadelphia  to  carry  into  effect  certain  improvements,  and  to  execute  certain 
trusts." 

2.  Sect.  I.  The  select  and  common  couneil  of  the  city  of  Philadelphia, 
shall  be  and  they  are  hereby  authorized  to  provide  by  ordinance  or  other- 
wise, for  the  election  or  appointment  of  such  officers  and  agents  as  they 
may  deem  essential  to  the  due  execution  of  the  duties  and  trusts  enjoined 
and  created  by  the  will  of  the  late  Stephen  Girad. 


ftfmfter. 

(See  JUSTICES  OE  THE  PEACE,  antea.) 
(See  COUNTY  AND  TOWNSHIP  OFFICERS,  antea.) 


UNSEATED  LANDS.  4G1 


Coimnmissioners  of  certain  counties  to  decide  ou  appeals  from  assessment*  of  taxes 
on  unaeated  lands,  1 

Act  of  30th  March,  1831,  Parnph.  p.  278. 

An  act  relative  to  the  expenditure  of  the  road  taxes  in  Fayette  county,  and  to  appeal* 
from  assessments  in  Crawford,  Ere,  Warren  and  Venango  counties. 

Sect.  I.  nnd  II.   [Local.] 

1.  Stcr.  III.  If  any  owner  or  owners  of  unseated  lands,  within  tho 
•counties  ol  Crawford,  Ere,  Warren  and  Venango,  shall  feel  him,  her,  or 
themselves  aggrieved  by  the  valuation  or  assessment  of  taxes,  from  and  af- 
ter the  next  triennial  assessment  and  valuation,  such  owner  or  owners,  his, 
her,  or  their  attorney  or  agent,  may  appeal  to  the  commissioners  of  said 
counties,  which  commissioners  shall  have  power  to  determine  such  com- 
plaints and  appeal,  as  to  the  said  commissioners  shall  appear  to  be  right 
and  just,  in  proportion  to  the  valuation  made  on  seated  property,  or  lands 
in  the  respective  townships,  and  the  difference  of  quality  or  value  of  the 
several  tracts  of  unseated  land  in  said  counties. 

Act  of-15th  March,  1832,  Pamph.  p.  153. 

An  act  allowing  appeals  to  the  owners  of  unseated  lands  in  certain  cases  therein  men- 
tioned. 

Sect.  I.  If  any  owner  or  owners  of  unseated  lands  within  the  counties 
of  Wayne  and  Huntingdon,  shall  feel  him,  her  or  themselves  aggrieved 
by  the  valuation  or  assessment  of  taxes,  such  owner  or  owners,  his,  her  or 
their  attorney  or  agent,  may  appeal  to  the  commissioners  of  said  county, 
which  commissioners  shall  have  power  to  determine  such  complaint  and 
appeal  as  to  the  said  commissioners  shall  appear  to  be  right  and  just,  in 
proportion  to  the  valuation  made  on  seated  property  or  lands  in  the  respec- 
tive townships,  and  the  difference  of  quality  or  value  of  the  several  tracts 
of  unseated  lands  in  said  county. 


NOTES  AND  REFERENCES. 

An  accidental  or  temporary  suspension  of  the  actual  occupancy  of  land,  does  not 
place  it  in  such  a  condition,  as  will  authorize  a  6ale  of  it,  for  taxes  as  unseated.- — 
Harbeson  v.  Jack,  2  Watts,  124. 

A  clearing  over  upon  a  tract  of  woodland  of  a  few  fret  or  a  few  yards,  would  not 
take  from  it  the  character  of  unseated  land,  and  relieve  it  from  liability  of  a  sale  for 
taxes ;  but  the  cultivation  of  several  acres  fixes  the  denomination  of  the  whole,  and 
charges  the  person  of  tho  cultivator  with  the  payment  of  the  taxes  ;  and  a  sale  of  the 
land  under  such  circumstances  is  unlawful.     Sheaffer  v.  M'Cabe,  2  Watts,  421. 

Unseated  lands  sold  for  taxes,  can  only  be  redeemed  by  the  true  owner,  or  tome  ons 
authorized  by  him.     M'Brido  v.  Holy,  2  Watts,  43C. 


462  UNSEATED  LANDS. 

(NOTES  AND  REFERENCES.) 

A  tract  of  land,  on  which  a  man  and  his  family  reside,  is  not  unseated  os  to  that  part 
which  is  not  cleared,  whether  the  settler  has  entered  with,  or  without  title  ;  end  cannot 
be  sold  for  taxes.     (Jampbel  v.  Wilson,  1  Watts,  503. 

A  tract  of  land  upon  which  there  is  an  actual  residence,  cannot  be  sold  for  taxes, 
whether  the  resident  has  property  sufficient  to  pay  the  taxes  or  not.     Ibid. 

Unseated  town  lots  are  subject  to  assessment  and  sale  for  taxes.  M'Clelland  v. 
M'Calmant,  3  Pa.  Rep.  IOC. 

The  third  section  of  the  act  passed  in  1S04,  providing  for  the  sale  of  unseated  lan.U 
for  taxes,  is  a  statue  of  limitations.     Young  v.  Hosack,  2  Pa.  Rep.  162. 

The  object  of  the  act  of  13th  March,  1815,  was  to  make  the  sale  for  taxes,  and  trea- 
surers deed  confer  a  title,  without  proof  of  any  one  prerequisite  except  that  the  land 
was  unseated,  and  that  a  tax  was  charged  by  the  commissioners,  regularly  or  irregular- 
ly ;  that  this  tax  was  unpaid,  and  the  land  sold  and  not  redeemed  within  two  years. 
Hubly  v.  Keyser,  2  Pa.  Rep.  496. 

The  treasurers  of  the  respective  counties  are  the  proper  persons  to  make  sale  of  un- 
seated lands,  to  pay  the  arrearages  of  taxes :  and  the  act  of  the  13th  March,  1815,  which 
gives  them  this  authority,  alters  and  supplies  so  much  of  the  act  of  the  3d  April,  1604, 
as  required  a  covnant  from  the  commissioners  of  the  county,  to  issue  to  the  sheriff  or 
coroner,  in  case  of  a  sale  as  aforesaid.     M'Coy  v.  Turk,  1  Pa  Rep.  499. 

Lapse  of  time  strengthens  a  title  founded  on  a  sale  for  taxes.  Read  v.  Goodyear,  17 
8.  &  R.  350. 

•'  The  precise  meaning  of  the  term  "  unseated,"  as  applicable  to  lands,  has  not  been 
fixed.  Where  a  family  has  not  resided  on  the  land,  or  profits  never  have  been  received 
from  it,  it  will  undoubtedly  be  considered  as  unseated  ;  but  on  the  other  hand,  where 
profits  continue  to  be  drawn  from  the  land,  although  no  family  reside  on  it,  it  can  with 
no  propriety  be  shid  to  be  unseated.  There  may  be  cases,  however,  where  profits  have 
for  a  time  been  drawn  from  the  soil,  but  the*  land  from  its  barrenness,  or  some  other 
cause,  has  for  a  long  time  been  abandoned,  or  suffered  to  lie  waste ;  and  whether  the 
owner  might  in  such  case  abandon  it  to  a  sale  for  the  taxes,  or  whether  he  would  con- 
tinue personally  liable,  is  a  question  with  respect  to  which,  I  am  not  prepared  to  give, 
an  opinion.  I  incline  to  think,  the  practice  has  been  to  look  to  the  person  of  the  own- 
er."    Per  Ginso.v,  J.  Stokcly  v.  Bower,  10  S.  &  R.  251. 


HTftgftC 

Definition  of  waste,  1     j     When  writ  of  estrepement  may  issue,  ib, 

Act  of  27th  March,  1833,  Pamph.  p.  99. 

An  act  to  facilitate  appeals  by  guardians  from  the  judgments  of  justices  of  the  peace 
and  from  awards  of  arbitrators,  and  for  other  purposes. 

Sect.  I.  and  II.    [See  Guardians  and  Attorneys.'] 

1.  Sect.  III.  Quarrying  and  mining,  and  all  such  other  acts  as  will  do 
lasting  injury  to  the  premises,  shall  be  considered  as  waste,  under  the 
provisions  of  the  second  section  of  the  act  entitled,  "A  supplement  to  the 
act  entitled,  An  act  to  enable  the  justices  of  the  Supreme  couit  to  hold  cir- 
cuit, courts  within  this  commonwealth,"  passed  the  second  day  of  April, 
one  thousand  eight  hundred  and  three:  Provided,  That  no  writ  of  estrepc* 
ment  shall  be  issued  to  prevent   waste  or  injury  by  the  working  of  quar= 
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(Act  of  37th  March,  V|33.) 

idea  or  mines,  which  wore  opened  previous  to  the  institution  of  the  suit  for 
recovering  possession  'thereof,  until  the  term  next  succeeding  that  to  which 
the  writ  of  ejectment  was  returnable,  or  until  the  plaintiff  shall  have  filed, 
in  the  office  ol'thc  prothonotai'y  of  the  proper  court,  an  affidavit  that  tho 
title,  or  right  of  possession  to  the  premise^  or  some  part  thereof,  is  vested 
in  Inm,  and  until  the  attorney  for  the  plaintiff  shall  have  certified  his  opin- 
ion, that  the  title  or  right  of  possession  is  vested  in  the  plaintiff  as  afore* 
«aid :  And  provided  further,  That  the  court  in  which  the  action  is  pend- 
ing shall  have  authority  to  dissolve  the  writ  of  estrepement,  on  the  defen- 
dant giving  security  to  indemnify  the  plaintiff  against  any  damage  or  loss 
by  the  further  working  of  the  quarries  or  mines,  or  on  such  other  terms 
und  conditions  as  the  court  may  consider  equitable  and  just. 


ZBti&bi®  aim  2j&easttre& 


The  standard  of  linear  measures  fixed,      1 
Do.  capacity  of  measures  fixed,  " 

Do.  of  weight  fixed,  3 

The  positive  standard  of  length  to  be  pro- 
vided by  the  Governor,  4 

The  Governor  to  provide  tho  positive 
standards  of  measures  of  capacity,  5 

The  Governor  to  provide   the    positive 
standards  of  weight,  G 

The   preservation   of  the  positive  stan- 
dards provided  fi>r,  7 

The  verification  of  the  positive  standards 
provided  for,  8 

The  distribution  of  the  county  stanclaids 
provided  for,  S 


The  verification  of  the  county  standard:* 

provided  for,  10 

Posiiive  standards  to  be  referred  to  natu- 
ral invariable  standards,  1 1 
The  denominations  of   linear  measure 

fixed,  12 

Do.  of  superficial  measure  fixed,  13 

Do.  of  liquid  measure  fixed,  14 

Do.  of  dry  measure  fixed,  15 

Do.  of  weights  which  refer  to  the  Troy 

standard  fixed,  15 

Do.  of  weights  which  refer  to  the  avoir- 
dupois standard  fixed,  17 


Act  of  15th  April,  1834,  Pampb.  p.  521. 

An  act  to  fix  tho  standards  and  denominations  of  measures  and  woig'.tn  in  the  common 
wealth  of  Pennsylvania. 

1.  Sect.  1.  The  standard  unit  of  all  measures  of  length,  shall  1>3  the 
"  yard,"  to  conform  to  that  in  use  in  this  commonwealth  at  the  date  of  the 
declaration  of  independence;  the  positive  standard  to  be  obtained  as  here- 
inafter described,  and  that  one-third  of  said  yard  shall  be  one  foot,  and 
that  one-twelfth  of  said  foot  shall  be  one  inch. 

-2.  Sect.  II.  The  standard  of  liquid  measure  shall  ho  the  gallon,  to 
contain  two  hundred  and  thirty-one  cubic  inches,  of  the  standard  afore- 
said, and  no  more;  and  that  tho  standard  of  dry  measure  shall  be  the 
bushel,  to  contain  two  thousand  one  hundred  and  fifty  cubic  inches  and 
forty- two  hundredths  of  a  cubic  inch,  of  the  standard  aforesaid,  and  no 
more, 
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(Act  of  15th  April,  1834.) 

3.  St.ct.  III.  The  standard  of  weight  shall  be  a  pound,  to  be  computed 
upon  the  Troy  pound  of  the  mint  of  the  United  States,  referred  to  in  the 
act  of  Congress  of  the  nineteenth  of  May,  one  thousand  eight  hundred  and 
twenty-eight,  to  wit:  the  Troy  pound  of  this  commonwealth  shall  be  equal 
to  the  Troy  pound  of  the  mint  aforesaid,  and  the  avoirdupois  pound  of 
this  commonwealth  shall  be  greater  than  the  Troy  pound  aforesaid,  in  tho 
proportion  of  seven  thousand  to  five  thousand  seven  hundred  and  sixty. 

4.  Sect.  IV.  It  shall  be  the  duty  of  the  Governor  of  this  common- 
wealth to  procure,  within  three  years  from  the  date  of  the  passage  of  this 
act,  a  standard  yard,  to  constitute  the  positive  standard  of  length  in  this 
commonwealth,  said  standard  to  be  equal  in  length,  at  the  temperature  rf 
melting  ice,  to  the  distance  between  the  eleventh  and  forty-seventh  inches 
on  a  certain  brass  scale  of  eighth-two  inches  in  length,  procured  for  the 
survey  of  the  coast  of  the  United  States,  and  now  deposited  in  the  war 
department:  the  material  of  said  standard  to  be  brass,  and  the  divisions 
upon  it  to  be  inches  and  parts  of  an  inch  of  the  brass  scale  aforesaid. 

5.  Sect.  V.  It  shall  be  the  duty  of  the  Governor  to  procure,  within 
three  years  af.er  the  passage  of  this  act,  for  the  use  of  this  commonwealth, 
a  standard  gallon  and  bushel,  to  conform  to  the  provision  of  section  second 
of  this  act,  the  mateiial  of  said  standard  to  be  of  cast  brass. 

6.  Sect.  VI.  It  shall  be  the  duty  of  the  Governor  of  this  common- 
wealth to  procure,  within  three  years  after  the  passage  of  this  act,  a  duly 
authenticated  copy  of  the  Troy  pound  oi  the  mint  of  the  United  States,  to 
constitute  the  positive  standard  of  weight  of  this  commonwealth,  the  ma- 
terial of  said  standard  to  be  brass. 

7.  Sect.  VII.  It  shall  be  the  duty  of  the  Governor  of  this  common- 
weath,  to  have  the  positive  standards  of  measures,  of  length  and  capacity, 
and  of  weight,  provided  by  the  foregoing  sections,  inclosed  in  suitable 
eases  and  deposited  in  the  office  of  the  secretary  of  the  ccFrmcnwcalth,  to 
be  by  him  there  carefully  preserved. 

8.  Sect.  VIII.  It  shall  be  lawful  for  the  governor  of  this  common- 
wealth, when  he  shall  deem  it  expedient  to  have  tested  the  conformity  of 
of  said  positive  standards  of  measure  and  weight,  to  the  foregoing  provi- 
sions of  this  net,  Or  to  the  natural  invariable  standards  hereinafter  provided, 
md  if  Congress  shall  at  any  time  hereafter,  establish  standards  of  weight 
and  measure,  the  standards  aforesaid  shall  be  made  to  conform  thereto. 

9.  Sect.  IX.  It  shall  be  the  duty  of  the  governor,  to  provide  within 
throe  year3  after  the  passage  of  th:s  act,  for  each  of  the  counties  of  this  com- 
monwealth, at  the  charge  of  the  counties  respectively,  positive  standards  of 
measures  of  length  of  capacity,  of  weight  of  the  several  denominations  in 
common  use  or  such  of  them  as  maybe  necessary  for  the  accurate  ard  cor- 
venient  adjustment  of  weights  and  measures,  said  standards  to  be  of  ap- 
proved construction  carefully  compared  with  t  he  state  standards  aforesaid  ai;d 
made  of  the  same  material,  and  having  caused  the  same  to  be  duly  stamp- 
ed, to  have  them  delivered  to  the  commissioners  of  the  counties  respective- 
ly, to  be  used  as  standards  for  the  adjusting  of  weights  and  measures,  and 
for  no  other  purpose. 

10.  Sect.  X.  It  shall  be  the  duty  of  the  commissioners  of  the  tespectitre 
counties,  at  least  once  in  everv  ten  veara  and  oftener  if  they  have  reason 
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(Act  of  loth  April,  1834.) 

to  believe  it  necessary,  to  cause  the  standards  of  the  respective  county  to 
be  examined  and  tried,  and  if  necessary,  to  be  corrected  or  renewed  ac- 
cording to  the  standards  of  the  commonwealth  heretofore  referred  to. 

11.  Sect.  XI.  It  shall  be  the  duty  of  the  Governor,  within  ten  years 
after  the  passage  of  this  act  to  cause  the  positive  standards  herein  describ- 
ed, to  be  referred  to  natural  invariable  standards  and  to  deposit  in  tho 
office  of  the  Secretary  of  the  Commonwealth,  the  authentic  certificates  of 
such  reference  with  the  apparatus  by  which  it  was  made,  the  length  of  the 
standard  yard  to  be  compared  with  that  of  the  pendulum  vibrating  se- 
conds, at  a  certain  and  defined  spot  in  the  Independence  square,  in  tho 
city  of  Philadelphia,  or  in  some  unalienable  public  property  at  an  ascer^ 
tained  and  convenient  temperature  and  pressure,  all  the  circumstances  of 
the  comparison  to  be  stated,  the  standard  of  weight  to  be  compared  with 
that  of  one  hundred  standard  cubic  inches  of  water  at  its  maximum  den- 
sity, and  at  a  convenient  atmospheric  pressure. 

12.  Sect.  XII.  The  denominations  of  linear  measure  of  this  common- 
wealth, whereof  the  yard  as  heretofore  provided  is  the  standard  unit,  with 
the  relations  thereof,  shall  be  as  follows  : 

Twelve  inches  make  one  foot. 

Three  feet  make  one  yard. 

Five  and  a  half  yards  make  one  rod,  pole  or  perch. 

Forty  rods  make  one  furlong. 

Eight  furlongs  make  one  mile. 

13.  Sect.  XIII.  The  denominations  of  superficial  measure  of  thia 
commonwealth,  whereof  the  square  of  the  linear  yard  as  heretofore  pro- 
vided is  the  standard  unit,  with  the  relations  to  said  standard  and  to  each 
other,  shall  be  : 

Thirty  and  one-fourth  square  yards  make  one  pole  or  perch. 

Forty  square  poles  make  one  rood. 

Four  square  roods  make  one  acre. 

Six  hundred  and  forty  acres  make  one  square  mile. 

14.  Sect.  XIV.  The  denominations  of  liquid  measure  of  this  common. 
wealth,  whereof  the  gallon  as  heretofore  provided'  is  the  standard  unit, 
with  the  relations  to  said  unit  and  to  each  other,  shall  be : 

Four  gills  make  one  pint. 
Two  pints  make  one  quart. 

Four  quarts  mako  one  g:\llon. 

Thirty-one  and  a  half  gallons  make  one  barrel. 
Two  barrels  make  one  hogshead. 
Two  hogsheads  make  one  pipe, 
Two  pipes  make  one  tun. 

15.  Sect.  XV.  The  denominations  of  dry  measure  of  this  common- 
wealth, whereof  the  bushel  as  heretofore  provided  is  the  standard  unit, 
with  the  relations  to  said  standard  and  to  each  other,  shall  be: 

Four  pecks  make  one  bushel. 
And  the  minor  divisions  of  the  peck  shall  bo  its  aliquot  parts :  Provided, 
That  the  form  of  the  dry  measure  shall  be  conical;  that  the  diameter  of 
the  circle  of  the  top  of  the  measure  shall  be  not  less  than  one-twentieth 
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greater  than  the  diameter  of  the  bottom  of  the  measure,  and  the  height 
not  more  than  nine-twelfths  of  the  diameter  of  the  bottom. 

16.  Sect.  XVI.  The  denominations  of  weight  of  this  commonwealth, 
whereof  the  troy  pound  as  heretofore  provided  is  the  standard  unit,  with 
the  relations  thereof  to  said  standard  and  to  each  other,  shall  be  : 

Twenty-four  grains  make  one  pennyweight. 
Twenty  pennyweights  make  one  ounce. 
Twelve  ounces  make  one  pound. 

17.  Sect.  XVII.  The  denominations  of  weight  of  this  commonwealth, 
whereof  the  pound  avoirdupois  as  heretofore  provided  is  the  standard  unit, 
with  the  relations  to  said  pound  and  to  each  other,  shall  be : 

Sixteen  drams  make  one  ounce. 
Sixteen  ounces  make  one  pound. 
Twenty-five  pounds  make  one  quarter. 
Four  quarters  make  cne  hundred. 
Twenty  hundreds  make  one  ton. 


Wills  auDf  Qftfttameut*. 


Who  may  make  a  will  of  real  and  per- 
sonal estate, 

In  what  cases  a  married  woman  may 
make  a  will, 

At  what  age  a  will  may  be  made, 

A  father  may  appoint  a  testamentaiy 
guaidian, 

A  widow  or  other  tenant  for  life  may 
bequeath  crops, 

In  what  manner  a  written  will  may  be 
made  and  proved, 

Under  what  circumstances  a  nuncupa- 
tive will  may  be  good, 

Proviso  for  the  case  of  mariners  and 
soldiers, 


Words  of  perpetuity  not  to  be  necessary 

in  devises  of  real  estate,  9 

After  acquired  property  to  pass   by   a 

general  devise,  10 

Devise  by  husband  to  wife  to  be  in  lieu 

of  dower,  1 1 

Devise  or  legacy  not  to  lapse  by  death 

of  a  lineal  descendant,  12 

Express  revocation  of  wills  of  real  estate,  13 
Express  revocation  of  wills  of  personal 

estate,  14 

Marriage  or  birth  of  children  to  revoke 

wills,  15 

Marriage  of  a  woman  to  revoke  her  will,  16 
Case  of  a  testator  who  is  non-resident,  17 
When  act  to  go  into  operation,  &c.        IS 


Act  of  Sth  April,  1833,  Pamph.  p.  249. 

An  act  relating  to  last  wills  and  testaments. 

1.  Sect.  I.  Every  person  of  sound  mind,  married  women  excepted, 
may  dispose  by  will  of  his  or  her  real  estate,  whether  such  estate  be  held 
in  fee  simple,  or  for  the  life  or  lives  of  any  other  person  or  persons,  and 
whether  in  severalty,  joint  tenancy,  or  common,  and  also  of  his  or  her 
personal  estate. 

2.  Sect.  II.  Provided,  That  a  married  woman  may,  under  a  power 
legally  created  for  the  purpose,  dispose  of  her  real  or  personal  estate  by 
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will  or  appointment,  in  nature  of  a  will,  and  that  any  married  woman 
may,  with  the  assent  or  license  of  her  husband,  dispose  of  her  personal 
estate  by  will. 

3.  Sect.  III.  No  will  shall  be  effectual  unless  the  testator  were  at  tho 
time  of  making  the  same,  of  the  age  of  twenty-one  years,  or  upwards,  at 
which  age  the  testator  may  dispose  of  real  as  well  as  personal  or  mixed 
property,  if  in  other  respects  competent  to  make  a  will. 

4.  Sect.  IV.  Every  person  competent  to  make  a  will  as  aforesaid,  be- 
ing the  father  of  any  minor  child  unmarried,  may  devise  the  custody  of 
such  child  during  his  or  her  minority,  or  for  any  shorter  period. 

5.  Sect.  V.  The  emblements  or  crop3  growing  on  lands  held  by  a 
widow  in  dower,  or  by  any  other  tenant  for  life,  may  be  disposed  of  by 
will  as  other  personal  estate,  also  rents  and  other  periodical  payments  ac- 
cruing to  any  such  tenant  for  life,  or  to  any  other  person  entitled  under 
the  laws  of  this  Commonwealth  regulating  the  descent  and  partition  of  real 
estate,  may,  so  far  as  the  same  may  have  accrued  on  the  day  of  the  death 
of  such  tenant,  for  life,  or  other  person,  be  disposed  of  by  will  in  like 
manner. 

6.  Sect.  VI.  Every  will  shall  be  in  writing,  and  unless  the  person 
making  the  same  shall  be  prevented  by  the  extremity  of  his  last  sickness, 
shall  be  signed  by  him  at  the  end  thereof,  or  by  some  person  in  his  pres- 
ence, and  by  his  express  direction,  and  in  all  eases  shall  be  proved  by  the 
oaths  or  affirmations  of  two  or  more  competent  witnesses,  otherwise  such 
will  shall  be  of  no  effect. 

7.  Sect.  VII.  Provided,  That  personal  estate  may  be  bequeathed  by 
a  nuncupative  will,  under  the  following  restrictions  : 

I.  Such  will  shall  in  all  cases  be  made  during  the  last  sickness  of  the 
testator,  and  in  the  house  of  his  habitation  or  dwelling,  oi  where  he  has 
resided  for  the  space  of  ten  days  or  more,  next  before  the  making  of  such 
will,  except  where  such  person  shall  be  sui prised  by  sickness,  being  from 
his  own  house,  and  shall  die  before  returning  thereto. 

II.  Where  the  sum  or  value  bequeathed  shall  exceed  one  hundred  dol- 
lars, it  shall  be  proved  that  the  testator,  at  the  time  of  pronouncing  the 
bequest  did  bid  the  persons  present,  or  some  of  them,  to  bear  witness  that 
such  was  his  will,  or  to  that  effect;  and  in  all  cases  the  foregoing  requi- 
sites shall  be  proved  by  two  or  more  witnesses  who  were  present  at  the 
making  of  such  will. 

8.  Sect.  VIII.  Provided,  That  notwithstanding  this  act,  any  mari- 
ner being  at  sea,  or  any  soldier  being  in  actual  military  service,  may  dis- 
pose of  his  moveables,  wages  and  personal  estate  as  he  might  have  done 
before  the  making  of  this  act. 

9.  Sect.  IX.  All  devises  of  real  estate  shall  pass  the  whole  estate 
of  the  testator  in  the  premises  devised,  although  there  be  no  werds  of  in- 
heritance or  of  perpetuity,  unless  it  appear  by  a  devise  over  or  by  words 
of  limitation  or  otherwise,  in  tho  wiM,  that  the  testator  intended  to  devise 
a  less  estate. 

10.  Sect.  X.  The  real  estate  acquired  by  a  testator  after  maTung 
his  will,  shall  pass  by  a  general  devise,  unless  a  contrary  intention  he 
manifest  on  the  lace  of  the  will. 
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11.  Sect.  XI.  A  devise  or  bequest  by  a  husband  to  his  wife  of 
any  portion  of  his  estate  or  property,  shall  be  deemed  and  taken  to  be  in 
lien  and  bar  of  her  dower  in  the  estate  of  such  testator,  in  like  manner  as 
if  it  were  so  expressed  in  the  will,  unless  such  testator  shall  in  his  will  de- 
clare otherwise :  Provided,  That  nothing  herein  contained  shall  deprive 
the  widow  of  her  choice  either  of  dower,  or  of  the  estate  or  property  so 
devked  or  bequeathed. 

12.  Sect.  XII.  No  devise  or  legacy  in  favor  of  a  child  or  other 
lineal  descendant  of  any  testator,  shall  be  deemed  or  held  to  lapse,  or  be- 
come void,  by  reason  of  the  decease  of  such  devisee  or  legatee,  in  the  life 
•time  of  the  testator,  if  such  devisee  or  legatee  shall  leave  issue  surviving 
the  testator,  but  such  devise  or  legacy  shall  be  good  and  available  in  favor 
of  such  surviving  issue,  with  like  effect  as  if  such  devisee  or  legatee  had 
survived  the  testator,  saving  always  to  every  testator  the  right  to  direct 
otherwise. 

l'S.  Sect.  X11I.  No  will  in  writing  concerning  any  real  estate 
shall  be  repealed,  nor  shall  any  devise  or  direction  therein  be  altered, 
otherwise  than  by  some  other  will  or  codicil  in  writing,  or  other  writing 
declaring  the  same  executed,  and  proved  in  the  same  manner  as  is  here- 
inbefore provided,  or  by  burning,  cancelling,  or  obliterating  or  destroying 
the  same  by  the  testator  himself,  or  by  some  one  in  his  presence,  and  by 
his  express  direction. 

14.  Sect.  XIV.  No  will  in  writing  concerning  any  personal  estate 
rmall  be  repealed,  nor  shall  any  bequest  or  direction  therein  be  altered, 
otherwise  than  as  is  herein  before  provided  in  the  case  of  real  estate,  ex- 
cept by  a  nuncupative  will,  made  under  the  circumstances  aforesaid,  and 
also  committed  to  writing  in  the  hfc  time  of  the  testator,  and  after  the 
writing  thereof  read  to  or  by  him,  and  allowed  by  him,  and  proved  to  be 
so  done  by  two  or  more  witnesses. 

15.  Sect.  XV.  When  any  person  shall  make  his  last  will  and  tes- 
testament,  and  afterwards  shall  many  or  have  a  child  or  children  not  pro- 
vided for  in  such  will,  and  die  leaving  a  widow  and  child,  or  either  a 
widow  or  child  or  children,  although  such  child  or  children  be  born  after 
the  death  of  their  father,  every  such  person,  so  far  as  shall  regard  the 
widow,  or  child  or  children  after  born,  shall  be  deemed  and  construed  to 
die  intestate,  and  such  widow,  child  or  children,  shall  be  entitled  to  such 
purparts,  shares,  and  dividends  of  the  estate,  real  and  personal,  of  the  de- 
Ceased,  as  if  he  had  actually  died  without  any  will. 

16.  Sect.  XVI.  A  will  executed  by  a  single  woman  shall  be  deem- 
ed revoked  by  her  subsequent  marriage,  and  shall  not  be  revived  by 
the  death  of  her  husband. 

17.  Sect.  XVII.  Provided,  That  nothing  in  this  act  confained  shall 
be  construed  to  apply  to  the  disposition  of  personal  estate  by  a  testator 
whose  domicil  is  out  of  this  commonwealth. 

18.  Sect.  XVIII.  This  act  shall  take  effect  from  and  after  the  first  day 
of  October  next,  and  so  much  of  any  act  or  acts  of  Assembly  as  is  hereby 
altered  or  supplied,  is  repealed  from  and  after  said  day,  except  so  far  as 
may  be  necessary  to  complete  any  proceeding  commenced  before  that  time. 
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The  foregoing  act  of  Assembly  contains  the  provisions  of  our  act  of  1705,  together 
with  some  others  taken  from  the  statute  of  29  Charles  II,  and  the  codes  of  our  sister 
states.  The  commissioners  who  reported  the  bill  pretty  much  as  it  now  stands,  say 
"  we  have  endeavoured  not  only  (o  simplify  and  render  clear  the  present  law,  hut  to 
guard  against  doubts  and  difficulties  that  may  arise  hcrcr.fter,  upon  points  not  heretofore 
the  subject  of  legislative  enactment."  The  alterations  in  the  law  are  but  few  and  re- 
late to  the  age  when  a  person  may  legally  make  a  will' — the  form  of  its  execution,  and 
what  property  shall  be  passed.  They  are  so  obvious  that  we  do  not  deem  it  necessary 
to  specify  them. 


Evidence  and  Execution  of  Jf'ills. — Where  one  witness  swears  directly  to  the  exe- 
cution or  publication  of  a  paper  as  a  last  will,  proof  by  other  witnesses  of  declarations 
by  the  testator  that  he  had  made  a  will,  must,  in  order  to  establish  the  will,  be  in  refer- 
ence to  that  particular  paper.     Reynolds  v.  Reynolds,   1(5  S.  &  R.  82. 

A  devisee,  who  attested  the  will  as  a  witness,  is  a  good  witness  to  prove  the  will,  if 
before  the  trial  thereof  on  a  feigned  issue,  such  devisee  and  her  husband  transfer  their 
interest,  and  receive  a  release  to  the  husband  of  all  actions  from  the  transferee.  Kerns 
v.  Sox-  man,  16  S.  &  R.  315. 

To  set  aside  a  will  duly  executed  by  a  man  of  competent  understanding,  evidence  is 
not  admissible  of  declarations  made  by  him,  that  he  intended  differently,  and  was  impor- 
tuned by  his  wife,  or  of  the  wife's  high  temper  and  interference  with  the  testator  in 
relation  to  his  will.     Moritz  v.  Brough,  16  S.  &  R.  403. 

Where  a  paper  contains  the  substance  of  a  will  with  the  usual  act  of  execution  sub- 
joined though  without  the  names  of  subscribing  witnesses,  the  fact  that  it  has  been  thus 
found  in  the  decedent's  possession,  ought,  without  actual  publication,  to  be  taken  for 
prima  facie  evidence  of  its  having  been  adopted  as  a  testamentary  act.  Rarnet's  appeal. 
3  Raw'le,  15. 

Where  on  the  other  hand  it  is  destitute  of  every  formal  act  of  authentication  the  pre- 
sumption ought  to  be  adverse  in  the  absence  of  proof  of  actual  publication,  or  any  other 
act  of  recognition  equally  satisfactory.     Ibid. 

Where  a  paper  was  headed  "my  last  will  and  testament,"  &c.  Ihe  face  of  which  was 
blotted  and  blurred,  and  indicated  the  first  essay  of  a  mind  untrained  to  method  and 
arrangement,  in  which  whole  sentences  were  obliterated,  and  entire  passages  cut  off, 
crossed  out,  and  repeated  with  material  variations,  in  addition  to  which  the  decedent 
began  anew  on  a  fresh  leaf,  to  make,  not  a  fair  copy  of  what  preceded  it,  but  an  entirely 
new  draft,  varying  from  it  in  essential  particulars,  and  this  was  left  unfinished.  It  was 
held  that  it  contained  no  sufficient  intrinsic  evidence  of  a  testamentary  intention  to 
entitle  it  to  be  admitted  to  probate  as  a  will.     Ibid. 

Though  a  rough  draft  may  be  a  testament,  where  the  intent  is  eleatly  apparent,  yet 
it  is  otherwise  if  it  appear  that  the  decedent  viewed  it  as  a  mere  outline  to  be  filled  up 
and  completed  by  more  detailed  provisions,  or  that  having  viewed  it  at  one  time  as 
complete  he  had  cancelled  it,  and  used  it  as  a  memorandum  for  a  new  disposition.    lb. 

In  Pennsylvania  it  is  not  necessary  to  the  validity  of  a  devise  that  the  will  should  be 
sealed  nor  that  it  should  be  proved  by  subscribing  witnesses.  Rohrer  v.  Stehman,  1 
Watts,  442. 

A  memorandum  taken  in  writing  from  the  mouth  of  a  testator  for  the  purpose  of 
drawing  from  it  a  formal  will  and  read  over  to  him  and  approved,  may  be  proved  as  a 
will.     Ibid. 

Construction  of  Wills. — Although  land  devised  is  not  expressly  charged  wilh  the 
maintenance  of  infirm  children  of  the  testator,  yet,  if  such  an  intention  can  be  clearly 
•collected  from  all  parts  of  the  will,  considered  in  reference  to  the  testator's  circumstances 
the  charge  will  attach  upon  the  land,  and  fellow  it  into  the  hands  of  subsequent  pur- 
chasers.    Ripple,  &c.  v.  Ripple,  &e.  i  Rawle.  386. 

What  is  a  sufficient  notice  of  such  a  charge  to  affect  subsequent  purchasers.     Ibid. 

The  words  "  any  earthly  property,"  in  a  will,  if  they  appear  from  the  context  not  to 
have  been  intended  to  include  real  estate,  will  be  confined  to  personal  property.  Brown 
v.  Dysinger,  &c.  1  Rawle,  408. 
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To  effectuate  the  intention  of  the  testator  "  or "  may  be  construed  "  and."  Sloan  v 
Hanse,  2  Rawle,  28. 

A  devise  to  A  arid  B,  or  to  their  heirs.  B,  at  the  time  of  making  the  will,  was  dead, 
of  which  the  testator  was  ignorant.  Held,  that  the  devise  to  B  had  lapsed,  and  the' 
testator's  heir  at  law  was  entitled  to  recovei.     Ibid. 

Testator  devises  to  one  child  a  tract  of  land,  and  afterwards  devises  to  another  child 
a  larger  tract,  held  by  another  title,  and  which  embraces  within  its  boundaries  the  whole 
of  the  tract  first  devised.  Evidence  is  inadmissible,  on  the  part  of  the  first  devisee,  to 
show  that  the  title  to  the  larger  tract  was  defective.    Seckle  v.  Engle,  &c.  2  Rawle,  68. 

Under  such  circumstances,  the  two  devisees  take  the  smaller  tract  together  as  tenants 
in  common.     Ibid. 

Real  estate  acquired  after  the  making  of  a  will  does  not  pass  under  a  devise  of  the 
residue  of  the  testator's  real  estate,  without  a  subsequent  republication  of  the  will,  even 
where  the  testator,  in  addition  to  the  general  devise  of  the  residue,  declares  in  a  codicil 
that  it  is  his  wish  and  intention  that  all  the  real  estate  which  he  shall  thereafter  pur- 
chase, shall  pass  by  the  same  will.     Girard  et  al.  v.  City  of  Philadelphia,  4  Rawle,  323. 

The  bequest  of  a  general  power  of  disposal,  carries  the  absolute  property  wherever  a 
limited  interest  is  not  given  ;  such  power,  being  a  principle  attribute  ef  ownership,  neces- 
sarily implies  the  existence  of  it,  wherever  the  implication  is  not  rebutted  by  the  bequest 
of  a  special  interest  inconsistent  with  it.     Morris  v.  Phaler,  1  Watts,  389. 

A  limitation  is  not  to  be  deemed  an  executory  devise  if  it  may  by  any  practicable 
construction  be  sustained  as  a  contingent  remainder.     Ibid. 

No  presumption  of  an  intent  to  die  intestate  as  to  any  part  of  the  estate,  is  to  be  made, 
where  words  of  the  testator  will  carry  the  whole.     Ibid. 

Nuncupative  Will. — Nuncupative  wills  are  not  to  be  favoured.  Case  of  Priscilla 
E.  Yarnall's  will,  4  Rawle,  46. 

To  entitle  a  nuncupative  will  to  probate  the  provisions  of  the  law  must  be  strictly 
complied  with,  and  the  absence  of  due  proof  of  a  strict  compliance  with  any  one  c4" 
them  is  fatal.     Ibid. 

The  testamentary  capacity  of  the  deceased  and  airimus  testandi,  at  the  time  of  ma- 
king the  alleged  nuncupative  will,  must  be  proved  by  the  clearest  and  most  indisputable 
testimony;  and  it  must  plainly  appear  from  the  evidence,  that  the  instrument  proposed 
to  be  proved  contains  at  -least  the  true  substance  and  import  of  the  declarations  made 
by  the  deceased.     Ibid. 

The  rogatio  testium  must  be  at  the  time  the  alleged  nuncupative  will  is  made,  must 
be  proved  by  two  or  more  witnesses,  who  were  then  present :  and  it  is  not  enough  if  tho 
alleged  testator  declare  his  will  first  in  the  presence  of  one  witness,  and  afterwards  in 
the  presence  of  another.  The  requisite  number  of  witnesses  must  be  present,  and 
called  on  at  the  same  time  to  attest  the  will.     Ibid. 

A  nuncupative  will  is  not  good  unless  it  be  made  by  the  testator  when  he  is  in  ex- 
tremis, or  overtaken  by  sudden  and  violent  illness,  and  has  not  time  or  opportunity  to 
make  a  written  will.     Ibid. 

Therefore,  where  the  alleged  testratrix  bad  been  afflicted  with  a  pulmory  consumption 
for  about  six  months  before  her  death,  testamentary  declarations  made  nine  days  before 
Ver  death,  during  which  period  though  weak  in  body,  she  retained  the  possession  of  all 
her  faculties  until  the  last  hour  of  her  life,  were  held,  not  entitled  to  probate  as  a  nun- 
cupative will.     Ibid. 

-Legacies. — Where  a  legacy  is  charged  on  land  the  sheriff's  vendee  under  an  execu- 
tion takes  the  land  discharged  from  the  lien  of  the  legacy,  and  the  legatee  must  look  to 
the  pfoceeds  of  sale  in  the  hands  of  the  sheriff,  unless  the  land  is  expressly  sold  sub- 
ject to  the  legacy.     Barnet  v.  Washebaugh,  16  S.  &  R.  410. 

Where  several  legacies  are  charged  upon  land  which  is  sold  under  a  judgment  obtain- 
ed by  one  of  the  legatees,  but  proves  insufficient  to  pay  all  the  legacies,  the  legatee  who 
instituted  the  first  suit  and  obtained  the  first  judgment  and  execution  gains  no  pre- 
ference thereby,  but  the  proceeds  must  be  distributed  pro  rata  among  all  the  legatee*. 
Otty  and  wife  v.  Executor  of  Shuey,  1  Rawle,  294. 

If  there  bo  two  executors,  an  action  for  a  legacy  must  be  against  both,  but  if  one  has 
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nothing  in  he  may  separately  plead,  plene  adminiatravit,  and  if  it  be  found  for  him. 
judgment  will  be  rendered  in  his  favour.     Executors  of  App  v.  Driesbach,  2  Rawle,  287, 

A  bequest  to  a  corporation  not  for  its  general  purposes  but  in  trust  for  particular  ob- 
jects within  the  scope  of  its  corporate  duties,  is  good.  The  Mayor  &c.  v.  Elliott,  3 
Rawle,  170. 

A  release  of  a  pecuniary  legacy  charged  upon  land,  not  executed  before  at  least  two 
competent  subscribing  witnesses,  is  not  within  the  provisions  of  the  act  of  the  15th 
April,  1828,  and  therefore  a  certified  copy  of  it  from  the  recorder  of  the  county  is  not 
admissable  in  evidence  under  that  act.     Hellman  &c.  v.  Hellman  et  al,  4  Rawle,  440. 

Where  a  legacy  is  charged  upon  land  and  payable  by  instalments,  and  the  testator  in 
a  subsequent  clause  of  his  will,  declares  that  it  is  his  will  and  desire,  that  the  legatee 
"  shall  receive  no  principal  but  receive  the  interest  as  it  becomes  due"  the  whole  legacy 
is  vested  and  the  legatee  may  release  it  to  the  devisee  of  the  land.     Ibid. 

The  statute  of  limitations  does  not  embrace  the  claim  of  a  legacy  and  in  an  action 
therefor,  the  plea  of  nan  assumpsit  infra  sex  annos,  is  bad.  Thompson  v.  M'Gaw,  2 
Watts,  161. 

Where  a  testator  by  his  will  blends  his  real  and  personal  estate,  he  thereby  charges 
his  land  with  the  payment  of  legacies.     M'Lanahan  v.  M'Lanahan,  1  Pa.  Rep.  96. 

A  pecuniary  legacy  may  be  exempted  from  abatement  as  in  the  case  of  a  wife  or 
child  destitute  of  other  provision,  or  of  a  legacy  given  in  lieu  of  dower  or  of  a  prefer- 
ence manifestly  intended.  But  these  cases  are  exceptions  to  the  general  rule.  Duncan 
v.  Alt,  3  Pa.  Rep.  382. 

A  husband  has  but  a  naked  power  over  a  bequest  to  his  wife  and  one  which  he  is  not 
obliged  to  exercise  in  favor  of  his  creditors ;  nor  is  such  bequest  the  subject  of  attach* 
mont  for  the  husband's  debt.     Denison  v.  Nigh,  3  Watts,  90. 
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Capital  stock  of  certain  companies 

increased,  1 

Part  of  former  act  repealed,  2 


Companies  for  the  manufacture  of 
iron,  with  coke  or  mineral  coal 
may  be  incorporated,  3 


Act  of  29th  March  1836,  Pamph.  p.  211. 

An  act  supplementary  to  an  act  entitled,  "  An  act  to  promote  the  culture  of  silk," 
passed  the  fourth  day  of  May,  one  thousand  eight  hundred  and  thirty-two. 

Whereas,  it  appears  that  in  such  sections  of  this  commonwealth 
where  the  culture,  production  and  manufacture  of  silk  would  be  most 
likely  carried  into  effect,  the  capital  stock  allowed  by  the  act  to  which 
this  is  a  supplement  is  not  sufficiently  large  to  purchase  the  necessary 
quantity  of  land,  as  land  in  such  districts  is  high  in  price,  and  to  meet  all 
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other  expenses  necessarily  attendant  on  a  successful  attempt  to  promote 
the  objects  intended  by  said  act;  Therefore, 

1.  Sect.  I.  Any  company  which  may  have  associated  together,  or 
which  may  hereafter  associate  together,  in  any  county  of  this  state,  for 
the  purpose  of  cultivating  the  mulberry  tree,  for  the  production  of  silk, 
agreeably  to  the  provisions  of  the  act  passed  the  fourth  day  of  May,  one 
thousand  eight  hundred  and  thirty-two,  entitled  "  An  act  to  promote  the 
culture  of  silk,"  to  which  this  is  a  supplement,  the  capital  stock  of  such 
company,  which  is  now  limited  to  fifty  thousand  dollars,  may  be  increased 
to  an  amount  not  exceeding  one  hundred  thousand  dollars. 

2.  Sect.  II.  The  provisions  of  the  act  to  which  this  is  a  supplement, 
which  require  that  company  shall  have  set  out  one  thousand  or  more 
white  mulberry  trees  before  they  can  obtain  a  charter,  is  hereby  repealed. 

Act  of  16th  June  1836,  Pamph.  p.  799. 

An  act  to  encourage  the  manufacture  of  iron,  with  coke  or  mineral  coal,  and  for 

other  purposes. 

3.  Sect.  I.  When  any  number  of  persons,  citizens  of  this  common- 
wealth, are  associated  for  the  purpose  of  making  and  manufacturing  iron 
from  the  raw  material,  with  coke  or  mineral  coal,  and  shall  be  desirous  to 
acquire  and  enjoy  the  powers  and  immunities  of  a  corporation  or  body 
politic  in  law,  and  they  shall  have  subscribed  a  sum  of  not  less  than  one 
hundred  thousand  dollars,  nor  more  than  five  hundred  thousand  dollars, 
in  such  shares  as  they  may  agree  upon,  not  exceeding  fifty  dollars 
each,  and  actually  paid  in,  to  such  persons  as  they  may  have  ap- 
pointed for  that  purpose,  the  one  fourth  of  the  capital  stock  so  subscrib- 
ed, it  shall  or  may  be  lawful  for  such  persons,  to  prepare  an  instrument 
in  writing,  therein  specifying  the  objects,  articles,  and  conditions,  and 
name,  style,  or  title  under  which  they  have  associated,  and  the  counties 
in  which  they  intend  to  purchase,  or  have  purchased  land,  for  such  mak- 
ing and  manufacturing  of  iron  with  coke  or  mineral  coal,  the  amount  of 
capital  stock  subscribed,  the  amount  of  the  shares  in  which  it  is  subscribed, 
and  the  amount  which  shall  have  been  paid  in,  and  the  same  to  exhibit  to 
the  attorney-general  of  the  commonwealth  for  the  time  being,  who  is 
hereby  required,  thereupon  to  examine  the  said  instrument,  and  after  such 
examination,  to  transmit  it,  with  a  certificate  thereon  indorsed,  testifying 
his  opinion  touching  the  lawfulness  of  the  objects,  articles  and  conditions 
therein  set  forth  and  contained,  to  the  governor  of  the  commonwealth  who 
shall  thereupon  examine  the  said  instrument,  and  if  he  shall  be  satisfied  of 
the  lawfulness  of  tbe  objects,  articles  and  conditions  therein  set  forth  and 
contained,  and  that  the  capital  stock  of  the  said  association  or  corporation, 
to  an  amount  not  less  than  one  hundred  thousand  dollars,  has  been  bona 
fide  subscribed,  and  the  one-fourth  thereof  actually  paid  in,  then  the  gov- 
ernor shall  certify  the  same  to  the  secretary  of  the  commonwealth,  with 
an  order,  requiring  him  to  enrol  the  same,  at  the  expense  of  the  appli- 
cants, and  upon  the  enrolment  thereof,  the  persons  so  associated  shall, 
according  to  the  objects,  articles  and  conditions  in  the  said  instrument, 
become  a  corporation  or  body  politic,  in  law  and  in  fact  to  have  continu- 
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ance  by  the  name,  styje  and  title  in  such  instrument  provided  and  declared  : 
Provided  always,  that  no  corporation  created  by  virtue  of  this  act,  shall 
continue  longer  than  twenty-five  years  from  the  time  of  its  creation. 

Sect.  II.  The  affairs  of  the  said  corporations  shall  be  managed  by  di- 
rectors, to  be  chosen  annually,  from  the  stockholders;  the  first  election 
shall  be  held  within  thirty  days  after  letters  patent  aforesaid,  shall  have 
been  issued,  of  which  election,  public  notice  shall  be  given,  at  least  two 
weeks  previously  thereto,  in  two  or  more  daily  newspapers,  and  the  sub- 
sequent elections  shall  be  held  annually,  at  such  convenient  time  and  place 
as  the  directors  shall  determine,  of  which  thirty  day's  previous  notice  shall 
in  like  manner  be  given  :  Provided,  That  in  the  event  of  a  failure  to  hold 
such  election,  the  former  directors  may  continue  in  office  for  a  period  not 
exceeding  six  months,  or  until  such  election  shall  be  held. 

Sect.  III.  The  election  for  directors  shall  be  held  by  ballot,  and  each 
stockholder  shall  be  entitled  to  vote  according  to  the  number  of  shares 
held  by  said  stockholder,  in  the  proportion  following,  that  is  to  say :  for 
each  share  and  not  exceeding  two  shares,  one  vote ;  for  every  two  shares 
above  two  and  not  exceeding  ten  shares,  one  vote  ;  for  every  four  shares 
above  ten  and  not  exceeding  thirty,  one  vote ;  for  every  ten  shares  above 
thirty  and  not  exceeding  one  hundred,  one  vote  ;  for  every  twenty  shares 
above  one  hundred,  one  vote  ;  no  share  shall  confer  a  right  of  voting,  which 
shall  have  been  transferred  within  three  calendar  months  prior  to  the  day 
of  election,  nor  unless  it  be  bona  fide  held  or  owned  by  the  person  in 
whose  name  it  appears,  in  his  own  right,  or  that  of  his  wife,  or  for  his  or 
her  sole  use  and  benefit,  or  as  executor  or  administrator,  trustee  or  guar- 
dian, or  in  the  right,  or  for  the  use  and  benefit  of  some  copartnership, 
society  or  corporation,  of  which  he  or  she  may  be  member,  and  all  votes 
by  proxy,  shall  be  on  such  terms  and  conditions  as  are  prescribed  by 
the  act  passed  on  the  twenty-eighth  day  of  March,  one  thousand  eight 
hundred  and  twenty,  entitled  "  An  act  to  regulate  proxies  :"  Provided  also, 
That  the  stockholders  in  the  corporation  to  be  created  under  this  act,  shall 
be  individually  liable  for  the  amount  of  capital  stock  by  them  respectively 
subscribed  in  such  corporations,  which  shall  not  have  been  paid  in  :  J2nd 
provided  further,  That  if  said  corporation  shall  any  time  contract  debts 
to  a  greater  amount  than  that  of  the  capital  subscribed,  such  corporation 
shall  forfeit  its  charter,  and  its  corporate  powers  shall  cease  and  determine. 

Sect.  IV.  As  often  as  corporations  established  by  virtue  of  this  act, 
and  the  successors  thereof  respectively,  shall  be  desirous  of  improving, 
amending,  or  altering  the  articles  and  conditions  of  the  instrument  upon 
which  corporations  respectively  are,  as  aforesaid,  formed  and  established, 
it  shall  be  lawful  for  such  corporations,  respectively,  in  like  manner  to 
specify  the  improvements,  amendments  or  alterations,  which  shall  be  de- 
sired, and  the  same  to  exhibit  to  the  attorney-general  and  governor  of  this 
commonwealth  ;  and  the  same  being  certified  as  aforesaid,  to  be  lawful, 
shall  in  like  manner  be  directed  by  the  governor  to  be  enrolled  by  the 
secretary  of  the  commonwealth,  at  the  expense  of  the  applicants,  and  upon 
enrolment  thereof,  shall  be  taken  and  deemed  a  part  of  the  instrument 
upon  which  such  corporations  respectively,  were  formed  and  established, 
to  all  intents  and  purposes,  as  if  the  same  had  originally  made  part  thereof. 
Sect.  V.  The  corporations  established  by  virtue  of  this  act,  and  the 
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successors  thereof  respectively,  shall  have  full  power  and  authority  to  make, 
have,  and  use  one  common  seal,  with  such  device  and  inscription  as  they 
shall  respectively  deem  proper,  and  the  same  to  break,  alter  and  renew 
at  pleasure,  and  the  name,  style  and  title  by  them  respectively  provided 
and  declared  as  aforesaid,  shall  be  able  and  capable  in  law  to  sue  and  be 
sued,  plead  and  be  impleaded,  in  any  court,  before  any  judge  or  justice,  in 
all  manner  of  suits,  complaints,  pleas,  causes,  matters  and  demands  what- 
soever, and  all  and  every  matter  and  thing  therein  to  do,  in  as  full  and 
effectual  a  manner  as  any  other  person  or  persons,  bodies  politic  and  cor- 
porate, within  this  commonwealth,  may  or  can  do ;  and  shall  be  re- 
spectively authorized  and  empowered  to  make  rules,  regulations  and  ordi- 
nances, and  to  do  every  thing  needful  for  the  good  government  and  sup- 
port of  the  affairs  of  the  said  corporation,  respectively  :  Provided  always. 
That  the  said  by-laws,  rules  and  ordinances,  or  any  of  them,  be  not  re- 
pugnant to  the  constitution  and  laws  of  the  United  States,  to  the  constitu- 
tion and  laws  of  this  commonwealth,  or  to  the  instrument  upon  which  the 
said  corporations  respectively  are,  as  aforesaid,  formed  and  established. 

Sect.  VI.  Each  corporation  established  by  virtue  of  this  act,  and  the 
successors  thereof  respectively,  by  the  proper  name,  style  and  title,  shall 
be  able  and  capable  in  law,  according  to  the  terms  and  conditions  of  the 
instrument  upon  which  the  said  corporations  respectively  are,  as  aforesaid, 
formed  and  established,  to  take,  receive  and  hold,  in  fee  simple,  lands 
and  tenements,  not  exceeding  in  the  whole  two  thousand  acres,  in  not 
more  than  three  separate  parcels,  and  the  same  to  use  and  convey  in  fee 
simple  :  Provided  however,  That  such  corporations  shall  not  hold  real 
estate'in  more  than  one  county,  or  two  counties  which  shall  adjoin  each 
other. 

Sect.  VII.  The  corporations  established  by  virtue  of  this  act,  and  the 
successors  thereof,  shall  use  and  employ  their  moneys,  lands  and  tenements, 
in  the  making  and  manufacturing  iron  with  coke  or  mineral  coal,  and  in 
the  transportation  thereof  to  market;  and  vending  the  same,  and  for  no 
other  purposes  whatsoever ;  neither  shall  such  corporation  have  or  exer- 
cise any  banking  privileges,  nor  do  any  thing  which  may  not  be  necessary 
for  carrying  on  the  business  of  the  said  company  in  such  making,  manu- 
facturing, transporting  and  vending  such  iron :  Provided,  That  nothing 
herein  contained,  shall  be  construed  to  empower  such  corporation  to  manu- 
facture iron  which  has  not  been  manufactured  from  the  ore,  with  coke  or 
mineral  coal. 

Sect.  VIII.  The  corporation  established  by  virtue  of  this  act,  shall  an- 
nually, on  or  before  the  first  day  of  December  in  each  and  every  year, 
make  a  return,  attested  by  the  oath  of  the  president  or  secretary  of  such 
corporation,  of  the  transactions  of  such  corporations,  to  the  secretary  of 
the  commonwealth,  who  shall  report  the  same  to  the  legislature,  in  which 
return  the  said  corporation  shall  state  the  amount  of  the  capital  stock  sub- 
scribed, and  the  amount  of  the  same  paid  in,  the  number  of  acres  of  land 
held  by  it,  the  number  and  nature  of  the  works  used  by  it,  and  the  quan- 
tity and  kind  of  iron  made  and  manufactured  by  it,  during  the  current 
year. 

Sect.  IX.  The  stock  of  such  corporations  shall  be  assignable  and  trans- 
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ferrable  by  the  holders  thereof,  to  such  persons  as  they  may  think  proper, 
according  to  such  rules  as  the  by-laws  shall  prescribe,  but  no  stockholder 
shall  be  permitted  to  transfer  his  stock  while  any  instalment  due  thereon 
shall  remain  unpaid,  except  by  a  special  order  of  the  board  of  directors  to 
that  effect. 

Sect.  X.  Dividends  of  so  much  of  the  profits  of  such  corporations  as 
shall  appear  advisable  to  the  directors  or  managers,  shall  be  declared  twice 
in  every  year,  and  paid  to  the  stockholders,  or  their  legal  representatives, 
on  demand,  at  any  time  after  the  expiration  of  ten  days  therefrom,  but 
they  shall  in  no  case  exceed  the  amount  of  the  net  profits  actually  ac- 
quired by  said  company,  so  that  the  capital  stock  shall  never  thereby  be 
impaired  ;  and  if  the  said  directors,  or  managers  shall  make  any  dividend 
which  shall  impair  the  capital  stock  aforesaid,  the  directors  or  managers 
consenting  thereto,  shall  be  liable  to  said  company  in  their  individual  ca- 
pacities, for  the  amount  of  the  stock  so  divided,  and  each  director  present 
when  such  dividend  is  made,  shall  be  adjudged  consenting  thereto,  unless 
he  forthwith  enter  his  protest  on  the  minutes  of  the  board,  and  give  public 
notice  to  the  stockholders  of  the  declaring  of  such  dividend :  Provided, 
That  the  said  company  or  companies,  shall  make  an  annual  return,  on  the 
oath  of  the  president,  or  secretary  of  said  company  or  companies,  of  the 
amount  of  dividends,  and  they  shall  pay  into  the  state  treasury  a  tax  of 
eight  per  cent  on  all  dividends  where  they  shall  declare  dividends  ex- 
ceeding six  per  cent  per  annum. 

Sect.  XI.  It  shall  be  lawful  for  the  legislature,  at  any  time,  to  amend, 
alter,  or  repeal  this  law,  and  amend,  alter,  or  abolish  any  corporation  or 
charter  which  may  be  created  under  it. 


mtftxmtn  anti  3fttsticcs  of  tfic  $cacc* 

(See  JUSTICES  OF  THE  PEACE,  antea  p.  352.) 


Certain  powers  vested  in  the  justices 
of  the  peace  in  Philadelphia  county, 
Their  fees,  &c., 


Justices  of  the  peace  made  aldermen,    3 
Part  of  former  law  repealed,  4 


Act  of  16th  June  1836,  Pamph.  p.  809. 

A  supplement  to  an  act  entitled,  "  An  act  relating  to  aldermen  for  the  county  of 
Philadelphia,"  passed  the  fourth  day  of  May,  eighteen  hundred  and  thirty-two. 

1.     Sect.  I.  From  and  after  the  passage  of  this  act,  all  justices  of  the. 
peace  resident  in  the  district  of  the   Northern  Liberties,  the  district  of 
Southwark,  the  townships  of  Moyamensing  and  Passyunk,  the  district  of 
Spring  Garden,  and  the  district  of  Kensington,  in  the  county  of  Philadel- 
hia,  who  have  been  appointed  and  commissioned  prior  to  the  fourth  day 
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of  May,  eighteen  hundred  and  thirty-two,  respectively  shall  have,  possess, 
and  exercise  all  the  powers,  authority  and  jurisdiction  that  they  had, 
possessed  and  exercised,  at  and  immediately  before  the  passing  of  the 
act  to  which  this  is  a  supplement,  and  all  the  powers,  authority,  and 
jurisdiction  that  aldermen  in  the  above  named  districts  and  townships 
now  have,  possess  and  exercise. 

2.  Sect.  II.  Said  justices  of  the  peace  resident  in  the  above  named 
districts  and  townships,  and  who  have  been  appointed  and  commissioned 
prior  to  the  fourth  of  May  eighteen  hundred  and  thirty-two,  as  afore- 
said, respectively  shall  be  entitled  to  have,  demand  and  receive  the  same 
fees,  perquisites  and  compensation  that  they  were  entitled  to  have,  demand 
and  receive,  at  and  immediately  before  the  passing  of  the  act  to  which 
this  is  a  supplement,  and  the  same  which  aldermen  in  the  above  named 
districts  and  townships  are  now  by  law  entitled  to  have,  demand  and 
receive, 

3.  Sect.  III.  Said  justices  of  the  peace  respectively  shall,  by  virtue 
of  their  offices,  be  aldermen  of  the  county  of  Philadelphia. 

4.  Sect.  VI.  The  sixth  section  of  the  act  to  which  this  is  a  supple- 
ment, be  and  the  same  is  hereby  repealed  :  Provided,  that  the  operation 
of  this  act,  shall  not  extend  or  apply  to  any  justice  or  justices  of  the 
peace  who  have  been  appointed  or  commissioned  since  the  fourth  day  of 
May,  eighteen  hundred  and  thirty-two,  or  who  may  hereafter  be  appointed 
or  commissioned. 


NOTES  AND  REFERENCES. 

A  magistrate  refusing  to  permit  bail  to  be  entered  for  an  appeal  from  a  judgment 
rendered  by  him,  denies  the  appeal  itself.     Gregor  v.  Slingluff,  1  Miles' s  Rep.  210. 

It  seems  that  a  constable,  who  is  in  default  in  not  executing  an  execution  issued  by 
a  magistrate,  and  against  whom  for  such  default  a  scire  facias  issues  according  to 
the  12th  section  of  the  act  of  March  20th,  1810,  upon  which  judgment  is  rendered 
against  him  by  the  magistrate,  is  not  entitled  to  an  appeal  from  such  judgment. 
Ibid. 

Indictment  against  a  justice  of  the  peace  for  refusing  a  copy  of  his  proceedings. 
Averment  of  tender  of  eighteen  and  three  quarter  cents,  for  a  copy  of  his  proceedings 
at  large,  is  sufficient.     Bailey  v.  The  Commonwealth,  5  Raicle  59. 

An  appeal  does  not  lie  from  the  judgment  of  a  justice  of  the  peace,  where  the 
amount  of  the  demand  is  not  set  forth  on  his  docket.  Walter  v.  Bechtol,  5  Rawle 
228. 

Payment  of  all  the  taxed  costs  is  essential  to  perfect  an  appeal ;  and  it  is  error  to 
refuse  to  strike  off  an  appeal  when  all  the  taxed  costs  have  not  been  paid.     Ibid. 

As  to  costs  on  appeal  from  judgment  of  justice.     Wildemuth  v.  High,  Ibid.  321. 
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(See  ARBITRAMENT  AND  AWARD,  unlea,  p.  32.) 


Any  persons  may  agree  that  their  sub- 
mission to  reference  shall  be  made 
a  rule  of  court,  &c,  1 

Such  agreement  may  be  made  a  rule 
of  court,  &c  ,  2 

Parties  may  agree  to  a  rule  of  court, 
for  the  reference  of  questions  of 
fact,  and  effect  thereof,  3 

Either  party  may  except  to  an  award, 
and  cause  of  exception,  4 

If  exceptions  are  not  filed,  the  award 
may  be  enforced,  5 

Parties  to  a  suit  may  agree  to  refer, 
and  the  award  to  have  the  effect  of 
a  verdict,  G 

Court  may  upon  exceptions,  refer 
the  cause  back  to  the  same  re- 
ferees, 7 

Either  party  may  enter  a  rule  of  re- 
ference, 8 

Such  rule  not  to  be  entered  until  after 
declaration  filed,  9 

Nor  while  a  cause  is  set  down  for  trial, 
&c,  10 

Prothonotary  to  enter  such  rule,  &c.     11 

Party  to  serve  a  copy  of  the  rule,  and 
manner  thereof,  12 

Proceedings  on  the  day  appointed 
for  appointment  of  arbitrators,  if 
both  parties  attend,  13 

Proceedings  if  only  one  of  the  parties 
attend,  14 

How  the  time  and  place  of  meeting 
shall  be  fixed,  15 

Party  entering  the  rule,  to  serve 
copies  of  the  certificate  of  appoint- 
ment, &c,  16 

Proceedings  if  only  one  of  the  parties 
attends  the  meetings  of  the  arbitra- 
tors, 17 

Proceedings  if  all  the  arbitrators  shall 
not  attend,  18 

Arbitrators  to  be  sworn  or  affirmed,       19 

Whenevidence,  &c, heard,  award  to 
be  made,  20 

Arbitrators  not  to  receive  pay,  unless 
award  filed  within  seven  days  after 
they  have  agreed,  21 

Proceedings  if  one  of  the  arbitrators 
should  die,  &c,  22 

Prothonotary  to  enter  the  award  on 
his  docket,  &c,  \  23 

Awards  to  have  the  effect  of  a judg^ 
ment,  24 

The  court   may  in   certain  circum- 
stances allow  a  non  suit  after  ap- 
peal, 25 
II.— 58 


Court  may  set  aside  award,    under 

certain  circumstances,  20 

Either  party  may  appeal,  under  cer- 
tain regulations,  27 

Appeal  may  be  allowed  under  certain 
circumstances,  without  payment  of 
costs,  &c,  23 

Recognizance  to  be  given  by  the 
plaintiff,  if  appellant,  29 

Recognizance  to  be  given  by  the  de- 
fendant, if  appellant,  30 

Executors,  &c.  may  appeal  without 
affidavit,  &c,  31 

The  costs  paid  on  appeal  may  be  re- 
covered back,  32 

Appeal  not  to  be  withdrawn  without 
consent,  33 

Prothonotary  to  issue  execution,  &c, 
if  appeal  b'e  not  entered,  34 

If  the  prothonotary  be  interested,  the 
duties  herein  required  to  be  per- 
formed by  the  recorder  of  deeds, 
&c,  35 

Penalty  for  not  serving  copy  of  rule, 
&c,  30 
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&c,  37 

Books,  &c.  not  to  be  produced  on 
trial,  which  shall  have  been  with- 
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Form  of  an  attachment  by  the  same,     42 

Referees,  &c.  may  punish  by  fine,        43 

Certificate  to  be  made  in  such  case,      44 

How  the  same  to  be  collected,  45 
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the  depositions  to  be  used  before 
referees,  &c,  47 

Referees  and  arbitrators  may  require 
the  payment  of  costs,  on  adjourn- 
ment, 48 

Daily  pay  of  referees  and  arbitia- 
tors,  49 

Penalty  on  attempting  to  corrupt  re- 
ferees or  arbitrators,  50 

Penalties  on  referees  and  arbitrators 
receiving  rewards,  &c  ,  51 

Fees  to  constables,  &c.  to  be  the  same 
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Fines  and  forfeitures,  how  to  be  col- 
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Act  of  16th  June  1836,  Pamph.  p.  715. 

* 

An  act  relating  to  reference  and  arbitration. 

1.  Sect.  I.  It  shall  be  lawful  for  all  persons  desirous,  to  end  by- 
arbitration,  any  controversy,  suit  or  quarrel,  except  such  as  respect  the 
title  to  real  estate,  to  agree  in  writing,  that  their  submission  of  the  same 
to  the  award  or  umpirage  of  any  person  or  persons,  shall  be  made  a  rule 
of  any  court  of  record  of  this  commonwealth,  having  jurisdiction,  which 
the  parties  shall  choose,  and  they  shall  insert  such  their  agreement  in 
their  submission,  or  the  condition  of  the  bond  or  promise  whereby  they 
may  oblige  themselves,  respectively,  to  submit  to  the  award  or  umpirage 
of  any  person  or  persons. 

2.  Sect.  II.  When  any  agreement  shall  be  made  as  aforesaid,  and 
inserted  in  the  submission,  or  promise,  or  condition  of  the  respective 
bond,  the  same  shall,  upon  producing  an  affidavit  thereof,  made  by  the 
witnesses  thereto,  or  any  one  of  them,  in  the  court  of  which  the  same 
is  agreed  to  be  made  a  rule,  and  filing  the  said  affidavit  in  court,  be  entered 
of  record  in  such  court,  and  a  rule  shall,  thereupon,  be  made  by  the  said 
court,  that  the  parties  shall  submit  to,  and  finally  be  concluded  by  the 
arbitration  or  umpirage,  which  shall  be  made  pursuant  to  such  submis- 
sion. 

3.  Sect.  III.  It  shall  be  lawful  also,  for  the  parties  to  any  suit,  to 
consent  as  aforesaid,  to  a  rule  of  court,  for  referring  all  matters  of  fact  in 
controversy  in  such  suit,  to  referees,  as  aforesaid,  reserving  all  matters  of 
law  arising  thereupon  for  the  decision  of  the  court,  and  the  report  of  such 
referees,  setting  forth  the  facts  found  by  them,  shall  have  the  same  effect 
as  a  special  verdict,  and  the  court  shall  and  may  proceed  thereupon,  in 
like  manner  as  upon  a  special  verdict,  and  either  party  may  have  a  writ 
of  error  to  the  judgment,  entered  thereupon,  as  in  the  case  of  a  judgment 
entered  upon  special  verdict. 

4.  Sect.  IV.  The  party  against  whom  an  award  shall  be  made,  as 
aforesaid,  may  except  thereto,  within  such  time  as  the  court,  by  their 
rules,  shall  direct,  for  either  of  the  following  causes,  and  for  no  other, 
viz.: 

I.  That  the  arbitrators  or  umpire  misbehaved  themselves  in  the  case,  or 

II.  That  they  committed  a  plain  mistake  in  matter  of  fact,  or  matter  of 
law,  or 

III.  That  the  award  was  procured  by  corruption  or  other  undue  means. 

5.  Sect.  V.  If  exceptions  shall  not  be  filed  within  the  time  limited, 
as  aforesaid,  or  if  upon  exceptions  filed  the  court  shall  confirm  the  award, 
the  party  neglecting  or  refusing  to  perform  and  execute  the  same,  or  any 
part  thereof,  shall  be  liable  to  all  the  penalties  of  contemning  a  rule  of 
court,  when  he  is  a  suitor  or  defendant  in  such  court,  and  the  court,  on 
motion,  may  issue  process  accordingly,  or  the  said  court  may,  on  motion, 
award  an  execution,  or  executions,  to  carry  the  same  into  effect. 
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6.  Sect.  VI.  In  all  cases  where  the  parties  to  any  suit  shall,  by 
themselves,  their  attorneys  or  agents,  consent  to  a  rule  of  court,  lor 
referring  the  matters  in  controversy  in  such  suit  to  certain  persons, 
mutually  chosen  by  them,  the  award  of  such  referees,  if  made  according 
to  the  submission  of  the  parties,  being  approved  of  by  the  court,  and 
entered  upon  the  record,  shall  have  the  sarJffe  effect,  and  shall  be  deemed 
and  taken  to  be  as  available  in  law  as  the  verdict  of  a  jury,  and  the  party 
in  whose  favour  such  report  shall  be  made,  whether  plaintiff  or  defendant, 
shall  have  judgment  thereon,  and  the  like  process  for  the  recovery  thereof 
as  on  a  verdict  in  an  action  commenced  by  such  party. 

7.  Sect.  VII.  If  upon  exceptions  filed  to  any  award,  it  shall  appear 
to  the  court  that  the  referees  have  made  a  mistake,  in  fact  or  law,  it  shall 
be  lawful  for  such  court  to  refer  the  cause  back  to  the  same  referees,  for 
such  further  or  other  proceedings  therein  as  shall  be  expedient. 

8.  Sect.  VIII.  It  shall  be  lawful  for  either  party  in  any  civil  suit  or 
action,  his  agent  or  attorney,  to  enter  at  the  prothonotary's  office  a  rule 
of  reference,  wherein  he  shall  declare  his  determination  to  have  arbitrators 
chosen  on  a  day  certain,  to  be  mentioned  therein,  not  exceeding  thirty 
days  thereafter,  for  the  trial  of  all  matters  in  variance  in  the  suit  between 
the  parties. 

9.  Sect.  IX.  Provided,  That  it  shall  not  be  lawful  for  the  plaintiff 
in  any  suit  to  enter  such  rule,  until  after  a  declaration  or  statement  of  the 
cause  of  action  shall  have  been  filed  by  him. 

10.  Sect.  X.  And  provided  also,  That  no  suit  or  action  which  shall 
be  set  down  for  trial  at  any  court,  shall  be  referred  (except  by  consent 
of  parties)  within  thirty  days  before,  nor  during  the  sitting  of  such  court, 
unless  such  suit  or  action  shall  have  been  previously  continued  to  the  next 
term. 

11.  Sect.  XI.  It  shall  be  the  duty  of  the  prothonotary  with  whom 
any  such  rule  shall  be  filed,  to  enter  the  same  of  record,  and  to  deliver  to 
the  party  filing  the  same,  a  copy  thereof,  duly  certified. 

12.  Sect.  XII.  It  shall  be  the  duty  of  the  party,  his  agent  or  attorney 
entering  the  rule  as  aforesaid,  to  cause  a  copy  of  such  certified  rule  to  be 
served  on  the  opposite  party,  his  agent  or  attorney,  at  least  fifteen  days 
before  the  day  fixed  in  such  rule  for  the  appointment  of  arbitrators,  and 
the  manner  of  such  service  shall  be,  by  delivering  such  copy  to  the  party 
personally,  his  agent  or  attorney,  or  if  the  said  party  cannot  be  found, 
and  have  no  agent  or  attorney,  by  leaving  such  copy  at  his  last  place  of 
abode,  and  in  the  case  of  a  corporation,  such  copy  shall  be  served  on  the 
president,  or  other  principal  officer,  cashier,  secretary,  or  chief  clerk  of 
the  corporation. 

13.  Sect.  XIII.  On  the  day  fixed  for  the  appointment  of  arbitrators, 
if  both  parties  attend,  either  in  person  or  by  their  agents  or  attorneys, 
the  arbitrators  shall  be  chosen  in  the  following  manner,  viz. : 

I.  The  number  of  the  arbitrators,  which  shall  be  either  three  or  five, 
shall  be  fixed  by  the  parties,  or  if  they  cannot  agree,  by  the  prothono- 
tary :  Provided,  That  the  parties  may  agree  to  refer  the  cause  to  any 
one  person  whom  they  shall  concur  in  choosing. 

II.  If  the  number  fixed  be  three,  the  plaintiff"  shall  then  nominate  one 
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person,  if  five,  lie  shall  nominate  two,  and  if  all,  or  either,  be  object- 
ed to  by  the  defendant,  lie  shall  nominate  other  persons  in  place  of 
those  objected  to,  until  lie  shall  have  nominated  six  persons  for  every 
person  so  allowed  by  him  to  be  nominated. 

III.  The  defendant  shall  then  nominate  in  like  manner,  an  equal  number 
of  persons,  subject  in  like  manner,  to  objection  on  the  part  of  the  plain- 
tiff. 

IV.  If  the  parties  agree  in  the  choice  of  arbitrators,-  as  aforesaid,  the 
umpire  shall  be  chosen  as  follows  :  The  parties  shall  nominate  alter- 
nately, beginning  with  the  plaintiff,  seven  persons,  the  opposite  party 
having  the  right  to  object  to  the  nomination,  and  if  all  the  persons 
thus  nominated  be  objected  to,  the  prothonotary  shall  nominate  a  suit- 
able and  disinterested  person  ;  if  he  be  objected  to,  he  shall  name  another, 
and  so  on,  until  he  shall  name  seven  persons,  and  if  all  be  objected 
to,  he  shall  make  out  a  list  of  five  such  persons,  and  the  parties 
shall  then  strike  out  alternately,  beginning  with  the  plaintiff,  until  the 
name  of  only  one  person  be  left,,  who  shall  be  the  umpire. 

V.  If  the  parties  cannot  agree  in  the  choice  of  arbitrators,  as  aforesaid, 
the  prothonotary  shall  make  out  a  list,  containing  the  names  of  five 
suitable  and  disinterested  persons  for  each  of  the  number  of  arbitra- 
tors, so  as  aforesaid  fixed  upon,  from  which  list,  the  parties  shall 
strike  out,  alternately,  beginning  with  the  plaintiff,  until  the  number 
be  left  which  was  fixed,  and  the  persons  so  selected,  shall  be  the  ar- 
bitrators. 

VI.  If  the  parties  agree  as  to  one  or  more  of  the  arbitrators,  and  differ 
as  to  one  or  more,  the  like  proceedings  shall  be  had  to  supply  the  defi- 
ciency, and  complete  the  number  of  arbitrators  so  fixed  upon. 

14.  Sect.  XIV.  If  only  one  of  the  parties  attend  on  the  day  fixed  for 
the  appointment  of  the  arbitrators,  the  proceedings  shall  be  as  follows  : 

I.  If  the  party  attending  be  the  party  by  whom  the  rule  of  reference 
was  entered,  proof  shall  be  made  that  the  notice  was  duly  served  on 
the  opposite  party,  in  the  manner  hereinbefore  provided,  and  the  proof 
of  the  service  shall  be  the  oath  or  affirmation  of  the  person  by  whom 
it  was  made. 

II.  It  shall  be  the  duty  of  the  prothonotary  to  fix  the  number  of  the  ar- 
bitrators, to  nominate  for  the  absent  party,  and  to  object  to  the  nomi- 
nations made  by  the  party  present,  if  he  shall  think  it  necessary. 

III.  If  in  such  case,  all  the  persons  nominated  on  either  side  shall  be 
objected  to,  the  like  proceedings  shall  be  had  for  the  choice  of  arbi- 
trators, as  if  both  parties  were  present,  except  that  the  duties  required 
to  be  performed  by  the  prothonotary  in  such  case,  shall  be  performed 
by  the  recorder  of  deeds,  the  sheriff,  coroner,  or  treasurer  of  the 
proper  county. 

15.  Sect.  XV.  The  day,  hour,  and  place  of  meeting  of  the  arbitra- 
tors, shall  be  fixed  by  the  parties,  if  present,  and  able  to  agree  there- 
upon, but  otherwise,  it  shall  be  the  duty  of  the  prothonotary  to  determine 
the  same :  Provided,  That  in  such  case,  the  day  and  meeting  shall  not 
be  less  than  ten,  nor  more  than  twenty  days  after  their  appointment. 

16.  Sect.  XVI.  It  shall  be  the  duty  of  the  party  by  whom  the  rule 


ARBITRATION  AND  REFERENCE.  485 

(Act  of  16th  June  1830.) 

of  reference  shall  have  been  entered,  to  procure  from  the  prothonotary  a 
certified  copy  of  the  record,  containing  the  names  of  the  arbitrators,  and 
the  time  and  place  of  their  meeting,  and  to  serve  a  copy  of  the  same  on 
each  of  the  arbitrators,  and  also  on  the  opposite  party,  if  he  reside  within 
the  city  or  county,  and  if  not,  upon  his  agent  or  attorney,  giving  at  least 
ten  days'  notice  previous  to  the  day  of  meeting. 

17.  Sect.  XVII.  If  only  one  of  the  parties  shall  attend  on  the  day 
appointed  for  the  meeting  of  the  arbitrators,  and  the  arbitrators,  or  one 
or  more  of  them,  shall  attend,  the  proceedings  shall  be  as  follows: 

I.  If  the  party  attending  be  the  party  by  whom  the  rule  of  reference 
was  entered,  proof  shall  be  made  that  due  notice  of  the  time  and  place 
of  meeting  was  given  to  the  opposite  party,  as  hereinbefore  provided. 

II.  If  the  party  absent  shall  have  been  prevented  from  attending  by 
sickness,  or  other  unavoidable  cause,  and  notice  thereof  shall  be  given 
to  the  arbitrators  or  arbitrator  present,  of  the  sufficiency  of  which  cause 
such  arbitrators  or  arbitrator  shall  judge,  an  adjournment  shall  take  place, 
to  such  subsequent  time  as  the  said  arbitrators  or  arbitrator  shall  fix. 

18.  Sect.  XVIII.  If  the  whole  number  of  arbitrators  shall  not  attend 
on  the  day  appointed  for  the  meeting,  the  proceedings  shall  be  as  fol- 
lows : 

I.  Proof  shall  be  made  that  due  notice  of  the  time  and  place  of  meeting 
was  given  to  the  arbitrator  or  arbitrators  absent,  as  hereinbefore  provi- 
ded. 

II.  If  both  parties  be  present,  either  in  person  or  by  their  agents  or  attor- 
neys, the  place  of  the  arbitrator  or  arbitrators  absent,  may  be  supplied 
by  the  parties  aforesaid,  if  they  can  agree  upon  suitable  persons. 

III.  If  the  parties  shall  be  unable  to  agree,  the  arbitrator  or  arbitrators 
present,  shall  appoint  a  suitable  person  or  persons  to  fill  the  vacancy. 

IV.  If  one  of  the  parties  be  absent,  and  no  sufficient  reason  be  assigned 
as  aforesaid  for  such  absence,  it  shall  be  lawful  for  the  arbitrators  or  ar- 
bitrator present,  to  appoint  a  suitable  person  or  persons  to  fill  the  va- 
cancy. 

19.  Sect.  XIX.  When  the  whole  number  of  the  arbitrators  shall  be 
assembled,  they  shall  be  sworn  or  affirmed,  justly  and  equitably  to  try  all 
matters  in  variance  submitted  to  them,  which  oath  or  affirmation  may 
be  administered  to  them  by  any  person  having  authority  to  administer 
oaths,  or  in  the  absence  of  such  person,  by  one  of  their  number. 

20.  Sect.  XX.  As  soon  as  the  arbitrators  shall  have  heard  the  evi- 
dence and  allegations  of  the  parties,  they  shall  proceed  to  determine  the 
matters  in  Controversy  submitted  to  them,  and  they  shall  make  out  their 
award,  which  shall  be  signed  by  all,  or  a  majority  of  them,  and  shall  trans- 
mit the  same  to  the  prolhonotary,  within  seven  days  after  they  shall  have 
agreed  upon  the  same. 

21.  Sect.  XXI.  Arbitrators  appointed  as  aforesaid,  shall  not  be  en- 
titled to  receive  any  daily  pay,  or  other  compensation,  unless  they  make 
their  report,  and  transmit  the  same  to  the  prolhonotary,  within  seven  days 
after  they  shall  have  agreed  upon  the  same. 

22.  Sect.  XXII.  Provided,  That  if  one  of  the  arbitrators  aforesaid 
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shall  die,  or  become  incapable,  or  shall  refuse  to  attend  to  the  duties  of 
his  appointment,  or  shall  remove  or  depart  from  the  county,  it  shall  be 
lawful  for  the  remaining  arbitrators  to  proceed  with  the  cause,  and  make 
an  award,  if  they  can  agree  upon  the  same  ;  but  if  they  cannot  agree  there- 
upon, it  shall  be  lawful  for  them  to  appoint  an  umpire,  and  the  umpire  so 
appointed,  together  with  the  said  arbitrators,  shall  proceed  with  the  cause 
and  make  an  award. 

23.  Sect.  XXIII.  It  shall  be  the  duty  of  the  prothonotary  receiving 
such  award,  forthwith  to  enter  the  same,  of  record,  in  the  proper  dock- 
ets. 

24.  Sect.  XXIV.  Every  award  so  entered,  shall  have  the  effect  of  a 
judgment,  with  respect  to  the  party  against  whom  it  is  made,  from  the 
time  of  the  entry  thereof,  and  shall  be  a  lien  upon  his  real  estate  until  re- 
versed upon  appeal,  or  satisfied  according  to  law. 

25.  Sect.  XXV.  Provided,  That  the  court  may,  after  appeal,  allow 
the  plaintiff  to  suffer  a  non  suit,  with  like  effect  as  if  the  cause  had  not 
been  referred,  as  aforesaid,  if  the  special  circumstances  of  the  case  shall 
appear  to  require  it. 

26.  Sect.  XXVI.  It  shall  be  lawful  for  the  court  to  set  aside  an 
award  of  arbitrators,  on  due  proof. 

I.  That  the  arbitrators  misbehaved  themselves  in  the  course  of  the  heai*- 
ings  before  them. 

II.  That  the  award  was  procured  by  corruption,  or  other  undue  means. 

27.  Sect.  XXVII.  Either  party  may  appeal  from  an  award  of  arbi- 
trators, to  the  court  in  which  the  cause  was  pending  at  the  time  the  rule 
of  reference  was  entered,  under  the  following  rules,  regulations  and  restric- 
tions, viz. : 

I.  The  party  appellant,  his  agent  or  attorney,  shall  make  oath  or  af- 
firmation, that  "  it  is  not  for  the  purpose  of  delay  such  appeal  is  en- 
tered, but  because  he  firmly  believes  injustice  has  been  done." 

II.  Such  party,  his  agent  or  attorney,  shall  pay  all  costs  that  may  have 
accrued  in  such  suit  or  action. 

III.  The  party,  his  agent  or  attorney,  shall  enter  into  the  recognizance 
hereinafter  mentioned. 

IV.  Such  appeal  shall  be  entered,  and  the  costs  paid,  and  recognizance 
filed,  within  twenty  days  after  the  day  of  the  entry  of  the  award  of  the 
arbitrators  on  the  docket. 

28.  Sect.  XXVIII.  Provided,  That  if  the  party  against  whom  any 
award  shall  be  made  as  aforesaid,  not  being  the  party  by  whom  the  rule 
of  reference  was  taken  out,  shall  apply  by  petition  to  a  judge  of  the  court 
in  which  such  action  is  depending,  and  shall  therein  set  forth,  that  by 
reason  of  poverty  he  is  unable  to  pay  the  costs  of  the  suit  as  aforesaid,  and 
shall  make  affidavit  of  such  facts,  it  shall  be  lawful  for  such  judge,  after 
due  notice  to  the  opposite  party,  if  he  shall  be  satisfied  of  the  truth  of  the 
statements  in  such  petition,  to  make  an  order  that  the  appeal  of  such  party 
in  the  case  shall  be  good,  although  the  costs  shall  not  be  paid  by  him  as 
aforesaid. 

29.  Sect.  XXIX.  If  the  plaintiff  be  the  appellant,  he  shall,  by  himself, 
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his  agent  or  attorney,  with  one  or  more  sufficient  sureties,  be  bound  in 
recognizance  to  the  defendant,  the  condition  of  which  shall  be,  that  if  he 
shall  not,  in  the  event  of  the  suit,  recover  a  sum  greater,  or  a  judgment 
more  favourable  to  him  than  the  award  of  the  arbitrators,  he  shall  pay  all 
costs  that  shall  accrue  in  consequence  of  said  appeal,  and  one  dollar  for 
every  day  lost  by  the  defendant  in  attending  on  such  appeal. 

30.  Sect.  XXX.  If  the  defendant  be  the  appellant,  he  shall,  by  him- 
self, his  agent  or  attorney,  with  one  or  more  sufficient  sureties,  in  the 
nature  of  special  bail,  be  bound  in  recognizance  to  the  plaintiff,  the  con- 
dition of  which  shall  be,  that  if  the  plaintiff  in  the  event  of  the  suit,  shall 
obtain  a  judgment  for  a  sum  equal  to  or  greater,  or  a  judgment  as,  or  more 
favourable  than  the  award  of  the  arbitrators,  the  said  defendant  shall  pay 
all  the  costs  that  may  accrue  in  consequence  of  the  said  appeal,  together 
with  the  sum  or  value  of  the  property  or  thing  awarded  by  the  arbitrators, 
with  one  dollar  for  every  day  that  shall  be  lost  by  the  plaintiff  in  attending 
to  such  appeal,  or  in  default  thereof,  that  the  said  defendant  shall  be  sur- 
rendered to  the  jail  of  the  proper  county. 

31.  Sect.  XXXI.  Provided,  That  in  all  cases  in  which  executors, 
administrators,  or  other  persons  suing  or  sued  in  a  representative  character, 
or  minors,  shall  be  the  party  appellant  from  an  award,  the  appeal  shall  be 
good  without  payment  of  costs  or  entering  in  recognizance  as  aforesaid, 
if  such  appellant  shall  not  have  taken  out  the  rule  of  reference. 

32.  Sect.  XXXII.  The  costs  to  be  paid  by  the  appellant,  as  herein- 
before required,  may  nevertheless  be  taxed  in  the  appellant's  bill,  and 
recovered  of  the  adverse  party,  if,  in  the  event  of  the  suit,  the  appellant 
is  entitled  to  recover  costs  agreeably  to  the  provisions  of  this  act. 

33.  Sect.  XXXIII.  No  appeal  as  aforesaid  shall  be  withdrawn,  with- 
out the  consent,  in  writing,  of  the  opposite  party  first  had  and  obtained, 
and  it  shall  be  the  duty  of  the  prothonotary  to  whom  such  written  consent 
may  be  delivered,  to  file  the  same  among  the  records  in  the  cause. 

34.  Sect.  XXXIV.  If  the  appeal  as  aforesaid  shall  not  be  entered 
within  the  time  hereinbefore  limited,  it  shall  be  the  duty  of  the  prothono- 
tary, at  the  request  of  the  party  in  whose  favour  the  award  shall  have 
been  made,  to  issue  execution,  or  such  other  process  as  may  be  necessary 
and  proper,  to  carry  into  effect  the  judgment  entered  upon  such  award, 
subject,  nevertheless,  to  the  provisions  of  the  law  concerning  the  stay  of 
execution  upon  judgments. 

35.  Sect.  XXXV.-  In  all  suits  or  actions  in  which  the  prothonotary 
of  the  court  shall  be  a  party,  or  in  which  he  may  be  interested,  the  duties 
hereinbefore  required  to  be  performed  by  him  shall  be  performed  by  the 
recorder  of  deeds,  the  clerk  of  the  orphan's  court,  the  sheriff,  coroner,  or 
treasurer  of  the  same  county. 

36.  Sect.  XXXVI.  If  the  party  by  whom  a  rule  of  reference  shall  be 
entered,  his  agent  or  attorney,  shall  fail  to  cause  a  copy  of  the  certified  rule, 
or  of  the  record  containing  the  names  of  the  arbitrators,  and  of  the  time 
and  place  of  meeting,  to  be  served,  as  is  hereinbefore  required,  he  shall, 
for  every  such  default,  forfeit  and  pay  the  sum  of  twenty-five  dollars,  one 
half  to  the  use  of  the  county,  and  the  other  half  to  the  use  of  the  person 
who  will  sue  for  the  same  :   Provided,   That  nothing  herein  contained, 
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shall  he  deemed  to  deprive  the  court  of  the  right  of  setting  aside  any  award 
obtained  without  due  notice,  as  aforesaid,  or  shall  interfere  with  the  right 
of  the  party  to  recover  such  damages  as  he  may  have  sustained. 

37.  Skct.  XXXVII.  If  any  person  appointed  an  arbitrator,  and  resid- 
ing within  the  county,  having  received  due  notice  of  his  appointment, 
shall  fail  to  attend  and  take  upon  himself  the  duties  of  the  appointment, 
unless  prevented  by  sickness,  or  other  unavoidable  cause,  he  shall,  for 
every  such  default,  forfeit  and  pay  the  sum  of  two  dollars,  to  be  recovered 
by  either  party,  who  shall  first  sue  for  the  same  :  Provided,  That  no  ar- 
bitrator shall  be  compelled  to  serve  on  more  that  ten  appointments  in  any 
one  year. 

38.  Sect.  XXXVIII.  On  the  trial  of  any  cause,  after  an  appeal  from 
an  award  of  arbitrators,  it  shall  not  be  lawful  for  the  appellant  to  produce 
as  evidence  in  court,  any  books,  papers  or  documents,  which  he  had  in 
his  power  to  produce  at  the  time  of  the  arbitration,  and  withheld  from  the 
arbitrators,  after  being  required  by  the  arbitrators  to  produce  the  same. 

39.  Sect.  XXXIX.  Nothing  in  this  act  contained,  shall  be  taken  to 
authorize  the  entering  a  rule  of  arbitration  in  either  of  the  following  cases, 
viz. : 

I.  Appeal  to  a  register's  court. 

II.  Issues  directed  to  any  court  to  ascertain  a  fact  or  facts. 

III.  Actions  upon  bail  bonds  and  recognizances. 

IV.  Actions  upon  penal  statutes. 

V.  Actions  brought  by  the  commonwealth,  unless  such  rule  be  entered 
by  the  attorney-general,  or  his  deputy,  with  his  consent,  in  writing. 

40.  Sect.  XL.  Referees  and  arbitrators,  in  every  case,  as  aforesaid, 
or  a  majority  of  them,  shall  have  power: 

I.  To  require  from  either  party  the  production  of  all  such  books,  papers 
and  documents  as  they  shall  deem  material  to  the  cause. 

II.  To  judge  of  the  competency  and  credibility  of  witnesses,  and  the 
«    propriety  of  admitting  any  written  evidence  that  maybe  offered. 

III.  To  administer  oaths  or  affirmations  to  witnesses. 

IV.  To  adjourn  their  meetings  from  day  to  day,  or  for  a  longer  time, 
and  also  from  place  to  place,  if  they  shall  think  proper. 

V.  To  decide  both  the  law  and  fact  that  may  be  involved  in  the  cause 
submitted  to  them. 

And  each  of  the  arbitrators  shall  have  power  to  issue  subpoenas  to  wit- 
nesses, to  appear  before  them,  and  if  any  person  who  shall  have  been 
duly  subpoenaed  to  attend,  as  aforesaid,  shall  neglect  or  refuse  to  at- 
tend, a  majority  of  the  arbitrators  shall  have  power  to  issue  an  attach- 
ment against  such  person,  according  to  the  practice  of  the  courts. 

41.  Sect.  XLI.  The  form  of  the  subpoena  in  such  case,  shall  be  as 
follows,  to  wit : 

County,  ss. 
The  Commonwealth  of  Pennsylvania, 

To  Greeting: 

We  command  you,  that  laying  all  business  and  excuses  aside,  you  be  and 
appear  in  your  proper  person,  before  A,  B,  C,  D,  &c.  arbitrators  (or  ref- 
erees, as  the  case  may  be,)  appointed  to  hear  and  determine  all  the  matters 
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in  variance  in  a  certain  action,  wherein  E.  F.  is  plaintiff,  and  G.  H.  is  defen- 
dant, at  the  house  of  ,  in  ,  on  the  day  of 
next,  then  and  there  to  testify,  all  and  singular,  those  things   which  you 
shall  know,  on  behalf  of  the  plaintiff  (or  defendant,  as  the  case  may  be) ; 
hereof  fail  not,  under  penalty  of  three  hundred  dollars  : 
Witness  my  hand,  this                  day  of                 ,  A.  D. 
Signed                               R.  L.  (one  of  the  arbitrators.) 

(or  as  the  case  may  be.) 

42.  Sect.  XLII.  The  form  of  an  attachment,  shall  be  as  follows  : 

County,  ss. 

The  Commonwealth  of  Pennsylvania, 
To  the  constable  of 
We  command  you,  that  you  take  ,  late  of  your  county,  aforesaid, 

and  have  him  forthwith  before  A,  B,  C,  D,  &c.  arbitrators  (or  referees,  as 
the  case  may  be,)  appointed  to  hear  and  determine  all  matters  in  variance 
in  a  certain  action,  wherein  E.  F.  is  plaintiff,  and  G.  H.  defendant,  at  the 
house  of  ,  in  ,  then  and  there  to  answer  to  such  matters 

and  things  as  shall  be  objected  against  him,  and  not  depart  without  leave  : 

Witness  my  hand,  this  day  of  ,  A.  D. 

°       '  F   F    C  Arbitrators. 

(Or  as  the  case  may  be.) 

43.  Sect.  XLIII.  Referees  or  arbitrators,  as  aforesaid,  or  a  majority 
of  them,  shall  also  have  power  to  punish,  by  tine,  not  exceeding  twenty 
dollars,  all  persons,  whether  parties,  witnesses  or  others,  who  shall  be 
guilty  of  disorderly  conduct  in  their  presence,  or  who  shall  insult,  disturb 
or  interrupt  the  said  referees  or  arbitrators,  when  in  business,  which  fine 
shall  be  recovered  as  follows  : 

44.  Sect.  XLIV.  The  said  referees  or  arbitrators,  or  a  majority  of 
them,  shall  make  out  a  certificate,  in  the  following  form,  viz. : 

We,  the  undersigned  referees  (or  arbitrators,  as  the  case  may  be,)  do 
certify,  that  A.  B.  did  this  day,  at  ,  in  the  county  of  , 

before  us,  conduct  himself  in  a  disorderly  manner,  (or  as  the  case  may 
be,)  tending  to  insult,  disturb  and  interrupt  us  in  the  trial  of  a  certain  cause 
wherein  C.  D.  is  plaintiff,  and  E.  F.  is  defendant,  for  which  offence  we  have 
fined  him,  the  said  A.  B.,  the  sum  of  dollars,  which  sum  you  are 

hereby  required  to  collect,  according  to  law : 

Witness  our  hands,  this  day  of  ,  A.  D. 

Signed,  G.  H.  ~)   Arbitrators, 

J.  K.    I  or 

L.  M.  J      referees. 

45.  Sect.  XLV.  The  certificate  aforesaid,  shall  be  transmitted  to  an 
alderman  or  justice  of  the  peace  of  the  proper  city  or  county,  who  is  here- 
by required  to  make  a  record  thereof,  and  issue  execution  to  collect  the 
same,  in  the  manner  that  judgments  under  one.  dollar  are  by  law  collected, 
and  the  sum,  when  collected,  shall  be  paid  by  such  alderman  or  justice 
to  the  county  treasurer,  for  the  use  of  the  county  in  which  the  offence 
may  have  been  committed. 

46.  Sect.  XLVI.  The  prothonotary  of  the  court  in  which  the  suit 
ii.— 59 
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shall  be  depending,  or  any  alderman  or  justice  of  the  peace,  shall  have 
power  to  issue  subpoenas  for  witnesses  to  appear  before  the  arbitrators. 

47.  Sect  XLVII.  It  shall  be  the  duty  of  the  prothonotary  of  the  pro- 
per court,  on  application  by  either  party,  his  agent  or  attorney,  to  enter  a 
rule  to  take  the  depositions  of  aged,  infirm,  going,  or  absent  witnesses, 
or  witnesses  out  of  the  commonwealth,  to  be  read  in  evidence,  either  be- 
fore referees  or  arbitrators,  or  to  the  jury,  in  case  of  an  appeal  from  an 
award  of  arbitrators,  in  the  same  manner,  and  subject  to  the  same  rules 
and  regulations,  as  are  now  observed  in  the  courts  of  this  commonwealth. 

48.  Sect.  XLVIII.  In  every  case  in  which  application  shall  be  made 
by  either  party,  to  referees  or  arbitrators,  for  the  postponement  of  a  meet- 
ing or  hearing,  it  shall  be  lawful  for  the  said  referees  or  arbitrators,  or  a 
majority  of  them,  if  satisfied  of  its  justice,  to  require  from  the  party  making 
such  application,  the  payment  of  the  costs  of  the  meeting,  including  the 
pay  of  the  arbitrators,  and  the  attendance  of  witnesses,  previous  to  granting 
such  application,  according  to  the  practice  of  the  courts  in  like  cases. 

49.  Sect.  XL1X.  Every  referee  and  arbitrator,  shall  be  entitled  to  re- 
ceive the  sum  of  one  dollar  for  every  day  necessarily  employed  by  him 
in  the  hearing  and  determination  of  the  cause  submitted  to  him. 

50.  Sect.  L.  If  either  party,  his  agent  or  attorney,  or  any  other  person 
in  his  behalf,  shall,  after  the  appointment  of  any  referee  or  arbitrator,  attempt 
to  corrupt  or  influence  such  referee  or  arbitrator,  by  privately  endeavour- 
ing, either  in  conversation,  by  correspondence,  or  otherwise,  to  bias  his 
mind  or  judgment  in  favour  of  such  party,  he  shall  forfeit  and  pay  a  sum 
not  less  than  fifty  dollars,  and  not  more  than  one  hundred  dollars,  to  be 
recovered  by  indictment  in  the  court  of  quarter  sessions  of  the  proper 
county,  one  half  of  which  fine  shall  be  for  the  use  of  the  prosecutor,  and 
the  other  half  for  the  use  of  the  proper  county,  saving  to  the  other  party 
his  right  to  recover  such  damages  as  he  may  have  sustained. 

51.  Sect.  LI.  If  any  referee  or  arbitrator  shall  directly  or  indirectly, 
take  or  receive  any  gift  or  gratuity  whatever,  from  either  party  in  the 
cause,  or  from  any  person  in  his  behalf,  to  find  an  award  in  his  favour,  or  in 
consideration  of  having  found  such  award,  such  referee  or  arbitrator,  shall 
forfeit  and  pay  ten  times  the  value  of  the  thing  so  taken,  one  half  to  the 
commonwealth,  and  the  other  half  to  the  person  that  will  sue  for  the  same, 
and  shall  also  be  liable  to  prosecution  by  indictment,  as  for  a  misdemeanour: 
Provided,  that  nothing  herein  contained,  shall  debar  the  party  aggrieved, 
of  his  action  to  recover  the  damages  he  shall  sustain,  in  all  cases  where 
the  penalty  aforesaid,  shall  be  recovered  at  the  suit  of  another  person. 

52.  Sect.  LII.  The  fees  to  be  allowed  to  constables,  and  other  persons, 
for  services  performed  in  pursuance  of  the  provisions  of  this  act,  shall  be  the 
same  as  the  fees  allowed  by  law  for  similar  services,  and  the  like  penalty 
shall  be  inflicted  for  neglect  of  duty,  as  in  other  cases. 

53.  Sect.  LIII.  All  fines  and  forfeitures  incurred  under  any  of  the 
provisions  of  this  act,  shall,  unless  it  be  otherwise  provided,  be  sued  for, 
before  an  alderman  or  justice  of  the  peace,  in  the  same  manner  that  debts 
of  equal  amount  are  recoverable. 

54.  Sect.  LIV.  The  provisions  of  this  act  relative  to  compulsory  ar- 
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bitrations,  shall  not  be  so  construed  as  to  extent!  to  the  district  court  for 
the  city  and  county  of  Philadelphia. 

55.     Sect.  LV.  This  act  shall  take  effect  on  the  first  day  of  Septem- 
ber next. 


NOTES  AND  REFERENCES. 

In  an  action  of  account  render  between  partners,  a  reference  was  made  under  the 
act  of  1705,  to  three  persons,  who  were  "to  stale  an  account,  and  hear  and  determine 
all  matters  in  variance,  between  the  parties  in  the  suit"  Held,  that  it  was  not  a  valid 
exception  to  the  report  of  referees,  that  it  included  matters  not  properly  cognizable, 
in  an  action  of  account  render.     Odenwelder  v.  Odenwclder,  1  Wharton  108. 

When  it  appears  by  the  record  of  the  court  below,  that  a  case  was  referred  under 
the  act  of  1705,  to  three  persons,  and  that  on  a  subsequent  day,  one  of  them  having 
declined  to  serve,  another  person  was  appointed  in  his  place,  it  will  be  presumed,  in 
absence  of  contradiction  by  the  record,  that  the  substitution  was  made  with  the 
consent  of  both  parties.     Browning  v.  M 'Man us,  Ibid.  177. 

An  irregularity  in  a  proceeding  under  the  arbitration  law,  must  be  taken  advan- 
tage of  within  a  reasonable  time  :  it  is  too  late  after  an  execution  has  been  issued, 
lands  levied  on,  condemned  and  sold.     M'Cord  v.  Scott,  4  Watts  11. 

General  covenants  providing  for  the  settlement  by  arbitration  of  disputes  that  may 
arise  between  the  contracting  parties,  do  not  take  away  the  jurisdiction  of  the  court. 
Gray  v.  Wilson,  Ibid.  39. 

In  a  joint  action  of  debt  against  two  arbitrators,  to  whom  the  cause  was  referred, 
reported  against  one  defendant,  and  in  favour  of  the  other,  from  which  there  was  no 
appeal.  Upon  a  sale  of  the  real  estate  of  the  party  against  whom  the  award  was 
made,  and  the  money  being  brought  into  court  for  appropriation,  it  was  held,  that 
the  plaintiff  was  entitled  to  have  the  amount  of  the  judgment  out  of  the  money  in 
court,  although  a  writ  of  error  was  pending  upon  which  the  validity  of  the  judgment 
would  be  tried.     Grain's  Appeal,  Ibid.  43. 

When  an  award  of  arbitrators  is  substantially  defective,  it  should  be  set  aside,  and 
not  recommitted  to  the  arbitrators.     Etter  v.  Edwards,  Ibid.  63. 

A  decision  of  a  court  setting  aside  an  award,  virtually  disposes  of  all  subsequent 
motions  respecting  the  award.     Ibid. 

Upon  an  agreement  between  the  parties,  to  refer  all  matters  in  variance,  in  sev- 
eral suits  to  three  referees,  whose  award  shall  be  final,  an  award  made  by  two  of  the 
three  is  bad,  notwithstanding  the  record  sent  to  the  referees  by  the  prothonotary 
authorized  a  report  to  be  made  by  a  majority.     Welty  v.  Zentmyer,  Ibid.  75. 

An  award  of  arbitrators  made  under  the  act  of 18L0,  continues  to  be  a  lien  on  the 
lands  of  the  defendant  during  the  pendency  of  the  appeal,  without  a  scire  facias  to 
revive  the  same.     Dietrich's  Appeal,  Ibid.  208. 

By  the  fourth  section  of  the  supplementary  arbitration  act  of  March  1820,  it  is 
the  duty  of  the  party  who  enters  the  rule,  to  serve  a  copy  of  the  record  of  the  ap- 
pointment upon  the  adverse  party,  if  he  reside  in  the  county,  although  his  attorney 
attends  when  the  appointment  is  made.     Henry  v.  Norwood,  Ibid.  347. 

On  an  appeal  from  an  award  of  arbitrators  under  the  act  of  the  20th  of  March  1810, 
the  appellant  shall  pay  the  costs,  unless  he  succeeds  at  least  partially.  In  the  latter 
case  he  is  not  to  pay  costs  accruing  in  consequence  of  the  appeal,  whether  new  evi- 
dence be  introduced  by  him  before  the  jury  or  not.  Carney  v.  Kenney,  1  Milcs's 
Rep.  9. 

When  a  cause  is  arbitrated  under  the  act  of  1810,  the  jurisdiction  of  the  court 
over  it  is  not  entirely  divested.     Douglass  v.  Kenton,  Ibid.  21. 

The  jurisdiction  of  the  arbitrators  consists  merely  in  the  power  of  taking  cogni- 
zance of  the  cause  for  the  purpose  of  trial.     Ibid. 

When  the  trial  before  the  arbitrators  has  been  had,  or  when  it  becomes  impossible, 
or  when  the  arbitrators  determine  that  they  cannot  or  will  not  proceed,  the  court 
may  resume  cognizance  of  the  cause.  Where  one  of  the  arbitrators  has  been  qual- 
ified, but  does  not  act,  yet  refuses  to  decline,  the  court  will  not  interfere,  unless 
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the  arbitrators,  or  a  majority  of  them,  shall  finally  determine  that  they  cannot  or 
will  not  proceed.     Ibid. 

A  cause  is  referred  vmder  the  act  of  the  20th  of  March  1810 ;  the  three  arbitrators 
are  duly  qualified,  meet,  and  hear  the  plaintiff's  testimony;  one  of  the  arbitrators 
then  leaves  the  state,  without  any  definite  purpose  to  return  ;  the  plaintiff  requests 
the  two  remaining  to  substitute  another  in  the  place  of  the  one  thus  absent,  which 
they  decline  to  do,  but,  under  protest  of  the  defendant,  proceed  to  hear  the  whole 
case,  and  make  an  award.  Held:  1.  That  the  award  is  good  until  reversed  upon 
appeal.  2.  Even  if  these  proceedings  could  be  construed  erroneous,  they  do  not 
constitute  irregularity  which  will  render  the  award  null,  so  as  to  enable  the  court  to 
set  aside  the  award.  They  are  assignable  for  error  only  in  a  court  of  error.  Wells 
v.  Scott,  Ibid.  125. 

Arbitrators  are  not  entitled  to  pay  until  they  are  organised,  unless  they  are  prevent- 
ed from  organising  by  the  default  of  the  parties,  or  one  of  them,  or  by  agreement 
of  the  parties  attending.    Baker  v.  Hunter,  Ibid,.  357. 

The  arbitrators  or  arbitrator  attending  may  from  time  to  time  adjourn,  for  catfse 
shown,  on  motion  of  the  parties  or  either  of  them,  and  they  or  he  are  entitled  to  pay 
for  the  meeting,  though  no  other  proceedings  are  had.     Ibid. 

If  the  arbitrators  adjourn  on  their  own  motion,  when  one  or  both  the  parties  are 
attending,  without  proceeding  in  the  cause,  and  without  the  consent  of  one  or  both 
parties,  they  are  not  entitled  to  pay.     Ibid . 

Although  a  submission  under  the  act  of  1705  stipulates  "  the  award  to  be  final  and 
conclusive,  and  neither  subject  to  appeal,  exception  or  stay  of  execution,"  the  court 
is  not  ousted  of  its  jurisdiction,  but  has  the  right  to  entertain  exceptions  to  the 
award.     Horton  v.  Stanley,  Ibid.  418. 

But  the  court  will  not  sustain  exceptions  where  all  matters  intended  to  be  submit- 
ted have  been  decided  on  by  the  referees  in  good  faith,  although  it  is  manifest 
the  court  would  have  decided  the  subject  differently.     Ibid. 

Exceptions  will  be  sustained  in  cases  of  fraud,  bribery,  corruption  or  an  award 
not  according  to  the  submission.     Ibid. 


(See  antea,  p.  33.) 
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ties to  be  discharged,  &.c, 
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Citations  may  be  returned  to  a  spe- 
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quire it, 

If  an  assignee  or  trustee  shall  remove 
out  of  the  county,  &c.,  the  court 
may  issue  process  to  any  other 
county,  &e., 

Appeal  to  the  supreme  court, 

Nothing  in  this  act,  shall  effect  the 
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Act  of  14th  June  1836,  Pamph.  p.  628. 

An  act  relating  to  assignees,  for  the  benefit  of  creditors  and  other  trustees. 


1.  Sect  T.  In  every  case  in  which  any  person  shall  make  a  voluntary 
assignment  of  his  estate,  real  or  personal,  or  of  any  part  thereof,  to  any 
other  person  or  persons,  in  trust  for  his  creditors,  or  some  of  them,  it 
shall  be  the  duty  of  the  assignee  or  assignees,  within  thirty  days  after  the  ex- 
ecution thereof,  to  file  in  the  office  of  the  prothonotary  of  the  court  of  com- 
mon pleas  of  the  county  in  which  the  assignor  shall  reside,  an  inventory  or 
schedule  of  the  estate  or  effects  so  assigned,  accompanied  with  an  affidavit 
by  such  assignees,  that  the  same  is  a  full  and  complete  inventory  of  all 
such  estate  and  effects,  so  far  as  the  same  has  come  to  their  knowledge. 

2.  Sect.  II.  It  shall  be  lawful  for  the  court  of  common  pleas  of  such 
county,  or  for  any  judge  thereof,  in  vacation,  to  appoint  two  or  more  dis- 
interested and  competent  persons,  to  appraise  the  estate  and  effects  so 
assigned. 

3.  Sect.  III.  The  appraisers  so  appointed,  or  any  two  of  them,  having 
first  taken  an  oath  or  affirmation,  before  some  person  having  authority  to 
administer  oaths,  to  discharge  their  duties  with  fidelit5r,  shall  forthwith 
proceed  to  make  an  appraisement  of  the  estates  and  effects  assigned,  ac- 
cording to  the  best  of  their  judgment,  and  having  completed  the  same, 
shall  return  the  inventory  and  appraisement  to  the  court,  where  it  shall 
be  filed  of  record. 

4.  Sect.  IV.  The  appraisers  aforesaid,  shall  receive  the  same  com- 
pensation as  is  now  allowed  by  law  to  appraisers  of  the  estate  of  a  de- 
cedent. 

5.  Sect.  V.  The  assignee  or  assignees  as  aforesaid,  shall,  as  soon  as 
such  inventory  and  appraisement  shall  have  been  filed,  give  a  bond  or  bonds, 
with  at  least  two  sufficient  sureties,  to  be  approved  of  by  one  of  the 
judges  of  the  said  court,  in  double  the  amount  of  the  appraised  value  of 
the  estate  so  assigned. 

6.  Sect.  VI.  The  bond  so  to  be  given,  shall  be  taken  in  the  name 
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of  the  commonwealth  of  Pennsylvania,  and  the  condition  thereof  shall  be 
as  follows,  viz.  : 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  A. 
B.  and  C.  D.,  assignees  of  E.  F.,  shall,  in  all  things,  comply  with  the 
provisions  of  the  acts  of  assembly  in  such  case  made,  and  shall  faithfully 
execute  the  trust  confided  to  them,  then  the  above  obligation  to  be  void, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

And  such  bond  shall  be  filed  in  the  office  of  the  prothonotary  of  the  said 
court,  and  shall  by  him  be  entered  of  record,  and  shall  enure  to  the  use 
of  all  persons  interested  in  the  property  assigned. 

7.  Sect.  VII.  It  shall  be  lawful  for  the  court  of  common  pleas  of  the 
proper  county,  on  the  application  of  any  person  interested,  or  co-trustee 
or  co-assignee,  to  issue  a  citation  to  any  assignee  or  trustee  for  the  bene- 
fit of  creditors,  whether  appointed  by  any  voluntary  assignment,  or  in 
pursuance  of  the  laws  relating  to  insolvent  debtors  and  domestic  attach- 
ments, requiring  such  assignee  or  trustee  to  appear  and  exhibit,  under  oath 
or  affirmation,  the  accounts  of  the  trust  in  the  said  court,  within  a  certain 
time,  to  be  named  in  such  citation. 

8.  Sect.  VIII.  Provided,  that  no  such  citation  shall  be  issued,  until 
after  the  expiration  of  one  year  from  the  date  of  the  assignment  to,  or  ap- 
pointment of  such  assignees  or  trustees. 

9.  Sect.  IX.  The  several  courts  of  common  pleas  shall,  by  a  general 
order,  or  by  such  order  as  the  circumstances  of  any  particular  case  may 
require,  direct  the  prothonotary  of  the  same  court  to  give  notice  of  the  ex- 
hibition and  filing  of  every  account  as  aforesaid,  during  such  time,  and  in 
such  public  newspapers  as  they  shall  appoint,  setting  forth  in  such  notice, 
that  the  accounts  will  be  allowed  by  the  courts,  at  a  certain  time,  to  be 
stated  in  such  notice,  unless  cause  be  shown  why  such  account  should 
not  be  allowed. 

10.  Sect.  X.  The  expense  of  advertising  as  aforesaid,  shall  be  paid  by 
the  assignees  or  trustees,  at  the  time  of  exhibiting  their  accounts  as  afore- 
said, and  shall  be  passed  to  their  credit  in  such  account. 

11.  Sect.  XI.  Whenever  it  shall  be  made  to  appear  in  a  court  of 
common  pleas,  having  jurisdiction  as  aforesaid,  that  an  assignee  or  trustee 
as  aforesaid,  has  neglected  or  refused,  when  required  bylaw,  to  file  a  true 
and  complete  inventory,  or  to  give  bond  with  surety,  when  so  required 
by  law,  or  to  file  the  accounts  of  his  trust,  or  that  such  assignee  or  trustee 
is  wasting,  neglecting  or  mismanaging  the  trust  estate,  or  is  in  failing 
circumstances,  or  about  to  remove  out  of  the  jurisdiction  of  the  court,  in 
any  such  case,  it  shall  be  lawful  for  such  court  to  issue  a  citation  to  such  as- 
signee or  trustee,  to  appear  before  the  court,  at  a  time  to  be  therein  named, 
to  show  cause  why  he  should  not  be  dismissed  from  his  trust. 

12.  Sect.  XII.  On  the  return  of  such  citation,  the  court  may  require 
such  security,  or  such  other  and  further  security,  from  such  assignee  or 
trustee,  as  they  may  think  reasonable,  or  may  proceed  at  once  to  dismiss 
such  assignee  or  trustee  from  the  trust. 

13.  Sect.  XIII.  The  like  proceedings  may  be  had,  whenever  it  shall 
be  made  to  appear  to  such  court,  that  any  person  who  shall  have  become 
surety  for  any  assignee  or  trustee  as  aforesaid,  in  any  bond,  given  for  the 


ASSIGNEES.  495 

(Act  of  14th  June  183G.) 

due  execution  of  the  trust,  is  in  failing  circumstances,  or  has  removed  out 
of  this  commonwealth,  or  signified  his  intention  so  to  do. 

14.  Sect.  XIV.  An  assignee  or  trustee  as  aforesaid  may,  with  the 
leave  of  the  court  having  jurisdiction,  as  aforesaid,  make  a  voluntary  set- 
tlement of  his  accounts  so  far  as  he  may  have  executed  the  trust,  and  the 
same  being  filed  in  the  office  of  the  prothonotary  of  the  court,  the  like 
proceedings  shall  be  had  thereon  as  in  the  case  of  a  settlement  of  such 
accounts  alter  citation. 

15.  Sect.  XV.  Whenever  any  assignment,  conveyance  or  transfer, 
(excepting  assignments  or  transfers  for  the  benefit  of  creditors,  as  herein- 
before mentioned,)  shall  have  been  made,  or  shall  hereafter  be  made,  by 
deed,  will  or  otherwise,  of  any  estate  real  or  personal,  to  any  person  or 
corporation,  in  trust  for,  or  for  the  use  or  benefit  of  any  person  or  asso- 
ciation of  persons,  or  corporation  ;  also,  whenever  any  trust  shall  arise 
by  operation  or  implication  of  law,  the  court  of  common  pleas  of  the  county 
in  which  any  such  trustee  shall  have  resided  at  the  commencement  of  the 
trust,  or,  if  such  trustee  be  a  corporation,  in  which  such  corporation  is 
situate,  or  in  which  its  principal  officers  shall  have  resided,  as  aforesaid, 
shall  exercise  the  jurisdiction  and  powers  given  by  law  in  regard  to  such 
trust :  Provided,  that  nothing  herein  contained,  shall  extend  to  trusts  cre- 
ated by  will,  and  vested  in  executors  or  administrators,  either  by  the 
words  of  the  will,  or  by  the  provisions  or  operations  of  law,  whenever 
such  executors  or  administrators  are  by  the  existing  laws  amenable  to  the 
orphan's  court. 

16.  Sect.  XVI.  It  shall  be  lawful  for  the  court  of  common  pleas,  hav- 
ing jurisdiction  as  aforesaid,  or  for  any  judge  thereof,  on  the  application  of 
any  person  interested  in  the  trust  estate  or  fund,  co-trustee  or  co-assignee, 
and  upon  affidavit  that  any  trustee  as  aforesaid  is  wasting,  neglecting  or 
mismanaging  such  estate  or  fund,  or  is  in  failing  circumstances,  or  about 
to  remove  out  of  the  commonwealth,  to  issue  a  citation  to  such  trustee  to 
appear  before  the  court,  at  a  time  to  be  therein  named,  to  show  cause 
why  he  should  not  be  dismissed  from  his  trust. 

17.  Sect.  XVII.  On  the  return  of  such  citation,  and  after  due  notice 
to  all  persons  interested,  the  court  may  in  their  discretion,  either  require 
security  from  such  trustee  for  the  due  execution  of  the  trust,  or  dismiss 
such  trustee  from  the  trust,  or  make  such  other  order  in  the  cause  as  may 
be  agreeable  to  the  rules  of  equity. 

18.  Sect.  XVIII.  In  case  of  the  infancy,  or  temporary  absence  of 
any  trustee,  it  shall  be  lawful  for  the  court  having  jurisdiction  as  aforesaid, 
to  appoint  a  trustee  during  such  infancy  or  absence,  and  the  trustee  so 
appointed,  shall,  during  such,  period,  have  all  the  powers  necessary  for 
the  due  administration  of  the  trust. 

19.  Sect.  XIX.  It  shall  be  lawful  for  any  court  of  common  pleas, 
having  jurisdiction  as  aforesaid,  or  for  any  judge  thereof,  on  the  applica- 
tion by  bill  or  petition,  of  any  co-trustee  or  co-assignee,  or  any  person 
or  persons  interested  in  the  tru'st  estate  or  fund,  setting  forth  theVacts,  to 
issue  a  citation  to  any  trustee,  or  his  legal  representatives,  requiring  him 
or  them,  to  appear  in  the  said  court,  at  a  certain  time  to  be  specified 
therein,  to  answer  the  said  bill  or  petition,  and  exhibit  an  account  of  the 
management  of  the  trust  estate  or  funds,  or  to  perform  such  other  acts  or 
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things  as  may  be  required  by,  or  shall  be  consistent  with  the  duties  of  the 
trust. 

20.  Sect.  XX.  When  any  assignee  or  trustee  shall  have  been  duly 
declared  to  be  a  lunatic  or  habitual  drunkard,  or  shall  have  removed  from 
the  state,  or  ceased  to  have  a  known  place  of  residence  therein,  during 
the  period  of  a  year  or  more,  it  shall  be  lawful  for  the  court  having  juris- 
diction, on  due  proof  thereof,  to  dismiss  such  assignee  or  trustee. 

21.  Sect.  XXI.  When  any  assignee  or  trustee  shall  be  dismissed 
from  the  trust,  it  shall  be  lawful  for  the  court  to  order  and  direct  all  books, 
papers,  moneys  and  effects  in  the  hands  of  such  dismissed  assignee  or 
trustee,  to  be  forthwith  delivered  or  transferred  to  such  other  person  or 
persons,  as  the  court  may  appoint  to  receive  the  same,  upon  security 
being  given  by  such  receiver,  according  to  the  order  of  the  court. 

22.  Sect.  XXII.  The  court  having  jurisdiction  as  aforesaid,  shall 
have  power,  upon  the  application  by  bill  or  petition  of  any  assignee  or 
trustee,  setting  forth  such  facts  as  in  equity  would  entitle  him  to  relief,  to 
discharge  him  from  the  trust :  Provided,  That  no  such  discharge  shall 
take  place,  unless  the  accounts  of  such  assignee  or  trustee  shall  have  been 
duly  settled  or  confirmed  as  aforesaid,  so  far  as  he  shall  have  acted  in  the 
trust,  nor  unless  notice  of  such  application  shall  have  been  given  to  all 
parties  interested,  either  personally,  or  by  advertisement,  in  such  public 
newspapers  as  may  be  directed  by  the  court,  nor  until  such  assignee  or 
trustee,  shall  have  surrendered  the  trust  estate  remaining  in  his  hands,  to 
some  other  assignee  or  trustee,  or  other  person  appointed  by  the  court  to 
receive  the  same,  and  shall  have  performed  all  such  other  matters  as  may 
be  required  in  equity. 

23.  Sect.  XXIII.  The  several  courts  having  jurisdiction  as  aforesaid, 
shall  have  power  to  appoint  assignees  or  trustees  as  aforesaid,  in  the  fol- 
lowing cases,  viz.  : 

I.  When  any  sole  assignee  or  trustee  shall  renounce  the  trust,  or  refuse  to 
act  under,  or  fully  to  execute  the  same. 

II.  When  any  such  assignee  or  trustee  shall  die,  or  be  dismissed  by  the 
court  from  the  trust,  or  shall  be  discharged  by  the  court  therefrom. 

III.  When  one  or  more  of  several  assignees  or  trustees,  shall  renounce 
or  refuse  as  aforesaid,  or  shall  die,  or  be  dismissed  or  discharged  as 
aforesaid,  and  the  duties  of  the  trust  require  the  joint  act  of  the  trustees. 

IV.  In  any  case  in  which  a  trust  shall  have  been  created,  and  no  person 
appointed,  either  by  name  or  by  description,  to  execute  the  same. 

24.  Sect.  XXIV.  The  power  of  appointment  as  aforesaid,  may  be 
exercised  on  the  application  by  bill  or  petition  of  any  person  interested 
in  the  estate  or  property  which  is  the  subject  of  the  trust,  and  not  other- 
wise, and  after  due  notice  to  all  parties  concerned. 

25  Sect.  XXV.  Every  assignee  and  trustee  appointed  by  the  court 
as  aforesaid,  shall  be  liable  to  the  same  duties,  shall  have  the  same  pow- 
ers and  authorities  in  relation  to  the  trust,  or  to  the  further  execution  of 
the  same,  as  the  case  may  be,  and  shall  be  subject  to  the  jurisdiction  and 
control  of  the  court,  in  the  same  manner,  to  all  intents  and  purposes,  as 
his  predecessor  or  predecessors  in  the  trust. 

26.     Sect.  XXVI.   Upon  the  appointment  by  the  court  of  any  assignee 
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or  trustee  as  aforesaid,  and  upon  his  giving  security,  if  he  shall  be  so  re- 
quired by  the  authority  of  law,  all  the  trust  estate,  and  effects  whatsoever 
shall  forthwith,  and  without  any  act  or  deed,  pass  to  and  be  vested  in 
such  succeeding  assignee  or  trustee. 

27.  Sect.  XXVII.  When  any  assignee  or  trustee  shall  have  been  dis- 
charged by  the  court  as  aforesaid,  from  the  further  execution  of  the  trust,  it 
shall  be  lawful  for  the  court  to  make  an  order  that  the  sureties  of  such  as- 
signee or  trustee  in  any  bond,  which  may  have  been  given  by  hirn  for  the 
due  execution  of  the  trust,  shall,  upon  compliance  by  such  assignee  or 
trustee,  with  all  orders  of  the  court  in  the  premises,  be  discharged  from 
liability  for  any  acts  of  such  assignee  or  trustee  after  the  date  of  such 
order. 

28.  Sect.  XXVIII.  It  shall  be  lawful  for  the  court  having  jurisdiction 
as  aforesaid,  to  make  such  orders  and  decrees  from  time  to  time,  for  car- 
rying into  effect  any  trust,  as  aforesaid,  either  for  distribution  of  moneys 
in  the  hands  of  assignees,  or  trustees  for  the  benefit  of  creditors,  or  for 
the  payment  or  transfer  of  funds  or  effects  in  the  hands  of  other  trustees, 
or  otherwise,  as  shall  be  according  to  law,  or  the  terms  and  intent  of  the 
trust. 

29.  Sect.  XXIX.  It  shall  be  lawful  for  anv  court  having  jurisdiction 
as  aforesaid,  whenever  compensation  shall  not  have  been  otherwise  pro- 
vided, to  allow  such  compensation  to  assignees,  and  other  trustees,  out  of 
the  effects  in  their  hands,  for  their  services,  as  shall  be  reasonable  and 
just. 

30.  Sect.  XXX.  The  several  courts  aforesaid,  shall  have  power,  on 
the  application  of  the  party  interested,  to  compel  the  conveyance  by 
trustees,  of  the  legal  estate,  when  the  trust  has  been  executed,  or  has  ex- 
pired. 

31.  Sect.  XXXI.  It  shall  be  lawful  for  the  court  in  which  the  accounts 
of  any  assignee  or  trustee  as  aforesaid,  may  be  exhibited,  to  refer  the  same 
to  an  auditor  or  auditors,  who  shall  be  sworn  or  affirmed,  well  and  truly 
to  audit  and  adjust  the  same,  and  make  a  true  report  thereof,  according  to 
the  evidence. 

32.  Sect.  XXXII.  The  several  courts  of  common  pleas,  and  all  audi- 
tors appointed  by  them  for  the  purpose  of  examining  the  accounts  of  as- 
signees and  trustees  aforesaid,  shall  have  power  to  examine  such  assignees 
and  trustees,  upon  oath  or  affirmation,  touching  the  execution  of  the  trust, 
and  the  said  courts  shall  have  power  to  compel  the  production  of  any 
books,  papers,  or  other  documents  necessary  to  a  just  decision  of  any 
question  before  them,  or  before  auditors,  as  aforesaid. 

33.  Sect.  XXXIII.  The  several  courts  of  common  pleas  shall  have 
the  same  powers  and  authorities,  and  the  manner  of  proceeding  to  obtain 
the  appearance  of  persons  amenable  to  their  jurisdiction,  in  cases  of  trusts, 
and  to  compel  obedience  to  their  orders  and  decrees,  and  enforce  execu- 
tion thereof,  shall  be  the  same  as  are  now  by  law  vested  in  and  provided 
for  the  several  orphans'  courts  of  this  commonwealth. 

34.  Sect.  XXXIV.  It  shall  be  lawful  for  any  judge  issuing  a  citation  to 
any  assignee  or  trustee,  as  hereinbefore  provided,  if  the  circumstances  of  the 
case  shall  appear  to  him  to  require  it,  to  order  such  citation  to  be  returned 
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to  a  special  court,  to  be  convened  for  the  purpose,  in  the  manner  allowed 
by  the  laws  relating  to  the  orphans'  courts. 

35.  Sect.  XXXV.  When  any  assignee  or  trustee  shall  remove  out  of 
the  county  in  which  he  resided  at  the  time  of  his  appointment,  or  of  the 
commencement  of  the  trust,  as  the  case  may  be,  or  shall  not  possess  real 
or  personal  estate  in  such  county,  sufficient  to  satisfy  any  order  or  decree 
of  the  court  of  common  pleas  of  such  county,  it  shall  be  lawful  for  such 
court  to  issue  process  to  the  county  in  which  such  assignee  or  trustee  may 
be,  or  in  which  he  may  have  any  real  or  personal  estate,  amenable  to  such 
process,  and  such  process  shall  be  executed  by  the  sheriff  or  coroner,  as 
the  case  may  require,  of  the  county  in  which  such  assignee  or  trustee  may 
be,  or  may  have  real  or  personal  estate,  as  aforesaid. 

30.  Sect.  XXXVI.  Any  person  aggrieved  by  a  definite  decree  or 
judgment  of  any  court  of  common  pleas,  in  any  case  relating  to  assignees 
or  trustees  as  aforesaid,  may  appeal  from  the  same  to  the  supreme  court, 
in  the  proper  district :  Provided,  such  appeal  be  entered  within  one  year 
after  such  decree  or  judgment,  in  cases  relating  to  assignees  or  trustees, 
for  the  benefit  of  creditors,  as  aforesaid,  and  within  three  years  in  other 
cases  of  trust :  And  provided  also,  that  in  all  cases,  the  party  appealing 
shall  first  give  security,  in  such  sum  as  the  said  court  of  common  pleas 
shall  direct,  conditioned  to  prosecute  such  appeal  with  effect,  and  shall 
also  make  oath  or  affirmation,  that  such  appeal  is  not  intended  for  delay. 

37.  Sect.  XXXVII.  Nothing  in  this  act  shall  be  so  construed,  as  to 
impair  or  affect  the  powers  and  jurisdiction  conferred  by  act  of  assembly 
on  any  district  court  of  this  commonwealth. 


NOTES  AND  REFERENCES. 

A,  the  holder  of  a  promissory  note,  a  short  time  before  the  failure  of  the  drawer, 
and  in  anticipation  of  that  event,  sold  it  to  B,  who  was  indebted  to  the  drawer.  On 
the  failure  of  the  drawer,  his  assignees  brought  an  action  against  B,  who  set  off  the 
promissory  note  and  obtained  a  verdict  and  judgment :  Held,  that  A  had  a  right  to 
dispose  of  the  note  to  B.  and  that  the  assignees  had  no  cause  of  action  against  him. 
Hepard  v.  Beylard,  1  Wharton  223. 

When  an  assignment  has  been  made  for  the  benefit  of  creditors,  an  action  cannot 
be  maintained  by  one  of  the  creditors  against  the  assignees,  until  the  accounts  of  such 
assignees  have  been  settled  in  the  common  pleas,  and  a  decree  made  by  that  court, 
for  distribution ;  and  the  rule  is  the  same,  whether  the  action  is  for  money  had  and 
received,  or  upon  averment  of  misconduct  and  mismanagement  on  the  part  of  the  de- 
fendants.    Vanarsdale  v.  Richards,  Ibid.  408. 

Assignees  under  a  voluntary  assignment,  are  not  liable  in  an  action  for  money 
had  and  received,  before  an  account  has  been  settled  and  decree  made,  by  the  court 
of  common  pleas.     Gray  v.  Bell,  4  Watts  410. 

Assignees  under  a  voluntary  general  assignment,  in  trust  for  the  benefit  of  credi- 
tors, may  elect  or  refuse  to  take  a  lease  of  real  estate  held  by  the  assignors  at  the  time 
of  the  assignment,  without  interfering  with  their  rigbt  to  the  other  property,  which 
was  of  the  assignors.     Pratt  v.  Assignees  of  Leidy,  1  Miles' s  Rep.  358. 

To  make  them  responsible  for  the  rent  of  the  demised  premises,  after  the  general 
assignment,  it  must  appear  that  they  have  expressly  or  impliedly  elected  to  accept  the 
lease.     Ibid. 

Taking  possession  of  a  store,  part  of  the  demised  premises,  holding  a  public  sale 
of  the  goods  therein,  which  passed  by  the  general  assignment  to  them,  tendering  the 
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key  to  the  lessor  at  the  expiration,  and  then  paying  him  the  rent  of  the  current 
quarter,  accompanied  with  a  protest  of  their  non  acceptance  of  tin;  lease,  which  by 
its  terms  is  not  assignable  without  the  consent  of  the  lessor,  is  not  an  implied  ac- 
ceptance of  the  lease,  so  as  to  make  them  liable  for  the  rent  during  the  whole  of  its 
continuance  to  the  lessor.     J  bid. 

When  more  than  one  of  several  persons,  liable  to  the  payment  of  a  note,  have  made 
voluntary  assignments  for  the  payment  of  their  debts,  the  amount  actually  due  on 
the  note,  at  the  times  respectively,  when  dividends  are  declared,  is  to  be  taken  as 
the  sum  on  which  the  per  centage  is  to  be  estimated.  Perit  V.  Pittficld,  5  Rawles 
Rep.  KiG. 

An  assignment  by  partners  of  partnership  effects  for  the  benefit  of  creditors,  con- 
tained a  condition  that  the  creditors  should  execute,  by  a  day  certain,  a  release  of  then- 
claims  to  the  assignors  mdwidually  and  as  co-partners.  Both  the  partners  had  se- 
parate property.  Held,  that  the  assignment  was  fraudulent  and  void.  Thomas  v. 
Jenks,  Ibid.  221. 


&ttftc$metft 


Form  of  the  writ  of  foreign  attach- 
ment, 
Against  whom  such  writ  may  be  is- 
sued, 
Clause  of  summons  of  garnishees  to 
be  inserted, 

When  a  clause  of  capias  may  be  in- 
serted, 
Affidavit  to  be  made  before  issuing 
such  writ,  with  a  clause  of  capias, 

How  the  attachment  is  to  be  execu- 
ted in  the  case  of  personal  prop- 
erty, 

How  the  attachment  is  to  be  execu- 
ted in  the  case  of  real  estate, 

Effect  of  such  writ  upon  personal 
property,  and  duty  of  the  officer, 

Lien  of  such  writ  upon  real  estate, 
.  and  duty  of  the  sheriff  thereupon, 

Bail  to  be  given  by  garnishee  upon 
a  capias, 

Plaintiff  may  have  judgment  at  the 
third  term, 

Scire  facias  against  garnishee, 

Plaintiff  may  exhibit  interrogatories 
to  the  garnishee, 

Rule  may  be  obtained  upon  the  gar- 
nishee to  answer  the  interroga- 
tories, 

If  garnishee  refuse  to  answer,  judg- 
ment may  be  given  against  him, 
and  execution  may  issue, 

If  trial  had,  the  jury  are  to  find  what 
goods  the  garnishee  had,  &c, 

After  verdict,  plaintiff  may  have  exe- 
cution of  the  goods  in  the  hands  of 
the  garnishee, 

Plaintiff  may    also   have   execution 
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against  the  garnishee  as  of  his  pro- 
per debt,  to  be  executed  if  he  shall 
refuse  to  deliver  the  goods,  &c,         18 

Security  to  restore  must  first  be  given 
by  the  plaintiff,  10 

Defendant  in  the  attachment  may,  at 
any  time  before  the  money  is  paid, 
dissolve  the  attachment  by  enter- 
ing bail  to  the  action,  or  making 
deposit  as  aforesaid,         ^  20 

But  such  dissolution  not  toVave  the 
effect  of  divesting  any  interest  in 
real  or  personal  estate,  acquired hy 
sale  under  the  attachment,  21 

Defendant  may  at  any  time  before 
judgment  obtained,  enter  an  ap- 
pearance, without-  dissolving  the 
attachment,  and  proceedings  there- 
upon, 22 

In  case  of  an  attachment  upon  real 
estate,  the  service  of  the  writ  to 
have  the  effect  of  sequestering  the 
rents,  23 

Court  may  issue  a  writ  to  the  sheriff 
to  collect  rents,  24 

Powers  and  duty  of  the  sheriff  under 
such  writ,  25 

How  execution  is  to  be  issued  in 
such  case,  26 

If  the  rents  shall  not  be  sufficient, 
the  plaintiff'  may  have  a  fieri  facias 
against  the  real  estate,  27 

If  two  or  more  be  liable  to  the  plain- 
tiff, and  all  be  not  subject  to  a  fo- 
reign attachment,  the  plaintiff  may 

'  have  a  writ  of  attachment  and  sum- 
mons, 23 

Plaintiff  may  have  a  clause  of  capias 
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when  the  defendant  is  liable  to  ar- 
rest, 29 

How  proceedings  may  be  had  upon 
such  attachment,  and  summons  or 
capias,  30 

How  execution  may  be  had  in  such 
case,  31 

Proviso  :  Power  of  the  court  to  award 
execution  of  the  goods  attached  in 
the  first  instance,  32 

Effect  of  a  plea  in  bar  of  the  whole 
action,  by  one  of  such  defendants,     33 

Foreign  attachment  may  issue  against 
a  foreign  corporation,  and  proceed- 
ings thereon,  34 

If  the  defendant  in  the  attachment 
be  a  female,  security  to  be  given 
as  in  case  of  a  corporation,  35 

Attachment  may  be  issued  against  a 
person  under  sentence  of  impris- 
onment, 3G 

In  what  cases,  and  out  of  what  court, 
writs  of  domestic  attachments  may 
be  issued,  37 

Affidavit  to  be  previously  made,  38 

Form  of  the  writ,  39 

Clause  of  summons  in  such  writ,  40 

Clause  of  capias  in  do.  41 

Proceedings,  if  real  estate  within  the 
county  be  attached,  42 

Other  creditors  may  suggest  their 
names,  and  prosecute  the  writ,  43 

Perishable  goods  may  be  sold,  44 

Writs  of  attachment  into  other  coun- 
ties, 45 

Proceedings  on  such  testatum  writs,    46 

Duty  of  sheriff  on  such  writs,  47 

Power  of  the  court  of  common  pleas 
on  such  writs,  48 

Trustees  to  be  appointed,  and  to  make 
oath,  &c,  49 

Vacancies  to  be  filled,  50 

Security  may  be  required  of  the  trus- 
tees, 51 

Sheriff  to  deliver  money  or  goods  to 
the  trustees,  52 

A  majority  of  the  trustees  to  be  com- 
petent, 53 

Trustees  to  advertise  during  a  certain 
time,  &c,  54 

Trustees  to  be  vested  with  all  the  es- 
tate of  the  debtor,  and  their  duties 
in  regard  to  it,  55 

Provisoes  to  the  preceding  section,        56 

Power  to  summon  and  examine  per- 
sons, 57 

Persons  refusing  to  appear  to  be  ex- 
amined, may  be  committed  to  pri- 
son, 58 

Any  person  committed  may  be  en- 
larged on  giving  bail,  &c,  59 

Same  as  to  books,  &c,  of  defendant,    60 
Proceedings  if  the  garnishee  or  other 

person  reside  in  another  county,         61 
Trustees  may  break  open  doors,  &c,   62 


Trustees  may  recover  property  frau- 
dulently disposed  of  by  the  debtor,    63 

Property  mortgaged,  &c.,may  be  re- 
deemed by  the  trustees,  64 

After  a  certain  time,  the  trustees  may 
sell,  convey,  &c,  the  estate  of  the 
debtor,  65 

Notice  to  be  given  before  every  sale,    66 

After  a  certain  time,  trustees  to  re- 
ceive proof  of  claims,  and  make 
report  thereof,  67 

Prothonotary  to  give  notice  of  the 
filing  of  such  report,  and  proceed- 
ings thereon,  68 

Second  and  other  dividends  may  be 
made,  69 

No  preference  to  be  allowed  to  debts 
due  on  specialties,  70 

Debts  payable  at  a  future  day,  may 
be  paid,  71 

Set-off  in  case  of  mutual  debts,  72 

The  overplus,  if  any,  to  be  returned 
to  the  defendant,  73 

After  final  distribution,  the  trustees 
to  settle  and  file  their  accounts,  74 

Power  of  the  court  to  dissolve  the 
attachment,  on  application  of  the 
defendant,  75 

Power  of  the  court  to  make  orders 
respecting  the  costs  in  such  case,       76 

No  second  or  other  attachment  to  be 
issued,  &c,  77 

The  death  of  the  defendant  not  to  af- 
fect the  proceedings,  78 

Appeal  to  the  supreme  court,  79 

Repealing  clause  ;  when  this  act  shall 
take  effect,  SO 

Ships  and  vessels  shall  be  liable  to 
the  lien  of  debts,  due  by  owners 
and  masters,  81 

Continuance  of  lien,  82 

What  persons  shall  have  the  benefit 
of  lien,  83 

Libel  may  be  filed,  84 

Who  may  join  in  filing  libel,  85 

Who  may  apply  to  court  to  become 
party  libellant,  86 

Suits  against  same  ship  or  vessel  to 
be  consolidated,  87 

Form  of  writ,  88 

No  writ  to  be  issued  against  vessel 
seized  by  process  of  courts  of  Uni- 
ted States,  89 

Notice  of  attachment  to  be  published,  90 

Owner,  master  or  agent  entering  into 
bond,  ship  or  vessel  to  be  dis- 
charged, 91 

How  debts  shall  be  recovered  on  re- 
turn of  writ,  92 

Questions  of  fact  to  be  tried  by  jury,    93 

Courts  shall  have  the  power  of  courts 
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Sales,  and  form  of  writ  of  sale,  95 

Proceeds  of  sale  to  be  distributed, 
how,  96 
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Act  of  13th  June  1836,  Pamph.  p.  568. 

An  act  relating  to  the  commencement  of  actions. 

1.  Sect.  XLIII.  The  writ  of  foreign  attachment  shall  be  made  in  the 
following  form,  viz. : 

[L.  S.]  County,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  greeting  : 
We  command  you  that  you  attach  ,  late  of  your  county,  by 

all  and  singular  his  goods  and  chattels,  lands  and  tenements,  in  whose 
hands  or  possession  soever  the  same  may  be,  so  that  he  be  and  appear 
before  our  court  of  ,  to  be  holden  at  ,  in  and 

for  said  county,  on  the         day  of  next,  there  to  answer 

of  a  plea,  [setting  forth  briefly  the  cause  of  action  or  complaint,]  and 
have  you  then  and  there  [this]  writ;  witness,  &c. 

2.  Sect.  XLIV.  A  writ  of  attachment,  in  the  form  aforesaid,  may  be 
issued  against  the  real  or  personal  estate  of  any  person  not  residing  within 
this  commonwealth,  and  not  being  within  the  county  in  which  such  writ 
shall  issue,  at  the  time  of  the  issuing  thereof. 

3.  Sect.  XLV.  In  every  writ  of  attachment  as  aforesaid  shall  be  con- 
tained a  clause,  commanding  the  officer  to  summon  all  persons  in  whose 
hands  or  possession  the  said  goods  and  chattels,  or  any  of  them,  may  be 
attached,  so  that  they,  and  every  of  them,  be  and  appear  before  the  said 
court,  at  the  day  and  place  mentioned  in  the  said  writ,  to  answer  what 
shall  be  objected  against  them,  and  abide  the  judgment  of  the  court 
therein. 

4.  Sect.  XLVI.  The  plaintiff  in  any  writ  of  attachment  as  aforesaid, 
may,  instead  of  a  clause  of  summons  as  aforesaid,  cause  to  be  inserted 
therein  a  clause  of  capias  against  the  garnishee,  if  such  garnishee  shall 
not  be  an  inhabitant  of  the  county,  or  shall  be  about  to  depart  therefrom. 

5.  Sect.  XLVII.  But  before  any  such  writ  with  a  clause  of  capias 
shall  be  issued  against  any  person  as  aforesaid,  the  plaintiff,  or  some  one 
for  him,  shall  make  oath  or  affirmation,  to  be  filed  with  the  record,  that 
such  person  hath  goods,  chattels  or  effects  in  his  possession  or  care,  or 
that  he  is  indebted  to  the  defendant,  in  a  sum  of  money  due,  or  to  become 
due  ;  and  also,  that  such  person  is  not  an  inhabitant  of  the  county,  or 
that  there  is  cause  to  fear  that  he  is  about  to  depart  and  remove  therefrom, 
as  the  deponent  verily  believes. 

6.  Sect.  XLVIII.  In  the  case  of  personal  property,  the  attachment 
shall  be  executed  as  follows,  to  wit : 

The  officer  to  whom  such  writ  shall  be  directed  shall  go  to  the  person 
in  whose  hands  or  possession  the  defendant's  goods  or  effects  are  sup- 
posed to  be ;  and  then  and  there  declare,  in  the  presence  of  one  or  more 
credible  persons  of  the  neighbourhood,  that  he  attaches  the  said  goods  or 
effects. 

7.  Sect.  XLIX.  In  the  case  of  real  estate,  the  attachment  shall  be 
executed  as  follows : 

I.  If  the  attachment  be  levied  on  houses,  other  buildings  or  lands,  it  shall 
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be  the  duty  of  the  sheriff  to  leave  a  copy  of  the  writ  with  the  tenant, 
or  other  person  in  actual  possession,  holding  under  the  defendant  in  the 
attachment,  and  to  summon  him  as  garnishee. 

II.  If  there  be  no  person  in  actual  possession  as  aforesaid,  the  sheriff  shall 
publish  a  copy  of  the  writ,  for  six  weeks,  in  one  newspaper  printed  in 
the  county,  if  there  be  one,  otherwise  in  one  newspaper  published 
nearest  to  the  land  attached  ;  and  such  writ  shall  also  be  published  in 
one  or  more  newspapers  in  the  city  of  Philadelphia,  or  elsewhere,  as 
the  court,  if  in  session,  or  a  judge  thereof,  in  vacation  at  the  time  of 
issuing  the  same,  having  reference  to  the  supposed  place  of  residence 
of  the  defendant,  shall  direct. 

III.  If  the  attachment  be  levied  on  a  rent  charge,  it  shall  be  the  duty  of 
the  sheriff  to  leave  a  copy  of  the  writ  with  the  owner  of  the  messuage, 
lot,  or  land  out  of  which  such  rent  shall  issue,  or  upon  which  the  same 
shall  be  charged  ;  or  if  such  owner  shall  not  reside  within  the  county, 
upon  the  tenant  or  other  person  in  possession  of  such  messuage,  lot  or 
land,  and  in  either  case  to  summon  such  person  as  garnishee. 

IV.  In  all  other  cases  of  incorporeal  hereditaments,  the  attachment  shall 
be  executed  by  leaving  a  copy  of  the  writ  with  the  person  or  persons 
who  may  be  liable  to  the  payment  of  money  to  the  defendant,  or  who 
may  be  charged  with,  or  otherwise  liable  to  the  defendant  in  respect  of 
such  hereditament;  aiid  if  there  be  no  such  person,  by  publication,  as 
directed  in  the  case  of  houses  or  lands  of  which  there  shall  be  no  person 
in  possession,  as  aforesaid. 

8.  Sect.  L.  The  goods  and  effects  of  the  defendant  in  the  attachment, 
in  the  hands  of  the  garnishee,  shall,  after  such  service,  be  bound  by  such 
writ,  and  be  in  the  officer's  power,  and  if  susceptible  of  seizure  or  manual 
occupation,  the  officer  shall  proceed  to  secure  the  same,  to  answer  and 
abide  the  judgment  of  the  court  in  that  case,  unless  the  person  having  the 
possession  thereof  will  give  security  therefor. 

9.  Sect.  LI.  Every  writ  of  attachment  executed  upon  real  estate  shall 
bind  the  same,  as  against  purchasers  and  mortgagees,  from  the  time  of  the 
execution  thereof;  and  it  shall  be  the  duty  of  the  sheriff  to  file  in  the 
office  of  the  prothonotary  of  the  court  a  description  of  the  property  at- 
tached, within  five  days  after  he  shall  have  made  the  attachment,  which 
description  shall  be  entered  by  the  prothonotary  upon  his  docket,  and  the 
names  of  the  parties,  with  the  date  of  the  execution  of  the  writ,  and  the 
amount  of  bail  required,  shall  also  be  entered  by  him  upon  his  judgment 
docket. 

10.  Sect.  LII.  Whenever  a  clause  of  capias  shall  be  added  to  any 
writ  of  attachment,  as  aforesaid,  the  garnishee  shall  find  sufficient  sureties 
to  appear  in  court,  and  make  answer  as  by  law  is  required  ;  and  further, 
to  render  his  body  to  the  prison  of  the  respective  county,  or  pay  the  con- 
demnation money,  if  judgment  shall  pass  against  him. 

11.  Sect.  LIII.  It  shall  be  lawful  for  the  plaintiff,  at  the  third  term 
of  the  court  after  the  execution  of  the  writ  aforesaid,  if  he  shall  have  filed 
his  declaration,  to  take  judgment  thereon  against  the  defendant  for  default 
of  appearance,  unless  the  attachment  before  that  time  be  dissolved. 

12.  Sect.  LIV.  After  judgment  against  the  defendant  in  manner  afore- 
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said,  the  plaintiff  may  have  a  writ' of  scire  facias  against  the  garnishee, 
commanding  him  to  appear  before  the  said  court  at  the  next  term,  and 
show  cause,  if  any  he  have,  why  the  plaintiff  should  not  have  execution 
of  his  said  judgment,  of  the  estate  and  effects  of  the  said  defendant,  at- 
tached as  aforesaid,  in  his  hands  or  possession. 

13.  Sect.  LV.  After  judgment  as  aforesaid,  it  shall  also  be  lawful 
for  plaintiff  to  exhibit  in  writing,  to  every  garnishee  as  aforesaid,  all  such 
interrogatories  as  he  may  deem  necessary,  touching  the  estate  and  effects 
of  the  defendant  in  his  possession  or  charge,  or  due  and  owing  from  him, 
as  the  case  may  be,  to  the  defendant,  at  the  time  of  the  service  of  such 
writ,  or  at  any  other  time,  and  cause  the  same  to  be  tiled  of  record  in  the 
cause. 

14.  Sect.  LVI.  Whenever  interrogatories  shall  be  filed  as  aforesaid, 
it  shall  be  the  duty  of  the  court,  upon  the  motion  of  the  plaintiff,  to  grant 
a  rule  upon  the  garnishee,  to  appear  before  the  said  court,  at  a  time  and 
place  in  such  rule  to  be  named,  and  then  and  there  to  exhibit  in  wri- 
ting, under  his  oath  or  affirmation,  full,  direct  and  true  answers  to  all  and 
singular  the  interrogatories  of  the  plaintiff  exhibited  and  filed  as  aforesaid, 
or  such  of  them  as  the  court  shall  deem  pertinent  and  proper. 

15.  Sect.  LVII.  If  the  garnishee  shall,  after  due  service  of  rule  as 
aforesaid,  neglect  or  refuse  to  comply  therewith,  he  shall  be  adjudged  to 
have  in  his  possession  goods  and  effects  of  the  defendant,  liable  to  such 
writ  of  attachment,  to  an  amount  or  value  sufficient  to  satisfy  the  demand 
of  the  plaintiff,  together  with  all  legal  costs  of  suit  and  charges  ;  and 
thereupon  execution  may  issue  against  him,  in  like  manner  as  in  the 
case  of  a  judgment  rendered  against  such  garnishee  for  his  own  proper 
debt. 

16.  Sect.  LVIII.  If  issue  be  taken,  and  a  trial  be  had  upon  any  scire 
facias  as  aforesaid,  the  jury  shall  find  what  goods  or  effects,  if  any,  were 
in  the  hands  of  the  garnishee  at  the  time  the  attachment  was  executed  as 
aforesaid,  or  afterwards,  and  also  the  value  thereof. 

17.  Sect.  LIX.  After  a  verdict  for  the  plaintiff  on  any  scire  facias  as 
aforesaid,  it  shall  be  lawful  for  him  to  have  execution  of  his  judgment,  in 
the  attachment  to  be  levied,  of  the  goods  or  effects  so  found  in  the  hands 
or  possession  of  the  garnishee,  or  of  so  much  of  them  as  shall  be  suffi- 
cient to  satisfy  his  demand,  together  with  legal  costs  of  suit  and  charges, 
as  aforesaid. 

18.  Sect.  LX.  The  plaintiff  may  also,  at  the  same  time,  have  execu- 
tion against  the  garnishee  upon  the  judgment  obtained  against  him  on  the 
scire  facias,  as  in  the  case  of  a  judgment  against  him  for  his  proper  debt, 
to  be  executed,  if  the  garnishee  shall  neglect  or  refuse,  upon  the  lawful 
demand  of  the  proper  officers,  to  produce  and  deliver  the  goods  and  effects 
of  the  defendant,  as  aforesaid,  or  to  pay  the  debt  or  duty  attached,  if  the 
same  shall  be  due  and  payable. 

19.  Sect.  LXI.  But  after  judgment,  before  any  execution  shall  be  exe- 
cuted, the  plaintiff  shall  give  security,  by  recognizance  and  sufficient 
sureties,  to  be  approved  of  by. the  court,  or  by  one  of  the  judges  there- 
of, in  vacation,  with  condition,  that  if  the  defendant  in  the  attachment 
shall,  within  a  year  and  a  day  next  ensuing  the  date  of  such  recogni- 
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zance,  by  himself  or  attorney,  come  into  court  and  disprove  or  avoid 
the  debt  recovered  against  him,  or  shall  discharge  the  same,  with  costs, 
in  such  case  the  plaintiff  shall  restore  to  the  defendant  the  goods  or  effects, 
or  the  value  thereof,  attached  and  condemned  as  aforesaid,  or  so  much 
thereof  as  shall  be  disproved  or  discharged,  or  else,  that  they  will  do  it 
for  him. 

20.  Sect.  LXII.  Provided  always,  that  if  the  defendant  or  defen- 
dants in  the  attachment,  and  every  of  them,  shall  at  any  time  before  the 
money  paid,  put  in  and  perfect  bail  to  the  plaintiff's  action,  in  the  sum 
demanded,  or  in  such  sum  as  the  court,  upon  the  cause  of  action  shown, 
shall  order,  or  if  they  shall  make  deposit,  in  the  manner  provided  in  the 
case  of  an  arrest  upon  a  capias  ad  respondendum,  the  attachment,  and 
all  proceedings  had  thereon  as  aforesaid,  shall  be  dissolved,  and  the  action 
shall  proceed  in  due  course,  in  like  manner  as  if  the  same  had  been  com- 
menced by  a  writ  of  capias  ad  respondendum. 

21.  Sect.  LXIII.  If  an  attachment  shall  be  dissolved  as  aforesaid, 
after  any  sale  of  real  or  personal  property  attached,  such  dissolution  shall 
not  have  the  effect  of  divesting  any  estate  or  interest  acquired  by  virtue  of 
such  sale,  by  any  person  not  party  to  such  attachment,  but  in  such  case, 
the  proceeds  of  any  such  sale  shall  be  paid  or  restored  to  the  defendant  in 
the  attachment. 

22.  Sect.  LXIV.  It  shall  be  lawful  for  any  defendant  in  an  attach- 
ment, instead  of  giving  bail  or  security  at  his  election,  at  any  time  before 
judgment  obtained  in  the  attachment,  to  cause  an  appearance  to  be  entered 
for  him,  and  to  take  defence  to  the  action,  in  which  case  the  action  shall 
proceed  as  if  commenced  by  a  summons,  but  the  attachment  shall,  never- 
theless, continue  to  bind  the  estate  or  effects  attached,  as  in  other  cases, 
unless  judgment  be  rendered  for  the  defendant  in  such  attachment,  and  if 
judgment  be  rendered  for  the  plaintiff,  such  judgment  shall  have  the  like 
force  and  effect  as  in  case  of  an  action  commenced  by  a  summons :  Pro- 
vided, That  the  plaintiff  may  proceed  by  scire  facias  against  the  garnishee, 
and  execution  against  the  estate  and  effects  attached,  as  in  other  cases  of 
attachment,  except  that  a  recognizance  to  restore  as  aforesaid,  shall  not  be 
necessary. 

23.  Sect.  LXV.  In  every  case  of  a  writ  of  attachment  executed  upon 
land,  which  shall  have  been  demised  for  years,  or  otherwise,  with  a  re- 
servation of  rent,  the  delivery  of  a  copy  of  the  writ  of  attachment  to  the 
tenant,  as  hereinbefore  provided,  shall  have  the  effect  of  sequestering,  in 
the  hands  of  the  tenant,  all  such  sums  or  amount  of  rent  as  shall  be  due 
at  the  time  of  the  execution  of  the  writ,  or  that  shall  accrue  until  the 
execution  against  the  garnishee,  unless  the  attachment  be  sooner  dis- 
solved. 

24.  Sect.  LXVI.  It  shall  be  lawful  for  the  court,  at  any  time  after  the 
return  of  the  attachment,  on  application  by  the  plaintiff,  and  affidavit  of  a 
just  cause  of  action,  to  issue  a  writ  to  the  sheriff,  requiring  him  to  collect 
and  recover  from  the  tenant  of  the  premises,  all  such  rent  as  shall  have 
accrued  at  the  time  of  the  execution  of  the  writ  of  attachment,  or  as  may 
accrue  thereafter,  until  the  further  order  of  the  court. 

25.  Sect.  LXVII.  The  sheriff  or  other  officer  shall,  by  virtue  of  such 
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writ,  proceed  from  time  to  time,  to  recover  such  rents,  in  like  manner, 
and  with  the  like  powers  as  are  or  shall  be  possessed  by  a  landlord  under 
the  laws  of  this  commonwealth,  and  it  shall  be  his  duly  forthwith,  on  the 
receipt  of  any  moneys  arising  from  the  recovery  of  such  rents,  to  bring 
the  same  into  court. 

26.  Sect.  LXVIII.  After  judgment  obtained  on  a  scire  facias  against 
such  tenant  as  garnishee,  it  shall  be  lawful  for  the  plaintiff  to  have  execu- 
tion, as  hereinbefore  provided,  if  the  rents  of  the  premises,  or  any  part 
thereof,  shall  have  remained  in  the  hands  of  such  tenant ;  or  if  such  rents, 
or  any  part  thereof,  shall  have  been  paid  into  court  as  aforesaid,  then, 
upon  award  of  execution  as  aforesaid,  the  plaintiff  may  have  such  mo- 
ney paid  into  his  hands,  on  his  giving  security,  as  herein  provided. 

27.  Sect.  LXIX.  If  the  rents  and  profits  of  the  real  estate  as  aforesaid, 
shall  not  be  sufficient  to  satisfy  the  amount  of  the  judgment,  with  the  in- 
terest, costs  and  charges,  as  aforesaid,  the  plaintiff,  on  giving  security  to 
restore  as  aforesaid,  may  have  a  writ  of  fieri  facias,  upon  which  the  like 
proceedings  may  be  had  for  the  condemnation  and  sale  of  real  estate  as  in 
other  cases. 

28.  Sect.  LXX.  In  all  cases  where  two  or  more  persons  shall  be 
jointly,  but  not  severally  liable  to  the  suit  of  another,  if  one  or  more  of 
such  persons  shall  be  liable  to  process  of  attachment  as  aforesaid,  and  an- 
other or  others  of  them  shall  not  be  liable  to  such  process,  it  shall  be  law- 
ful for  the  persons  to  whom  such  liability  is  due,  to  sue  out  and  prosecute 
thereon  a  writ  of  attachment  and  summons,  in  the  following  form,  to  wit: 

[L.  S.]  County,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  greeting. 
We  command  you  that  you  summon  ,  so  that 

they  and  every  of  them,  be  and  appear  before  our  court  of 

,  to  be  holden  at  ,  in  and  for  said  county, 

on  the  day  of  next,  there  to  answer 

of  a  [setting  forth  briefly  the  cause  of  action 

or  complaint  as  in  the  precipe,]  and  that  you  attach 

,  late  of  your  county,  by  all  and  singular,  his  goods  and  chattels, 
in  whose  hands  or  possession  soever  the  same  may  be  found,  and  also, 
that  you  summon  the  person  and  persons,  and  every  of  them,  in  whose 
hands  the  goods  or  effects,  or  any  of  them,  of  the  said  may 

be  found,  so  that  they  be  and  appear  before  the  said  court,  at  the  day  and 
place  aforesaid,  to  answer  what  shall  be  objected  to  them,  and  abide  the 
judgment  of  the  court  in  the  premises,  and  have  you  then  there  this  writ; 
witness,  &c. 

29.  Sect.  LXXI.  Instead  of  a  clause  of  summons  against  defendants 
not  liable  to  attachment  as  aforesaid,  it  shall  be  lawful  for  the  plaintiff  to 
have  against  them  a  capias  ad  respondendum,  in  all  cases  where  they 
would  otherwise  be  liable  to  arrest,  and  thereupon,  the  like  proceedings 
shall  be  had  as  in  other  cases  of  such  writ,  and  the  garnishees  shall  be 
liable  to  arrest  upon  a  capias,  in  the  manner  hereinbefore  provided,  where 
all  the  defendants  in  the  writ  are  liable  to  such  attachment. 

30.  Sect.  LXXII.  The  plaintiff  in  such  writ,  shall  be  entitled  to  pro- 
ii.— 61 
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ceed  thereon  against  the  defendants  named  in  the  clause  of  summons  or 
capias,  in  like  manner,  and  with  like  effect,  as  if  one  writ  of  summons  or 
capias  had  heen  issued  against  all  the  defendants,  instead  of  a  writ  in  the 
form  aforesaid ;  and  he  shall  also  be  entitled  to  proceed  against  the  defen- 
dants named  in  the  clause  of  attachment,  and  their  estate  or  effects,  seized 
or  bound  thereby,  in  the  manner  hereinbefore  provided,  where  all  the 
defendants  in  such  writ  are  attached. 

31.  Sect.  LXXIII.  If  a  judgment  be  rendered  against  the  defendants 
who  shall  have  appeared  as  aforesaid,  execution  thereof  may  be  had,  in 
like  manner  as  in  the  case  of  a  judgment  rendered  upon  the  confession  of 
the  defendant ;  and  if  such  defendants  have  nothing,  or  not  sufficient  where- 
of to  levy  such  judgment,  it  shall  be  lawful  for  the  plaintiff  to  levy  his 
judgment,  or  the  residue  thereof,  of  the  goods  and  effects  which  may  re- 
main, subject  to  the  attachment,  proceeding  therein  in  all  respects,  in  the 
manner  hereinbefore  provided,  where  none  of  the  defendants  enter  bail  as 
aforesaid. 

32.  Sect.  LXXIV.  Provided  nevertheless,  That  the  court  may,  if  they 
see  cause,  award  execution  of  the  whole  or  any  part  of  such  judgment, 
against  the  goods-or  effects  of  the  defendants  attached  in  the  first  instance, 
saving,  nevertheless,  to  all  the  defendants,  their  respective  rights  and 
claims  against  each  other  in  that  behalf. 

33.  Sect.  LXXV.  If  any  of  such  defendants  against  whom  a  summons 
or  capias  shall  issue  as  aforesaid,  shall  plead  any  plea  in  bar  of  the  whole 
action,  in  the  manner  and  form  in  which  it  is  brought,  and  a  verdict  and 
judgment  absolute  thereon,  be  rendered  for  such  defendant,  the  attachment 
against  the  other  defendant  shall,  upon  the  motion  of  any  person  interested 
be  dissolved,  and  the  goods  and  effects  thereby  bound  shall  be  discharged, 
unless  the  plaintiff  shall,  within  a  year  and  a  day  thereafter,  sue  out  and 
prosecute  a  writ  of  error  to  reverse  such  judgment,  and  in  the  mean  time, 
and  until  such  judgment  be  reversed,  no  further  proceedings  shall  be  had 
upon  any  judgment  which  may  have  been  rendered  against  any  defendant 
attached. 

34.  Sect.  LXXVI.  A  writ  of  attachment,  in  the  form  aforesaid,  may 
be  issued  against  any  foreign  corporation,  aggregate  or  sole,  and  the  pro- 
ceedings aforesaid,  may  be  had  thereon,  so  far  as  the  case  will  permit;  and 
such  attachment  and  proceedings  may  be  dissolved  as  aforesaid,  upon  an 
appearance  by  an  attorney,  and  a  deposit  made  as  aforesaid,  or  security 
given  for  the  debt  or  demand  in  lieu  thereof,  in  such  sum  and  form  as  the 
court  from  which  such  writ  issues,  shall  direct. 

35.  Sect.  LXXVII.  If  the  person  against  whom  any  attachment  as 
aforesaid,  shall  be  issued,  shall  be  a  female,  it  shall  be  lawful  for  such  fe- 
male, in  lieu  of  bail,  to  give  security  for  the  debt  or  demand,  or  to  deposit 
a  sum  of  money,  as  provided  in  the  case  of  a  corporation;  and  thereupon, 
if  such  female  shall  cause  an  appearance  to  be  entered  to  the  action,  in 
the  manner  practised  upon  writs  of  summons,  the  attachment  shall  be  dis- 
solved. 

36.  Sect.  LXXVIII.  A  writ  of  attachment,  in  the  form  aforesaid,  may 
be  issued  against  a  person  under  sentence  of  imprisonment,  upon  convic- 
tion of  a  crime  by  a  court  of  competent  jurisdiction,  and  such  attachment 
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may  be  dissolved  in  the  manner  hereinbefore  provided  in  the  case  of  a 
foreign  corporation,  and  not  otherwise  ;  but  if  in  such  case  the  term  of  im- 
prisonment of  the  defendant  shall  elapse,  or  if  he  shall  be  otherwise  legally 
discharged  therefrom,  before  the  money  shall  be  paid,  it  shall  be  lawful 
for  him  to  put  in  and  perfect  special  bail  to  the  plaintiff's  action,  and 
thereupon,  the  security  which  may  have  been  given  by  him  in  lieu  of  bail, 
shall  cease  and  become  void,  and  any  deposit  which  may  have  been  made 
aforesaid,  shall  be  restored  to  him. 

[For  the  omitted  portions  of  this  Act,  see  Judiciary .] 

Act  of  13th  June  1836,  Pamph.  p.  606. 

An  act  relating  to  domestic  attachments. 

37.  Sect.  I.  "Writs  of  domestic  attachments  may  be  issued  by  the 
court  of  common  pleas  of  the  county  in  which  any  debtor,  being  an 
inhabitant  of  this  commonwealth,  may  reside, if  such  debtor  shall  have 
absconded  from  the  place  of  his  usual  abode,  within  the  same,  or  shall 
have  remained  absent  from  this  commonwealth,  or  shall  have  confined 
himself  in  his  own  house,  or  concealed  himself  elsewhere,  with  design 
in  either  case  to  defraud  his  creditors. 

And  the  like  proceedings  may  be  had  if  any  debtor,  not  having  become 
an  inhabitant  of  this  commonwealth,  shall  confine  or  conceal  himself 
within  the  county,  with  intent  to  avoid  the  service  of  process,  and  to 
defraud  his  creditors. 

38.  Sect.  II.  But  no  such  writ  shall  be  issued,  except  upon  oath 
or  affirmation,  previously  made,  by  a  creditor  of  such  person,  or  by 
some  one  in  his  behalf,  of  the  truth  of  his  debt,  and  of  the  facts  upon 
which  the  attachment  shall  be  founded,  which  oath  or  affirmation  shall 
be  filed  on  record. 

3D.  Sect.  III.  The  writ  aforesaid  shall  be  made  according  to  the 
following  form,  viz.  : 

County,  ss. 
The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  county,  greeting. 

Whereas,  A.  B.,  late  of  the  county  ,  has  absconded 

from  the  place  of  his  usual  abode  in  said  county,  (reciting  the  matters  of 
fact  contained  in  the  affidavit,  as  the  case  may  be,)  with  design  to  defraud 
his  creditors,  as  it  is  said,  therefore,  we  command  you  that  you  attach, 
all  and  singular  the  goods  and  chattels,  lands  and  tenements  of  the  said 
A.  B.  within  your  bailiwick,  in  whose  hands  or  possession  soever  the 
same  may  be,  for  the  benefit  of  C.  D.,  who  sues  this  writ,  and  of  the 
other  creditors  of  the  said  A.  B. ;  and  we  further  command  you,  that  you 
cause  the  goods  and  chattels  attached  by  virtue  of  this  writ,  forthwith  to 
be  secured  and  appraised,  and  an  inventory  thereof  to  be  made,  and  how- 
you  shall  have  executed  this  writ,  make  known  to  our  judges  at  , 

in  the  county  aforesaid,  on  the  day  of  ,  and  have  you  then 

there  this  writ,  together  with  the  said  inventory  and  appraisement:  Wit- 
ness, &c. 
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40.  Sect.  IV.  Every  writ  of  domestic  attachment,  shall  contain  a 
clause  requiring  the  sheriff,  or  other  officer,  to  summon  the  garnishee, 
or  person  in  whose  hands  any  of  the  defendant's  money  or  other  effects 
may  happen  to  be,  to  appear  before  the  court  from  which  the  writ  shall 
issue,  at  the  day  and  place  mentioned  in  the  said  writ,  to  abide  the  orders 
of  the  court  in  the  premises. 

41.  Sect.  V.  It  shall  be  lawful  for  the  plaintiff,  in  any  case  of  at- 
tachment as  aforesaid,  to  cause  to  be  inserted  in  the  body  of  the  writ,  a 
clause  of  capias  against  the  garnishee,  under  the  same  rules  and  regula- 
tions as  are  prescribed  by  law  in  cases  of  foreign  attachment. 

42.  Sect.  VI.  If  real  estate  shall  be  attached  within  the  county  in 
which  such  writ  of  attachment  shall  issue,  it  shall  be  the  duty  of  the 
sheriff  to  file  a  description  thereof,  and  cause  the  same  to  be  entered  upon 
the  docket  of  the  prothonotary  of  the  court  out  of  which  such  attachment 
issued,  in  the  manner  provided  by  law  in  the  case  where  real  estate  is 
attached  by  virtue  of  a  writ  of  foreign  attachment ;  and  also,  to  cause  a 
copy  of  said  attachment,  by  him  certified,  to  be  put  up  in  some  con- 
spicuous place  on  such  real  estate,  and  where  there  is  a  tenant,  it  shall 
be  the  duty  of  the  sheriff  to  leave  a  copy  of  the  writ  with  him,  or  any 
other  person  in  actual  possession,  holding  under  the  defendant,  and  to 
summon  him  as  garnishee. 

43.  Sect.  VII.  It  shall  be  lawful  for  any  other  creditor  of  such 
person,  upon  affidavit  of  his  debt,  as  aforesaid,  to  suggest  his  name  upon 
the  record,  and  thereupon  such  creditor  may  proceed  to  prosecute  the 
said  writ,  if  the  person  suing  the  same  shall  refuse  or  neglect  to  proceed 
thereon,  or  if  he  shall  fail  to  establish  his  right  to  prosecute  the  same,  as 
a  creditor  of  the  defendant. 

44.  Sect.  VIII.  In  case  any  perishable  goods  shall  be  attached  by 
virtue  of  such  writ,  it  shall  be  lawful  for  the  court,  if  in  session,  or  for 
any  judge  thereof  in  vacation,  on  the  application  of  any  creditor  as  afore- 
said, to  order  the  same  to  be  sold  by  the  sheriff,  and  the  moneys  arising 
from  such  sale  shall  be  received  by  the  sheriff,  and  paid  over  by  him  to 
the  trustees,  to  be  appointed  as  hereinafter  mentioned. 

45.  Sect.  IX.  It  shall  be  lawful  for  any  creditor  as  aforesaid,  to  sue 
out  from  the  said  court,  and  with  the  original  writ,  or  afterwards,  other 
writs  of  attachments,  into  any  other  county  in  which  such  debtor  may 
have  goods  or  chattels,  lands  or  tenements. 

46.  Sect.  X.  Whenever  any  testatum  writ  of  attachment  shall  be 
issued  as  aforesaid,  the  garnishee  in  whose  hands  any  goods  or  effects 
shall  be  attached  as  aforesaid,  shall  be  summoned  to  appear  before  the 
court  of  common  pleas  of  the  county  in  which  he  shall  reside;  or  if  a 
clause  of  capias  against  him  shall  be  inserted  in  such  writ,  the  proceed- 
ings thereon  in  respect  to  arrest  and  bail,  shall  be  the  same  as  if  the  writ 
had  issued  from  the  court  of  common  pleas  of  such  county. 

47.  Sect.  XI.  It  shall  be  the  duty  of  the  sheriff  to  whom  any  testa- 
tum writ  of  attachment  shall  be  directed  as  aforesaid,  to  execute  the  same 
in  like  manner  as  if  the  writ  had  issued  from  the  court  of  common  pleas 
of  his  own  county;  and  he  shall  cause  the  same  to  be  entered  upon  the 
docket  of  the  prothonotary  of  such  court,  in  the  manner  provided  in  the 
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case  of  testatum  executions,  together  with  a  description  of  any  real  estate 
which  he  may  attain  [attach]  by  virtue  thereof;  and  it  shall  be  his  duty  to 
make  one  return,  with  the  said  writ,  to  the  court  from  which  it  shall  have 
issued,  and  a  duplicate  of  such  return  to  the  court  of  common  pleas  of  his 
own  county. 

48.  Sect.  XII.  The  court  of  common  pleas  of  the  county  into  which 
any  testatum  writ  of  attachment  shall  be  sent  as  aforesaid,  shall  have 
power  to  make  all  such  interlocutory  orders  respecting  the  garnishee,  and 
for  the  delivery,  custody,  and  sale  of  any  personal  property  attached 
within  their  county,  as  they  might  do  in  the  case  of  an  attachment  issuing 
from  such  court;  and  it  shall  be  lawful  for  such  court  to  make  all  neces- 
sary orders  and  decrees  for  the  purpose  of  compelling  answers  to  interro- 
gatories, by  any  person  within  their  jurisdiction,  and  delivery  of  all 
property  within  their  jurisdiction,  to  the  trustees  appointed  in  such 
attachment. 

49.  Sect.  XIII.  On  the  return  of  the  writ  as  aforesaid,  the  court  shall 
appoint  three  honest  and  discreet  men,  not  being  creditors  of  the  defend- 
ant, to  be  trustees  of  the  estate  of  the  defendant,  who,  before  proceeding 
upon  the  duties  of  their  appointment,  shall  make  oath  or  affirmation,  be- 
fore some  person  authorized  to  administer  oaths,  well  and  truly  to  execute 
the  trust  reposed  in  them,  according  to  the  best  of  their  skill  and  under- 
standing, which  oath  or  affirmation,  certified  by  the  person  before  whom 
it  was  taken,  shall  be  filed  in  the  office  of  the  prothonotary  of  the  said 
court. 

50.  Sect.  XIV.  If  any  trustee  as  aforesaid,  shall  decline  to  under- 
take the  said  office,  or  shall  resign  the  same,  or  die,  or  become  incapable 
to  execute  the  same,  the  court  shall  appoint  another  suitable  person  to 
supply  the  vacancy. 

51.  Sect.  XV.  It  shall  be  lawful  for  the  court,  at  the  time  of  the  ap- 
pointment of  the  said  trustees,  or  at  any  time  afterwards,  to  require  the 
said  trustees  to  give  security  in  such  form  and  amount  as  the  court  shall 
direct,  for  the  due  execution  of  the  trust. 

52.  Sect.  XVI.  It  shall  be  the  duty  of  the  officer  who  shall  have  taken 
possession  of  any  money  or  other  personal  property  of  the  defendant,  by 
virtue  of  the  writ  of  attachment,,  to  deliver  the  same  to  the  trustees,  upon 
demand  made  by  them,  and  upon  their  producing  a  certificate  from  the 
prothonotary  that  they  have  been  duly  qualified,  and  given  security,  if  so 
required  by  the  court. 

53.  Sect.  XVII.  A  majority  of  the  trustees,  as  aforesaid,  shall  be 
competent  to  exercise  all  the  powers  herein  conferred  upon  them,  and  to 
perform  all  the  duties  herein  required  of  them. 

54.  Sect.  XVIII.  It  shall  be  the  duty  of  the  said  trustees,  immedi- 
ately after  their  appointment,  to  give  notice  thereof  in  one  newspaper, 
printed  in  the  county  in  which  the  attachment  issued,  during  at  least  six 
successive  weeks,  together  with  their  names  and  respective  places  of 
residence,  and  in  such  other  newspapers,  or  in  such  other  manner,  as  the 
court  at  the  time  of  their  appointment,  or  afterwards,  shall  order  and 
direct,  and  the  said  trustees  shall,  in  such  notice,  require  all  persons  in- 
debted to  the  defendant,  or  holding  property  belonging  to  him,  to  pavand 
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deliver  all  such  sums  of  money  and  property  due  and  belonging  to  such 
defendant,  to  the  said  trustees,  and  also  desire  all  creditors  of  the  defen- 
dant to  present  their  respective  accounts  or  demands. 

55.  Sect.  XIX.  The  trustees  aforesaid,  shall  be  deemed  to  be  vested 
with  all  the  estate  of  the  debtor,  at  the  time  of  issuing  the  said  attachment, 
subject  to  all  liens  existing  at  that  time,  and  it  shall  be  their  duty  to  take 
into  their  possession  all  the  said  estate,  whether  attached  as  aforesaid,  or 
afterwards  discovered  by  them,  and  all  books,  vouchers,  and  papers  relat- 
ing to  the  same,  and  they  shall  be  capable  of  suing  for  and  recovering  in 
their  own  names,  all  the  said  estate,  and  all  debts  and  things  in  action, 
due  or  belonging  to  such  debtor  at  the  date  of  the  attachment,  or  at  any 
time  thereafter. 

56.  Sect.  XX.  Provided,  (1st,)  That  no  purchase  or  assignment  of 
the  real  estate  of  such  debtor,  made  bona  fide,  and  for  a  valuable  conside- 
ration, before  the  attachment  executed  thereon  and  returned,  and  entered 
upon  the  docket  as  aforesaid,  by  or  to  any  person  having  no  notice  or 
knowledge  of  such  attachment  shall  be  invalidated  or  impeached  thereby  ; 
and,  (2d,)  that  no  purchase  or  assignment  of  the  personal  property  of 
such  debtor,  made  bona  fide,  and  for  a  valuable  consideration,  by  or  to 
any  person  having  no  notice  or  knowledge  of  the  attachment,  shall  be  in- 
validated or  impeached  thereby ;  and,  (3d,)  that  if  any  person  indebted  to 
the  defendant  in  the  attachment,  or  having  possession  of  any  of  his  pro- 
perty, shall  bona  fide  pay  the  said  debt,  or  deliver  the  said  property  to 
the  said  defendant,  without  notice  or  knowledge  of  the  attachment,  he 
shall  not  be  liable  to  pay  or  deliver  the  same  to  the  trustees ;  and,  (4th,) 
that  the  wife  and  family  (if  any,)  of  such  debtor,  shall  be  entitled  to 
retain  for  their  own  use,  such  articles  as  may  by  law  be  exempted  from 
levy  and  sale  upon  execution. 

57.  Sect..  XXI.  The  trustees  aforesaid  may  summon  before  them, 
and  examine,  upon  oath  or  affirmation,  which  they  are  hereby  authorized 
to  administer,  and  by  interrogatories  or  otherwise,  all  persons  residing 
within  the  county,  supposed  to  be  indebted  to  the  defendant,  and  such 
other  persons,  residing  as  aforesaid,  as  they  shall  think  fit,  touching  the 
real  or  personal  estate  of  the  defendant,  and  such  other  things  as  may 
tend  to  disclose  their  estates,  or  their  secret  grants,  or  alienation  of  their 
effects. 

58.  Sect.  XXII.  If  any  person  summoned  to  attend  before  the  trus- 
tees as  aforesaid,  shall  refuse  to  attend,  or  shall  refuse  to  be  sworn  or 
affirmed,  or  to  make  answers  to  such  questions  or  interrogatories  as  shall 
be  administered  to  him,  by  or  on  behalf  of  the  said  trustees,  it  shall  be 
lawful  for  the  said  trustees  to  commit  such  person  to  the  prison  of  the 
county,  there  to  be  detained  until  he  shall  submit  to  be  examined  as 
aforesaid. 

59.  Sect.  XXIII.  Provided,  That  any  person  arrested  or  detained 
by  virtue  of  any  such  warrant,  may  be  enlarged,  upon  bail  given,  with 
condition  that  he  shall  appear  at  the  next  court  of  common  pleas,  to  be 
holden  for  such  county,  then  and  there  to  answer  all  such  interrogatories 
as  shall  be  exhibited  to  him,  under  the  direction  of  such  court,  and  abide 
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all  orders  which  shall  be  made  by  such  court  on  behalf  of  the  said  trus- 
tees. 

60.  .Sect.  XXIV.  The  like  proceedings  also,  may  be  had  in  case  any 
person  having-  books,  papers,  vouchers  or  effects  belonging  to  the  defen- 
dant in  the  attachment,  and  discovered  by  the  trustees,  subsequent  to  the 
attachment  executed  as  aforesaid,  shall  refuse  to  deliver  the  same  to  the 
said  trustees,  upon  being  legally  required  thereto. 

61.  Sect.  XXV.  If  any  garnishee,  or  other  person,  having  possession 
of  the  effects  of  the  defendant  in  the  attachment,  or  having  knowledge  of 
the  same,  or  being  indebted  to  the  defendant,  shall  reside  in  another 
county,  it  shall  be  lawful  for  the  trustees  to  exhibit  interrogatories  in 
writing,  to  such  person,  in  the  manner  authorized  by  law  in  case  of  fo- 
reign attachment,  and  thereupon  the  court  of  common  pleas  of  the  county 
in  which  such  person  shall  reside,  shall  have  power  to  compel  such  per- 
son to  answer  thereto,  in  like  manner  as  in  the  case  of  a  foreign  attach- 
ment issued  out  of  such  court. 

62.  Sect.  XXVI.  It  shall  be  lawful  for  the  said  trustees,  by  warrants 
under  their  hands  and  seals,  to  cause  to  be  broken  open,  in  the  day  time, 
houses,  chambers,  shops,  stores,  or  warehouses  of  the  defendant,  or  any 
doors  therein,  and  any  trunks  or  chests  of  the  defendant,  in  which  his 
goods  or  effects,  books  of  account,  or  papers  relating  to  his  estate,  shall 
be,  or  shall  be  reputed  to  be,  and  to  seize  the  same  for  the  benefit  of  his 
creditors. 

63.  Sect.  XXVII.  If  the  defendant  in  any  attachment  as  aforesaid, 
shall,  prior  to  the  issuing  thereof,  have  conveyed  or  transferred  any  part 
of  his  real  or  personal  estate  to  his  wife  and  children,  or  either  of  them, 
or  to  any  person  in  trust  for  them,  or  either  of  them,  or  shall  have  con- 
veyed or  transferred  the  same  to  any  other  person,  with  intent  to  defraud 
his  creditors,  the  trustees  aforesaid,  shall  have  power  to  recover  and  dis- 
pose of  the  same,  as  fully  and  effectually,  as  if  the  said  defendant  had 
been  actually  seized  or  possessed  thereof  at  the  time  of  the  attachment. 

64.  Sect.  XXVIII.  If  the  defendant  in  the  said  attachment  shall  have 
conveyed  or  transferred  any  of  his  real  or  personal  estate  unto  any  person, 
upon  condition  or  power  of  redemption,  by  payment  of  money  or  other- 
wise, it  shall  be  lawful  for  the  trustees  to  make  tender  of  money,  or  other 
performance,  according  to  the  nature  of  such  condition,  as  fully  as  the 
said  defendant  might  have  done  ;  and  after  such  performance  or  tender, 
the  said  trustees  shall  have  power  to  sell,  or  otherwise  dispose  of  the  said 
real  or  personal  estate,  for  the  benefit  of  the  creditors,  in  the  manner  herein 
provided. 

65.  Sect.  XXIX.  It  shall  be  lawful  for  the  said  trustees,  at  any  time 
after  the  term  next  succeeding  that  to  which  the  writ  was  returnable,  to 
make  public  sale  and  assurance  of  all  the  goods  and  chattels  of  the  de- 
fendant, and  of  his  real  estate,  at  any  term  after  the  third  term  succeeding 
that  to  which  the  original  writ  was  returnable ;  and  to  granj  and  assign, 
or  otherwise  to  order  and  dispose  of,  for  the  benefit  of  the" creditors,  all 
or  any  of  the  debts  due  or  to  become  due  to  the  defendant ;  and  every 
such  sale,  grant,  assurance  or  other  disposition  shall  be  good  and  valid  in 
law  against  the  said  defendant  and  his  legal  representatives,  and  shall  vest 
all  the  right,  title  and  interest  of  the  defendant  in  the  purchaser,  grantee, 
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or  person  to  whom  the  same  shall  have  been  disposed  of,  so  that  such 
purchaser,  grantee  or  other  person,  may  sue  for  and  recover  any  such  pro- 
perty or  debts,  in  his  own  name  and  to  his  own  use;  and  after  such 
grant,  assignment,  or  other  disposition  of  such  debts,  neither  the  said  de- 
fendant, nor  any  other  to  whom  such  debts  shall  be  due,  shall  have  power 
to  recover,  release  or  discharge  the  same. 

66.  Sect.  XXX.  Provided,  That  before  making  sale  of  any  of  the 
real  or  personal  estate  of  the  defendant  as  aforesaid,  it  shall  be  the  duty 
of  the  trustees  to  give  at  least  ten  days'  notice  thereof,  in  the  manner  prac- 
tised in  the  case  of  sales  by  sheriffs  upon  executions  :  And  provided  also, 
That  the  said  trustees  may,  at  any  time  after  their  appointment,  make 
sale  of  any  perishable  goods,  upon  leave  of  the  court,  or  of  a  judge,  granted 
in  the  manner  hereinbefore  provided. 

67.  Sect.  XXXI.  At  some  time  after  the  expiration  of  six  months 
from  the  first  public  notice  given,  as  hereinbefore  provided,  the  trustees, 
having  previously  given  public  notice  of  the  time  and  place  fixed  by  them 
for  the  purpose,  shall  proceed  to  receive  the  proofs  of  the  several  credi- 
tors, and  shall  determine  upon  the  same,  and  having  stated  their  accounts, 
and  ascertained  the  proportionate  sum  payable  to  each  creditor,  shall  file 
their  report  of  the  same  in  the  office  of  the  prothonotary  of  the  court  out 
of  which  the  attachment  was  issued. 

68.  Sect.  XXXII.  It  shall  be  the  duty  of  such  prothonotary  to  give 
public  notice  of  the  filing  of  such  report,  by  advertisement,  in  the  manner 
directed  by  law  in  the  case  of  the  accounts  of  assignees  under  a  voluntary 
assignment,  and  at  the  next  stated  term  of  the  court,  after  the  filing  of  the 
report,  if  exceptions  shall  not  be  presented  at  such  time  as  may  be  direct- 
ed by  the  rules  of  such  court,  the  report  may  be  confirmed  by  the  courts, 
and  the  trustees  shall  thereupon  make  distribution  accordingly. 

69.  Sect.  XXXIII.  If  the  whole  of  the  estate  shall  not  have  been  dis- 
tributed upon  such  report,  the  said  trustees  shall,  at  the  expiration  of  three 
months  after  the  order  of  the  court  upon  such  report,  proceed  to  make  a 
second  dividend  of  all  such  moneys  as  shall  have  come  into  their  hands 
after  the  first  dividend,  and  make  report  in  like  manner,  and  the  same 
proceedings  shall  be  had  upon  such  report  as  are  hereinbefore  provided, 
and  so  from  time  to  time,  until  a  distribution  shall  have  been  made  of  all 
the  estate  of  such  debtor. 

70.  Sect.  XXXIV.  Provided,  That  in  the  distribution  among  the 
creditors  of  a  defendant  as  aforesaid,  no  preference  shall  be  allowed  to 
debts  due  on  specialties. 

71.  Sect.  XXXV.  If  any  person  shall  have,  bona  fide,  given  credit 
to  such  debtor,  or  taken  securities  from  him,  payable  at  future  days, 
which  shall  not  have  expired  or  fallen  due  at  the  time  of  the  issuing  of  the 
attachment,  such  creditor  shall  be  admitted  to  prove  his  debt  or  contract, 
as  if  it  were  payable  presently,  and  shall  have  a  dividend,  in  proportion 
to  the  other  creditors,  discounting,  where  no  interest  is  payable,  at  the 
rate  of  lawful  interest. 

72.  Sect.  XXXVI.  In  all  cases  in  which  mutual  credit  has  been 
given  by  such  debtor  and  any  other  person,  or  mutual  debts  have  existed 
between  them,-  at  any  time  before  the  issuing  of  the  attachment,  the  trus- 
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tees  shall  state  the  account  between  them,  and  one  debt  may  be  set  off 
against  the  other,  and  what  shall  appear  to  be  due  on  either  side,  on  the 
balance  of  such  account,  after  such  set  off,  and  no  more,  shall  be  claimed 
or  paid  on  either  side,  as  the  case  may  be. 

73.  Sect.  XXXVII.  After  payment  of  all  just  demands  as  aforesaid, 
and  of  the  costs  and  charges  of  the  attachment  as  aforesaid,  the  overplus, 
if  any,  shall  be  returned  to  the  defendant,  his  executors,  administrators, 
or  assigns. 

74.  Sect.  XXXVIII.  When  the  trustees  shall  have  completed  the 
distribution  of  the  debtor's  estate  among  the  creditors,  as  aforesaid,  they 
shall  cause  an  account  of  the  same  to  be  stated,  and  tiled  in  the  office  of 
the  prothonotary  of  the  court  [in]  to  which  the  appointment  took  place. 

75.  Sect.  XXXIX.  It  shall  be  lawful  for  the  court  issuing  any  writ  of 
attachment  as  aforesaid,  at  any  time  before  the  final  decree  for  distribution, 
on  the  application  of  the  defendant,  supported  by  his  oath  or  affirmation, 
denying  the  allegations  upon  which  the  attachment  was  founded,  to  grant 
a  rule  upon  the  creditors  suing  or  prosecuting  the  writ,  to  show  cause 
why  the  attachment  should  not  be  dissolved,  and  the  court  may,  at  the 
same  time,  make  an  order,  staying  all  further  proceedings  by  the  trustees, 
and  upon  the  hearing  of  such  rule,  if  the  court  shall  be  satisfied  that  the 
defendant  was  not  liable  to  the  attachment,  they  shall  dissolve  the  same, 
either  absolutely,  or  upon  such  terms  as  shall  be  equitable  and  just:  Pro- 
vided,  That  no  order  of  the  court,  dissolving  an  attachment  as  aforesaid, 
shall  have  the  effect  of  invalidating  any  sale  of  the  estate  of  the  defendant 
made  by  such  trustees,  in  conformity  with  law,  or  any  payment  to  such 
trustees,  made  as  aforesaid. 

76.  Sect.  XL.  It  shall  be  lawful  for  the  court  by  whom  the  attach- 
ments as  aforesaid  may  be  dissolved,  to  make  such  an  order  for  the  pay- 
ment of  the  costs,  either  by  the  creditors  suing  or  prosecuting  such  writ, 
or  by  the  defendant  therein,  as  shall  be  equitable  and  just,  under  all  the 
circumstances  of  the  case. 

77.  Sect.  XLI.  No  second  or  other  attachment,  excepting  such  as 
shall  be  issued  into  another  county,  as  hereinbefore  provided,  shall  be 
issued  against,  or  served  upon  the  estate  or  effects  of  the  same  defendant, 
unless  the  first  attachment  be  not  executed,  or  be  dissolved  by  the  court. 

78.  Sect.  XLII.  The  death  of  the  defendant  after  the  issuing  of  the 
attachment,  shall  not  abate,  or  otherwise  affect  the  proceeding  thereon, 
but  the  same  shall  be  continued  and  concluded,  in  like  manner  as  if  such 
defendant  had  lived :  Provided,  That  notice  of  the  pendency  of  the  at- 
tachment be  given  to  the  executors,  administrators  or  heirs  of  such  defen- 
dant. 

79.  Sect.  XLIII.  Any  person  aggrieved  by  any  definite  decree  of  any 
court  of  common  pleas,  in  any  case  of  domestic  attachment,  as  aforesaid, 
may  appeal  from  the  same  to  the  supreme  court,  in  the  proper  district : 
Provided,  Such  appeal  be  entered  within  one  year  after  such  decree  ; 
And  provided  also,  That  in  all  cases,  the  party  appealing  shall  first  give 
security,  in  such  sum  as  the  said  court  of  common  pleas  shall  direct, 
conditioned  to  prosecute  such  appeal  with  effect,  and  shall  also  make  oath 
or  affirmation,  that  such  appeal  is  not  intended  for  delay. 

ii.— 62 
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80.  Sect.  XLIV.  That  all  laws  hereby  altered  or  supplied,  so  far  as 
are  inconsistent  with  this  act,  are  hereby  repealed :  this  act  shall  take 
effect  on  the  first  day  of  September  next. 

Act  of  13th  June  1836,  Pamph.  p.  616. 

An  act  relating  to  the  attachment  of  vessels. 

81.  Sect.  I.  Ships  and  vessels  of  all  kinds,  built,  repaired,  or  fitted 
within  this  commonwealth,  shall  be  subject  to  a  lien  for  all  debts  con- 
tracted by  the  masters  or  owners  thereof,  for  work  done,  or  materials 
found  or  provided  in  the  building,  repairing,  fitting,  furnishing,  or  equip- 
ping of  the  same,  in  preference  to  any  other  debt  due  from  the  owners 
thereof. 

82.  Sect.  II.  The  lien  aforesaid,  shall  continue  during  the  time  that 
shall  intervene  between  the  contracting  of  such  debts,  and  the  time  when 
such  ship  or  vessel  shall  proceed  on  her  voyage,  next  after  the  work  done, 
or  the  materials  furnished  as  aforesaid,  and  no  longer. 

83.  Sect.  III.  The  lien  for  work  done  and  materials  furnished  as 
aforesaid,  shall  exist  in  favour  of  the  following  classes  of  tradesmen  and 
mechanics,  and  no  others,  to  wit:  carpenters,  blacksmiths,  mastmakers, 
boatbuilders,  blockmakers,  ropemakers,  sailmakers,  riggers,  joiners  carv- 
ers, plumbers,  painters,  shipchandlers,  coppersmiths,  brassfounders, 
coopers,  venders  of  sail-cloth,  and  lumber  merchants. 

84.  Sect.  III.  [I  V.]  Any  of  the  said  persons,  having  done  work  or  pro- 
vided materials,  may  file  a  libel  in  the  office  of  the  prothonotary  of  the  dis- 
trict court,  or  court  of  common  pleas,  of  the  proper  county,  wherein  the 
cause  of  action  shall  arise,  or  in  any  county  where  the  said  ship  may  be 
found,  against  such  ship  or  vessel,  her  tackle,  furniture  and  apparel. 

85.  Sect.  IV.  [V.]  All  or  any  of  the  said  persons  may  join  in  one  libel 
for  the  recovery  of  all  their  claims,  in  the  same  manner  as  mariners  are 
permitted  by  the  usages  of  courts  of  admiralty,  to  join  in  one  suit  for 
the  recovery  of  their  wages. 

86.  Sect.  V.  [VI.]  Whenever  a  libel  shall  be  filed  by  any  person  as 
aforesaid,  it  shall  be  lawful  for  any  other  person  or  persons  having  a  claim 
as  aforesaid,  to  apply  to  the  court,  by  petition,  at  any  time  during  the  pend- 
ency of  the  action,  to  become  a  party  libellant,  and  upon  due  proof  of  his 
claim  as  aforesaid,  he  shall  be  received  and  permitted  to  prosecute  his 
claim  jointly  with  the  other  persons  who  commenced  the  action. 

87.  Sect.  VI.  [VII.]  If  more  than  one  suit  shall  be  brought  as  afore- 
said, against  the  same  ship  or  vessel,  by  all  or  any  of  the.  said  person  or 
persons,  the  court  shall  cause  the  said  actions  to  be  consolidated  into  one 
definite  sentence  or  decree,  comprehending  all  such  debts  as  shall  be  duly 
supported. 

88.  Sect.  VII.  [VIII. ]  Upon  the  filing  of  a  libel  as  aforesaid,  supported 
by  the  oath  or  affirmation  of  the  libellant,  it  shall  be  lawful  for  him  to  have 
a  writ  of  attachment,  to  be  made  according  to  the  following  form,  to  wit: 
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[L.  S.]  County,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  greeting. 

We  command  you,  that  you  arrest,  attach  and  safely  keep,  the  schooner 
of  tons  burthen,  or  thereabouts,  lying  at  ,  of  which 

A.  B.,  late  of  ,  is  master  (or  otherwise  sufficiently  describing  the 

vessel  to  be  attached,)  her  tackle,  apparel  and  furniture,  and  that  you 
summon  A.  B.  (the  master  or  owner  who  contracted  the  debt  for  which 
the  vessel  is  attached),  if  he  may  be  found  within  your  bailiwick,  to  ap- 
pear before  our  court  of  ,  to  be  holden  at  ,  in  and  for  said 
county,  on  the  day  of  ,  then  and  there  to  answer  the  libel  of  C. 
I).,  who  demands  against  the  said  schooner,  and  the  said  A.  B.,  the  owner 
(or  the  master  thereof),  the  sum  of  dollars,  for  materials  found  (or 
as  the  case  may  be,  for  work  done,  &c.)  for  the  building  of  the  said 
schooner,  to  wit:  For  (two  thousand  feet  of  plank,  &c,  setting  forth  the 
claim  briefly,  as  in  the  libel),  which  said  sum  the  said  C.  D.  avereth  is 
wholly  due  ;  and  how  you  shall  have  executed  this  writ,  make  known  to 
our  said  judges,  at  the  day  and  place  aforesaid,  and  have  you  then  there 
this  writ.     Witness,  &c. 

89.  Sect.  VIII.  [IX.]  But  no  writ  of  attachment  shall  be  issued  against 
any  vessel  as  aforesaid,  which  shall  have  been  seized  by  process  of  any  court 
of  the  United  States,  having  admiralty  jurisdiction,  while  the  same  shall 
be  actually  held  by  virtue  thereof,  nor  against  any  vessel  which  shall  have 
been  sold  by  order  of  such  court,  for  any  debt  contracted  as  aforesaid, 
previously  to  the  time  of  such  sale :  Provided  nevertheless,  That  if  the 
payment  of  such  debts  shall  be  decreed  by  the  said  court,  the  lien  shall 
continue  until  the  payment  thereof  shall  be  enforced  by  the  process  of  such 
court. 

90.  Sect.  IX.  [X.]  Immediately  after  the  execution  of  any  writ  of  at- 
tachment as  aforesaid,  the  officer  executing  the  same,  shall  cause  notice 
thereof  to  be  given  in  one  newspaper  published  within  the  city  or  county, 
once  a  week  during  six  successive  weeks,  and  every  such  notice  shall 
contain : 

First;  The  name  of  the  ship  or  vessel  attached,  the  name  of  the  port  or 
place  to  which  she  belongs,  and  the  name  of  her  last  commander. 

Second  ;  That  such  ship  or  vessel  will  be  sold  for  the  payment  of  debts 
contracted,  for  work  done,  or  for  materials  provided  in  the  building, 
repairing,  fitting,  furnishing  or  equipping  of  the  same  (as  the  case  may 
be),  unless  the  owner,  consignee,  commander,  or  some  person  in  their 
behalf,  shall  appear  and  pay  the  same,  or  otherwise  obtain  the  discharge 
of  such  ship  or  vessel,  within  three  months  from  the  first  publication 
of  such  notice. 

Third ;  In  every  such  notice,  he  shall  require  all  persons  having  a  lien 
for  any  debts  contracted  as  aforesaid,  to  file  the  same  within  three 
months  from  the  first  publication  of  such  notice,  or  be  debarred  from 
prosecuting  their  claims  under  such  writ  of  attachment. 

91.  Sect.  X.  [XL]  If  the  owner  or  master  of  any  ship  or  vessel 
attached  as  aforesaid,  or  his  or  their  agent,  shall  enter  into  a  bond  to  the 
commonwealth,  with  sufficient  sureties,  to  be  approved  of  by  the  court 
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from  which  the  process  issued,  or  by  a  judge  thereof,  with  condition  to 
answer  all  the  demands  aforesaid,  which  shall  be  at  that  time  filed  against 
the  same,  and  fully  to  satisfy  and  pay  all  such  of  them  as  shall  be  proved 
and  recovered,  such  ship  or  vessel  shall  be  forthwith  discharged  from  the 
attachment  as  aforesaid,  and  be  permitted  to  proceed  on  her  voyage. 

92.  Sect.  XI.  [XII.]  Upon  the  return  of  any  such  writ,  such  further 
proceedings  may  be  had  for  the  recovery  of  the  debts  aforesaid,  as  are 
usually  had  in  courts  of  admiralty,  and  for  the  recovering  of  mariners' 
wages  and  other  debts  actually  contracted  upon  the  high  seas. 

93.  Sect.  XII.  [XIII.]  All  questions  of  fact  which  shall  arise  under 
this  act,  shall  be  tried  by  a  jury  of  the  county  forthwith,  upon  the  joining 
of  an  issue  therein  by  the  parties,  unless  they  shall  agree  by  writing  filed, 
to  refer  the  same  to  arbitrators,  by  rule  of  court. 

94.  Sect.  XIII.  [XIV.]  The  said  court  shall  have  power  to  pro- 
nounce the  same  interlocutory,  and  final  sentence  or  decree  upon  such 
libel,  and  upon  the  petition  of  any  other  person  concerned,  and  enforce 
the  same,  by  the  like  writ,  or  other  compulsory  process,  as  a  court  of 
admiralty  might  in  like  cases. 

95.  Sect.  XIV.  [XV.]  At  any  time  after  three  months  elapsed  from 
the  first  publication  of  the  notice  of  the  attachment  as  aforesaid,  the  court 
may  proceed  to  make  an  order  and  decree  for  the  sale  of  such  ship  or 
vessel,  or  of  the  tackle,  apparel  and  furniture  thereof,  if  the  amount  neces- 
sary to  be  raised  can  be  satisfied  by  the  sale  of  the  same,  without  selling 
the  vessel,  and  thereupon  the  court  shall  award,  upon  motion,  a  writ  of 
sale,  to  be  made  according  to  the  following  form,  to  wit: 

County,  ss. 

[L.  S.]     The  Commmonwealth  of  Pennsylvania, 

To  the  sheriff"  of  said  county,  greeting. 

Whereas,  lately,  by  our  writ  of  attachment,  we  commanded  you,  &e.  [re- 
citing the  writ  and  the  return],  and  afterwards  such  proceedings  were  had  in 
our  said  court,  that  the  said  A.  B.  (C.  1).,  &c.)  obtained  the  judgment  and 
decree  of  the  said  court  to  recover  the  sums  respectively  due  to  them,  to 
be  levied  by  the  sale  of  the  said  vessel,  amounting  in  the  whole  to  the 
sum  of  ,  we  therefore  command  you  that  you  expose  the  said 

schooner  ,  her  tackle,  apparel  and  furniture,  (if  the  order  be  to 

sell  the  tackle,  &c,  without  the  vessel,  say  "her  tackle,  apparel  and  fur- 
niture,") to  sale,  by  public  vendue  or  outcry,  and  the  money  arising  from 
the  sale  of  the  said  vessel  (or  as  the  case  may  be,  tackle,  apparel  and  fur- 
niture), you  have  before  our  said  judges,  at  ,  the  day  of  , 
next.     Witness,  Sic. 

96.  Sect.  XVI.  If  the  proceeds  of  any  ship  or  vessel  sold  as  afore- 
said, shall  not  be  sufficient  to  satisfy  all  the  liens  against  such  vessel  as 
aforesaid,  the  same  shall  be  distributed  pro  rata,  among  all  the  creditors 
aforesaid,  whose  claims  shall  have  been  filed  in  the  office  of  the  proihono- 
tary  of  the  court,  previously  to  the  decree  of  sale  as  aforesaid. 
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NOTES  AND  REFERENCES. 

Where  one  bequeathed  the  interest  of  a  certain  sum  to  his  wife  during  her  life, 
and  his  widow  afterwards  married  again;  it  was  held  that  the  interest  so  accruing, 
was  not  liable  to  a  foreign  attachment  at  the  suit  of  a  creditor  of  the  second  husband. 
Robinson  v.  Woelper,  1  Wharton  179 

It  is  not  necessary  that  the  affidavit  upon  which  a  domestic  attachment  issues 
should  aver  the  defendant's  residence.  Nor  is  it  necessary  that  it  should  aver  that 
six  days  have  intervened  between  the  time  when  the  defendant  is  stated  to  have  ab- 
sconded or  secreted  himself,  and  the  suing  out  of  the  writ.  But  an  affidavit  which 
is  in  the  alternative,  as  to  the  causes,  or  any  of  them,  for  which  domestic  attachments 
may  issue,  is  bad.  It  should  be  confined  to  one  of  the  causes,  or,  if  more  than  one, 
eacli  must  be  positively  averred,  or  the  writ  will  be  quashed.  Wray  v.  Gilmore,  1 
Milcs's  Rep.  75. 

A  legacy  in  the  hands  of  executors  is  not  the  subject  of  foreign  attachment  for  a 
debt  due  by  the  legatee,  unless  the  executors  have  assented  to  the  legacy,  or  where 
sufficient  assets  being  admitted  to  be  in  the  hands  of  the  executors  to  pay  him,  the 
lagatre,  prior  to  the  attachment,  has  tendered  an  adequate  refunding  bond.  She- 
well  v.  Kean  et  al.,  Ibid.  18G. 

Foreign  attachment  is  limited,  in  respect  to  the  cause  of  action,  to  debts  contracted 
or  owing  by  the  defendant,  which  is  only  extended  to  actions  ex  contractu.  Piscata- 
qua  Bank  v.  Turnley,  Ibid.  312. 

Thus,  where  A  has  stolen  from  the  agent  of  a  bank  a  quantity  of  bank  notes,  the 
bank  cannot  maintain  foreign  attachment  against  A  for  the  amount  thereof,  because 
the  foundation  of  the  claim  is  in  matter  ex  delicto.    Ibid. 

In  writs  of  inquiry  upon  judgments  in  foreign  attachment,  the  notices  are  put  up  in 
the  prothonotary's  office  eight  days  before  the  execution  of  such  writ.  Duncan  v. 
Lloyd,  Ibid.  350. 

In  foreign  attachment,  where  there  is  a  garnishee,  the  goods  attached  having  been 
sold  by  order  of  court  as  perishable,  and  the  proceeds  paid  into  court,  the  plaintiff 
cannot,  on  obtaining  judgment,  and  on  filing  a  recognizance  to  restore,  &.c,  take 
out  of  court  the  proceeds  paid  in,  until  he  proceeds  by  scire  facias  and  obtains  judg- 
ment against  the  garnishee.     Tredway  v.  Stanton,  Ibid.  388. 

Domestic  attachment  does  not  lie  against  a  stranger  in  disguise,  flying  from  his 
domicil  in  a  foreign  country,  to  avoid  foreign  creditors,  temporarily  concealing  him- 
self in  a  house  in  this  state,  taken  for  that  purpose,  and  not  with  a  view  to  a  perma- 
nent residence,  and  having  contracted  no  debts  here  that  he  could,  by  absconding, 
defeat.    Thurneyssen  v.  Vouthier  Fils,  Ibid.  422. 


(See  antea,  p.  37.) 

NOTES  AND  REFERENCES. 

An  attorney  at  law  may  maintain  an  action,  on  an  implied  assumpsit,  for  profes- 
sional services  rendered  by  him,  without  regard  to  the  quality  of  the  services.  Fos- 
ter v.  Jack,  4  Walts  334. 

The  statute  of  limitations  does  not  commence  to  run  against  the  claim  of  an  at- 
torney at  law  for  professional  services,  so  long  as  the  debt  which  he  seeks  to  recover 
for  his  client,  remains  unpaid.     Ibid. 

An  attorney  at  law  who  collects  money  and  neglects  or  refuses  to  pay  it  over  to 
his  client  until  sued  for  it,  is  entitled  to  no  compensation  for  his  professional  services. 
Bredin  v.  Kingland,  Ibid.  420. 

To  an  action  brought  by  A  against  B,  an  attorney  at  law,  for  negligence  in  not  in- 
stituting a  suit  against  C,  to  recover  a  debt  due  by  C  to  A,  it  is  a  good  defence  that 
the  debt  was  not  really  owing  by  C  to  A,  but  to  another  person,  at  the  time  when 
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the  defendant  was  retained  to  institute  such  suit.     Jackson  v.  Tilghman,  1  Miles' s 

Rep.  31. 

An  attorney  at  law  holds  his  office  during  good  behaviour,  and  is  not  professionally 
answerable  for  a  scrutiny  into  the  official  conduct  of  the  judges,  which  would  not 
expose  him  to  legal  animadversion  as  a  citizen.     Austin's  Case,  5  Rawle  191. 

An  assertion  contained  in  a  letter  expressed  in  respectful  language  and  addressed 
to  a  president  judge,  by  attorneys  practising  in  his  court,  that  the  court  had  lost  the 
confidence  of  the  public,  and  the  suggestion  of  his  letirement  as  the  means  of  restor- 
ing- it,  do  not  affect  the  course  of  the  judge's  public  duty,  and  cannot  be  deemed  a 
breach  of  professional  fidelity  on  the  part  of  the  attorneys,  which  will  authorize  the 
court  to  strike  their  names  from  the  list  of  attorneys.     Ibid. 

Still  less  can  they  be  so  deemed,  where  the  letter  was  in  answer  to  one  written  to 
them  by  the  judge,  in  which  he  had  spoken  to  them  of  discipline  relaxed,  and  dis- 
order introduced°in  the  conduct  of  business  in  court;  of  inadvertent  remarks  indica- 
tive of  contempt  for  his  decisions,  and  calculated  to  impress  the  public  mind  un- 
favourably to  the  court,  and  to  himself  as  its  organ  ;  of  giving  place  to  a  successor, 
who  might  obtain  their  confidence  and  co-operation,  and  in  which  he  had,  in  con- 
clusion,°solicited  an  expression  of  their  sentiments  and  determination  as  to  the  fu- 
ture, in  relation  to  the  grievances  he  had  presented.     Ibid. 

Nor  is  the  character  of  the  transaction  altered  by  the  publication  of  the  correspond- 
ence in  a  public  newspaper,  by  the  attorneys,  not  for  the  purpose  of  assailing  the 
reputation  of  the  judge,  but  of  defending  their  own.     Ibid. 


(See  antea,  p.  42. 
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Act  of  18th  February  1836,  Pamph.  p.  36. 

An  act  to  repeal  the  state  tax  on  real  and  personal  property,  and  to  continue  and 
extend  the  improvements  of  the  state  by  railroads  and  canals,  and  to  charter  a  state 
bank,  to  be  called  the  United  States  Bank. 

Sect.  I.  See  County  Rates  and  Levies. 

1 .     Sect.  II.  The  present  stockholders  of  the  Bank  of  the  United  States, 
excepting  the  United  States,  and  the  treasurer  of  the  United  States,  and 
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such  other  persons  as  may  become  stockholders,  agreeably  to  the  by-laws 
made  for  that  purpose,  to  an  amount  not  exceeding  in  the  whole  the  pre- 
sent capital  of  the  said  bank,  their  successors  and  assigns  be,  and  are  here- 
by created  a  corporation  and  body  politic,  by  the  name  and  style  of  "  the 
President,  Directors  and  Company  of  the  Bank  of  the  United  States,"  and 
shall  so  continue  until  the  third  day  of  March,  in  the  year  one  thousand 
eight  hundred  and  sixty-six,  and  by  that  name  shall  be,  and  are  hereby 
made  capable  in  law,  to  have,  purchase  and  receive,  possess,  enjoy  and 
retain,  to  them  and  their  successors,  lands,  rents,  tenements,  hereditaments, 
goods,  chattels  and  effects,  of  whatsoever  kind,  nature  and  quality,  and 
the  same  to  sell,  grant,  demise,  alien  or  dispose  of,  to  sue  and  be  sued,  to 
use  a  common  seal,  and  the  same  to  alter  and  renew,  and  to  make  such  by- 
laws and  ordinances,  as  they  shall  deem  necessary,  not  being  contrary  to 
this  act,  the  constitution  of  the  United  States,  or  to  the  constitution  and 
laws  of  this  commonwealth ;  and  also  to  prescribe  rules  for  the  transfer  of 
the  stock  of  said  corporation,  and  generally,  to  do  all  the  acts  which  to 
them  it  shall  or  may  appertain  to  do,  and  to  enjoy  the  same  privileges  and 
authority  given  by  law  to  any  bank  within  this  commonwealth,  subject 
to  the  rules  and  restrictions  hereinafter  prescribed. 

Sect.  III.  For  the  management  of  the  affairs  of  the  said  corporation, 
there  shall  be  annually  elected,  at  the  bankinghouse  in  the  city  of  Phi- 
delphia,  on  the  first  Monday  in  January  in  each  year,  by  a  plurality  of 
votes,  which  shall  be  given  by  the  qualified  stockholders  of  the  said  bank 
in  person,  or  by  proxy,  twenty  directors,  who  shall  be  capable  of  serving 
for  one  year,  and  who  shall,  at  the  first  meeting  after  their  election  in  each 
year,  proceed  to  elect  one  of  their  directors  to  be  the  president  of  the  cor- 
poration, who  shall  hold  the  said  office  during  the  same  period  for  which 
the  directors  are  elected  ;  but  if  an  election  of  directors  or  of  the  president 
should  not  be  made  on  that  day,  the  said  corporation  shall  not  for  that 
cause  be  dissolved,  but  it  shall  be  lawful  at  any  other  time  to  hold  such 
elections,  and  until  such  elections  be  made,  the  directors  and  president 
for  the  time  being,  shall  continue  in  office,  and  in  case  of  the  death  or 
resignation  of  the  president,  the  directors  shall  elect  another  president, 
from  their  own  number,  and  in  case  of  the  death  or  resignation  of  a  direct- 
or, the  vacancy  may  be  supplied  by  the  remaining  directors. 

Sect.  IV.  The  following  shall  be  the  fundamental  articles  of  the  said 
corporation,  to  wit: 

Article  I.  None  but  a  stockholder,  who  is  a  citizen  of  the  United  States, 
shall  be  a  director,  or  vote  at  an  election  for  directors,  either  in  person  or 
by  proxy,  and  all  proxies  shall  be  dated  within  sixty  days  before  the  day 
of  each  election.  The  number  of  votes  to  which  each  stockholder  shall 
be  entitled  in  voting  for  directors,  shall  be  as  follows  :  For  one  share  and 
not  more  than  two  shares,  one  vote;  for  every  two  shares  above  two,  and 
not  exceeding  ten  shares,  one  vote  ;  for  every  four  shares  above  ten,  and 
not  exceeding  thirty,  one  vote  ;  for  every  six  shares  above  thirty,  and  not 
exceeding  sixty,  one  vote  ;  for  every  eight  shares  above  sixty,  and  not 
exceeding  one  hundred,  one  vote;  but  no  person,  co-partnership,  or  body 
politic,  shall  be  entitled  to  a  greater  number  than  thirty  votes,  and  after 
the  first  election,  no  share  or  shares  shall  confer  a  right  of  voting,  unless 
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the  same  shall  have  been  held  three  calendar  months  before  the  day  of 
election. 

Article  II.  Not  more  than  three-fourths  of  the  directors  who  sball  be 
in  office  at  the  time  of  an  annual  election,  shall  be  elected  for  the  suc- 
ceeding year,  and  no  director  shall  hold  his  office  for  more  than  three  years 
out  of  four  in  succession,  but  the  director  who  shall  be  the  president,  may 
always  be  re-elected;  and  previous  to  each  election  of  directors,  the  board 
of  directors  shall  appoint  three  stockholders,  not  directors,  to  be  judges  of 
the  election,  who  shall  conduct  and  regulate  the  same,  after  having  sev- 
erally taken  and  subscribed  an  oath  or  affirmation,  before  some  justice  of 
the  peace  or  alderman,  well  and  faithfully,  and  lawfully  to  conduct  the 
election,  and  who,  after  the  conclusion  of  the  ballot,  shall  decide  and 
openly  declare  who  are  chosen  directors  for  the  ensuing  year.  No  direc- 
tor of  any  other  bank  shall  be,  at  the  same  time,  a  director  of  this  bank, 
nor  shall  the  governor,  or  any  executive  or  judicial  officer  of  this  common- 
wealth, or  member  of  congress  or  of  the  state  legislature  be  a  director. 

Article  III.  Not  less  than  seven  directors  shall  constitute  a  board  for 
the  transaction  of  business,  of  whom  the  president  shall  always  be  one, 
except  in  the  case  of  sickness  or  necessary  absence,  in  which  case  his 
place  may  be  supplied  by  any  other  director  whom  he,  by  writing,  under 
his  hand,  shall  depute  for  that  purpose,  and  in  case  the  president  shall  not 
so  depute,  the  board  of  directors  may  elect  a  director  to  act  during  the  ab- 
sence of  the  president. 

Article  IV.  A  general  meeting  of  the  stockholders,  for  purposes  rela- 
tive to  the  institution,  may  at  any  time  be  called,  either  by  the  board  of 
directors  or  by  sixty  or  more  stockholders,  owning  one  thousand  or  more 
shares  of  the  capital  stock,  on  giving  at  least  six  weeks'  notice,  in  two 
public  newspapers  published  in  the  city  of  Philadelphia,  and  specifying  in 
such  notice  the  object  or  objects  of  such  meeting.  And  there  shall  be  a 
general  meeting  of  the  stockholders,  at  the  bankinghouse,  in  the  city  of 
Philadelphia,  on  the  first  Monday  of  January  in  every  year,  at  which  time 
the  directors  shall  lay  before  them  a  general  and  particular  statement  of 
the  affairs  of  the  company. 

Article  V.  The  lands,  tenements  and  hereditaments  which  it  shall  be 
lawful  for  said  corporation  to  hold,  shall  be  only  such  as  shall  be  requi- 
site for  its  immediate  accommodation  in  transacting  its  business,  and  such 
as  shall  have  been  bona  fide  mortgaged  to  it  by  way  of  security,  or  con- 
veyed to  it  in  satisfaction  of  debts  previously  contracted  in  the  course  of 
its  dealings,  or  purchased  at  sales  upon  judgments,  which  shall  have  been 
obtained  for  such  debts,  or  purchased  for  the  purpose  of  securing  such 
debts.  The  said  corporation  shall  not,  directly  or  indirectly,  deal  or  trade 
in  any  thing  except  bills  of  exchange,  gold  or  silver  bullion,  or  in  the  sale 
of  goods  really  and  truly  pledged,  for  money  lent  and  not  redeemed  in 
due  time,  or  goods  which  shall  be  the  proceeds  of  its  lands,  neither  shall 
it  make  any  loan  to  any  foreign  prince  or  state,  unless  previously  autho- 
rized by  law. 

The  said  corporation  shall  not  be  at  liberty  to  purchase  any  stock  what- 
ever, except  their  own  stock,  treasury  notes,  or  public  stocks  created  by 
the  government  of  the  United  States  or  of  this  state,  or  stock  of,  or  loans 
to  any  of  the  incorporated  companies  of  this  state,  for  the  construction  and 
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improvement  of  roads,  bridges,  canal  or  inland  navigation,  or  other  stocks, 
which  may  be  bona  fide  pledged  as  security  for  debts  to  the  bank,  and  not 
duly  redeemed. 

Article  VI.  The  rate  of  discount  at  which  loans  may  be  made  by  said 
bank  within  this  commonwealth,  shall  not  exceed  one  half  of  one  per  cen- 
tum for  thirty  days.  And  the  notes  and  bills  which  shall  be  issued  by 
order  of  said  corporation,  or  under  its  authority,  shall  be  binding  upon  it, 
and  those  made  payable  to  order  shall  be  assignable  by  indorsement,  but 
none  shall  be  issued  of  a  denomination  less  than  ten  dollars ;  and  if  the 
bank  shall  neglect  or  refuse  to  pay  its  notes,  or  bills,  or  moneys  deposited 
when  due,  on  demand  made  at  the  bank  during  banking  hours,  the  person 
or  persons  entitled  to  the  same  shall  receive  interest  thereon  at  the  rate  of 
twelve  per  cent  a  year,  until  payment  be  made  ;  and  the  notes  of  the  cor- 
poration in  circulation,  shall  never  exceed  the  capital  actually  paid  in. 
The  total  amount  of  debts  which  the  said  corporation  may  at  any  time 
owe,  whether  by  bond,  note  or  other  contract,  excepting  the  amount 
of  money  due  to  depositors,  shall  not  at  any  time  exceed  double  the 
amount  of  capital  slock  actually  paid  in,  and  in  case  of  excess,  the  di- 
rectors under  whose  administration  it  shall  happen,  shall  be  liable  in 
their  individual  capacities,  and  an  action  of  debt  may  in  such  case  be 
brought  against  them,  or  any  of  them,  or  any  of  their  heirs,  executors, 
or  administrators,  in  any  court  having  competent  jurisdiction,  by  any  cre- 
ditor or  creditors  of  such  corporation,  and  may  be  prosecuted  to  judgment 
and  execution,  any  condition,  covenant,  or  agreement  to  the  contrary  not- 
withstanding, but  this  shall  not  be  construed  to  exempt  the  said  corpora- 
tion, or  the  lands,  tenements,  goods  and  chattels  of  the  same,  from  being 
also  liable  for,  and  chargeable  with  the  said  excess.  Such  of  the  said  di- 
rectors as  may  have  been  absent  when  the  said  excess  was  contracted  or 
created,  shall  not  be  considered  as  consenting  thereto  or  liable  therefor; 
and  those  who  may  have  dissented  from  the  resolution  or  act  whereby  the 
same  was  so  contracted  or  created,  and  who  shall  enter  their  dissent  upon 
the  minutes  of  the  board,  may  exonerate  themselves  from  being  so  liable, 
by  forthwith  giving  notice  of  the  fact  to  the  stockholders  at  a  general 
meeting,  which  they  shall  have  power  to  call  for  that  purpose. 

Article  VII.  If  the  said  bank  should  at  any  time  refuse  to  pay  any  of 
its  notes,  bills,  obligations,  or  deposited  moneys,  in  gold  or  silver,  then  at, 
or  after  the  expiration  of  three  months  from  the  time  of  refusal  of  said 
bank  to  pay  as  aforesaid,  it  shall  and  may  be  lawful  for  the  holder  or  pro- 
prietor of  the  same,  to  make  application  in  writing  to  any  judge  of  any 
court  in  the  proper  county,  to  allow  him  or  her  to  make  proof  of  said  re- 
fusal on  oath  or  affirmation,  by  one  or  more  disinterested  witness  or  wit- 
nesses, before  said  judge,  whose  duty  it  shall  be  to  give  at  least  ten  days' 
notice  to  the  president  or  cashier  of  said  bank,  of  the  time  and  place  of 
making  such  proof,  in  order  that  an  opportunity  may  be  afforded  for  re- 
butting the  same  by  testimony,  and  if  the  facts  be  substantiated,  it  shall  be 
the  duty  of  the  said  judge  to  reduce  the  same  to  writing,  and  to  transmit 
the  same  to  the  governor ;  and  it  shall  be  the  duty  of  the  governor,  imme- 
diately on  the  receipt  of  the  written  proof  above  specified,  to  issue  his 
proclamation,  declaring  the  charter  of  the  said  bank  to  be  forfeited;  and 
ii.— 63  , 
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from  and  after  the  tenth  day  after  the  date  of  the  said  proclamation,  the 
charter  of  the  said  bank  shall  be  absolutely  null  and  void,  and  of  no  effect 
whatsoever,  except  that  the  said  bank  shall  be  liable,  in  its  corporate  ca- 
pacity, for  the  fulfilment  of  all  contracts  previously  made  and  entered  into 
by  it,  and  the  stockholders  thereof,  shall  have  power  to  elect  directors  as 
usual,  and  be  capable  of  compelling  the  fulfilment  of  any  contract  entered 
into  with  said  bank,  previously  to  the  date  of  the  said  forfeiture. 

Article  VIII.  Dividends  of  so  much  of  the  profits  as  the  directors  may 
deem  advisable,  shall  be  declared  twice  a  year,  on  the  first  Mondays  of 
January  and  July  in  each  year,  and  paid  to  the  stockholders  on  demand, 
at  any  time  after  the  expiration  of  ten  days  therefrom,  but  such  dividends 
shall  in  no  case  exceed  the  amount  of  the  net  profits  actually  acquired  by 
the  bank,  so  that  the  capital  stock  of  the  said  bank  shall  never  thereby  be 
impaired  ;  if  the  directors  of  the  bank  shall  make  any  dividend  which  shall 
impair  the  capital  stock  of  said  bank,  the  directors  consenting  thereto,  shall 
be  liable  in  their  individual  capacities  to  such  corporation,  for  the  amount 
of  the  stock  so  divided,  and  each  director  present  when  such  dividend  shall 
be  made,  shall  be  adjudged  to  be  consenting  thereto,  unless  he  forthwith 
enter  his  protest  on  the  minutes  of  the  board,  and  give  public  notice  to  the 
stockholders,  of  the  declaring  of  such  dividend. 

Article  IX.  The  salary  of  the  president  shall  be  established  and  allowed 
by  the  stockholders  at  a  general  meeting,  and  no  compensation  shall  be 
allowed  to  any  person  for  his  services  as  a  director.  The  board  of  direc- 
tors shall  appoint  a  cashier  and  such  other  officers,  clerks  and  persons  as 
shall  be  necessary  for  transacting  the  business  of  the  bank,  and  shall  take 
from  each,  such  security  as  the  by-laws  shall  prescribe,  and  shall  make  to 
each  a  just  compensation  for  his  services. 

Article  X.  The  said  bank  shall  make  to  the  auditor-general,  monthly 
returns  of  its  condition,  showing  the  details  of  iis  operations,  according 
to  the  form  of  the  returns  the  bank  of  the  United  States  now  makes  to  the 
secretary  of  the  treasury  of  the  United  States,  or  according  to  such  form 
as  may  be  established  by  law. 

Sect.  V.  It  shall  at  all  times  be  lawful  for  a  committee  of  the  legis- 
lature, appointed  for  that  purpose,  to  inspect  the  books  and  to  examine 
into  the  proceedings  of  the  corporation  hereby  created,  and  to  report 
whether  the  provisions  of  this  charter  have  been  by  the  same  abused  or 
violated,  or  not,  and  if  the  officers  of  said  corporation  should  refuse  to  be 
sworn  or  affirmed,  or  give  evidence,  or  to  produce  all  such  of  their  books 
or  papers  as  may  be  demanded  before  any  such  committee,  then  the  le- 
gislature may  by  law,  declare  the  said  charter  void,  and  repeal  the  same; 
and  whenever  any  committee  as  aforesaid  shall  find  and  report,  or  the 
governor  shall  have  reason  to  believe  that  the  charter  has  been  violated, 
it  may  be  lawful  for  the  legislature  to  direct,  or  the  governor  to  order  a 
scire  facias  to  be  issued  out  of  the  supreme  court  of  Pennsylvania,  in  the 
name  of  the  commonwealth  of  Pennsylvania,  which  shall  be  executed  on 
the  president  of  the  corporation,  for  the  time  being,  at  least  ten  days 
before  the  commencement  of  the  term  of  said  court,  calling  on  said  cor- 
poration to  show  cause  wherefore  the  charter  hereby  granted  shall  not  be 
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declared  forfeited  ;  and  it  shall  be  lawful  for  said  court,  upon  the  return  of 
said  scire  facias,  to  examine  into  the  truth  of  the  alleged  violation,  and  if 
such  violation  be  made  to  appear;  then  to  pronounce  or  adjudge  that  such 
charter  is  forfeited  and  annulled  :  Provided  however,  every  issue  of  fact 
which  may  be  joined  between  the  commonwealth  or  the  corporation,  such 
issue  shall  be  tried  by  jury,  and  on  the  trial  thereof,  the  commonwealth 
shall  have  the  right  to  change  the  venue  from  the  county  of  Philadelphia 
to  any  adjoining  county  ;  and  it  shall  be  lawful  for  the  court  aforesaid,  to 
require  the  production  of  such  of  the  books  or  papers  of  the  corporation 
as  it  may  deem  necessary  for  the  ascertainment  of  the  controverted  facts, 
and  the  final  judgment  of  said  court  shall  be  subject  to  all  the  usages  of 
law  in  other  cases. 

Sect.  VI.  Consideration  of  the  privileges  granted  by  this  act,  two  mil- 
lions of  dollars  and  special  appropriations. 

Sect.  VII.,  VIII.,  IX.,  X.  Special  appropriations. 

Sect.  XL,  XII.,  XIII.   Prescribe  conditions  of  appropriations. 

Sect.  XIV.  Establishes  two  offices  of  discount. 

Sect.  XV.  Nothing  in  this  act  contained  shall  take  effect,  until  the 
several  sections  and  provisions  relating  to  the  bank  of  the  United  States, 
shall  have  been  accepted  by  the  stockholders  thereof,  at  a  general  meet- 
ing, which  acceptance  shall  be  made  known  to  the  governor,  on  or 
before  the  third  day  of  March  next,  whereupon,  every  preceding  section 
of  this  act  shall  be  in  full  force.  And  within  thirty  days  after  the  accep- 
tance, by  the  stockholders  of  the  existing  bank  of  the  United  States,  notice 
shall  be  given  by  the  directors  thereof,  that  on  a  day  named,  not  exceed- 
ing thirty  days  thereafter,  an  election  shall  be  held  for  directors,  under 
the  charter  so  accepted,  which  election  shall  be  held  in  like  manner  as 
elections  are  now  held  in  said  bank,  and  the  directors  so  elected,  shall 
elect  a  president,  and  shall  serve  until  the  first  annuaPelection  :  Provided, 
That  from  the  said  third  day  of  March,  to  the  holding  of  the  election  au- 
thorized by  this  section,  the  president  and  directors  in  office  at  the  time 
of  such  acceptance,  may  continue  to  act. 

[An  additional  office  of  discount  established  at  Erie.  See  sections 
XVIII.  and  XIX.  of  the  Act  of  April  1st  1836.] 


Act  of  2d  March  1836,  Pamph.  p.  52. 

An  act  to  incorporate  the  Exchange  Bank  of  Pittsburgh. 

2.  Sect.  I.  Establishes  a  bank  to  be  called  and  known  by  the  name  of 
the  Exchange  Bank  of  Pittsburgh,  to  be  located  in  the  city  of  Pittsburgh, 
with  a  capital  stock  not  exceeding  one  million  of  dollars.  , 

Sect.  II.,  III.,  IV.,  V.,  VI.,  VII.,  VIII.,  IX.,  X.  and  XL  Have  an 
individual  relation  to  this  bank,  and  provide  that  its  charter  shall  continue 
in  full  force  and  effect  till  the  second  day  of  November  one  thousand  eight 
hundred  and  fiftv-one. 
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Act  of  9th  March  1836,  Pamph.  p.  68. 

An  act  to  incorporate  the  Franklin  Bank  of  Washington. 

3.  Sect.  I.  Appoints  commissioners  to  carry  into  effect  the  establish- 
ment of  a  bank,  to  be  called  and  known  by  the  name  of  the  Franklin  Bank 
of  Washington,  to  be  located  in  Washington,  Washington  county,  with  a 
capital  stock  of  three  hundred  thousand  dollars. 

Sect.  II.,  III.,  IV.,  V.,  VI.,  VII.,'  VIII.,  IX.,  X.  Have  an  individual 
relation  to  this  bank,  and  provide  that  its  charter  shall  continue  in  force 
and  effect,  until  the  second  day  of  November  one  thousand  eight  hundred 
and  fifty. 

[See  sect.  XVIIL  of  the  Act  ofdlst  March  1836.] 

Act  of  18th  April  1836,  Pamph.  p.  119. 

An  act  to  incorporate  the  Honesdale  Bank  of  Wayne  county. 

4.  Sect.  I.  Appoints  commissioners  to  carry  into  effect  the  establish- 
ment of  a  bank,  to  be  called  and  known  as  the  Honesdale  Bank,  to  be  loca- 
ted in  the  borough  of  Honesdale,  Wayne  county,  with  a  capital  stock  of 
one  hundred  thousand  dollars. 

Sect.  II.,  III.,  IV.,  V.,  VI.,  VII.,  VIII.  and  IX.  Have  an  individual 
relation  to  this  bank,  and  provide  for  the  continuance  of  the  charter,  until 
the  first  day  of  November,  one  thousand  eight  hundred  and  fifty-one. 

Act  of  19th  March  1836,  Pamph.  p.  133. 

An  act  supplementary  to  an  act,  entitled  "  An  act  to  incorporate  the  Girard  Bank  in 
the  city  of  Philadelphia,"  passed  on  the  third  day  of  April,  Anno  Domini  eight- 
teen  hundred  and  thirty-two. 

5.  Sect.  I.  Extends  the  charter  of  the  Girard  Bank  twenty  years,  from 
the  passage  of  this  act,  increases  the  capital  stock  so  as  to  consist  of  one 
hundred  thousand  shares  of  fifty  dollars  each,  and  prescribes  the  bonus  to 
be  paid  for  their  privileges. 

Act  of  1st  April  1836,  Pamph.  p.  365. 

A  supplement  to  the  act,  extending  the  charter  of  the  Farmers  Bank  of  Bucks  coun- 
ty, passed  the  third  day  of  April,  Anno  Domini  one  thousand  eight  hundred  and 
thirty. 

6.  Sect.  I.  and  II.  Make  the  capital  of  the  Farmers  Bank  of  Bucks 
county,  two  hundred  thousand  dollars,  as  fixed  by  the  act  to  which  this 
is  a  supplement. 


BANKS.  525 


Act  of  1st  April  1836,  Pamph.  p.  417. 

An  act  to  increase  the  capital  of  the  Lumbermen's  Bank  at  Warren,  and  to  author- 
ize the  United  Status  Bank  to  establish  an  office  of  discount  and  deposit  at  Erie, 
Pennsylvania. 

7.     Sect.  I.  and  II.  Increase  the  capital  stock  of  this  bank  to  two  hun- 
dred thousand  dollars. 


Act  of  1st  April  1836,  Pamph.  p.  418. 

An  act  to  extend  the  charter  of  the  Philadelphia  Bank. 

8.  Sect.  I.,  II.  and  III.  Extend  and  continue  the  charter  of  the  Phi- 
ladelphia Bank,  twenty  years  from  the  expiration  of  the  present  charter, 
and  provide  that  the  stock  of  the  commonwealth  shall  stand  as  heretofore. 

Act  of  1st  April  1836,  Pamph.  p.  419. 

An  act  to  incorporate  the  Berks  county  Bank,  and  to  repeal  an  act,  entitled  "  An  act 
to  incorporate  the  Berks  county  Savings  Institution,"  and  for  other  purposes. 

9.  Sect.  I.  Repeals  the  act  of  the  fourteenth  day  of  April  1835,  en- 
titled "  an  act  to  incorporate  the  Berks  county  Savings  Institution." 

Sect.  II.,  III.,  IV.,  and  V.  Incorporate  the  stockholders  of  the  said 
institution,  in  the  name,  style,  and  title  of  the  "  Berks  county  Bank," 
with  a  capital  stock  of  two  hundred  thousand  dollars,  and  provide  that  the 
charter  shall  continue  for  fifteen  years  from  the  passage  of  this  act. 

Act  of  1st  April  1836,  Pamph.  p.  421. 

An  act  requiring  the  banks  of  this  commonwealth  to  make  quarterly  statements 
to  the  auditor-general,  and  for  other  purposes. 

10.  Sect.  I.  The  auditor-general  be,  and  he  is  hereby  authorized  and  re- 
quired, after  the  passage  of  this  act,  to  address  circulars  to  the  several  bank- 
ing and  savings  institutions  of  this  commonwealth,  whenever  in  his  opin- 
ion it  is  deemed  advisable,  requiring  them  to  make  return,  under  oath  or 
affirmation,  of  the  state  of  their  respective  banks,  on  four  discount  days 
during  the  year  preceding,  to  be  designated  by  him,  stating,  in  the  form 
of  a  regular  account  current,  the  amount  of  their  capital  paid  in,  the  gold 
and  silver  on  hand,  notes  of  other  solvent  banks,  debts  due  to  and  from 
other  banks,  contingent  fund,  real  estate  at  cost,  notes  and  bills  discounted, 
notes  in  circulation,  stocks  and  loans  on  stocks,  judgment  and  mortgages, 
and  such  other  information  as  may  enable  the  legislature  to  possess  a  cor- 
rect knowledge  of  the  actual  condition  of  the  affairs  of  the  banks ;  the 
said  returns  to  be  prepared  and  arranged  in  tabular  form,  and  commu- 
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nicated  to  both  branches  of  the  legislature,  as  soon  after  the  first  Mon- 
day of  December  of  every  year,  as  may  be  coir  enient:  Provided,  That 
so  much  of  any  law  as  requires  the  banks  to  report  in  November  annually 
[be]  and  the  same  is  hereby  repealed. 

11.  Sect.  II.  For  the  more  convenient  management  of  the  affairs  of 
the  Bank  of  the  United  States,  the  said  corporation  is  hereby  authorized 
to  purchase  and  hold  any  real  estate  belonging  to  the  late  bank  of  the 
United  States,  and  also  to  purchase  and  hold  any  bank  stock;  and  further, 
that  all  proxies,  dated  at  least  sixty  days  before  date  of  any  election,  shall 
be  lawful. 

12.  Sect.  III.  It  shall  be  lawful  for  the  stocks  of  the  banks  of  this 
commonwealth  to  be  assigned  and  transferred,  in  the  presence  of  the  presi- 
dent, cashier,  or  other  officer  appointed  by  the  board  of  directors,  in  such 
way  as  may  be  ordained  by  the  by-laws. 

13.  Sect.  IV.  The  restriction  in  the  charters  of  the  various  insurance 
companies  in  this  commonwealth,  provided  that  none  but  the  citizens  of 
this  state  and  of  the  United  States,  shall  be  stockholders  therein,  be,  and 
the  same  is  hereby  repealed,  and  that  the  proviso  to  the  eleventh  article 
of  the  third  section  of  the  act  passed  the  twenty-fifth  day  of  March,  one 
thousand  eight  hundred  and  twenty-four,  entitled  "  An  act  to  re-charter 
certain  banks,"  and  also  the  proviso  to  the  eleventh  article  of  the  third 
section  of  the  act  passed  the  twenty-eighth  March,  one  thousand  eight 
hundred  and  twenty-three,  entitled  "  An  act  to  extend  the  charter  of  the 
Philadelphia  Bank,"  be,  and  the  same  is  hereby  repealed. 


Act  of  17th  May  1836,  Pampii.  p.  504. 

An  act  supplementary  to  an  act,  entitled,  "  An  act  to  incorporate  the  Manufactu- 
rers and  Mechanics  Bank  of  the  Northern  Liberties  in  the  county  of  Philadelphia," 
passed  on  the  twenty-third  day  of  April,  Anno  Domini  eighteen  hundred  and  thirty- 
two. 

14.  Sect.  I.  Continues  and  extends  the  charter  of  the  Manufacturers 
and  Mechanics  Bank,  twenty  years  from  the  passage  of  this  act,  and  in- 
vests said  bank  with  the  right  to  increase  its  capital  stock  to  six  hundred 
thousand  dollars. 


Act  of  17th  May  1836,  Pamph.  p.  505. 

An  act  to  re-charter  the  Bank  of  Penn  township  in  the  county  of  Philadelphia. 

15.  Sect.  I.,  II.  and  III.  Extend  charter  of  the  bank  of  Penn  township, 
for  the  term  of  twenty  years  from  the  passage  of  this  act,  and  invest  said 
bank  with  the  right  to  increase  its  capital  stock  to  five  hundred  thousand 
dollars. 
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Act  of  25th  May  1836,  Pamph.  p.  507. 

An  act  authorizing  the  laying  out  of  certain  state  roads,  and  for  other  purposes. 

16.  Skct.  XVIII.  Extends  the  charter  of  the  Bank  of  Middletown, 
the  Bank  of  Gettysburg,  and  Northumberland  Bank,  for  the  further  term 
of  fifteen  years. 

[The  omitted  sections  of  this  act  are  of  a  private  nature.'] 


NOTES  AND  REFERENCES. 

Where  a  promissory  note  is  deposited  in  hank  for  collection  by  the  holder,  the 
agency  of  the  bank  for  the  holder,  under  tlic  custom,  extends  only  to  receiving  the 
amount,  or  in  default  of  payment  by  the  drawer,  to  placing  the  note  in  the  hands  of 
a  notary  for  demand  and  protest  against  the  maker  and  indorser.  Bellemire  v.  The 
Bank  of  the  United  States,  1  Miles 's  Rep,  ]  73. 

Where  the  bank  does  this,  and  the  notary  omits  to  give  notice  to  the  indorser  of 
non  payment  by  the  drawer,  whereby  the  indorser  is  discharged,  the  notary  is  liable 
to  the  holder  in  case  of  the  inability  of  the  drawer  to  pay,  but  not  the  bank.     Ibid. 

But  if  the  bank,  contrary  to  the  custom,  on  receiving  a  note  for  collection,  does  not 
employ  a  notary  to  protest  for  non  payment,  but  employs  any  other  person  as  an 
agent  to  give  notice  of  such  non  payment,  which  person  omits  to  give  such  notice, 
whereby  the  indorser  is  discharged,  the  bank  is  liable  to  the  holder  for  the  amount 
of  the  note.     Ibid. 

A  deposited  a  note  in  bank  for  collection,  which,  at  maturity,  was  carried  out  by 
the  bank,  in  mistake,  in  the  bank-book  of  the  depositor  to  his  credit,  as  paid.  The 
bank,  subsequently,  on  discovering  the  mistake,  erased  the  credit  from  the  bank- 
book of  the  depositor,  who  gave  notice  to  the  bank  that  he  held  it  responsible  for  the 
amount,  and  afterwards  drew  a  check  for  the  amount  (having  no  other  deposit  in 
bank)  which  was  refused  payment.  The  bank  proceeded  to  sue  the  drawer  of  the 
note  in  its  own  name,  and  afterwards  sued  his  bail,  both  of  which  suits  proved  fruit- 
less. Held,  that  the  bank  by  thus  instituting  suit  against  the  drawer,  after  the  ter- 
mination of  its  agency  for  the  plaintiff  by  his  notice  that  he  held  it  responsible,  as- 
sumed the  property  in  the  note,  and  became  liable  to  the  plaintiff  for  the  whole 
amount.     WetheriU.  v.  The  Bank  of  Pennsylvania,  Ibid.  399. 

It  seems,  that  even  if  the  bank,  had  not  thus  instituted  suit,  it  would  have  been 
liable  to  the  plaintiff  for  the  amount,  by  reason  of  the  lapse  of  time  between  the  date 
of  the  maturity  of  the  note  and  notice  to  the  plaintiff,  of  the  mistake  in  extending  the 
note  to  his  credit  as  paid ;  and  that  it  would  not  have  been  necessary  to  have  enabled 
the  plaintiff  to  recover,  that  he  should  have  proved  that  he  had  sustained  actual 
or  loss.     Ibid. 
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Plaintiff  shall  assign  breaches  ofbond 
or  covenant,  and  judgment  for 
amount  of  such  bond  or  penalty 
shall  be  given, 

Scire  facias  shall  be  issued  to  recover 
damages  tor  subsequent  breaches, 

Execution  shall  be  stayed,  if  defend- 
ant bring  damages  assessed  into 
court, 

Body  and  goods  of  defendant,  paying 
damages  assessed  as  aforesaid,  to 
be  discharged, 

Judgment  obtained,  to  stand  as  se- 
curity, 

How  bonds  given  to  commonwealth, 
and  by  executors,  &c.,&c,  are  to 
be  sued, 

Writs  shall  be  in  the  name  of  the 
commonwealth, 

"When  two  or  more  persons  having 
separate  interests,  join,  they  may 
declare  separately, 


6 
lb. 

lb. 


Any  person  to  whom  a  cause  of  ac- 
tion hath  accrued,  may  be  made  a 
party, 

Obligors  may  plead  performance  of 
conditions, 

How  issues  to  be  taken  and  tried, 
and  who  liable  for  costs, 

Judgment  for  defendants  on  all  the 
issues,  shall  not  estop  future  pro- 
ceedings, 

How  final  judgment  against  defend- 
ant shall  be  rendered, 

Lien  of  judgment  obtained, 

After  judgment  rendered  for  com- 
monwealth, party  aggrieved  may 
proceed  for  breaches, 

Judgment  for  plaintiff  on  scire  facias, 
to  be  like  judgments  obtained  in 
other  personal  actions, 

How  sureties  may  be  discharged, 

Time  of  taking  effect,  and  repealing 
clause, 


lb. 

lb. 
lb. 

lb. 

lb. 
lb. 

lb. 


lb. 
lb. 


Act  of  14th  June  1836,  Pamph.  p.  637. 

An  act  relating  to  bonds  with  penalties,  and  official  bonds. 

1.  Sect.  I.  In  all  actions  which  shall  be  brought  in  any  court  of 
record  of  this  commonwealth,  upon  any  bond,  or  for  any  penal  sum,  for 
the  non  performance  of  any  covenant  or  written  agreement,  the  plaintiff 
shall  assign  in  his  declaration,  replication,  or  otherwise,  upon  the  record, 
all  and  singular  the  breaches  of  such  covenant  or  agreement,  for  which 
damages  shall  have  accrued  at  and  before  the  time  of  the  writ  sued  out, 
and  thereupon  he  shall  have  judgment  for  the  amount  of  such  bond  or 
penalty,  in  due  course  of  law,  and  execution  thereof,  for  such  damages 
as  shall  be  assessed  for  the  breaches  of  such  covenant  or  agreement  as- 
signed as  aforesaid,  with  costs  of  suit,  and  no  more. 

2.  Sect.  II.  In  case  of  any  subsequent  breach  of  such  covenant  or 
agreement,  it  shall  be  lawful  for  the  plaintiff  in  such  judgment,  by  a  writ 
of  scire  facias  thereon,  setting  forth  such  breaches,  to  assess  against  the 
defendant,  his  heirs,  executors,  administrators  or  assigns,  such  further 
damages  as  he  shall  have  sustained  by  reason  of  such  subsequent  breach, 
and  thereupon  he  shall  have  judgment  and  execution  for  such  damages, 
with  costs  of  suit,  and  for  no  more  ;  and  the  plaintiff  may  proceed  in  like 
manner,  as  often  as  a  breach  shall  occur  subsequently  to  any  such  pro- 
ceeding. 

3.  Sect.  III.  If  the  defendant  in  any  such  judgment  shall,  before  ex- 
ecution executed,  pay  into  the  court  where  such  action  shall  have  been 
brought,  the  damages  assessed  as  aforesaid,  together  with  the  costs,  a 
stay  of  execution  of  the  said  judgment  shall  be  entered  on  the  record. 
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4.  Sect.  IV.  If  the  defendant  in  such  judgment  shall  pay,  upon  an 
execution  issued  thereon,  the  damages  assessed  as  aforesaid,  together  with 
the  costs  of  suit,  and  the  costs  of  such  execution,  such  payment  shall  be 
entered  upon  record,  and  the  body,  goods,  and  real  estate  of  such  defend- 
ant, shall  thereupon  be  discharged  from  such  execution. 

5.  Sect.  V.  Provided,  That  judgments  obtained  upon  any  bond,  for 
any  penalty  as  aforesaid,  shall  remain  as  a  further  security  for  such 
damages  as  the  plaintiff,  his  executors  or  administrators  shall  sustain  by 
any  further  breach  of  any  covenant  or  agreement  as  aforesaid. 

6.  Sect.  VI.  Every  bond  and  obligation  which  shall  be  given  to  the 
commonwealth  by  any  public  officer,  or  by  any  person  appointed  under 
authority  of  law  to  execute  any  public  trust;  also,  every  bond  which  shall 
be  given  by  any  executor,  administrator,  guardian,  committee,  assignee, 
receiver  or  trustee,  with  intent,  in  every  of  the  said  cases,  to  secure  the 
faithful  execution  of  the  respective  offices,  employment  or  trust,  and  for 
the  use  of  all  such  persons  and  bodies  politic  and  corporate,  as  may  be 
affected  by  the  official  acts  or  neglect  of  such  officer  or  person,  may  be 
sued  and  prosecuted  in  the  manner  following,  to  wit: 

I.  The  writ  shall  in  such  case,  be  issued  in  the  name  of  the  common- 
wealth, and  the  names  of  the  persons  by  whom  the  same  shall  be  sued 
out,  shall  be  suggested  as  plaintiffs  therein,  and  such  persons  shall  be 
liable  for  the  costs  of  the  suit,  in  like  manner  as  plaintiffs  in  other  cases. 

II.  If  two  or  more  persons  having  several  interests,  shall  join  in  suing 
such  writ,  it  shall  be  lawful  for  them  to  declare  separately  thereon,  and 
set  forth  in  their  declarations  respectively,  the  breaches  of  the  condition 
of  such  bond  or  obligation,  which  shall  have  been  made  to  their  partic- 
ular injury,  or  they  may  join  in  declaration  thereon,  and  afterwards,  in 
their  replications,  or  otherwise,  according  to  the  course  of  practice  in 
like  cases,  set  forth  upon  the  record  the  breaches  of  the  condition  afore- 
said. 

III.  It  shall  be  lawful  for  any  other  person  to  whom  a  cause  of  action 
shall  have  accrued  on  such  bond  or  obligation,  at  any  time  before  judg- 
ment, upon  a  suggestion  filed  with  leave  of  the  court,  to  be  made  a  party 
plaintiff  in  such  writ,  and  thereupon,  he  may  declare  and  set  forth  the 
breaches  of  condition  of  such  bond  or  obligation,  to  his  particular  in- 
jury, as  aforesaid. 

IV.  The  obligors  in  any  such  bond  or  obligation,  may  plead  perform- 
ance of  the  condition  thereof,  so  far  as  it  respects  the  persons  by  whom 
such  writ  was  sued,  or  any  of  them,  and  if  such  fact  be  confessed  or 
found,  such  persons  shall  be  debarred  of  their  action  upon  that  writ. 

V.  If  several  persons  shall  join  as  aforesaid,  in  any  such  writ,  and  if  issues 
be  taken  by  them  separately  from  each  other,  against  the  defendants,  it 
shall  be  lawful  for  them  to  have  a  separate  trial  thereof,  or  at  their  elec- 
tion, such  issues  may  be  tried  at  the  same  time,  and  if  they  be  issues  in 
fact,  by  one  and  the  same  jury. 

VI.  The  parties  to  any  issue  taken  as  aforesaid,  shall  be  liable  for  the 
costs  of  the  trial  thereof,  in  like  manner  as  if  they  only  were  parlies  in 
the  proceeding. 

VII.  If  judgment,  upon  all  issues  taken  as  aforesaid,  be  rendered  for  the 
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defendants,  such  judgments,  and  the  pleadings  and  proceedings  upon 
which  they  shall  be  founded,  shall  not  estop,  debar  or  otherwise  affect 
the  action  which  any  other  person,  or  body  politic  or  corporate,  may 
at  any  time  have  upon  such  bond,  nor  shall  such  judgment  debar  any 
action  which  the  said  plaintiffs  may  have  therein,  for  any  subsequent 
breach  or  cause. 

VIII.  If  final  judgment  be  rendered  against  the  defendants,  upon  any  issue 
taken  as  aforesaid,  such  judgment  shall  be  as  follows,  to  wit: 

First,  for  the  commonwealth,  in  the  amount  of  such  obligation  or  bond. 
Second,  for  the  plaintiff  in  such  issue,  in  the  amount  of  damages  assessed, 
and  for  the  costs  accrued  between  such  plaintiff  and  the  defendants. 

IX.  The  judgment  of  the  commonwealth  as  aforesaid,  shall  remain  for 
the  satisfaction  of  all  persons  entitled  to  the  benefit  of  the  bond  or  obli- 
gation upon  which  it  was  rendered,  and  for  all  and  singular,  the  like 
uses  and  purposes ;  but  the  said  judgment  shall  not  be  a  lien  upon  the 
real  estate  of  the  defendants,  unless  the  commonwealth  shall  have  com- 
menced the  action,  nor  shall  execution  thereof  be  had,  except  in  the 
manner  hereinafter  provided. 

X.  The  judgment  for  the  plaintiff  in  such  issue  as  aforesaid,  shall  be  a 
lien  upon  the  real  estate  of  the  defendants,  to  the  amount  thereof,  and 
such  plaintiff  may  have  execution  thereof,  on  a  writ  of  scire  facias,  or 
otlter  action  thereon,  in  like  manner  as  may  be  had  in  the  case  of  judg- 
ments in  other  personal  actions. 

XI.  In  all  cases  where  the  condition  of  any  such  bond  shall  be  broken, 
after  a  judgment  rendered  for  the  commonwealth,  as  aforesaid,  it  shall 
be  lawful  for  the  party  aggrieved,  to  proceed  by  a  writ  of  scire  facias 
upon  such  judgment,  suggesting  his  interest  therein,  to  assess  and  re- 
cover the  damages  which  he  shall  have  sustained,  in  the  manner  here- 
inbefore provided  in  the  case  of  the  breach  of  the  condition  of  a  bond 
taken  to  secure  the  performance  of  a  covenant,  after  a  judgment  had 
upon  such  bond. 

XII.  Every  judgment  rendered  for  the  plaintiff  in  any  such  writ  of  scire 
facias  shall  be  of  like  effect,  to  all  intents  and  purposes,  as  judgments  ob- 
tained by  plaintiffs  in  other  personal  actions. 

XIII.  It  shall  be  lawful  for  the  sureties  in  any  bond  as  aforesaid,  to  pay 
into  court,  at  any  time  after  suit  brought  thereon,  as  aforesaid,  the  whole 
amount  of  the  penalty  of  the  bond,  with  all  costs  of  suit  up  to  that  time, 
and  thereupon,  they  shall  be  discharged  from  all  further  liability  by  rea- 
son thereof;  but  nothing  herein  contained  shall  debar  any  person  of  his 
action,  or  of  his  execution  against  the  officer,  trustee,  or  other  person 
for  whom  such  security  was  given,  for  any  damages  which  shall  not  be 
paid  out  of  such  bond. 

7.  Sect.  VII.  This  act  shall  take  effect  from  and  after  the  first  day  of 
September  next,  and  all  such  acts  of  assembly  as  are  hereby  altered  or 
supplied,  shall  be,  and  are  hereby  repealed,  except  so  far  as  may  be  ne- 
cessary to  finish  proceedings  commenced  before  that  time. 
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NOTES  AND  REFERENCES. 

The  second  section  of  the  act  of  congress  of  the  I'.lih  of  April  1816,  which  makes 
it  the  duty  of  the  collector  of  pie  revenue  to  take  a  boild  from  the  proprietors  of 
stills,  with  two  or  more  sureties,  is  directory  ;  and  a  bond  taken  with  one  surety  only, 
is  not  therefore  void.     Sharp  v.  United  States,  4  Waits  21. 

But  a  bond  taken  under  the  act,  signed  by  one  surety,  which  contained  in  the  body 
of  it  the  names  of  two,  is  not  recoverable  against  the  one  who  signed  it,  unless  it  be 
found  that  he  who  signed  it  dispensed  with  the  execution  of  it,  by  the  other.     Ibid. 

An  obligation  of  two  individuals  recurring  thus,  "  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  and  every  of  them  firmly  by  these  presents,"  is  joint 
and  several.     Wood?;.  Hummel,  Ibid.  50. 

A  bond  for  the  surplus  money  of  a  tract  of  land  sold  for  taxes,  filed  in  the  protho- 
notary's  office,  may  be  given  in  evidence  in  an  action  of  ejectment  for  the  land,  with- 
out the  common  law  proof  of  execution.     Burns?;.  Lyon,  Ibid.  363. 

In  debt  on  bail  bond,  the  proceedings  will  not  be  stayed,  and  defendant  relieved, 
where  special  bail  has  not  been  entered  before  the  lapse  of  three  terms,  although  the 
defendant  in  the  original  action  has  taken  the  benefit  of  the  insolvent  laws  before  the 
expiration  of  the  three  terms.     Pepper  v.  Doors  and  Taylor,  1  Miles's  Rep.  GO. 

The  condition  of  the  bail  bond  can  only  be  complied  with  by  the  entry  of  special 
bail.     Ibid. 

The  verdict  in  a  suit  on  a  constable's  bond  taken  under  the  act.  of  the  29th  of 
March  1824,  must  be  for  the  penalty  upon  which  a  cautionary  judgment  will  be 
entered.  The  plaintiff  must  then  proceed  to  have  his  damages  assessed,  and  obtain 
execution  by  scire  facias  under  the  act  of  the  27th  of  March  1713.  Commonwealth 
v.  Sayres,  Ibid.  235. 

In  suits  on  constables'  bonds,  taken  under  the  act  of  the  15th  of  April  1834,  the 
judgment  must  be,  not  for  the  penalty,  but  for  the  damages  actually  sustained. 
Ibid. 

Under  the  act  of  the  24th  of  February  1806,  the  entry  of  a  judgment  on  a  bond  and 
warrant  of  attorney  by  the  prothonotary,  on  the  application  of  the  obligor,  without, 
authority  express  or  implied  from  the  holder,  is  irregular,  and  will  on  motion  be 
struck  off.     Ingersol  et  al.  v.  Dyott,  Ibid.  245. 

On  a  judgment  on  a  warrant  of  attorney  accompanying  a  bond  in  a  penal  sum, 
conditioned  for  payment  of  certain  promissory  notes  at  maturity,  the  court,  on  mo- 
tion, granted  leave  to  the  plaintiff  to  take  out  execution  for  the  amount  of  the  first 
note  when  it  became  due,  without  a  writ  of  inquiry.  Douredoure  v.  Krumbhaar, 
Ibid.  264. 

The  district  court  for  the  city  and  county  of  Philadelphia,  has  not  jurisdiction 
so  as  to  permit  the  entry  of  a  judgment  on  a  bond  and  warrant  of  attorney,  where 
the  penalty  is  over  100  dollars,  but  the  real  debt  does  not  exceed  that  sum.  Coates 
t.  Cork,  Ibid.  270. 

The  entry  of  such  a  judgment  will  be  stricken  off  on  motion.     Ibid. 


532 


CANAL  COMMISSIONERS. 


(Banal  <&ommi$uiontv8. 
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&c,  1 

Part  of  former  law  repealed,  2 


Persons  not  eligible  to  office  of  canal 
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Act  of  28th  January  1836,  Pamph.  p.  23. 

An  act  to  change  the  time  of  appointing  the  canal  commissioners. 

1.  Sect.  I.  It  shall  be  the  duty  of  the  governor,  on  or  after  the  first 
day  of  February  next,  and  annually  thereafter,  to  appoint  three  canal  com- 
missioners, and  in  case  of  vacancy,  supply  the  same  by  new  appoint- 
ments, whose  powers,  duties  and  compensation,  shall  be  the  same  as 
those  of  the  present  board,  and  shall  commence  on  the  first  of  February 
next,  and  whose  term  of  service  shall  continue  for  one  year  :  Provided, 
That  the  collectors,  weighmasters  and  lockkeepers  now  employed  on  the 
public  works,  shall  not  be  removed  from  office,  or  discharged  from  such 
employment,  until  the  first  day  of  April  next,  unless  for  neglect  or  viola- 
tion of  duty. 

2.  Sect.  II.  As  soon  after  the  first  of  February  next  as  the  said  ap- 
pointments shall  be  made,  the  duties  and  compensation  of  the  present 
commissioners  shall  wholly  cease  and  determine  ;  and  so  much  of  the  act 
of  April  sixth,  one  thousand  eight  hundred  and  thirty,  entitled  "  An  act 
relative  to  the  appointment  of  canal  commissioners,"  as  relates  to  the  time 
of  appointing  said  commissioners  be,  and  the  same  is  hereby  repealed. 

3.  Sect.  IV.  No  person  shall  be  eligible  to  the  appointment  of  canal 
commissioner,  who  is  owner,  or  part  owner  of  any  boat  or  boats,  car  or 
cars,  or  who  is  directly  or  indirectly  interested  in  any  line  of  boats  in  the 
state  canals,  or  cars  on  the  state  rail  roads,  used  for  the  transportation  of 
passengers,  merchandise,  produce,  or  any  other  articles  conveyed  or 
transported  on  said  canals  or  railroads,  which  are  placed  under  the  care, 
management  and  control  of  the  said  board  of  canal  commissioners  ;  or  if 
any  canal  commissioner  after  his  appointment,  shall  become  the  owner  of 
any  boat  or  car,  or  interested  in  the  carrying  trade  on  said  canals  and  rail- 
roads, his  appointment  shall  be  thereby  vacated,  and  his  place  immediately 
supplied  by  the  governor. 

\_Section  III.,  specially  refers  to  one  subject.'] 
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Act  of  29th  March  1836,  Pamph.  p.  214. 

An  act  providing  for  the  call  of  a  convention  to  propose  amendments  to  the  consti- 
tution of  the  state,  to  bo  submitted  to  the  people  thereof  for  their  ratification  or 
rejection. 

• 

Whereas,  in  pursuance  of  an  act  passed  on  the  fourteenth  of  April,  one 
thousand  eight  hundred  and  thirty-five,  the  freemen  of  this  commonwealth 
have,  by  a  decided  majority,  determined  that  a  convention  shall  be  holden 
to  propose  and  submit  for  their  ratification  or  rejection  a  new  state  con- 
stitution :  And  whereas,  it  is  incumbent  on  the  representatives  of  the 
people,  promptly  and  without  delay,  to  provide  the  means  of  carrying  the 
public  will  into  immediate  effect ;  Therefore, 

1.  Sect.  I.  An  election  shall  take  place  in  the  several  election  dis- 
tricts of  this  commonwealth,  on  the  first  Friday  in  November  next,  for  the 
choice  of  delegates  to  a  convention,  to  submit  amendments  to  the  consti- 
tution of  this  slate  to  a  vote  of  the  people  thereof,  and  that  the  said  con- 
vention shall  consist  of  a  number  equal  to  the  members  composing  the 
senate  and  house  of  representatives  of  this  commonwealth. 

2.  Sect.  II.  The  delegates  to  the  convention  shall  be  apportioned  in 
the  same  manner  that  members  of  the  senate  and  house  of  representatives 
shall  then  be  by  law  apportioned. 

3.  Sect.  III.  For  the  purpose  of  electing  the  aforesaid  delegates,  polls 
shall  be  opened  on  the  said  first  Friday  of  November  next,  in  the  different 
election  districts  of  the  state,  in-  the  manner  directed  for  the  holding  of  the 
general  elections  of  this  commonwealth  ;  and  it  shall  be  the  duty  of  the 
inspectors,  judges  and  clerks  of  the  last  preceding  general  election,  to 
attend  at  the  usual  hour  and  place  of  holding  elections,  in  the  different 
election  districts  aforesaid,  on  the  said  first  Friday  of  November  next,  to 
receive  tickets,  either  written  or  printed,  from  the  citizens  thereof  qualified 
to  vote  at  the  general  elections,  and  to  deposit  them  in  a  proper  box  or 
boxes,  to  be  for  that  purpose  provided  by  the  proper  officers,  which  ticket 
shall  be  labelled  on  the  outside  with  the  word  "  Delegates  ;"  and  that  the 
said  election  shall  in  all  other  respects  be  conducted,  and  returns  made 
and  transmitted,  as  in  cases  of  elections  for  senators  and  representatives 
to  the  general  assembly ;  and  the  return  judges  of  said  election  shall  give 
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notice  to  the  persons  elected  delegates  to  said  convention,  in  the  same 
manner  that  is  provided  for  giving  notice  to  persons  elected  to  the  senate 
and  house  of  representatives  of  this  commonwealth,  hy  the  sixteenth  sec- 
tion of  an  act  of  the  fifteenth  of  February,  seventeen  hundred  and  ninety- 
nine,  entitled  "  An  act  to  regulate  the  general  elections  within  this  com- 
monwealth." 

4.  Sect.  IV.  In  the  event  of  the  absence  of  any  of  the  said  inspectors, 
judges  or  clerks,  such  vacancies  shall  be  filled  by  the  election  or  appoint- 
ment, as  the  case  may  be,  of  other  persons,  to  act  as  inspectors,  judges 
or  clerks,  in  the  manner  provided  by  the  general  election  laws  of  this 
commonwealth. 

5.  Sect.  V.  It  shall  be  the  duty  of  the  secretary  of  the  commonwealth, 
on  receiving  the  returns  of  the  elections  held  on  the  said  first  Friday  in 
November  next,  for  delegates  to  the  said  convention,  from  the  respective 
sheriffs,  to  submit  the  same  to  the  governor,  who,  upon  summing  up  and 
ascertaining  the  number  of  votes  given  for  each  and  every  person  so  re- 
turned as  voted  for  as  delegate,  shall  thereupon  declare,  by  proclamation, 
the  names  of  the  persons  duly  chosen  and  elected  delegates  to  the  con- 
vention. 

6.  Sect.  VI.  It  shall  be  the  duty  of  the  delegates  elected  as  aforesaid, 
to  assemble  at  the  state  capitol  at  Harrisburg,  on  the  first  Tuesday  of  May, 
eighteen  hundred  and  thirty-seven,  and  organize  by  electing  a  president; 
and  in  case  of  the  death  or  resignation  of  any  of  the  members  of  said  con- 
vention, the  president  thereof  shall  issue  his  writs  of  election,  directed  to 
the  sheriff*  of  the  proper  county,  directing  an  election  to  be  held  to  fill 
such  vacancy  or  vacancies,  in  the  same  manner  that  is  provided  for  sup- 
plying vacancies  in  the  senate  and  house  of  representatives  ;  and  after  the 
said  convention  shall  have  so  organized,  from  whence  they  may,  if  they 
think  proper,  adjourn  to  any  other  place  and  proceed  to  the  execution  of 
the  duties  assigned  them  ;  and  when  the  amendments  shall  have  been 
agreed  upon  by  the  convention,  the  constitution  as  amended  shall  be 
engrossed  and  signed  by  the  officers  and  members  thereof,  and  delivered 
to  the  secretary  of  the  commonwealth,  by  whom,  and  under  whose  direc- 
tion, it  shall  be  entered  of  record  in  his  office,  and  be  printed  as  soon  as 
practicable,  once  a  week  in  at  least  two  newspapers  published  in  each 
county  in  which  two  or  more  newspapers  are  printed,  and  in  all  the 
papers  in  each  county  where  not  more  than  two  are  printed,  and  in  at 
least  six  newspapers  in  the  city  of  Philadelphia :  Provided,  That  in  each 
county  in  which  there  is  a  German  paper  printed,  said  paper  shall  be 
selected  by  the  secretary  as  one  of  the  papers  in  which  the  amended  con- 
stitution is  to  be  printed,  until  the  day  of  the  election  that  shall  be  held 
for  the  adoption  or  rejection  of  the  amendments  submitted. 

7.  Sect.  VII.  No  delegate  shall  be  elected  to  represent  any  other 
district  than  that  in  which  he  shall  have  resided  for  one  whole  year  next 
preceding  the  election. 

8.  Sect.  VIII.  For  the  purpose  of  ascertaining  the  sense  of  the  citi- 
zens on  the  expediency  of  adopting  the.  amendments  so  agreed  upon  by 
the  convention,  it  shall  be  lawful  for  said  convention  to  issue  a  writ  of 
election,  directed  to  the  sheriff  of  each  and  every  county  of  this  common- 
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wealth,  commanding  notice  to  be  given  of  the  time  and  manner  of  holding 
an  election  for  the  said  purpose  ;  and  it  shall  be  the  duty  of  the  said 
sheriffs  respectively  to  give  notice  accordingly  ;  and  if  said  election  shall 
not  be  held  on  the  day  of  holding  the  general  election,  it  shall  be  the  duty 
of  the  judges,  inspectors  and  clerks  of  the  last  preceding  general  election, 
in  each  of  the  townships,  wards  and  districts  of  this  commonwealth,  to 
hold  an  election  in  obedience  to  the  directions  of  the  said  convention,  in 
each  of  the  said  townships,  wards  and  districts,  at  the  usual  place  or  places 
of  holding  the  general  elections  therein;  and  it  shall  also  be  the  duty  of 
the  said  judges  and  inspectors  to  receive,  at  the  said  election,  tickets,  either 
written  or  printed,  from  citizens  qualified  to  vote,  and  to  deposit  them  in 
a  box  or  boxes,  to  be  for  that  purpose  provided  by  the  proper  officers, 
which  tickets  shall  be  labelled  on  the  outside  "amendments  ;"  and  those 
who  are  favourable  to  the  amendments  may  express  their  desire  by  voting 
each  a  printed  or  written  ticket  or  ballot,  containing  the  words  "  for  the 
amendments  ;"  and  those  who  are  opposed  to  such  amendments  may  ex- 
press their  opposition  by  voting  each  a  printed  or  writen  ticket  or  ballot, 
containing  the  words  "  against  the  amendments  ;"  and  a  majority  of  the 
whole  number  of  votes  thus  given  for  or  against  the  amendments,  when 
ascertained,  in  the  manner  hereinafter  directed,  shall  decide  whether  said 
amendments  are  or  are  not  thereafter  to  be  taken  as  a  part  of  the  consti- 
tution of  this  commonwealth:  Provided  however,  That  if  the  said  con- 
vention shall  declare  it  to  be  most  expedient  to  submit  the  amendments 
to  the  people  in  distinct  and  separate  propositions,  it  shall  be  the  duty  of 
the  said  judges,  inspectors  and  clerks,  to  receive  ballots  prepared  accord- 
ingly, or  in  any  way  which  said  convention  may  direct. 

9.  Sect.  IX.  The  election  on  the  said  proposed  amendments  shall  in 
all  respects  be  conducted  as  the  general  elections  of  this  commonwealth 
are  now  conducted,  and  it  shall  be  the  duty  of  the  return  judges  of  the 
respective  counties  thereof,  first  having  carefully  ascertained  the  number 
of  votes  given  for  or  against  the  said  amendments,  in  the  manner  afore- 
said, to  make  out  duplicate  returns  thereof,  expressed  in  words,  at  length, 
and  not  in  figures  only,  one  of  which  returns  so  made,  shall  be  lodged  in 
the  prothonotary's  office  of  the  proper  county,  and  the  other  sealed  and 
directed  to  the  secretary  of  the  commonwealth,  which  shall  be  by  one  of 
the  said  judges  delivered  to  the  sheriff,  with  the  other  returns  required 
by  law  to  be  delivered  to  the  secretary  of  the  commonwealth. 

10.  Sect.  X.  It  shall  further  be  the  duty  of  the  secretary  of  the  com- 
monwealth, on  receiving  the  returns  of  the  election  for  and  against  the 
amendments  proposed  by  the  convention,  to  deliver  the  same  to  the 
speaker  of  the  senate,  on  or  before  the  first  Thursday  of  the  next  session 
of  the  legislature,  after  said  returns  shall  so  be  received,  who  shall  open 
and  publish  the  same,  in  the  presence  of  the  members  of  the  senate  and 
house  of  representatives,  on  the  next  Tuesday  thereafter;  and  when  the 
number  of  votes  given  for,  and  the  number  of  votes  given  against  the  said 
amendments  shall  have  been  summed  up  and  ascertained,  duplicate  certi- 
ficates thereof  shall  be  signed  by  the  speaker  of  the  senate,  one  of  which 
shall  be  filed  in  the  office  of  the  secretary  of  the  commonwealth,  and  the 
other  delivered  to  the  governor,  whose  duty  it  shall  be  to  declare,  by 
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proclamation,  whether  the  said  amendments  have  been  or  have  not  been 
adopted  by  the  freemen  of  this  commonwealth. 

11.  Sect.  XI.  The  delegates  to  the  said  convention  shall  be  entitled 
to  the  same  pay  and  mileage  to  which  members  of  the  general  assembly- 
are  now  entitled,  which,  together  with  the  pay  of  a  competent  stenogra- 
pher to  report  the  debates  of  the  said  convention,  and  the  contingent  ex- 
penses of  the  convention,  shall  be  paid  by  the  state  treasurer,  on  the  war- 
rant of  the  presiding  officer  of  the  convention  ;  and  it  shall  be  the  duty  of 
all  officers  of  this  state,  and  of  the  state  librarian,  to  furnish  the  said  con- 
vention with  such  books  and  papers  in  their  possession,  as  the  said  con- 
vention may  deem  necessary. 


Monroe  county  erected,  1  I  Rights  and  privileges  of  the  inhabi- 

tants, 


Act  of  1st  April  1836,  Pamph.  p.  430. 

An  act  erecting  parts  of  Northampton  and  Pike  counties,  into  a  separate  county,  to 

be  called  Monroe. 

1.  Sect.  I.  The  townships  of  Ross,  Chesnuthill,  Tobyhanna,  Poco- 
no,  Hamilton,  Stroud  and  Smithfield,  north  of  the  Blue  mountain,  in 
Northampton  county,  together  with  the  townships  of  Middle  Smithfield, 
Price  and  Colbaugh,  in  Pike  county  shall  be,  and  the  same  are  hereby 
declared  to  be  erected  into  a  separate  county,  to  be  called  Monroe. 

2.  Sect.  II.  The  inhabitants  of  the  said  county  of  Monroe,  from  and 
after  the  first  day  of  September  next,  shall  be  entitled  to,  and  at  all  times 
thereafter  have  all  and  singular,  the  courts,  jurisdictions,  offices,  rights 
and  privileges  to  which  the  inhabitants  of  other  counties  of  this  state  are 
entitled  by  the  constitution  and  laws  of  this  commonwealth. 

[The  remainder  of  this  act  is  of  a  special  nature,  and  refers  only  to 
the  details  of  organization.'] 


NOTES  AND  REFERENCES. 

Of  the  power  of  county  commissioners  to  inquire  into  the  irregularity  of  a  ward 
election.     Commonwealth  v.  Commissioners,  5  Rawle  75. 
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Mode  of  electing  assessors,  1 
City  and  county  loans  of  Philadel- 
phia, 2 
How  warrants  shall  be  drawn,  3 
Duty  of  auditors  in  the  approval  of 
warrants,  lb. 


Salary  of  the  commissioners  of  Phila- 
delphia, lb. 

Commissioners  of  the  sinking  fund 

appointed,  4 

Powers  of  county  treasurer,  5 

Election  of  county  treasurer,  6 


Act  of  16th  June  1836,  Pamph.  p.  702. 

An  act  regulating  election  districts,  and  for  other  purposes. 

1.  Sect.  XXXI.  The  assessors  of  the  several  wards,  districts,  and 
townships  in  the  city  and  county  of  Philadelphia,  for  the  year  one 
thousand  eight  hundred  and  thirty-seven,  shall  be  elected  at  the  general 
election  in  one  thousand  eight  hundred  and  thirty-six, v and  thereafter,  at 
every  general  election,  to  serve  for  the' ensuing  year,  under  the  same  re- 
gulations as  are  provided  by  the  preceding  section,  for  the  election  of  in- 
spectors, and  that  the  present  assessors  shall  continue  in  office  till  their 
successors  shall  be  elected,  under  the  provisions  of  this  section. 

2.  Sect.  XXXVIII.  All  loans  to  be  hereafter  authorized  by  the 
county  board  for  the  city  and  county  of  Philadelphia,  in  pursuance  of  the 
provisions  of  the  act  of  the  tenth  April,  one  thousand  eight  hundred  and 
thirty-four,  it  shall  be  the  duty  of  the  said  board,  when  they  deem  it  ex- 
pedient, specifically  to  appropriate  the  proceeds  thereof,  to  regulate  the 
terms  and  manner  in  which  the  said  loan  shall  be  taken,  and  whenever 
the  said  county  board  shall  authorize  a  loan,  as  aforesaid,  and  regulate  the 
terms  and  manner  in  which  it  shall  be  taken,  and  appropriate  the  proceeds 
thereof,  it  shall  be  the  duty  of  the  said  board  to  certify  and  record  the 
same,  as  the  certificates  of  the  rate  per  centum  of  tax,  as  are  now  certified 
and  recorded,  which  said  certificate  shall  be  published,  for  two  weeks,  in 
at  least  three  daily  papers  of  the  city  and  county  of  Philadelphia,  and  no 
part  of  the  proceeds  of  said  loan  shall  be  paid  out  of  the  county  treasury, 
except  under  such  appropriations,  and  it  shall  be  the  duty  of  the  county 
commissioners,  whenever  required  to  do  so  by  five  members  of  the  coun- 
ty board,  to  call  the  said  board  together,  or  ten  days'  notice,  for  the  trans- 
action of  business. 

3.  Sect.  XXXIX.  From  and  after  the  first  day  of  August  next, 
no  warrant  shall  be  paid  by  the  treasurer  of  the  county  of  Philadelphia, 
drawn  by  the  commissioners,  except  warrants  for  the  pay  of  jurors  and 
witnesses,  unless  the  same  shall  be  first  audited  and  approved  by  the  au- 
ditors of  the  said  county,  and  for  the  purpose  of  auditing  the  same,  the 
said  auditors  shall  meet  on  Tuesday  of  every  week,  at  ten  o'clock  in  the 
forenoon,  for  the  purpose  of  examining  all  the  bills  to  be  submitted  to 
them  by  the  county  commissioners,  for  which  services  they  shall  receive 
the  same  per  diem  allowance,  as  they  now  by  law  receive :  Provided 

ii.— 65 
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further,  That  any  person  aggrieved  by  the  decision  of  the  said  auditors, 
may  appeal  to  the  court  of  common  pleas,  in  such  manner,  and  subject  to 
the  same  restrictions,  as  appeals  are  now  made  from  the  judgment  of  jus- 
tices of  the  peace ;  and  on  and  after  the  first  day  of  August  next,  the 
county  commissioners  of  the  county. of  Philadelphia,  in  lieu  of  the  per 
diem  allowance  now  paid  by  law,  shall  receive  a  monthly  salary  from  the 
county  treasury,  of  ninety-one  dollars  and  fifty  cents,  the  first  payment  to 
be  made  on  the  first  day  of  September  next. 

4.  Sect.  XL.  The  county  treasurer  of  the  county  of  Philadelphia, 
be,  and  he  is  hereby  authorized  and  required  to  pay  to  John  Bacon,  Wil- 
liam E.  Lehman,  Frederick  Fraley,  William  Wagner,  John  M.  Ogden, 
James  Harper,  Michael  Day,  James  Ronaldson,  Robert  Patterson,  Peter 
Williamson,  George  Handy,  Ralph  Eddoes,  Henry  Troth,  William  Wis- 
tar,  Jacob  Frick,  Abraham  Miller  and  Francis  Parke,  who  are  hereby 
created  commissioners  of  the  sinking  fund  of  the  county  of  Philadelphia, 
twenty  thousand  dollars  per  annum,  out  of  the  proceeds  of  the  county 
rates  and  levies,  to  constitute  a  sinking  fund  to  extinguish  the  present,  and 
any  other  funded  debt  of  the  said  county,  which  may  be  authorized,  on  or 
before  the  first  day  of  August  next,  which  said  fund  shall  be  invested  by 
said  commissioners  of  the  sinking  fund,  in  state  stock,  or  in  the  stock  of 
the  bank  of  Pennsylvania,  or  the  United  States,  the  interest  or  dividends 
thereon  to  be  paid  into  the  county  treasury,  for  county  purposes,  and  in 
case  of  a  vacancy  occurring  in  the  said  commissioners  of  the  sinking  fund, 
by  death,  or  otherwise,  the  same  shall  be  supplied  by  the  remaining  com- 
missioners :  Provided,  The  substitution  so  to  be  made,  shall  be  first  ap- 
proved by  the  court  of  common  pleas  of  the  said  county. 

5.  Sect.  XLL  From  and  after  the  passage  of  this  act,  the  county  trea- 
surer shall  have  the  full  power  and  authority,  now  vested  in  the  county 
commissioners  of  the  said  city  and  county,  to  enforce  the  payment  of  the 
amount  received  by  tax  collectors,  and  for  that  purpose,  to  employ  counsel 
and  take  such  other  measures  as  may  be  necessary. 

6.  Sect.  XLIf.  The  county  board  for  the  city  and  county  of  Phila- 
delphia, for  the  time  being,  shall  meet  at  the  county  commissioner's  office, 
in  the  city  of  Philadelphia,  on  the  first  Monday  of  June,  one  thousand 
eight  hundred  and  thirty-seven,  and  on  the  first  Monday  of  June  in  every 
second  year  thereafter,  between  the  hours  of  two  and  six  in  the  afternoon, 
and  then  and  there  elect,  by  ballot,  a  county  treasurer,  to  serve  for  two 
years  from  said  election,  who  shall  perform  the  duties,  and  incur  the  lia- 
bilities now  prescribed  by  law  for  the  said  treasurer,  no  person  being  eli- 
gible as  county  treasurer  for  two  consecutive  terms,  of  two  years  each, 
and  the  present  county  treasurer  shall  continue  in  office,  till  an  election 
shall  be  held  under  the  provisions  of  this  act,  and  in  case,  at  any  time, 
there  should  be  a  vacancy,  by  death,  resignation,  or  otherwise,  in  the  said 
office,  it  shall  be  the  duty  of  the  county  board  for  the  time  being,  at  a 
special  meeting,  to  be  held  for  that  purpose,  on  not  less  than  six  days' 
notice,  to  supply  the  same:  Provided,  That  nothing  herein  contained  shall 
be  construed  to  prevent  the  re-election  of  the  present  county  treasurer,  for 
a  single  term  of  two  years. 

[See  lit.  Elections,  for  the  rest  of  this  act.'] 
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Mandamus  to  the  commissioners  of  the  county  of  Philadelphia,  to  draw  orders  on 
the  county  treasurer  refused,  when  it  appeared  by  the  return  to  a  rule  to  show  cause, 
that  there  was  no  money  in  the  county  treasury,  applicable  to  the  purpose.  Com- 
monwealth V.  The  Commissioners  of  the  County  of  Philadelphia,  1  Wharton  1. 

The  writ  of  mandamus  is  not  of  course.  It  will  be  granted  when  a  plain  case  of 
necessity  is  shown,  and  when,  in  the  discretion  of  the  court,  it  appears  to  be  advis- 
able.    Ibid. 


(See  anlea,  p.  153.) 


State  tax  repealed,  1 
When  lists  of  taxables  and  property 

to  be  made  in  Philadelphia,  2 

Compensation  to  assessors,     "  3 

Former  acts  repealed,  4 


Limited  to  Philadelphia,  5 
Defaulting  collectors  not  to  be  re-ap- 
pointed, G 
Defaulting  tax  payers  to  he  sued,  7 
Appeal  from  assessments,  8 


Act  of  18th  February  1836,  Pamph.  p.  36. 

An  act  to  repeal  the  state  tax  on  real  and  personal  property,  and  to  continue  and  ex- 
tend the  improvements  of  the  state  by  railroads  and  canals,  and  to  charter  a  state 
bank,  to  be  called  the  United  States  Bank. 

1.  Sect.  I.  All  and  every  provision  of  the  acts  of  assembly,  passed 
the  twenty-fifth  day  of  March,  in  the  year  one  thousand  eight  hundred 
and  thirty-one,  respectively  entitled  "  An  act  assessing  a  tax  on  personal 
property,  to  be  collected  with  the  county  rates  and  levies,  for  the  nse  of 
the  commonwealth,  and  an  act  to  increase  the  county  rates  and  levies  for 
the  use  of  the  commonwealth  be,  and  the  same  are  hereby  repealed,  ex- 
cept so  far  as  relates  to  the  collection  of  taxes  assessed  before  the  first  day 
of  October  last:  Provided,  That  the  said  repeal  shall  not  go  into  effect, 
until  all  the  terms  and  provisions  hereinafter  set  forth  shall  be  fully  com- 
plied with. 

[For  the  portion  of  this  act  incorporating  the  United  States  Bank,  see 
Banks,  antea,  p.  518.] 


Act  of  31st  March  1836,  Pamph.  p.  295. 

An  act  supplementary  to  "  An  act  relating  to  county  rates  and  levies,  and  township 
rates  and  levies,"  passed  the  fifteenth  day  of  April  one  thousand  eight  hundred 
and  thirty-four. 

2.     Sect.  I.  It  shall  be  the  duty  of  the  commissioners  of  the  county  of 
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Philadelphia,  immediately  after  the  passage  of  this  act,  and  within  thirty 
days  after  the  general  election  in  each  and  every  year  thereafter,  in  each 
of  the  two  years  succeeding  the  triennial  assessment,  hereafter  to  issue 
their  precept  to  the  assessors  of  the  respective  townships,  wards  and  dis- 
tricts within  the  said  county,  requiring  them  to  make  out  and  return, 
within  sixty  days  thereafter,  a  just  and  perfect  list,  in  such  form  as  the 
commissioners  shall  direct,  of  the  names  of  all  the  taxable  persons  resid- 
ing within  the  said  townships,  wards  and  districts,  respectively,  and  of 
all  property  taxable  by  law,  together  with  a  just  valuation  of  the  same,  to 
be  made  in  the  manner  provided  for  in  the  act  to  which  this  act  is  a  sup- 
plement: Provided  also,  That  if  the  said  commissioners  shall  have  issued 
their  precept  to  the  said  assessors  before  the  passage  of  this  act,  requiring 
them  to  perform  the  duties  enjoined  by  the  eleventh  section  of  the  act  to 
which  this  is  supplementary,  the  time  required  for  the  performance  of 
said  duties  shall  be  extended  to  the  first  Monday  in  March  next,  and  the 
returns  of  said  assessors  made  before  that  day,  shall  be  as  valid  as  if  the 
same  had  been  made  within  thirty  days  from  the  date  of  such  precept. 

3.  Sect.  II.  For  every  day  on  which  the  said  assessors  shall  respect- 
ively be  engaged  in  making  the  said  assessment  and  returns,  they  shall 
be  entitled  to  receive,  as  a  compensation  for  their  services,  one  dollar  and 
seventy-five  cents. 

4.  Sect.  III.  So  much  of  the  act  to  which  this  is  a  supplement,  and 
of  all  other  acts  relating  to  county  rates  and  levies  in  the  county  of  Phila- 
delphia, shall  be  null  and  void,  so  far  as  the  same  shall  be  inconsistent 
with,  or  is  supplied  by  this  act. 

5.  Sect.  IV.  No  part  of  this  act  shall  in  anywise  affect  or  impair  the 
provisions  of  any  other  act  heretofore  passed,  excepting,  as  aforesaid,  in 
the  county  of  Philadelphia. 

6.  Sect.  V.  No  person  shall  be  appointed  collector  of  county  rates 
and  levies  within  the  city  and  county  of  Philadelphia,  who  shall  not  have 
paid  over  the  whole  amount  of  his  former  duplicates;  and  so  much  of  the 
act  to  which  this  is  a  supplement,  and  of  the  act  passed  the  twenty-eighth 
of  February,  eighteen  hundred  and  thirty-five,  entitled  "  A  supplement  to 
the  act  relating  to  county  rates  and  levies,  and  to  the  act  relating  to  coun- 
ties and  townships,  and  county  and  township  officers,"  as  is  inconsistent 
with  the  provision  of  this  section,  is  hereby  repealed. 

7.  Sect.  VII.  It  shall  be  the  duty  of  the  collectors  of  taxes  within 
the  city  and  county  of  Philadelphia,  to  return  to  the  treasurer  of  said 
county  the  names  of  all  persons  who  shall  not  have  paid  their  taxes 
within  said  city  and  county,  or  before  the  first  day  of  September  in  each 
and  every  year  hereafter,  and  upon  the  return  of  said  delinquents,  the 
county  treasurer  shall  issue  a  notice  to  said  delinquents,  stating  that  unless 
the  said  taxes  standing  charged  against  them  are  paid  on  or  before  the 
the  first  day  of  December,  that  suit  will  be  instituted  for  the  same. 

Sect.  VIII.  And  the  treasurer  of  the  said  county  is  hereby  authorized 
to  institute  writs  agreeable  to  the  above  provision,  in  the  name  of  the 
county,  before  any  alderman  or  justice  of  the  peace,  or  sheriff,  as  the  case 
may  be,  and  upon  recovery  of  the  same,  the  treasurer  shall  be  allowed 
the  same  commission  as  the  collectors'would  have  received. 
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8.  Sect.  LII.  That  any  freeholder  of  the  city  or  county  of  Philadel- 
phia, or  county  of  Bucks,  who  may  feel  aggrieved  by  the  last  or  any  fu- 
ture assessment  of  his  property,  and  be  dissatisfied  by  the  decision  of  the 
county  commissioners,  upon  his  or  her  appeal  from  the  said  assessment, 
may  appeal  from  the  decision  of  the  county  commissioners  to  the  court 
of  common  pleas  of  the  county  of  Philadelphia,  or  of  the  county  of  Bucks, 
and  for  that  purpose  may  present  to  the  said  court,  within  thirty  days 
after  the  passage  of  this  act,  and  in  future  cases,  within  thirty  days  after 
the  county  commissioners  shall  have  informed  him  or  her  of  their  decision, 
his  or  her  petition,  setting  forth  the  facts  of  the  case,  and  the  said  court 
shall  proceed  at  the  earliest  convenient  time,  to  be  by  them  appointed,  and 
of  which  notice  shall  be  given  to  the  county  commissioners,  to  hear  the 
said  appellants,  and  his  or  her  proofs,  and  the  said  court  shall  make  such 
decree,  affirming,  or  reducing  the  assessment  complained  of,  as  to  them 
shall  seem  just  and  right,  having  due  regard  to  the  valuations  and  assess- 
ments made  of  adjoining  or  neighbouring  estates  ;  and  if  the  party  thus 
appealing  shall  require  it,  it  shall  be  the  duty  of  the  said  court,  instead  of 
hearing  the  case  themselves,  to  cause  a  jury  of  five  or  seven  men  to  be 
drawn  by  the  prothonotary  of  the  court,  by  lot,  from  the  last  preceding 
panel  of  special  jurors  returned  to  that  court,  and  to  issue  their  precept  to 
the  sheriff,  requiring  him  to  summon  said  jurors  to  attend,  on  a  day  to  be 
named  in  said  summons,  not  less  than  ten  days  after  it  shall  so  issue,  at  the 
room  usually  occupied  by  the  grand  jury  of  the  said  county,  or  elsewhere, 
as  may  be  best,  and  the  said  party  appealing,  and  the  said  county  commis- 
sioners, may  attend  before  said  jury,  and  be  respectively  heard,  and 
the  said  jury  shall  make  their  award,  under  their  hands,  or  the  hands  of 
a  majority  of  them,  which  award  shall  be  good,  if  all  those  who  sign  it 
are  present  at  the  inquiry,  and  the  said  court  shall  make  their  final  decree 
according  to  said  award,  and  shall  direct  the  said  appellant  to  pay  the 
costs  of  said  venire  and  service,  and  of  said  jury,  not  to  exceed  one  dollar 
for  each  juror,  and  shall  have  power  to  enforce  payment  thereof  by  at- 
tachment :  Provided,  That  if  there  shall  be  more  than  one  appeal  pending 
in  said  court  before  the  issuing  of  said  venire,  all  the  cases  then  pending 
and  requiring  a  jury,  shall  be  heard  before  the  same  jury,  and  the  costs 
shall  be  apportioned  among  them,  and  in  such  case  each  juror  shall  be 
entitled  to  one  dollar  per  diem,  and  no  more. 

[See  Elections,  post,  for  the  rest  of  this  act.~] 
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Act  of  13th  June  1836,  Pamph.  p.  525. 

An  act  to  consolidate  and  amend  the  several  acts  relative  to  a  general  system  of  edu- 
cation by  common  schools. 

1.  Sect.  I.  Every  township,  borough  or  ward  in  this  commonwealth, 
not  within  the  city  and  incorporated  districts  of  the  county  of  Philadel- 
phia, shall  constitute  a  school  district :  Provided,  That  any  borough  which 
is  or  may  be  connected  with  a  township  in  the  assessment  of  county  rates 
and  levies,  shall  with  the  said  township  form  a  district. 

2.  Sect.  II.  Annually,  at  the  same  time  and  place  that  elections  are 
held  for  supervisors  and  constables,  and  in  wards  and  boroughs,  at  the 
time  and  place  of  the  borough  election,  and  in  like  manner,  two  persons 
shall  be  elected  school  directors  for  each  district,  whose  term  of  office 
shall  be  three  years,  and  the  persons  so  elected  shall  be  notified  thereof 
within  five  days,  by  the  judges  of  said  election  :  Provided,  That  in  districts 
where  directors  have  not  been  elected,  or  in  new  districts,  which  may  be 
established  by  the  division  of  a  township,  or  otherwise,  six  directors  shall 
be  elected  in  such  districts  at  the  first  election,  two  to  serve  one  year,  two 
to  serve  two  years,  and  two  to  serve  three  years. 

3.  Sect.  III.  Within  twenty  days  after  said  election,  each  board  of 
school  directors  shall  organize,  by  choosing  a  president  and  secretary  out 
of  their  own  body  ;  they  shall  also  appoint  a  treasurer  for  the  district,  and 
shall  require  him  to  give  sufficient  security  to  insure  the  faithful  perform- 
ance of  his  duty,  they  shall  also  have  power  to  fill  any  vacancy  which 
may  occur  in  their  board  by  death,  resignation,  or  otherwise,  until  the  next 
election,  when  such  vacancy  shall  be  filled  by  electing  a  person  to  supply 
the  same. 

4.  Sect.  IV.  The  school  directors  of  every  school  district  which  has 
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adopted  the  common  school  system,  or  which  may  hereafter  adopt  the 
same,  shall  annually,  on  or  before  the  first  Monday  of  May,  authorize  to 
be  levied  such  an  amount  of  tax  on  said  district  a.s  they  may  think  neces- 
sary for  school  purposes,  not  less  than  equal  to,  nor  more  than  treble  the 
amount  which  the  district  is  entitled  to  receive  out  of  the  annual  state  ap- 
propriation, and  for  the  purpose  of  raising  any  additional  sum  that  may  be 
deemed  necessary,  meetings  shall  be  called  of  the  taxable  inhabitants  of 
the  township  or  district,  by  the  directors,  on  the  first  Tuesday  of  May 
annually,  notice  of  the  time  and  place  of  holding-  such  meeting  being  first 
given,  by  at  least  six  advertisements,  put  up  in  the  most  public  place  in 
such  township  or  district,  for  the  space  of  two  weeks,  a  majority  of  whom 
shall  decide  by  ballot,  how  much  and  what  additional  sum  shall  be  raised 
for  school  purposes,  and  any  additional  sum  so  authorized,  shall  be  as- 
sessed and  collected,  paid  over  and  distributed,  in  the  same  manner  that 
is  provided  for  by  this  act. 

5.  Sect.  V.  The  assessor  of  every  ward,  township,  or  borough  com- 
posing any  school  district  as  aforesaid,  shall,  upon  demand,  furnish  the 
school  directors  of  the  district  with  a  correct  copy  of  the  last  adjusted  val- 
uation in  the  same,  for  county  purposes,  whereupon  the  board  of  direc- 
tors shall,  on  or  before  the  first  day  of  June,  annually,  proceed  to  levy  and 
apportion  the  said  tax  as  follows,  viz.  : 

First.  On  each  male  taxable  inhabitant  of  the  district,  a  poll  tax,  at  their 
discretion,  not  exceeding  fifty  cents. 

Second.  On  all  officers  and  posts  of  profit,  professions,  trades  and  oc- 
cupations, and  on  all  single  freemen  above  the  age  of  twenty-one  years, 
who  do  not  follow  any  occupation,  not  exceeding  the  amount  assessed  on 
the  same  for  county  purposes. 

Third.  On  personal  property  which  was  made  taxable  by  an  act  enti- 
tled "  An  act  assessing  a  tax  on  personal  property,  to  be  collected  with 
the  county  rates  and  levies,  for  the  use  of  the  commonwealth,"  passed  the 
twenty-fifth  day  of  March,  one  thousand  eight  hundred  and  thirty-one, 
and  the  said  property  shall  continue  to  be  assessed  according  to  the  pro- 
visions of  said  act,  and  upon  all  property  now  taxable  for  county  purposes  : 
Provided,  That  said  act  taxing  personal  property,  shall  not  be  so  con- 
strued as  to  make  widows  dower  liable  to  the  payment  of  taxes. 

6.  Sect.  VI.  When  the  school  tax  is  so  levied  and  apportioned  in  any 
district,  the  secretary  of  the  board  of  directors  shall  make  out  a  correct 
duplicate  of  the  same,  and  the  president  of  the  board  shall  issue  his  war- 
rant, with  the  duplicate  aforesaid,  to  the  township  or  borough  collector, 
or  to  some  other  suitable  person  residing  within  the  district,  to  collect  the 
said  tax,  and  shall  require  from  him  sufficient  security  to  insure  the  faith- 
ful discharge  of  his  duty,  and  the  board  of  directors  of  each  district  shall 
have  the  right,  at  all  times,  to  make  such  abatement  or  exonerations  for 
mistakes,  indigent  persons,  unseated  lands,  &c.  as  to  them  shall  appear 
just  and  reasonable,  and  the  secretary  of  the  board  shall  enter  in  a  book 
or  books,  to  be  kept  by  him  for  that  purpose,  the  names  of  all  persons  so 
abated  or  exonerated,  together  with  the  reasons  for  such  exonerations. 

7.  Sect.  VII.  The  said  collectors  shall  have  like  powers  to  enforce 
the  payment  of  the  school  tax,  as  collectors  of  county  rates  and  levies' have 
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to  enforce  the  payment  of  the  same,  and  shall  receive  the  like  compensa- 
tion for  his  services  from  time  to  time,  as  the  said  tax  is  collected ;  the 
collector  of  the  district  shall  pay  the  amount  over  to  the  district  treasurer, 
and  shall  settle  up  his  duplicate  on  or  before  the  time  fixed  upon  in  the 
warrant  of  the  president :  Provided,  That  if  the  tax  so  levied  on  unseated 
lands,  shall  not  be  voluntarily  paid  by  the  owner  or  owners  thereof,  the  dis- 
trict collector  shall  certify  the  same  to  the  county  commissioners,  and  the 
said  county  commissioners  shall  enforce  the  collection  thereof,  in  the  same 
manner  as  the  collection  of  the  taxes  on  unseated  lands  is  enforced,  when 
assessed  for  county  purposes,  and  when  so  collected,  the  same  shall  be  paid 
to  the  district  treasurer  for  the  time  being,  by  orders  drawn  by  the  said 
commissioners  on  the  county  treasurer. 

8.  Sect.  VIII.  The  school  directors  of  every  school  district  which 
shall  have  adopted  the  common  school  system,  shall  perform  the  follow- 
ing duties  in  addition  to  those  above  specified. 

I.  They  shall,  if  they  deem  it  expedient,  divide  their  districts  into  sub-dis- 
tricts, and  shall  establish  a  sufficient  number  of  common  schools  for  the 
education  of  every  individual  above  the  age  of  four  years,  in  the  dis- 
trict, who  may  apply,  either  in  person  or  by  his  or  her  parents,  guar- 
dian, or  next  friend,  for  admission  and  instruction,  and  shall  keep  the 
said  schools  open  at  least  six  months  in  every  year,  if  they  shall  have 
funds  for  that  purpose. 

II.  They  shall  cause  suitable  buildings  to  be  erected,  rented  or  hired  for 
school  houses,  and  supply  the  schools  with  fuel. 

III.  They  shall  exercise  a  general  supervision  over  the  schools  of  their 
respective  districts,  and  fix  the  amount  of  the  salaries  of  the  teachers. 

IV.  They  shall  pay  all  necessary  expenses  of  the  schools,  by  orders 
drawn  on  the  district  treasurer,  signed  by  the  president,  and  counter- 
signed by  the  secretary  of  the  board. 

V.  Each  board  of  directors,  by  one  or  more  of  their  number,  shall  visit 
every  school  within  their  district,  at  least  once  in  every  month,  and 
shall  cause  the  result  of  said  visit  to  be  entered  on  the  minutes  of  the 
board. 

VI.  Whenever  it  may  be  necessary  or  convenient  to  establish  one  or  more 
schools  out  of  two  or  more  adjoining  districts,  the  school  directors  of 
such  adjoining  districts  may  establish  and  regulate  such  schools,  and  the 
expense  thereof  shall  be  paid  as  may  be  agreed  upon  by  the  directors 
of  said  adjoining  districts. 

VII.  They  shall  annually,  on  or  before  the  first  Monday  in  January,  make 
a  report  to  the  superintendent  of  the  common  schools,  setting  forth  the 
number  and  situation  of  the  schools  in  their  district,  the  character  of  the 
teachers,  designating  whether  they  are  males  or  females,  the  number  and 
sex  of  the  scholars  admitted  during  the  year,  the  branches  of  study  taught 
in  each  school,  the  number  of  months  in  the  year  during  which  each 
school  shall  have  been  kept  open,  the  cost  of  school  houses,  either  for 
building,  renting  or  repairing,  and  all  other  expenses  which  may  have 
been  incurred  in  maintaining  the  schools  .of  their  districts,  together  with 
such  other  information  as  may  be  beneficial  in  forming  a  just  estimate 
of  the  value  of  common  schools. 
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VIII.  No  school  director  or  treasurer  shall  receive  any  pay  or  emolument 
whatever  for  his  services  as  such,  but  he  shall  he  exempt  during  the 
time  he  continues  to  perform  the  duties  of  his  office  from  military  duty, 
or  from  serving  in  any  borough  or  township  office. 

IX.  When  the  school  directors  shall  have  divided  the  several  districts 
into  sub-districts,  for  separate  schools,  the  voters  of  each  sub-district 
may  meet,  on  notice  being  given,  for  ten  days  at  least,  signed  by  not 
less  than  four  voters  of  said  district,  and  choose  a  committee  of  three  of 
their  number  to  serve  for  one  year,  who  shall  have  the  appointment  of 
the  teacher  for  such  sub-district. 

X.  The  directors  of  each  school  district  shall  have  the  power  to  direct  in 
which  of  the  schools  so  established  in  pursuance  of  this  act,  the  indi- 
viduals in  said  district  who  may  be  admitted,  shall  be  instructed. 

XI.  In  case  the  school  directors  deem  it  inexpedient  to  divide  their  district 
into  sub-districts,  or  in  case  the  voters  of  any  sub-district  shall  neglect  or 
refuse  to  elect  a  committee  as  provided  for  in  the  ninth  article  of  this 
section,  then  the  duties  of  said  committee  shall  devolve  on  and  be  per- 
formed by  the  school  directors. 

9.  Sect.  IX.  The  district  treasurer  shall  receive  all  moneys  belonging 
to  the  district,  whether  the  same  be  derived  from  appropriations  by  the 
state,  district  taxes,  private  donations,  or  otherwise,  and  shall  pay  out  the 
same,  on  orders  drawn  by  the  president  and  attested  by  the  secretary  of 
the  board  of  directors,  by  order  of  the  board,  and  his  accounts  shall  be  au- 
dited and  adjusted  as  accounts  of  townships  and  boroughs  are  directed  by 
law  to  be  audited  and  adjusted. 

10.  Sect.  X.  The  secretary  of  the  commonwealth  shall  be  superin- 
tendent of  the  common  schools,  and  shall  perform  the  following  duties : 

I.  Prepare  suitable  blank  forms,  with  necessary  instructions  for  making 
district  reports,  and  for  conducting  the  necessary  proceedings  under 
his  jurisdiction,  and  shall  cause  the  same,  together  with  all  such  infor- 
mation as  he  may  deem  necessary  for  the  further  improvement  of  the 
schools,  to  be  transmitted  to  the  commissioners  of  the  several  counties, 
for  distribution  among  the  several  boards  of  directors,  at  the  same  time 
and  in  the  same  manner  as  the  pamphlet  laws  of  this  commonwealth  are 

,  transmitted,  and  at  such  other  times  and  in  such  other  manner  as  he 
may  think  expedient. 

II.  Prepare  and  submit  an  annual  report  to  the  legislature,  containing  a 
statement  of  the  condition  of  the  common  schools  throughout  the  com- 
monwealth, estimates  and  expenditures,  plans  for  the  improvement  of 
the  common  school  system,  and  all  such  matters  relating  to  his  office 
of  superintendent,  and  the  concerns  of  common  schools,  as  he  shall 
deem  it  expedient  to  communicate. 

III.  He  shall  sign  all  orders  on  the  state  treasurer  for  the  payment  of 
moneys  to  the  treasurers  of  the  several  school  districts,  but  no  order 
shall  be  drawn  by  him  in  favour  of  any  district  treasurer,  until  he  shall 
have  been  furnished  with  a  certificate,  signed  by  tlfe  president  and 
attested  by  the  secretary  of  the  board  o,f  directors  of  the  district,  that  a 
sum  at  least  equal  to   the  amount  of  the  district's  share  of  the  annual 
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state  appropriation  of  two  hundred  thousand  dollars,  has  been  levied  on 
said  district  for  school  purposes. 

IV.  If  any  controversy  should  arise  among  the  directors  of  any  district 
or  adjoining  districts,  concerning  the  duties  of  their  office,  the  distri- 
bution of  the  state  appropriation,  or  the  levying  and  collection  of  taxes, 
he  is  hereby  authorized  to  settle  and  adjust  the  same,  without  cost  to 
the  parties,  and  all  moneys  reasonably  expended  by  him  in  this  and 
other  matters  appertaining  to  the  execution  of  his  duty  as  superintend- 
ent, shall,  upon  due  proof,  be  allowed  to  him  by  the  auditor-general, 
and  be  paid  out  of  the  state  treasury. 

V.  He  shall  annually,  in  the  month  of  February,  transmit  to  the  com- 
missioners of  each  county,  a  statement  of  the  amount  every  district 
therein  that  has,  and  every  district  that  has  not,  adopted  the  common 
school  system,  may  be  entitled  to  receive  out  of  the  annual  appropria- 
tion of  two  hundred  thousand  dollars,  and  the  commissioners  shall  im- 
mediately cause  such  statement  to  be  published  three  times,  in  one  or 
more  newspapers  printed  in  said  county :  Provided,  that  nothing  in 
any  section  of  this  act  shall  be  so  construed  as  to  deprive  the  districts 
which  have  not  adopted  the  common  school  system  of  their  due  pro- 
portion of  the  common  school  fund,  until  after  the  first  of  November, 
eighteen  hundred  and  thirty-eight. 

11.  Sect.  XI.  One  hundred  thousand  dollars  in  addition  to  the  one 
hundred  thousand  dollars  payahle  by  the  Bank  of  the  United  States,  both 
of  which  sums  to  be  accounted  and  distributed  as  the  state  appropriation, 
are  hereby  appropriated  out  of  the  school  fund  for  the  year  one  thousand 
eight  hundred  and  thirty-seven,  and  a  like  sum  annually  thereafter,  which 
shall  be  apportioned  among  the  several  school  districts  of  this  common- 
wealth, and  the  city  and  county  of  Philadelphia,  according  to  their  num- 
ber of  taxable  inhabitants,  but  shall  only  be  subject  to  the  drafts  of  the 
superintendent  of  common  schools,  agreeably  to  the  provisions  of  this 
act:  Provided,  That  the  balance  of  appropriation  made  under  the  act, 
entitled  "  An  act  to  establish  a  general  system  of  education  by  common 
schools,"  passed  the  first  day  of  April,  one  thousand  eight  hundred  and 
thirty-four,  and  the  supplement  thereto,  and  the  balance  of  the  first  appro- 
priation of  one  hundred  thousand  dollars,  which  shall  remain  undrawn  on 
the  first  day  of  November,  one  thousand  eight  hundred  and  thirty-seven, 
and  all  subsequent  balances,  shall  remain  in  the  treasury,  and  accumulate 
for  the  use  of  such  district  or  districts  entitled  to  the  same,  for  any  term 
not  exceeding  one  year  from  and  after  the  first  day  of  November,  one 
thousand  eight  hundred  and  thirty-seven;  and  all  such  undrawn  balance 
remaining  in  the  treasury  on  the  first  day  of  November,  one  thousand 
eight  hundred  and  thirty-eight,  shall  be  repaid  into  the  school  fund,  and 
in  like  manner,  the  undrawn  balance  of  subsequent  appropriations  shall 
be  repaid'into  the  said  fund  annually  thereafter. 

12.  Sect.  XII.  As  soon  as  the  president  of  the  board  of  directors  of 
any  school  district  shall  have  issued  his  warrant  for  the  collection  of  a 
school  tax,  agreeably  to  the  sixth  section  of  this  act,  he  shall  certify  the 
same,  stating  the  amount  of  such  tax  and  also  the  name  of  the  district 
treasurer,  to  the  superintendent  of  common  schools,  who  shall  forthwith 
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draw  his  warrant  on  the  state  treasurer  for  the  whole  amount  such  dis- 
trict is  entitled  to  receive. 

13.  Sect.  XIII.  The  school  directors  of  every  school  district  which 
shall  not  have  adopted  the  common  school  system,  shall  annually  call  a 
meeting-  of  the  qualified  citizens  of  the  district  on  the  day  of  election  for 
directors,  to  be  held  at  the  usual  place  of  holding  township,  ward  or 
borough  elections,  by  at  least  six  advertisements,  put.  up  in  the  most  pub- 
lic places  in  the  district,  for  the  space  of  two  weeks  ;  and  the  said  meet- 
ing shall  be  organized  between  the  hours  of  one  and  four  o'clock  P.  M., 
on  the  said  day,  by  appointing  a  president,  and  the  secretary  of  the  board 
of  directors,  or  in  his  absence  some  other  member  of  the  board  shall  per- 
form the  duties  of  secretary  to  the  meeting  ;  when  the  meeting  is  so  organ- 
ized, the  question  of  establishing  the  common  school  system  in  the  district 
shall  be  decided  by  ballot,  and  the  said  president  and  secretary  shall  per- 
form the  duties  of  tellers  to  the  meeting,  and  shall  receive  from  every 
person  residing  within  the  district  qualified  to  vote  at  the  general  election, 
a  written  or  printed  ticket  containing  the  word  "  schools,"  or  the  words 
"no  schools,"  and  shall  continue  without  interruption  or  adjournment 
until  the  electors  who  shall  come  to  the  said  election  shall  have  opportu- 
nity to  give  in  their  respective  votes  ;  and  the  said  tellers  shall  count  the 
votes,  and  if  a  majority  shall  contain  the  word  "  schools,"  the  secretary 
shall  certify  the  same  to  the  board  of  directors  of  the  district,  who  shall 
proceed  to  establish  schools  therein,  agreeably  to  the  provisions  of  this 
act;  but  if  a  majority  shall  contain  the  words  "  no  schools,"  the  secretary 
shall  certify  the  same  to  the  county  commissioners  of  the  proper  county  ; 
and  the  school  directors  of  every  school  district  which  may  have  adopted 
the  common  school  system,  may,  if  they  deem  it  expedient,  call  a  meet- 
ing of  the  qualified  citizens  of  the  district  on  the  first  Tuesday  in  May,  in 
the  year  eighteen  hundred  and  thirty-seven,  and  on  the  same  day  in  every 
third  year  thereafter,  to  be  held  at  the  usual  place  of  holding  township, 
ward,  or  borough  elections,  at  which  time  and  place  an  election  shall  be 
held,  to  decide  by  ballot,  whether  the  common  school  system  shall  be 
continued  or  not;  the  notice  for  holding  said  meetings,  and  the  time  for 
and  the  manner  of  holding  said  elections,  to  be  in  conformity  with  the 
preceding  part  of  this  section;  and  should  there  be  a  majority  of  the  tax- 
able inhabitants  of  said  district  in  favour  of  "  no  schools,"  the  secretary 
shall  certify  the  same  to  the  county  commissioners  of  the  proper  county, 
and  the  operation  of  the  common  school  system  shall  be  suspended  in 
said  district,  until  such  time  as  a  majority  of  the  citizens  shall  otherwise 
decide. 

14.  Sect.  XIV.  The  school  directors  of  every  school  district  in 
which  the  common  school  system  has  been  adopted,  or  shall  hereafter  be 
adopted,  shall  have  power  to  purchase  and  hold  real  and  personal  pro- 
perty which  may  be  necessary  for  the  establishment  and  support  of  said 
schools,  and  the  same  to  sell,  alien  and  dispose  of,  whenever  it  shall  be 
no  longer  required  for  the  uses  aforesaid,  and  in  all  cases  where  real 
estate  is  held  by  trustees  for  the  general  use  of  the  neighbourhood,  as  a 
school  house  or  its  appendages,  it  shall  be  lawful  for  the  said  trustees,  the 
survivor  or  survivors  of  them,  to  convey  the  same  to  the  school  directors 
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aforesaid,  and  from  thenceforth  the  said  board  shall  hold  the  said  pro- 
perty for  the  same  term  and  for  the  same  uses  for  which  it  was  granted 
to  said  trustees. 

15.  Sect.  XV.  School  directors  elected  under  the  provisions  of 
former  acts,  shall  severally  hold  their  oftices  during  the  term  for  which 
they  were  elected  ;  and  all  appropriations  authorized  by  former  acts, 
whether  by  the  state  or  county,  and  all  taxes  authorized  to  be  raised  for 
school  purposes,  shall  be  collected  as  they  would  have  been  collected  if 
this  act  had  not  been  passed. 

16.  Sect.  XVI.  The  county  commissioners  of  every  county  within 
this  commonwealth,  except  the  county  of  Philadelphia,  when  levying  a 
tax  for  county  purposes,  shall  estimate  the  amount  which  will  be  required 
to  educate  the  poor  gratis  in  the  several  districts  of  their  county  which 
shall  have  rejected  the  common  school  system ;  and  when  an  estimate  is 
so  made,  they  shall  levy  the  amount  on  said  districts,  and  collect  the 
same  in  the  usual  manner,  and  shall  continue  to  provide  for  the  education 
of  the  poor  gratis  therein,  agreeably  to  the  provisions  of  an  act  entitled 
"An  act  to  provide  for  the  education  of  the  poor  gratis,"  passed  the 
fourth  clay  of  April  one  thousand  eight  hundred  and  nine,  or  such  special 
acts  of  assembly  as  may  be  in  force  in  any  of  the  counties  where  there 
may  be  districts  rejecting  the  provisions  of  this  act:  Provided,  That 
the  whole  expense  thereby  incurred,  shall  be  paid  out  of  the  amount 
levied  on  said  districts  as  aforesaid. 

17.  Sect.  XVII.  Where  a  school  is,  or  shall  hereafter  be  endowed 
by  bequest  or  otherwise,  the  board  of  directors  of  the  district  in  which 
such  school  is  located,  are  hereby  authorized  to  allow  such  school  to  re- 
main under  the  immediate  direction  of  the  regularly  appointed  trustees  of 
the  same,  and  to  appropriate  so  much  of  the  district  school  fund  to  said 
school  as  they  may  think  just  and  reasonable  :  Provided,  That  such 
school  shall  be  generally  conducted  in  conformity  with  the  common 
school  system  of  this  commonwealth. 

18.  Sect.  XVIII.  The  act  entitled  "An  act  to  provide  for  a  general 
system  of  education  by  common  schools,"  and  also  the  supplement 
thereto,  passed  the  fifteenth  day  of  April,  Anno  Domini  eighteen  hundred 
and  thirty-five,  are  hereby  repealed :  Provided,  That  every  thing  here- 
tofore done  in  pursuance  of  said  acts,  shall  be  held  valid. 

19.  Sect.  XIX.  If  the  corporation  of  the  city  of  Lancaster  shall  at 
any  time  adopt  the  common  school  system,  agreeably  to  the  provisions  of 
this  act,  then  the  act  to  provide  for  the  education  of  children  at  the  public 
expense,  in  the  city  and  incorporated  boroughs  of  the  county  of  Lancas- 
ter, passed  the  first  day  of  April,  one  thousand  eight  hundred  and  twenty- 
two,  and  the  supplement  thereto,  passed  the  first  day  of  April,  one  thou- 
sand eight  hundred  and  twenty-three,  shall,  from  the  time  of  the  adoption 
of  the  common  school  system  in  said  city,  be  inoperative,  null  and  void. 

20.  Sect.  XX.  In  all  cases  where,  under  "An  act  to  provide  for  a 
general  system  of  education  by  common  schools,"  and  also  the  supple- 
ment thereto,  passed  the  fifteenth  day  of  April,  Anno  Domini  one  thou- 
sand eight  hundred  and  thirty-five,  the  directors  of  any  district  may  have 
met  and  decided  to  accept  of  the  laws,  and  have  appointed  a  delegate  to 
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attend  the  county  convention,  for  the  purpose  of  accepting  and  carrying 
into  effect  the  provisions  of  said  law;  but  if  from  any  cause  said  delegate 
has  failed  to  attend  said  convention,  said  township  shall  be  entitled  to  all 
the  benefits  and  provisions  thereof,  on  the  same  terms  and  conditions  as 
those  who  have  literally  complied  are  entitled:  Provided,  said  delegation 
shall,  on  or  before  the  first  day  of  August  next,  record  the  vote  of  said 
township  in  die  affirmative,  with  the  clerk  of  the  convention. 

21.  Sect.  XXI.  The  school  year  mentioned  in  this  act,  and  in  an  act 
entitled  "  An  act  to  provide  for  a  general  system  of  education  by  common 
schools,"  and  the  supplement  thereto,  passed  the  fifteenth  day  of  April 
one  thousand  eight  hundred  and  thirty-five,  shall  be  taken  and  understood 
to  end  on  the  first  Monday  of  June,  to  wit :  the  school  year  of  one  thou- 
sand eight  hundred  and  thirty-seven,  will  end  on  the  first  Monday  of  June 
of  that  year,  and  so  of  all  other  years. 

22.  Sect.  XXII.  Immediately  after  the  passage  of  this  act  the  superin- 
tendent of  common  schools  shall  cause  circular  letters,  with  a  printed 
copy  of  this  act  attached  thereto,  to  be  addressed  to  the  county  commis- 
sioners of  every  county  ;  and  it  shall  be  the  duty  of  the  commissioners 
aforesaid  to  cause  the  same  to  be  published  in  one  and  not  more  than 
three  newspapers  in  the  county,  for  three  successive  weeks,  and  the  ex- 
pense thereof  shall  be  defrayed  out  of  the  county  treasury,  and  the  said 
superintendent  shall  also  cause  this  act  to  be  printed  in  pamphlet  form, 
and  shall  forward  to  the  county  commissioners  of  each  county  a  number 
of  copies  thereof,  equal  to  the  number  of  school  directors  in  their  county, 
to  be  distributed  among  the  several  boards  of  directors. 

23.  Sect.  XXIII.  The  act  and  its  supplements  now  in  operation  in 
the  city  and  county  of  Philadelphia,  entitled  "  An  act  to  provide  for  the 
education  of  children  at  the  public  expense,  within  the  city  and  county  of 
Philadelphia,"  are  declared  to  be  concurrent  with  the  provisions  of  this 
act,  and  are  in  nowise  to  be  considered  as  altered,  amended  or  repealed, 
except  so  far  that  the  said  city  and  county  shall  be  entitled  to  receive  their 
due  proportion  and  share  of  the  annual  state  appropriation  of  two  hundred 
thousand  dollars  :  Provided,  That  the  controllers  of  the  public  schools, 
for  the  city  and  county  of  Philadelphia  be,  and  they  are  hereby  author- 
ized, whenever  they  shall  think  proper,  to  establish  one  central  high  school, 
for  the  full  education  of  such  pupils  of  the  public  schools  of  the  first  school 
district  as  may  possess  the  requisite  qualifications ;  and  the  moneys  ex- 
pended in  the  establishment  and  support  of  the  said  high  school  shall  be 
provided  and  paid  in  the  same  manner  as  is  now  or  shall  hereafter  be 
directed  by  law,  with  respect  to  the  other  public  schools  of  the  said  dis- 
trict :  And  provided  further,  That  so  much  of  the  tenth  section  of  the  act 
of  March  the  third,  A.  D.  eighteen  hundred  and  eighteen,  as  renders  the 
exclusive  use  of  the  Lancasterian  system  in  the  first  school  district  obli- 
gatory upon  the  controllers  and  directors,  and  all  such  provisions  (if  any) 
in  the  said  act,  and  the  several  supplements  thereto,  as  limits  the  benefits 
of  the  said  public  schools  to  the  children  of  indigent  parents,  and  so  much 
of  any  act  as  is  hereby  altered  or  supplied  be,  and  the  same  are  hereby 
repealed ;  and  in  said  public  schools  all  children  over  four  years  of  age 
shall  be  admitted. 
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Resolution  of  1st  April  1836,  Pamph.  p.  842. 

Resolution  requiring  the  president,  faculty  and  trustees  of  colleges,  and  trustees  or 
managers  of  academies  or  schools  (other  than  common  schools)  to  make  certain 
reports  to  the  superintendent  of  common  schools. 

24.  Sect.  XXIV.  On  or  before  the  first  day  of  November,  annually, 
it  shall  be  the  duty  of  the  president,  faculty  and  trustees  of  each  university 
or  college,  and  the  preceptor,  trustees  or  managers  of  each  academy  or 
school,  other  than  common  schools,  having  received  aid  from  this  com- 
monwealth, to  report  the  number  of  students  in  each  class,  and  the  total 
number  of  graduates,  if  any ;  course  of  studies  pursued  ;  financial  re- 
sources and  expenses;  the  future  prospects  of  their  several  institutions, 
accompanied  with  such  remarks  as  may  illustrate  their  general  condition, 
to  the  superintendent  of  common  schools,  so  much  of  which  it  shall  be 
his  duty  to  lay  before  the  legislature,  in  his  annual  report,  as  he  may  deem 
proper. 
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Act  of  16th  June  1836,  Pamph.  p.  702. 

An  act  regulating  election  districts  and  fur  other  purposes. 

'  1.  Sect.  XVIII.  It  shall  be  the  duty  of  the  sheriff  of  the  city  and 
county  of  Philadelphia,  on  or  before  the  tenth  day  of  July  next,  and  on 
or  before  the  tenth  day  of  July  in  each  and  every  year  thereafter,  1o  give 
written  or  printed  notice  to  the  assessors  of  each  ward,  district  or  town- 
ship within  the  said  city,  and  the  districts  of  Southwark,  Moyamensing, 
Northern  Liberties,  Kensington,  and  Spring  Garden,  in  the  county,  requir- 
ing them  to  perform  the  duties  prescribed  in  the  next  section  of  this  act, 
and  to  notify  the  said  sheriff,  on  or  before  the  twentieth  day  of  July,  that 
they  have  duly  qualified  themselves  to  perform  the  same. 

2.  Sect.  XIX.  It  shall  be  the  duty  of  the  said  assessors,  on  or  before 
the  fifth  day  of  September,  in  this,  and  every  year  hereafter,  to  make  out 
a  correct  list,  alphabetically  arranged,  of  all  such  inhabitants  of  their  re- 
spective wards,  townships  and  districts,  as  shall  be  entitled,  under  the 
constitution  to  vote  therein,  at  the  then  next  general  election,  and  the  pre- 
sidential election,  when  they  occur  in  the  same  year,  and  the  election  of 
delegates  to  the  convention,  as  provided  by  law  for  the  present  year,  and. 
deliver  the  same  to  the  sheriff,  who  shall,  on  or  before  the  fifteenth  day 
of  September,  annually,  publish  the  same,  by  affixing  a  printed  copy  in 
his  office,  and  printed  copies  in  at  least  ten  public  places  in  each  of  the 
said  wards,  districts  and  townships  :  Provided,  That  until  assessors  of 
the  district  of  Southwark,  in  the  county  of  Philadelphia,  shall  be  elected, 
at  the  general  election  of  the  year  eighteen  hundred  and  thirty-six,  the 
present  assessors  of  the  said  district  and  township  shall,  so  far  as  relates 
to  their  respective  district  and  township,  perform  each  and  every  of  the 
duties  enjoined  upon  assessors  of  the  wards,  districts  and  townships 
within  the  city  and  county  of  Philadelphia,  by  this  act,  in  the  manner 
following,  that  is  to  say  :  the  present  assessor  of  East  Southwark  shall 
perform  said  duties  in  the  first  and  second  wards  of  the  said  district,  and 
the  present  assessor  for  West  Southwark,  shall  perform  said  duties  in  the 
third,  fourth  and  filth  wards  of  said  district,  separately. 

3.  Sect.  XX.  Before  proceeding  to  make  out  such  lists,  the  said  as- 
sessors shall  be  duly  sworn  or  affirmed,  before  some  person  authorized  to 
administer  oaths  and  affirmations,  to  discharge  such  duty  fairly  and  im- 
partially, and  according  to  the  provisions  of  this  act ;  and  it  shall  be  the 
duty  of  said  assessors,  in  preparing  said  lists,  in  all  cases  where  there  is 
a  doubt  as  to  the  qualifications  of  any  person  claiming  to  be  an  elector, 
to  require  such  evidence  of  qualification,  as  the  inspectors  of  the  general 
elections  may  now  by  law  require,  and  also,  wherever  it  shall  appear  that 
a  minor,  being  the  son  of  a  qualified  elector,  will  come  of  age  on  or  before 
the  next  general  election,  or  on  or  before  the  next  presidental  election, 
when  the  same  occurs  in  one  year,  it  shall  be  their  duty  to  insert  the  name 
of  said  minor  on  the  registry,  marking  opposite  his  name,  the  time  when 
the  said  minor  shall  become  of  age  ;  and  in  the  case  of  an  alien  resident, 
who  has  declared  his  intention  to  become  acitizen,  according  to  the  exist- 
ing laws,  and  who  will  be  entitled  to  be  naturalized  on  or  before  the  said 
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elections,  it  shall  be  the  duty  of  the  assessors  to  insert  the  name  on  the 
registry,  marking  opposite  it  the  two  letters  D.  I.  and  in  all  such  cases, 
the  inspectors,  when  such  person  shall  offer  to  vote,  shall  require  the  pro- 
duction of  the  certificate  of  naturalization,,  as  now  required  by  law;  and 
the  said  assessors,  in  the  discharge  of  the  said  duties,  shall  have  power  to 
administer  oaths  and  affirmations  ;  and  it  shall  be  the  duty  of  the  commis- 
sioners of  the  county  of  Philadelphia,  to  issue  their  precepts,  to  make  the 
annual  and  triennial  assessments,  to  the  assessors  of  the  several  wards, 
districts,  and  townships  in  the  city  and  county  of  Philadelphia,  on  the  first 
Monday  in  November,  in  each  and  every  year,  and  said  assessors  shall 
make  returns  of  the  same,  on  or  before  the  third  Monday  of  January  next 
following,  and  such  assessors  shall  receive  one  dollar  and  seventy-five 
cents  for  each  day  actually  employed  in  making  the  same. 

4.  Sect.  XXI.  It  shall  be  lawful  for  any  qualified  elector,  whose  name 
may  have  been  omitted  from  the  registry  authorized  to  be  made  and  pub- 
lished by  the  preceding  sections,  or  who  may  have  removed  into  the 
ward,  township,  or  district,  after  the  said  list  shall  have  been  made  and 
published,  to  make  application,  either  personally  or  by  writing,  to  have  his 
name  added  to  the  registry,  at  a  meeting  of  the  judges  and  inspectors  of 
the  general  election,  to  be  held  for  the  purpose  of  correcting  the  said  lists, 
as  hereinafter  provided,  and  any  qualified  elector  who  shall  have  removed 
from  one  ward,  district  or  township  to  another,  after  the  said  meeting  of 
the  judges  and  inspectors,  shall  be  entitled  to  vote  in  the  ward,  district  or 
township,  from  which  he  shall  have  removed,  and  wherein  he  shall  have 
been  registered. 

5.  Sect.  XXII.  For  the  purpose  of  correcting  any  errors  which  may 
occur  in  said  lists,  it  shall  be  the  duty  of  the  judges,  inspectors  and  clerks 
appointed  to  hold  the  general  elections,  to  meet  in  their  respective  wards, 
townships  and  districts,  on  the  first  Tuesday  in  October  in  each  and  every 
year,  at  ten  o'clock  in  the  forenoon,  at  some  place,  to  be  designated  by 
the  sheriff,  within  the  said  ward,  district  or  township,  and  shall  sit  pub- 
licly, for  the  examination  of  the  same,  and  it  shall  be  the  duty  of  the  sher- 
iff to  furnish  the  said  judges  and  inspectors  with  the  lists  for  their  respec- 
tive wards,  townships  and  districts,  and  they,  being  first  sworn  or  affirmed 
to  perform  their  duties  with  fidelity,  shall  receive  such  proofs  of  the  right 
of  such  applicants,  as  are  referred  to  in  the  preceding  section,  to  vole  at 
the  next  general  election,  as  is  required  by  the  laws  regulating  elections 
in  this  commonwealth  ;  and  they  shall  add  to  the  said  list  or  lists,  the 
name  or  names  of  such  person  or  persons  as  they  shall  find  to  be  duly 
qualified  to  vote,  as  aforesaid,  and  whose  name  or  names  may  have  been 
omitted  from  said  lists,  and  they  shall  certify  that  they  have  duly  exam- 
ined and  corrected  said  lists,  and  shall  return  the  same,  so  certified,  to  the 
sheriff,  who  shall  safely  keep  the  same  until  the  day  of  general  election,  and 
shall  deliver  them  to  the  said  judges  and  inspectors,  on  the  morning  of  the 
general  election,  before  the  opening  of  the  polls  thereof,  which  said  list, 
duly  attested  by  the  said  sheriff,  shall  be  deemed  and  taken  to  be  the  only 
and  conclusive  evidence  of  the  qualifications  of  the  electors  thereof,  except 
in  the  cases  of  naturalization,  hereinbefore  provided  for;  and  the  said 
judges  and  inspectors  shall,  if  they  consider  it  necessary,  adjourn  to  meet 
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on  the  next  day,  and  for  each  of  the  two  days  so  employed,  the  said  judges, 
inspectors  and  clerks,  shall  each  receive  from  the  county  treasury,  the 
sum  of  two  dollars:  Provided,  That  in  no  case  there  shall  be  an  adjourn- 
ment, where  no  applications  are  made  by  omitted  electors,  at  the  first 
meeting, 

6.  Sect.  XXIII.  When  any  names  shall  be  inserted  on  the  lists  to  be 
made  as  aforesaid,  by  the  assessors,  of  persons  not  qualified  to  vote,  any 
one  citizen  resident  within  the  ward,  district  or  township,  for  which  said 
list  shall  be  made,  may  place  in  the  hands  of  the  judges  and  inspectors 
thereof,  at  their  meeting,  on  the  said  first  Tuesday  of  October,  a  written 
statement,  that  he  believes  such  person  so  placed  on  the  lists,  are  not  legal 
voters,  and  if  it  shall  be  shown  to  the  said  judges  and  inspectors,  by  the 
oath  or  affirmation  of  the  person  challenging,  that  the  person  so  challeng- 
ed, lias  had  due  notice  of  the  said  cliallenge,  and  of  the  time  and  place  of  the 
meeting  of  the  said  judges  and  inspectors,  it  shall  be  the  duty  of  the  said 
judges  and  inspectors,  to  examine  into  the  grounds  of  said  challenge,  and 
if  they  shall  be  of  opinion  that  the  person  so  challenged  will  not  be  entitled 
to  vote,  then  to  erase  the  name  from  said  registry,  and  if  no  such  notice 
of  the  challenge  be  proved  as  aforesaid,  it  shall  then  be  the  duty  of  said 
inspectors  and  judges,  so  to  correct  the  said  list,  by  placing  opposite  the 
name  of  the  person  or  persons  so  challenged,  the  letter  C,  and  when  on 
the  day  of  election,  any  individual  so  challenged,  and  whose  name  shall  be 
so  marked,  shall  offer  to  vote,  the  inspectors  shall  require  the  same  evi- 
dence of  qualification  as  is  now  required  by  law  :  Provided,  That  the  said 
inspectors  and  judges,  at  their  said  meeting,  shall  not  receive  any  such 
written  challenge  and  decide  thereon,  or  mark  the  names  as  aforesaid, 
unless  the  said  statement  shall  contain  a  specification  of  the  nature  of  the 
alleged  disqualification  in  each  case,  and  any  person  convicted  of  wilfully 
swearing  falsely,  in  proving  such  service  of  notice,  shall  be  deemed  and 
considered  guilty  of  perjury,  and  punished  accordingly  :  And  provided 
fur/her,  That  in  the  case  of  an  elector  removing  into  the  ward,  township 
or  district,  and  applying  to  the  inspectors  as  aforesaid,  to  have  his  name 
inserted  on  the  registry,  the  application  shall  set  forth  the  name  of  the 
ward,  township  or  district,  from  which  he  shall  have  removed,  and  the 
said  inspectors  shall  thereupon  certify  the  fact  of  said  removal,  to  the  in- 
spectors of  the  ward,  township,  or  district  whence  the  said  elector  shall 
have  removed,  who  shall  erase  his  name  from  the  list  authorized  and  pre- 
pared as  aforesaid. 

7.  Sect.  XXIV.  The  assessors  who  shall  perform  the  duties  delegat- 
ed by  the  preceding  sections,  in  making  the  lists,  shall  be  entitled  to  be 
paid  by  the  county  the  same  per  diem  allowance,  as  by  law  they  are  now 
entitled  to  receive  for  making  assessments,  according  to  law,  and  it  shall 
be  the  duty  of  the  county  commissioners,  on  application  made  to  them 
for  that  purpose,  to  furnish  the  assessors,  on  or  before  the  twentieth  of 
July  in  each  year,  with  the  necessary  books  and  blanks  for  making  said 
registry,  or  lists,  and  the  sheriff  shall  be  entitled  to  receive  a  reasonable 
allowance  from  the  county  treasurer,  for  all  expenses  incurred  by  him  in 
the  discharge  of  the  duties  prescribed  by  this  act. 

8.  Sect.  XXV.  The  judges,  inspectors  and  clerks,  in  the  said  wards, 
ii.— 67 
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townships  and  districts,  except  in  the  district  of  Southwark,  elected  and 
appointed  in  the  fall  of  one  thousand  eight  hundred  and  thirty-five,  shall 
act  as  judges  and  inspectors  of  the  general  election  of  one  thousand  eight 
hundred  and  thirty-six,  at  which  election  it  shall  be  lawful  for  the  quali- 
fied electors  of  the  same  to  vote  for  inspectors,  to  act  at  the  next  suc- 
ceeding general  election,  and  at  the  election  of  electors  of  president  and 
vice  president  of  the  United  States,  and  of  delegates  to  the  convention, 
and  at  the  general  election  of  one  thousand  eight  hundred  and  thirty-seven, 
and  at  every  general  election  thereafter,  the  said  electors  shall  elect  in- 
spectors for  the  next  election,  and  for  any  special  election  within  the 
year. 

9.  Sect.  XXVI.  The  inspectors  of  the  general  election  of  the  year 
one  thousand  eight  hundred  and  thirty-five,  in  the  district  of  Southwark, 
in  the  county  of  Philadelphia,  in  conjunction  with  those  whose  choice 
and  appointment  are  hereinafter  provided  for,  shall  be  and  act  as  inspectors 
of  the  general  election  in  the  said  district,  of  the  year  one  thousand  eight 
hundred  and  thirty-six,  and  of  the  next  ensuing  election  for  electors  of  presi- 
dent and  vice  president  of  the  United  States,  and  for  delegates  to  the  con- 
vention aforesaid  :  Provided,  That  in  those  of  the  wards  of  the  said  district, 
where  neither,  or  less  than  two,  of  the  above  mentioned  inspectors  of  the 
general  election  of  eighteen  hundred  and  thirty-five,  in  said  district  reside, 
it  shall  be  the  duty  of  the  said  inspector,  on  or  before  the  second  Tues- 
day in  September  next,  to  choose  and  appoint  an  inspector,  or  inspectors, 
as  the  case  may  require,  for  such  ward,  from  among  the  qualified  voters 
thereof  respectively,  so  that  there  shall  be  two  inspectors  for  each  of  the 
said  wards,  and  the  inspectors  of  each  and  every  of  the  wards  of  the  said 
district,  constituted  as  aforesaid,  shall  choose  and  take  to  their  assistance 
a  judge,  and  appoint  clerks  of  the  election,  in  the  manner  prescribed  by, 
and  conformably  to  the  fifth  section  of  the  act  entitled  "  An  act  for  divid- 
ing the  incorporated  district  of  Southwark,  in  the  county  of  Philadelphia, 
into  five  wards,  and  for  other  purposes,"  approved  the  thirty-first  day  of 
March,  one  thousand  eight  hundred  and  thirty-six  :  And  provided  also, 
That  said  judges  and  clerks,  shall  be  chosen  and  appointed  at  meetings 
of  the  inspectors,  to  be  held  for  the  purpose,  in  time  for  said  judges  and 
clerks  to  perform  their  duties  enjoined  by  this  act. 

10.  Sect.  XXVII.  At  the  said  general  election  of  eighteen  hundred 
and  thirty-six,  and  at  every  general  election  thereafter,  the  qualified  elec- 
tors of  each  and  every  of  the  wards  of  the  said  district  of  Southwark,  shall 
elect  for  their  respective  wards,  two  inspectors  of  the  general  election  of 
the  year  next  ensuing  each  of  the  said  elections. 

11.  Sect.  XXVIII.  Hereafter  the  inspectors  to  be  elected  as  aforesaid, 
at  the  general  election,  in  the  city  and  county  of  Philadelphia,  shall  be 
residents  of  the  ward,  district  or  township  wherein  they  shall  respectively 
be  elected,  and  shall  be  elected  by  the  electors  of  their  respective  ward, 
district  or  township,  separately,  at  the  windows  appropriated  to  the 
same  ;  a  separate  count  shall  be  made  of  such  elections,  and  duplicate 
returns  made  of  the  same,  one  to  be  delivered  to  the  sheriff",  who  shall, 
within  five  days  after  the  said  election,  cause  the  same  to  be  published 
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twice,  in  at  least  two  daily  papers  of  the  city  and  county  of  Philadelphia, 
and  the  other  to  be  deposited  with  the  commissioners  of  the  county  of 
Philadelphia  :  Provided,  That  in  case  of  any  vacancy  occurring  by  death 
or  otherwise,  among  the  said  inspectors,  it  shall  be  the  duty  of  the  sur- 
viving, or  remaining  inspector  of  the  ward,  to  file  the  same  at  the  time 
of  opening  the  polls,  and  when  neither  inspector  shall  act,  it  shall  be  the 
duty  of  the  other  inspectors  of  the  city,  district  or  township,  to  appoint 
two  persons,  resident  in  the  ward,  to  act  as  inspectors  thereof. 

12.  Sect.  XXIX.  The  inspectors  of  the  general  election  in  the  said 
city  and  county,  shall  keep  the  same  tally  lists,  and  be  furnished,  beside 
the  registry  contemplated  by  this  act,  with  the  same  lists  of  taxables  that 
are  now  provided  for  by  law,  and  it  shall  be  the  duty  of  the  said  inspect- 
ors, after  said  general  elections,  to  return  the  original  registry  to  the 
sheriff,  to  be  kept  by  him  till  the  election  of  electors  for  president  and 
vice  president  of  the  United  States,  when  the  same  shall  occur  in  the 
same  year,  and  of  delegates  to  the  convention  to  alter  the  constitution, 
aforesaid,  when  the  said  sheriff' shall  furnish  the  registry  to  the  inspectors 
of  the  same,  and  after  said  election,  the  inspectors  shall  return  the  said 
original  registry  to  the  sheriff,  who  shall  deposit  the  same  in  the  office  of 
the  clerk  of  the  court  of  common  pleas,  there  to  remain  of  record. 

13.  Sect.  XXX.  Hereafter,  the  inspectors  of  the  general  election 
in  the  city  and  incorporated  districts  of  the  county  of  Philadelphia,  shall 
be,  and  act  as  inspectors  of  the  constables'  elections,  and  of  any  and  every 
other  election  in  their  respective  Avard,  district  and  township,  (except 
military  elections,  and  also,  excepting  that  the  inspectors  in  this  act  before 
provided  for,  to  act  as  inspectors  of  the  election  for  electors  of  president 
and  vice  president  of  the  United  States,  and  of  delegates  to  the  convention, 
for  the  said  district  of  Southwark,  in  one  thousand  eight  hundred  and 
thirty-six,  shall  be  and  act  as  such  inspectors,  as  aforesaid,  that  shall 
occur  or  be  held  therein,  subsequent  to  their  election,  until  immediately 
after  the  then  next  ensuing  general  election. 

14.  Sect.  XXXI.  The  assessors  of  the  several  wards,  districts  and 
townships  in  the  city  and  county  of  Philadelphia,  for  the  year  one  thou- 
sand eight  hundred  and  thirty-seven,  shall  be  elected  at  the  general  elec- 
tion in  one  thousand  eight  hundred  and  thirty-six,  and  thereafter,  at  every 
general  election,  to  serve  for  the  ensuing  year,  under  the  same  regulations 
as  are  provided  by  the  preceding  section,  for  the  election  of  inspectors, 
and  that  the  present  assessors  shall  continue  in  office  till  their  successors 
shall  be  elected,  under  the  provisions  of  this  section. 

15.  Sect.  XXXII.  In  addition  to  the  proclamation  now  required 
to  be  made  by  the  sheriff  of  the  city  and  county  of  Philadelphia,  he  shall 
give  notice  by  proclamation,  to  the  electors  thereof,  to  vote  for  inspectors 
and  assessors  for  the  said  wards,  districts  and  townships  of  the  said  city 
and  county. 

16.  Sect.  XXXIII.  If  any  person  shall  improperly  interfere  in  any 
election  held  under  the  provisions  of  this  act,  in  the  city  and.  county  of 
Philadelphia,  or  shall  prevent,  or  attempt  to  prevent,  the  judges  and  in- 
spectors of  any  ward,  district  or  township,  from  holding  an  election  for 
the  same,  or  shall  block  up,  or  attempt  to  block  up,  the  window,  or  ave- 
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nue  to  any  window,  where  the  same  may  be  holden,  or  shall  improperly 
interfere  with  the  judges  and  inspectors,  in  conducting  the  same,  or  shall 
riotously  disturb  the  peace  at  an  election,  on  conviction  thereof,  he  shall 
be  imprisoned  for  any  term  not  exceeding  one  year,  and  not  less  than 
three  months,  and  pay  a  fine  not  exceeding  five  hundred  dollars,  and  if  it 
shall  be  shown  to  the  court,  when  the  trial  of  such  offence  shall  be  shown 
to  the  court,  when  the  trial  of  such  offence  shall  be  had,  that  the  person 
so  offending  was  not  a  resident  of  the  city,  township  or  district  where 
the  said  offence  was  committed,  and  not  entitled  to  vote  therein,  then,  on 
conviction,  he  shall  be  sentenced  to  an  imprisonment  of  not  less  than  six 
months,  and  not  more  than  eighteen  months,  and  to  the  payment  of  a  fine 
of  not  less  than  one,  nor  more  than  five  hundred  dollars  :  Provided,  That 
nothing  in  this  section  shall  be  construed  to  prevent  the  minor  sons  of 
qualified  electors  from  being,  appearing,  and  distributing  tickets  at  the 
polls  of  the  said  several  wards,  districts  and  townships. 

17.  Sect.  XXXIV.  In  case  any  assessor  of  the  said  city  and  county, 
shall  neglect,  or  refuse  to  notify  the  sheriff,  that  he  has  duly  qualified 
himself  to  discharge  the  duties  prescribed  by  this  act,  as  he  is  required 
to  do  by  the  eighteenth  section  of  this  act,  it  shall  be  the  duty  of  the 
sheriff  to  appoint  a  person,  residing  in  the  ward,  district,  or  township,  to 
perform  the  said  duties,  in  lieu  of  the  assessor  so  neglecting  or  refusing, 
and  in  case  any  assessor,  or  person  so  appointed  by  the  sheriff,  having 
been  duly  qualified,  and  having  notified  the  sheriff  as  aforesaid,  shall 
neglect  or  refuse  to  perform  the  duties  prescribed  by  this  act,  it  shall  be 
the  duty  of  the  sheriff  to  institute  a  suit  against  such  delinquent  assessor 
in  the  name  of  the  commonwealth,  to  recover  a  penalty  of  five  hundred 
dollars,  which,  when  recovered,  deducting  a  reasonable  charge  for  collec- 
tion, shall  be  paid  one  half  into  the  county  treasury,  for  county  purposes, 
and  one  half  into  the  state  treasury,  and  if  any  judge  or  inspector  shall 
receive  the  vote  of  any  person  not  registered  according  to  this  act,  at  any 
election  hereafter  to  be  held,  on  conviction  thereof,  he  shall  be  sentenced 
to  pay  a  fine  of  not  less  than  one,  nor  more  than  five  hundred  dollars,  and 
to  be  imprisoned  for  not  less  than  two,  nor  more  than  six  months. 

18.  Sect.  XXXV.  Such  of  the  provisions  of  the  general  election 
laws  of  this  commonwealth,  as  are  inconsistent  with  the  sections  apply- 
ing to  the  city  and  county  of  Philadelphia,  are  hereby  declared  to  be  in 
full  force  therein,  and  that  so  much  of  the  act  passed  the  first  day  of 
April,  one  thousand  eight  hundred  and  thirty-six,  as  relates  to  elections, 
and  qualifications  of  electors,  in  the  city  and  county  of  Philadelphia,  be, 
and  the  same  is  hereby  repealed. 

19.  Sect.  XXXVI.  In  case  any  dwellinghouse,  or  other  building  or 
property,  real  or  personal,  shall  be  injured  or  destroyed  within  the  said 
city  and  county  of  Philadelphia,  in  consequence  of  any  mob  or  riot 
therein,  at  an  election,  or  at  any  other  time,  it  shall  be  lawful  for  the 
owner  thereof,  or  his  agent,  to  apply,  if  in  the  county,  to  the  court  of 
quarter  sessions,  and  if  in  the  city,  to  the  mayor's  court,  who  shall  there- 
upon, appoint  six  disinterested  persons,  who  shall  be  sworn  or  affirmed, 
to  ascertain  and  report  the  amount  of  said  loss,  and  also,  whether  the  said 
owner  had  any  immediate  or  active  participation  in  said  mob  or  riot,  and 
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on  such  report  being  made,  and  the  fact  that  the  owner  had  no  such  par- 
ticipation being  ascertained,  and  the  report  being  confirmed,  on  an  exami- 
nation of  law  and  fact  by  said  court,  the  said  report  and  confirmation  shall 
be  certified  to  the  county  commissioners,  who  shall  forthwith  draw  their 
warrant  on  the  treasury  for  the  amount  so  awarded,  which  warrant  shall 
be  duly  paid  by  the  treasurer. 

20.  Sect.  XXXVII.  It  shall  be  the  duty  of  the  sheriff,  or  any  one  of 
the  aldermen  or  justices  of  the  county,  and  the  mayor,  and  any  one  of  the 
aldermen  of  the  city  of  Philadelphia,  whenever  called  upon  by  any  judge 
or  inspector  of  any  ward,  district  or  township  in  the  said  city  or  county 
respectively,  or  by  any  three  electors  thereof,  to  clear  any  window,  or 
avenue  to  any  window,  at  the  place  of  the  general  election,  which  shall  he 
obstructed  in  such  a  way  as  to  prevent  voters  from  approaching  the  same, 
and  on  neglect  or  refusal  so  to  do  on  such  requisition,  the  said  sheriff,  or 
mayor,  shall  be  deemed  guilty  of  a  misdemeanour  in  office,  and  be  subject 
to  a  penalty  of  five  hundred  dollars,  to  be  recovered  in  an  action  of  debt, 
one  half  to  the  state,  and  one  half  to  the  informer,  and  it  shall  be  the 
duty  of  the  sheriff,  on  the  day  of  said  election,  during  the  time  for  which 
the  same  shall  continue,  to  be  present,  in  person  or  by  deputy,  at  each  of 
the  places  of  holding  the  same,  in  the  incorporated  districts  and  townships 
of  the  said  county  of  Philadelphia,  and  to  preserve  the  peace  therein. 


Act  of  16th.  June  1836,  Pamph.  p.  794. 

An  act  to  fix  the  number  of  senators  and  representatives,  and  form  the  state  into 
districts,  in  pursuance  of  the  provisions  of  the  constitution. 

21.     Sect.  I.  Until  the  next  enumeration  of  the  taxable  inhabitants, 
and  an  apportionment  thereon,  the  senate,  at  a  ratio  of  nine  thousand  two 
hundred  and  fifty-six,  shall  consist  of  thirty-three  members,  and  be  ap- 
portioned as  follows,'  viz. : 
First  district,  viz. :  The  city  of  Philadelphia  shall  be  a  district,  and  elect 

two. 
Second,  The  county  of  Philadelphia  shall  be  a  district,  and  elect  three. 
Third,  The  counties  of  Montgomery,  Chester  and  Delaware  shall  be  a 

district,  and  elect  three. 
Fourth,  The  county  of  Bucks  shall  be  a  district,  and  elect  one. 
Fifth,  The  county  of  Berks  shall  be  a  district,  and  elect  one. 
Sixth,  The  counties  of  Lancaster  and  York  shall  be  a  district,  and  elect 

three. 
Seventh,  The  counties  of  Dauphin  and  Lebanon  shall  be  a  district,  and 

elect  one. 
Eighth,  The  counties  of  Perry,  Mifflin,  Juniata,  Union  and  Huntingdon, 

shall  be  a  district,  and  elect  two. 
Ninth,  The  counties  of  Columbia  and  Schuylkill  shall  be  a  district,  and 

elect  one. 
Tenth,  The  counties  of  Lehigh  and  Northampton  shall  be  a  district,  and 

elect  one. 
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Eleventh,  The  counties  of  Luzerne,  Monroe,  Wayne  and  Pike  shall  be  a 

district,  and  elect  one. 
Twelfth,  The  counties  of  Lycoming,  Centre  and  Northumberland  shall 

be  a  district,  and  elect  one. 
Thirteenth,  The  counties  of  Bradford  and  Susquehanna  shall  be  a  district, 

and  elect  one. 
Fourteenth,  The  counties  of  Franklin,  Cumberland  and  Adams  shall  be  a 

district,  and  elect  two. 
Fifteenth,  The  counties  of  Bedford  and  Somerset  shall  be  a  district,  and 

elect  one. 
Sixteenth,  The  county  of  Westmoreland  shall  be  a  district,  and  elect 

one. 
Seventeenth,  The  county  of  Washington  shall  be  a  district,  and  elect 

one. 
Eighteenth,  The  counties  of  Fayette  and  Green  shall  be  a  district,  and 

elect  one. 
Nineteenth,  The  counties  of  Alleghany  and  Butler  shall  be  a  district,  and 

elect  two. 
Twentieth,  The  counties  of  Beaver  and   Mercer  shall  be  a  district,  and 

elect  one. 
Twenty-first,  The  counties  of  Crawford  and  Erie  shall  be  a  district,  and 

elect  one. 
Twenty-second,  The  counties  of  Jefferson,  M'Kean,  Potter,  Tioga,  Ve- 
nango and  Warren  shall  be  a  district,  and  elect  one. 
Twenty-third,  The  counties  of  Indiana,  Armstrong,  Cambria  and  Clear- 
field shall  be  a  district,  and  elect  one. 

22.  Sect.  II.  In  those  districts  which  are  composed  of  more  than 
one  county,  the  judges  of  the  district  elections  within  each  county,  after 
having  formed  a  return  of  the  whole  election  within  such  county,  in  such 
manner  as  is  or  may  be  directed  by  law,  shall  send  the  same,  by  one  of 
their  number,  to  the  place  hereinafter  mentioned,  within  the  district  of 
which  such  county  is  a  part,  where  the  judges  so  met  shall  cast  up  the 
several  county  returns,  and  execute,  under  their-  hands  and  seals,  one 
general  and  true  return  for  the  whole  district,  viz. : 
The  judges  of  the  third  district,  at  the  Paoli  inn,  in  Chester  county. 
The  judges  of  the  sixth  district,  at  the  house  of  Jeremiah  Brown,  in  the 

borough  of  Columbia,  Lancaster  county. 
The  judges  of  the  seventh  district,  at  the  house  of  Henry  Garman,  Pal- 
myra, Lebanon  county. 
The  judges  of  the  eighth  district,  at  the  courthouse  in  Mifflintown,  Juniata 

county. 
The  judges  of  the  ninth  district,  at  the  house  now,  or  lately,  occupied  by 

Samuel  Brobst,  in  Schuylkill  county. 
The  judges  of  the  tenth  district,  at  the  public  house  of  Joseph  Deatrich, 

in  Bethlehem  township,  Northampton  county. 
The  judges  of  the  eleventh  district,  at  the  tavern  house  now,  or  lately, 

occupied  by  Oliver  Hamlin,  in  Salem  township,  Wayne  county. 
The  judges  of  the  twelfth  district,  at  the  courthouse  in  the  borough  of 

Williamsport,  Lycoming  county. 
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The  judges  of  the  thirteenth  district,  at  the  house  of  Jesse  Ross,  in  Pike 

township,  Bradford  county. 
The   judges  of  the  fourteenth  district,  at   the  house  now  occupied  by 

Robert  Cochran,  in  Shippensburg,  Cumberland  county. 
The  judges  of  the  fifteenth  district,  at  the  public  house  lately  occupied  by 
John    Statler,  on   the    top  of  the  Alleghany  mountain,  in    Somerset 
county. 
The  judges  of  the  eighteenth  district,  at  the  house  of  Jeremiah  Davidson, 

in  Fayette  county. 
The  judges  of  the  nineteenth  district,  at  the  courthouse  in  the  city  of 

Pittsburgh,  Alleghany. 
The  judges  of  the  twentieth  district,  at  the  house  now  occupied  by  Ro- 
bert Kill,  Mount  Jackson  borough,  Beaver  county. 
The  judges  of  the  twenty  first  district,  at  the  house  of  James  Pollock, 

Erie  county. 
The  judges  of  the  twenty-second  district,  at  the  courthouse  in  Smethport, 

M'Kean  county. 
The  judges  of  the  twenty-third  district,  at  the  courthouse  in  Indiana,  In- 
diana county. 

23.  Sect.  III.  Until  the  next  enumeration  of  taxables,  and  appor- 
tionment thereon  made,  the  house  of  representatives,  at  a  ratio  of  three 
thousand  and  fifty-seven,  shall  consist  of  one  hundred  members,  viz. : 
the  county  of  Adams  shall  be  entitled  to  two  members ;  the  county  of 
Alleghany  to  four  ;  the  county  of  Armstrong  to  one  ;  the  county  of  Brad- 
ford to  one  ;  the  county  of  Beaver  to  two  ;  the  county  of  Bedford  to  two; 
the  county  of  Berks  to  four  ;  the  county  of  Bucks  to  three  ;  the  county 
of  Butler  to  one  ;  the  county  of  Crawford  to  two  ;  the  county  of  Centre 
to  one,  and  the  return  judges  shall  meet  at  the  courthouse  in  Bellefonte, 
Centre  county ;  the  county  of  Chester  to  four  ;  the  county  of  Columbia 
to  one  ;  the  county  of  Cumberland  to  two  ;  the  county  of  Dauphin  to 
two ;  the  county  of  Delaware  to  one  ;  the  county  of  Erie  to  two  ;  the 
county  of  Franklin  to  two  ;  the  county  of  Fayette  to  two  ;  the  county  of 
Green  to  one;  the  county  of  Huntingdon  to  two;  the  county  of  Indiana 
to  one  ;  the  counties  of  Jefferson,  Warren  and  M'Kean  one,  and  the 
return  judges  to  meet  at  the  courthouse,  in  Warren,  Warren  county ;  the 
counties  of  Potter  and  Tioga  one,  and  the  return  judges  shall  meet  at  the 
courthouse  in  Wellsborough,  Tioga  county  ;  the  counties  of  Juniata,  Mif- 
flin and  Union  three,  and  the  return  judges  shall  meet  at  the  public 
house  of  Henry  Mick,  Adamsburg,  Union  county  ;  the  county  of  Lan- 
caster six  ;  the  county  of  Lebanon  one  ;  the  county  of  Lehigh  two ;  the 
county  of  Luzerne  two ;  the  counties  of  Lycoming  and  Clearfield  two, 
and  the  return  judges  shall  meet  at  the  house  of  J.  and  W.  Develling, 
Lock  Haven,  Lycoming  county  ;  the  county  of  Mercer  two  ;  the  county 
of  Montgomery  three ;  the  counties  of  Northampton  and  Monroe  three, 
and  the  return  judges  shall  meet  at  the  house  of  Abraham  Heller,  in  Plain- 
field  township,  Northampton  county;  the  county  of  Northumberland  one  ; 
the  counties  of  Wayne  and  Pike  one,  and  the  return  judges  shall  meet  at 
the  house  of  Royal  Taft,  Tafton,  Pike  county;  the  county  of  Susquehanna 
one  ;  the  city  of  Philadelphia  seven  ;  the  county  of  Philadelphia  eight ; 
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the  county  of  Perry  one  ;  the  counties  of  Somerset  and  Cambria  two, 
and  the  return  judges  shall  meet  at  the  public  house  of  John  Garman, 
now  occupied  by  James  Kennedy,  in  Stoystown,  Somerset  county  ;  the 
county  of  Schuylkill  one ;  the  county  of  Venango  one ;  the  county  of 
Washington  three  ;  the  county  of  Westmoreland  two  ;  the  county  of 
York  three. 

24.  Sect.  IV.  The  senators  and  representatives  shall  be  chosen  by  the 
duly  qualified  citizens  of  the  city  of  Philadelphia,  and  the  several  coun- 
ties, at  the  time,  manner  and  place,  prescribed  by  the  constitution  and 
laws  of  this  commonwealth. 

25.  Sect.  V.  The  senators  shall  be  chosen  in  the  several  districts  at 
the  following  times,  to  wit :  in  the  first  district,  one  senator  shall  be  cho- 
sen at  the  general  election  of  eighteen  hundred  and  thirty-eight,  one  at 
the  general  election  of  eighteen  hundred  and  thirty-nine ;  in  the  second 
district,  one  senator  shall  be  chosen  at  the  general  election  of  eighteen 
hundred  and  thirty-six,  one  at  the  general  election  of  eighteen  hundred 
and  thirty-seven,  and  one  at  the  general  election  of  eighteen  hundred  and 
thirty-eight ;  in  the  third  district,  one  senator  shall  be  chosen  at  the 
general  election  of  eighteen  hundred  and  thirty-six,  and  one  at  the  general 
election  of  eighteen  hundred  and  thirty-eight,  and  one  at  the  general  elec- 
tion of  eighteen  hundred  and  thirty-nine  ;  in  the  fourth  district,  one  sena- 
tor shall  be  chosen  at  the  general  election  of  eighteen  hundred  and  thirty- 
six  ;  in  the  fifth  district,  one  senator  shall  be  chosen  at  the  general 
election  of  eighteen  hundred  and  thirty-six  ;  in  the  sixth  district,  one 
senator  shall  be  chosen  at  the  gesneral  election  of  eighteen  hundred  ^nd 
thirty-six,  one  at  the  general  election  of  eighteen  hundred  and  thirty-eight, 
and  one  at  the  general  election  in  eighteen  hundred  and  thirty-nine;  in 
the  seventh  district,  a  senator  shall  be  chosen  at  the  general  election  of 
eighteen  hundred  and  thirty-eight ;  in  the  eighth  district,  one  senator  shall 
be  chosen  at  the  general  election  of  eighteen  hundred  and  thirty-six,  and 
one  at  the  general  election  of  eighteen  hundred  and  thirty-eight ;  in  the 
ninth  district,  a  senator  shall  be  chosen  at  the  general  election  of  eighteen 
hundred  and  thirty-six;  in  the  tenth  district,  a  senator  shall  be  chosen  at 
the  general  election  of  eighteen  hundred  and  thirty-nine  ;  in  the  eleventh 
district,  a  senator  shall  be  chosen  at  the  general  election  of  eighteen  hun- 
dred and  thirty-seven  ;  in  the  twelfth  district,  a  senator  shall  be  chosen  at 
the  general  election  of  eighteen  hundred  and  thirty-nine  ;  in  the  thirteenth 
district,  a  senator  shall  be  chosen  at  the  general  election  of  eighteen  hun- 
dred and  thirty-seven  ;  in  the  fourteenth  district,  two  senators  shall  be 
chosen  at  the  general  election  of  eighteen  hundred  and  thirty-seven  ;  in 
the  fifteenth  district,  a  senator  shall  be  chosen  at  the  general  election  of 
eighteen  hundred  and  thirty-seven  ;  in  the  sixteenth  district,  a  senator 
shall  be  chosen  at  the  general  election  of  eighteen  hundred  and  thirty-nine  ; 
in  the  seventeenth  district,  a  senator  shall  be  chosen  at  the  general  elec- 
tion of  eighteen  hundred  and  thirty-eight ;  in  the  eighteenth  district,  a 
senator  shall  be  chosen  at  the  general  election  of  eighteen  hundred  and 
thirty-eight ;  in  the  nineteenth  district,  a  senator  shall  be  chosen  at  the 
general  election  of  eighteen  hundred  and  thirty-six,  and  one  at  the  general 
election  of  eighteen  hundred  and  thirty-nine  ;  in  the  twentieth  district,  a 
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senator  shall  be  chosen  at  the  general  election  of  eighteen  hundred  and 
thirty-seven;  in  the  twenty-first  district,  a  senator  shall  be  chosen  at  the 
general  election  of  eighteen  hundred  and  thirty-seven  ;  in  the  twenty-second 
district,  a  senator  shall  be  chosen  at  the  general  election  of  eighteen  hun- 
dred and  thirty-eight ;  in  the  twenty-third  district,  a  senator  shall  be  chosen 
at  the  general  election  of  eighteen  hundred  and  thirty-nine. 


NOTES  AND  REFERENCES. 

Where  there  is  any  doubt  as  to  the  validity  of  an  election,  the  court  will  not  inter- 
fere by  mandamus,  but  will  put  the  parties  in  the  first  instance  to  an  information 
in  nature  of  a  quo  warranto.  Commonwealth  v.  The  County  Commissioners,  5 
Rairlc  75. 

A  disorder  having  arisen  at  a  ward  election  for  assessors  and  inspectors  of  the 
general  election,  the  constable  of  the  ward  and  the  persons  alleging  themselves  to 
have  been  chosen  judges,  adjourned  the  election  from  the  usual  place  designated  in 
the  constable's  notice  to  a  neighbouring  house,  where  the  relators  had  the  highest 
number  of  votes,  and  were  returned  by  the  constable  as  duly  elected.  The  electors 
who  remained  at  the  usual  place  designated  in  the  notice,  elected  judges,  and  held 
an  election  without  calling  in  the  overseers  of  the  poor  or  other  persons  pointed  out 
by  the  act  of  assembly.  The  persons  here  elected  were  returned  by  the  judges  to 
the  county  commissioners  as  duly  elected. 

Held,  That  both  elections  were  illegal :  and  that  this  being  a  case  of  failure  to 
elect,  assessors  were  properly  appointed  by  the  county  commissioners.     Ibid. 

The  commissioners  have  power  to  inquire  into  the  irregularity  of  a  ward  election  ; 
and  the  constable's  return  is  not  conclusive  on  them.     Ibid. 


25toftrtuce+ 

(See  antea,  p.  195.) 
Inhabitants  or  freeholders  of  the  city  of  Philadelphia  may  be  witnesses,  1 

Act  of  29th  March  1836,  Pamph.  p.  218. 

An  act  to  enable  the  governor  to  incorporate  the  "  Water  Works  Company  of  the 
Northern  Liberties  of  Pittsburgh." 

1 .  Sect.  XIV.  No  person  who  is  an  inhabitant  or  freeholder  of  the  city 
of  Philadelphia,  shall  for  that  reason  be  considered  an  incompetent  wit- 
ness, in  any  court  of  justice  in  this  commonwealth,  in  a  case  in  which 
the  mayor,  aldermen  and  citizens  of  Philadelphia  are,  or  shall  be  parties. 

[The  rest  of  this  act  is  private. ~] 
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NOTES  AND  REFERENCES. 

Where  a  declaration  in  an  action  on  the  case,  alleged  that  the  defendant  wrong- 
fully and  unjustly  sued  out  an  execution  upon  a  judgment  which  he  had  entered 
ao-ainst  the  plaintiff",  and  by  virtue  thereof,  wrongfully  and  unjustly  caused  the  land 
of  the  plaintiff  to  be  seized  and  sold,  &c,  knowing  the  judgment  to  be  paid  and 
satisfied,  it  was  held  that  evidence  was  not  admissible  to  prove  that  the  debt  for  which 
the  judgment  had  been  entered  was  paid  before  the  entry  thereof.  Lee  v.  Conrad, 
1  Wharton  155. 

In  trover  against  one  who  had  purchased  goods  from  a  person  alleging  himself  to  be 
the  owner,  declarations  by  an  agent  of  the  plaintiff,  made  at  the  time  of  the  purchase 
by  the  defendant,  disclaiming  title  in  the  plaintiff,  were  held  to  be  admissible  in  evi- 
dence on  the  part  of  the  defendant.     Richards  v.  Murphy,  Ibid.  185. 

On  the  taxation  of  costs  against  a  defendant  in  an  action  at  law,  the  costs  of  a  bill 
to  perpetuate  testimony  were  disallowed.     M'Williams  v.  Hopkins,  Ibid.  276. 

Members  of  the  bar  are  not  entitled  to  witness  fees  for,  attendance  in  a  court  in 
which  they  actually  practise.     Ibid. 

To  entitle  a  party  to  the  costs  of  his  witnesses  and  of  the  service  of  subpoenas  upon 
them,  it  is  not  necessary  that  their  names  should  have  been  inserted  in  the  subpoenas 
by  the  prothonotary,  before  delivering  them  to  the  party.     Ibid. 

It  is  not  necessary  that  witnesses  should  attend  before  the  prothonotary  on  the 
taxation  of  costs,  to  prove  their  attendance  on  the  trial  of  the  cause.  The  fact  may 
be  proved  aliunde.     Ibid. 

Witnesses  who  attended  before  the  prothonotary  on  the  taxation  of  costs,  to  prove 
their  attendance  at  the  trial :  Held,  not  to  be  entitled  to  fees  for  such  attendance  be- 
fore the  prothonotary.     Ibid.  276. 

The  rule  that  parol  evidence  is  not  admissible  to  alter  or  contradict  written  instru- 
ments, applies  only  to  cases  between  the  parties  to  the  instrument,  their  representa- 
tives and  those  claiming  under  them;  but  not  to  strangers.  Krider  v.  Lafferty, 
Ibid.  303. 

In  an  action  ao-ainst  three  persons  as  partners,  two  of  whom  only  have  been  sum- 
moned, the  partner  as  to  whom  a  return  of  non  est  inventus  has  been  made,  is  not  a 
competent  witness  for  the  other  defendants  to  disprove  the  allegation  of  a  partner- 
ship having  existed;  although  released  by  them.     Carter  c.  Connell,  Ibid.  3'J2. 

A  witness  called  to  authenticate  a  paper,  cannot  be  asked  whether  to  the  best  of 
his  impression,  the  paper  is  in  the  handwriting  of  the  party.     Ibid. 

Copies  of  old  maps  and  plans  of  the  city  of  Philadelphia,  in  the  office  of  the  sur- 
veyor-general, and  certified  by  him,  held  to  be  admissible  in  evidence  on  a  question 
of  the  title  to  an  open  square  in  the  city.     Commonwealth  v.  Alburger,  Ibid.  469. 

The  "  list  of  first  purchasers,"  with  the  advertisement  annexed,  held  to  be  admis- 
sible in  evidence  on  the  same  question.     Ibid. 

Historical  books  which  have  been  generally  received  as  authentic,  are  admissible 
as  furnishing  evidence  of  remote  transactions.     Ibid. 

A  defendant  having  cross-examined  a  plaintiff's  witness  on  subjects  irrelevant  to 
the  issue,  will  not  be  permitted  to  give  evidence  that  the  witness  testified  falsely  on 
those  subjects.     Griffith  v.  Eshelman,  4  Watts 51. 

When  upon  the  trial  of  an  issue  involving  a  question  of  fraud,  evidence  has  been 
given,  tending  to  prove  a  fraudulent  arrangement  between  two  persons  to  effect  an 
object,  the  acts  and  declarations  of  either,  .although  not  in  the  presence  of  each  other 
may  be  given  in  evidence.     Price  v.  Junkin,  Ibid.  85. 

An  office  paper  duly  authenticated,  needs  no  supplementary  proof  to  make  it  offi- 
cial ;  and  if  it  be  not  authenticated,  it  cannot  be  helped  by  proof  that  it  is  in  the 
handwriting  of  one  who  was  an  office  clerk  at  the  time  of  which  it  bears  date. 
Snyder  v.  Bowman,  Ibid.  132. 

On  the  trial  of  an  issue  of  devisavit  vcl  non,  it  is  not  competent  to  prove  that  the 
testator  had  a  dislike  to  one  of  the  subscribing  witnesses  to  the  will,  when  such  fact 
does  not  appear  to  be  relevant.  Nor  is  it  competent,  in  order  to  show  fraud  or  im- 
becility, to  ask  a  subscribing  witness  whether  he  would  have  attested  the  will  had  he 
known  the  dispositions  contained  in  it.     Spence  v.  Spence,  Ibid.  165. 

An  unexecuted  agreement  of  compromise  by  the  parties  to  an  issue,  is  not  evi- 
dence on  the  trial.     Ibid. 

The  field  notes  and  other  official  proceedings  of  a  deputy  surveyor  may  always  he 
given  in  evidence  to  explain  his  acts.     M'Cormick  v.  M'Murtrie,  Ibid.  193- 
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It  is  not  error  to  instruct  a  jury  that  the  declarations  of  a  party  against  his  interest, 
should,  as  evidence,  have  more  weight  than  declarations  made  in  conformity  with  his 
interests.     Wiley  v.  Christ,  Ibid.  l'JG. 

The  existence  or  contents  of  a  bond  cannot  be  proved  by  parol  evidence  without 
first  accounting  for  its  mm  production.     Hank  v.  Shewey,  Ibid.  21 H. 

A  request  by  a  father  to  a  physician  to  attend  his  son,  then  of  full  age,  and  sick  at 
his  father's  house,  raises  no  implied  promise  on  the  part  of  the  father  to  pay  for  the 
services  rendered.  And  in  such  case  it  is  competent  for  the  father  to  give  evidence 
of  the  ability  of  the  son  to  pay.     Boyd  v.  Sappington,  Ibid.  247. 

A  due  bill  or  note  is  admissible,  under  an  insimvl  computassent,  as  evidence  of  a 
balance  due  on  a  settlement  between  the  parties.     Fairchild  /:.   Dennison,  Ibid.  2~>s. 

In  an  action  of  debt  upon  a  bond  given  for  the  purchase  money  of  land,  the  defend- 
ant having  set  up  as  a  defence  that  the  plaintiff  had  included  in  his  sale  and  convey- 
ance, a  piece  of  land  to  which  he  had  no  title  :  Held,  that  it  was  competent  for  the 
plaintiff  to  prove,  that  although  the  piece  of  land  was  included  in  the  agreement  and 
deed,  yet  the  land  to  be  conveyed  was  distinctly  shown  to  the  vendee  before  the 
agreement  and  deed  were  written, and  that  he  knew  he  was  not  to  receive  a  title  for 
the  land  for  which  he  alleges  defect  of  title.     Bowman  v.  Bittenbender,  Ibid.  290. 

When  two  claim  title  to  personal  property  under  the  same  person,  the  acts  and  de- 
clarations of  that  person,  or  others  in  his  presence,  while  he  was  the  owner,  are  evi- 
dence against  him  and  all  who  claim  under  him.  A  receipt  in  writing  given  by 
such  person  for  the  price  of  such  personal  property  sold  by  him  is  admissible  in  evi- 
dence.    Caldwell  v.  Gamble,  Ibid.  292. 

An  agreement  to  a  case  stated  may  be  rescinded  either  by  tacit  or  express  consent : 
the  abandonment  of  it  is  satisfactorily  evinced  by  the  parties  subsequently  pleading 
to  issue  ;  and  when  thus  abandoned,  it  is  not  evidence  which  may  be  given  to  the 
jury  upon  the  trial  of  the  cause.     M'Lughan  v.  Bovard,  Ibid.  308. 

A  case  stated  having  been  read  to  a  jury  as  evidence  of  the  facts  contained  in  it,  it 
is  competent  to  prove  by  the  attorney  who  signed  it  on  behalf  of  his  client,  that  his 
signature  was  obtained  by  artifice,  or  that  the  assent  of  his  client  was  not  had.     Ibid. 

A  parol  license  from  the  known  agent  of  a  foreign  land  company,  to  erect  a  mill 
dam,  and  flow  the  water  back  upon  their  lands,  may  be  given  in  evidence  in  an  ac- 
tion for  a  nuisance  by  a  purchaser  from  the  company.  M'Kellip  v.  M'Uhenny,  Ibid. 
317. 

A  defendant  having  given  the  plaintiff  a  notice  to  produce  a  paper  material  to  the 
issue,  which  he  refused  to  do  although  in  his  possession,  may  give  parol  evidence  of 
the  contents  of  it.     Ibid. 

In  an  action  for  a  nuisance  in  the  erection  of  a  mill  dam,  by  overflowing  the  plain- 
tiff's land,  his  declarations  or  those  of  any  former  owner  of  the  land,  made  while  he 
was  the  owner,  respecting  the  defendant's  right  to  do  so,  may  be  given  in  evidence 
by  the  defendant.     Ibid. 

A  certified  extract  from  the  general  draft  of  donation  land,  showing  a  particular 
tract  for  which  a  patent  had  issued,  may  be  received  in  evidence.  De  France  v. 
Strieker,  Ibid.  327. 

In  an  action  for  a  libel,  if  the  plaintiff  give  in  evidence  parts  of  the  libel  not  set  out 
in  the  declaration,  for  the  purpose  of  showing  malice,  it  is  competent  for  the  defend- 
ant to  give  evidence  of  the  truth  of  such  parts,  although  he  has  not  pleaded  a  justifi- 
cation.    Henry  v.  Norwood,  Ibid.  347. 

In  an  action  for  a  libel,  it  is  competent  for  the  defendant  to  prove  that  the  general 
character  of  the  plaintiff  is  bad.     Ibid. 

Whether  a  tract  of  land  is  seated  or  unseated,  and  has  been  assessed,  taxed  and 
sold  by  the  treasurer  as  such,  must  depend  upon  the  records  of  the  commissioner's 
office,  and  not  upon  parol  testimony  as  to  the  fact,  or  the  private  duplicate' of  an 
assessor.     M'Call  v.  Lorimer,  Ibid.  351. 

The  least  degree  of  concert  or  collusion  between  parties  to  an  illegal  transaction, 
makes  the  act  of  one  the  act  of  all,  and  the  acts  and  declarations  of  one  may  be  given 
in  evidence  to  affect  the  others.     Rogers  v.  Hall,  Ibid.  359. 

A  defence  in  ejectment  predicated  upon  the  plea  of  a  purchase  for  value,  without 
notice  of  a  fraud,  must  be  sustained  by  other  eyidence  than  a  mere  conveyance  from 
the  party  charged  with  the  fraud.     Ibid. 

A  bond  for  the  surplus  money  of  a  tract  of  land  sold  for  taxes,  filed  in  the  protho- 
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notary's  office,  may  be  given  in  evidence  in  an  action  of  ejectment  for  the  land, 
without  the  common  law  proof  of  execution.     Burns  v.  Lyon,  Ibid.  363. 

When  a  plaintiff  in  ejectment  who  claims  under  a  sheriff's  sale,  has  given  proof  of 
an  unsuccessful  search  for  the  deed  in  those  places  where  it  might  reasonably  be 
expected  it  would  be  found,  the  record  of  it  in  the  common  pleas  may  be  read  as  the 
next  best  evidence.     Luce  v.  Snively,  Ibid.  396. 

It  is  not  competent  to  prove  by  parol  what  is  the  general  understanding  of  the 
country  as  to  the  construction  of  a  written  contract  for  the  sale  of  land.  Paull  v. 
Lewis,  Ibid.  402. 

A  receipt  given  by  a  third  person,  is  not  competent  evidence  to  establish  the  pay- 
ment of  money.  The  fact  must  be  attested  by  him  on  oath  in  the  ordinary  way. 
English  v.  Hannah,  Ibid.  424. 

In  trover  ao-ainst  an  executor  de  son  tort,  for  the  goods  of  the  decedent,  he  may, 
under  the  o-eneral  issue,  give  in  evidence  the  payment  of  debts  to  the  value  thereof, 
in  mitigation  of  damages  ;  but  his  book  of  original  entries  is  inadmissible  in  evidence 
of  such  payment  by  way  of  retainer,  though  it  might  be  to  prove  goods  sold  to,  or 
work  done  for,  the  intestate.     Saam  v.  Saam,  Ibid.  432. 

A  statement  of  the  price  is  an  essential  part  of  an  agreement  for  the  purchase  and 
sale  of  land  ;  but  if  it  be  not  inserted  in  a  written  agreement,  parol  proof  may  be  given 
of  it,  and  of  the  plaintiff's  declarations  recognising  the  defendant's  title  and  possession 
under  it,  in  an  action  of  ejectment  by  the  vendor  against  the  vendee.  Monahan  v. 
Colgin,  Ibid.  436. 

In  ejectment  for  a  tract  of  land,  the  title  to  which  rests  on  a  sheriff's  sale,  the  levy 
itself  is  the  evidence  of  what  the  sheriff  actually  levied  on;  the  purchaser  of  the  lat- 
ter is  not  competent  to  prove  it  in  contradiction  to  the  words  of  the  levy.  Beeson  v. 
Hutchison,  Ibid.  442. 

When  a  tract  of  land  has  been  conveyed  by  a  certain  description,  it  is  not  compe- 
tent in  ejectment  for  part  of  the  same  land,  to  prove  by  the  vendor  that  that  part 
was  not  conveyed,  and  that  such  was  the  understanding  of  the  parties.     Ibid. 

Where  a  defendant  before  arbitrators  does  not  give  documents  in  evidence  then  in 
his  possession,  and  the  plaintiff  not  knowing  of  their  existence  does  not  call  for  them, 
the  defendant  is,  nevertheless,  entitled  to  give  them  in  evidence  on  the  trial.  Bar- 
clay v.  Hughes,  1  Miles's  Rep.  19. 

To  exclude  them  on  the  trial,  it  is  necessary  they  should  have  been  voluntarily 
withheld  from  the  arbitrators,  which  can  only  be  where  a  call  has  been  made  on  the 
party  to  produce  them.     Ibid. 

In  an  action  by  the  indorsee  of  a  promissory  note  against  the  indorser,  the  drawer 
is  not  a  competent  witness  for  the  defendant  to  prove  that  when  the  note  was  made 
the  indorsee  had  stipulated  not  to  hold  the  indorser  responsible,  and  that  the  note 
was  for  the  accommodation  of  the  indorsee,  unless  there  be  proof  aliunde  that  the 
indorsee  was  an  original  party  to  the  note.     Harley  v.  Emerick,  Ibid.  36. 

In  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor,  where  A, 
the  drawer,  is  the  indorser  (having  drawn  the  bill  to  his  own  order  and  then  indorsed 
it  to  the  plaintiff),  A  is  a  competent  witness  for  the  plaintiff  to  prove  the  handwriting 
of  the  acceptor.  So  is  the  indorser  a  competent  witness  for  the  holder  of  a  promis- 
sory note  to  prove  the  handwriting  of  the  drawer,  in  a  suit  by  the  holder  or  indorsee 
against  the  drawer.     Reid  et  al.  v.  Geoghehan,  Ibid.  204. 

Where  A,  an  agent,  whose  principal  B  is  unknown  at  the  time  of  the  transaction, 
deals  with  and  makes  a  contract  of  sale  in  his  own  name  with  C ;  in  an  action  by  C 
ao-ainst  B  on  such  contract,  A  is  not  a  competent  witness  for  the  plaintiff  to  prove 
the  acency  and  the  contract,  without  a  release  from  C.    Hickling  v.  Fitch,  Ibid.  208. 

In  an  action  by  the  indorsee  of  a  promissory  note  against  the  drawer,  the  indorser  is 
not  a  competent  witness  for  the  defendant  to  prove  that  the  plaintiff  constituted  him 
(the  indorser)  his  agent  to  receive  payment  of  the  note  from  the  defendants,  and  thai 
he  did  receive  such  payment.     Elias  v.  Teill  and  Edgar,  Ibid.  272. 

A  cause  is  called  for  trial  and  the  defendant  applies  for  a  continuance,  on  the 
Ground  of  fhe  absence  of  a  material  witness  who  is  domiciled  in  a  neighbouring  state, 
who  was  actually  resident  there  for  three  months  after  declaration  filed,  without  any 
effort  having  been  made  by  the  defendant  to  procure  his  testimony ,  and  who  afterwards 
leaves  that  state,  and  is  at  the  time  of  trial  in  a  remote  state,  but  expected  to  return 
to  his  domicil,  so  that  his  personal  attendance  may  be  had  voluntarily,  at  the  next 
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court  for  jury  trials:  Held,  the  defendant  has  hecn  guilty  of  Inches  in  having  made 
no  effort  to  obtain  the  testimony  of  the  witness,  and  the  continuanoe.will  be  refused. 
Clark  o.  Cochran,  fKd.282. 

Where  A  recovers  in  ejectment  against  B,  who  was  the  tenant  in  possession  at 
the  time  of  the  institution  of  the  suit,  but  who  nevertheless  before  judgment  aliens 
to  C,  and  A  brings  trespass  for  mesne  profits  against  C,  the  record  of  the  recovery  in 
ejectment  against  B  is  conclusive  evidence  of  the  plaintiff's  title  to  the  land,  so  as  to 
enable  him  to  maintain  his  action.     Jeffries  v.  Zane,  Ibid.  "267 . 

A  judgment  or  decree  of  a  court  is  evidence  in  another  suit,  only  as  against  par- 
ties and  privies.     Yard  v.  Cramond,  5  llnirle  44. 

A  will  of  lands  may  be  given  in  evidence  on  proof  of  its  execution,  notwithstand- 
ing a  verdict  and  judgment  in  an  issue  of  devisavit  vcl  non  from  the  register's  court, 
against  the  validity  of  the  will.     Smith  v.  Bonsall,  Ibid.  SO. 

in  an  action  to  recover  contribution,  brought  against  a  co-obligor  in  a  bond,  the 
•defendant  agreed  to  submit  to  the  obligee  the  decision  of  the  fact  of  payment  to  him 
of  the  bond  by  the  plaintiff. 

Held,  that  counter  declarations  of  the  obligee,  whether  in  conversation  or  on  oath, 
were  admissible  to  show  his  want  of  good  faith  or  of  memory.  Craig  v.  Craig, 
Ibid.  91, 

A  receipt  purporting  to  be  for  a  sum  equivalent  to  the  defendant's  proportion  of 
the  debt  given  by  the  obligee,  is  not  evidence  of  exoneration  against  a  .co-obligor  in 
an  action  to  recover  contribution.     Ibid. 

Statements  by  a  witness  at  another  time,  though  admissible  to  contradict,  are  not 
equally  so  to  confirm  him.     Ibid. 

This  is  the  general  rule.  But  consonant  declarations  may  be  given  in  contradic- 
tion of  evidence,  tending  to  show  that  the  testimony  at  the  bar  is  a  fabrication  of 
recent  date,  and  to  show  that  the  same  statement  was  made  before  its  ultimate  effect 
on  the  question  trying,  could  have  been  foreseen.     Ibid. 

Proof  of  payment  in  money  is  not  absolutely  indispensable  to  sustain  a  count  for 
money  paid,  laid  out  and  expended.     Ibid. 

The  inability  of  a  witness  to  answer  an  improper  question  cures  the  error  in  allow- 
ing it  to  be  put.     Lewis  v.  Baker,  Ibid.  114. 

In  an  action  against  a  clergyman  to  recover  the  penalty  given  by  the  act  of  1729, 
to  prevent  clandestine  marriages,  the  burthen  of  proof  lies  on  the  plaintiff  to  show 
that  there  was  no  publication  of  banns.     Helffenstein  v.  Thomas,  Ibid.  209. 

The  making  of  a  will  in  writing,  and  its  contents,  cannot  be  established  by  evi- 
dence of  the  verbal  declarations  of  the  deceased,  going  to  show  that  he  had  made  a 
will  in  writing,  and  how  he  had  disposed  of  his  estate  by  it,  in  the  absence  of  the 
corpus  of  the  will,  and  of  all  evidence  that  it  had  been  seen  by  the  witness.  Clark  v. 
Morton,  Ibid.  235. 

Policy  of  insurance  against  fire,  expressed  to  be  made  according  to  certain  condi- 
tions, one  of  which  provided  that  the  insured  should  deliver  to  the  secretary  of  the 
insurers  a  particular  of  what  materials  the  walls  and  roof  of  the  building  insured  are 
constructed  ;  and  that  if  any  person  should  insure  his  or  their  building  or  goods,  and 
cause  the  same  to  be  described  in  the  policy  otherwise  than  as  they  really  are,  so  as 
the  same  be  charged  at  a  lower  premium  than  therein  proposed,  such  insurance  shall 
be  of  no  force.  In  an  action  by  the  insured  against  the  insurers,  who  took  defence 
on  the  ground  of  an  alleged  misdescription  of  the  premises  in  the  policy :  Held,  that 
parol  evidence  was  admissible,  that  the  misdescription,  if  any,  arose  from  the  mistake 
of  the  secretary  of  the  insurers,  to  whom  the  buildings  were  particularly  and  accu- 
rately described  at  the  time  of  the  insurance.  Moliere  v.  The  Pennsylvania  Fire 
Insurance  Company,  Ibid.  342. 
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I.  OF  THE  TIME  DURING  WHICH  A  JUDG- 
MENT MAY  BE  EXECUTED,  AND  OF  THE 
SCIRE      FACIAS      QUARE      EXECUTIONEM 

NON. 

Execution  of  a  judgment  may  be  had 
within  a  year  and  a  day  :f  Proviso, 
in  case  of  a  stay  of  execution,  1 

After  a  year  and  a  day,  execution  not 
to  issue,  except  after  a  scire  facias,      2 

II.       OF  THE  STAY  OF  EXECUTION. 

In  what  cases  there  shall  be  a  stay 
of  execution,  and  during  wbat 
time,  3 

Defendant  may,  on  entering  special 
bail,  obtain  a  stay  for  thirty  days, 
and  in  the  meantime,  give  security 
and  have  a  stay  according  to  the 
preceding  section,  4 

In  amicable  actions,  there  shall  be  the 
like  stay,  from  the  date  of  the 
agreement,  unless,  &c,  o 

Execution  not  to  issue  within  three 
weeks,  in  case  of  judgments  upon 
special  verdicts,  demurrers,  or  cases 
stated,  C 

Execution  not  to  be  stayed  by  a  writ 
of  error,  unless  the  plaintiff  in  error 
give  bail,  &c,  7 

Proviso,  exempting  persons  suing  in 
a  representative  character  from 
giving  bail,  and  allowing  a  stay, 
if  writ  of  error  be  served,  and  bail 
given  in  three  weeks,  &c, 

III.  OF  THE  PROCEEDINGS  TO  DISCOVER 
THE  EFFECTS  OF  A  DEFENDANT  IN  A 
JUDGMENT, FOR  RECOVERY  OF  MONEY. 

Plaintiff  may  have  a  bill  of  disco- 
very, 9 

Against  whom  such  bill  may  be  filed, 
and  when  it  may  be  filed,  10 

What  such  bill  shall  set  forth,  11 

Such  bill  shall  be  verified  by  oath  or 
affirmation,  12 

The  complainant  in  the  bill,  may  pro- 
pound interrogatories  to  the  de- 
fendant in  the  bill,  13 

The  court  may  award  a  scire  facias 
to  the  defendant,  to  appear,  &c,        14 

The  defendant  shall  not  be  compelled 
to  answer,  unless  upon  ten  days' 
notice  of  the  interrogatories,  15 

The  court  may  order  a  clause  of  ca- 
pias to  be  inserted  against  the  de- 
fendant, in  certain  cases,  16 


The  personal  effects  of  the  defendant 
to  be  bound  from  the  service  of  the 
writ,  17 

Costs  of  such  proceeding  to  be  at  the 
discretion  of  the  court,  18 

IV.  OF  THE  LIABILITY  OF  THE  DEFEND- 
ANT'S ESTATE  AND  PERSON  TO  EXECU- 
TION. 

Execution  may  be  had  (1)  of  the  per- 
sonal estate,  (2)  of  the  real  estate, 
(3)  of  the  person,  19 

The  plaintiff  may  proceed  against 
real  estate  or  person,  or  against  per- 
sonal estate,  made  liable  to  execu- 
tion by  this  act,  at  his  election,  20 

The  personal  and  real  estate  of  per- 
sons convicted  of  crimes,  liable  to 
execution,  as  in  other  cases,  21 

Stock  deposits  of  money  and  debts 
liable  to  execution,  subject,  &c,       22 

Goods  pawned,  pledged  or  demised, 
liable  to  execution,  23 

Coined  money  and  bank  notes,  may 
be  taken  in  satisfaction  of  an  exe- 
cution, 24 

But  not  from  the  person  of  the  defen- 
dant, nor  moneys  levied  and  in  the 
hands  of  the  officer,  at  the  suit  of 
the  defendant,  25 

Certain  articles  exempted  from  exe- 
cution, 26 

A  writ  of  fieri  facias  and  capias  ad 
satisfaciendum,  may  be  issued  at 
the  same  time,  27 

But  capias  ad  satisfaciendum  shall 
not  be  executed,  if  defendant  has 
real  or  personal  estate  sufficient 
within  the  county,  28 

No  female  shall  be  arrested,  &c,  for 
debt   contracted    since    the    eigh- 
teenth of  February,  one  thousand 
eight  hundred  and  nineteen,  &c,      29 

Nor  shall  any  citizen  of  this  common- 
wealth be  imprisoned  for  less  than 
five  dollars  and  thirty-four  cents, 
recovered  for  breach  of  contract,        30 

Judgment  not  to  be  deemed  to  be 
satisfied  by  execution  of  a  capias 
ad  satisfaciendum,  if  defendant  die 
or  be  discharged  by  privilege,  &c,     31 

V.       PROCEEDINGS    TO    LEVY    STOCK    DEPO- 
SITS, DEBTS  DUE  TO  DEFENDANT. 

Proceedings  to  levy  stock,  &c.  First 
in  the  case  of  stock  held  in  another 
name  than  that  of  the  real  owner,      32 
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Attachment  shall  issue  in  such  case, 
with  a  clause  in  nature  of  a  scire 
facias,  to  the  person  in  whose  name 
it  is  held,  33 

Proceedings  where  the  stock  is  held 
in  the  name  of  the  defendant  ;  other 
persons  claiming  it  may  become  a 
party,  34 

Proceedings  to  levy  debts,  deposits, 
and  goods  or  chattels,  pledged  or 

demised,  35 

The  officer  shall  serve  a  copy  of  the 
writ  upon  such  persons,  within 
his  county,  as  the  plaintiff  shall 
require,  36 

After  service  of  the  writ,  the  effects 
of  the  defendant  shalfbe  bound  by 
the  attachment,  37 

How  execution  shall  issue,  if  the 
plaintiff  obtain  a  judgment  in  such 
attachment,  38 

VI.       OF  WRITS  |OF  FIERI  FACIAS. 

Fieri  facias  not  to  bind  the  property 
of  goods,  till  after  the  delivery  to 
the  sheriff,  39 

Sheriff  shall  indorse  the  day  of  the 
month,  year  and  hour  of  the  day 
whereon  he  received  the  writ,  40 

The  officer  to  levy  upon  personal  es- 
tate of  defendant,  if  he  neglects  or 
refuses  to  pay  the  debt,  &c,  41 

The  officer  shall  give  six  days'  notice 
of  the  sale,  by  at  least  six  hand- 
bills, 42 

The  officer  shall  levy  on  defendant's 
real  estate,  if  no  sufficient  personal 
estate  can  be  found,  43 

Upon  a  levy  of  real  estate,  he  shall 
summon  an  inquest,  to  ascertain  if 
rents  and  profits  will  satisfy  the 
judgment  within  seven  years,  44 

But  the  defendant,  &c,  may  waive 
an  inquisition,  45 

The  officer  shall  give  five  days'  notice 

of  holding  of  such  inquisition,  &C. ,     46 
Inquisition  shall  be  held  on  the  pre- 
mises, if  required,  47 

VII.       OF    THE  WRIT    OF  LIBERARI  FACIAS, 
AFTER  A   FIERI  FACIAS. 

If  the  clear  profits  of  the  real  estate 
will  pay  in  seven  years,  the  officer 
shall  proceed  to  assess  the  yearly 
value  and  make  return,  48 

Upon  such  return,  the  plaintiff  may 
have  a  writ  of  liberari  facias  to  de- 
liver such  real  estate  to  him,  &c,     49 

The  sheriff  shall  deliver  the  actual 
possession,  if  the  defendant  be  in 
possession,  or  a  tenant  by  demise, 
subsequent  to  the  judgment,  50 

Lands  shall  be  extended  according  to 
the  priority  of  the  judgment,  if  two 
or  more  executions  be  in  the  hands 


of  the  sheriff  at  the  same  time,  but 
an  extent  shall  not  be  disturbed  by 
a  subsequent  writ  of  liberari  facias, 

The  defendant  may  require  the  plain- 
tiff to  account  at  the  end  of  the 
term, 

The  defendant  may  have  a  scire  fa- 
cias, to  account  during  the  term 
upon  affidavit,  &C., 

If  it  appear  upon  account,  that  the 
plaintiff  has  been  satisfied,  the 
court  will  give  judgment  of  resti- 
tution, 

If  it  appear  that  the  plaintiff  has  been 
overpaid,  the  court  shall  adjudge 
him  to  repay  the  excess, 

If  it  appear  that  the  plaintiff  has  not 
received  the  amount  of  his  judg- 
ment, he  may  retain  the  posses- 
sion, &c, 

The  plaintiff  may  account  and  sur- 
render the  estate,  whenever  he 
shall  be  fully  paid, 

If  any  other  debt  be  recovered  against 
defendant  during  the  extent,  which 
cannot  also  be  satisfied  within 
seven  years  from  the  judgment, 
the  court  may  award  a  venditioni 
exponas, 

In  case  of  a  sale  during  the  extent, 
the  plaintiff  shall  account,  and  be 
paid  the  residue  out  of  the  proceeds 
of  sale, 

In  case  the  plaintiff  be  evicted  dur- 

"  insr  the   extent,  he    may  have    a 

scire  facias,  to  show  cause  why  he 

should  not  have  execution  of  the 

residue, 
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VIII.      OF  THE  WRIT  OF  VENDITIONI  EXPO- 
NAS OF  REAL  ESTATE. 

If  the  rents,  &c.  be  found  insufficient 
to  pay  the  debt  within  seven  years, 
the  plaintiff  may  have  a  writ  of 
venditioni  exponas, 

But  before  the  sale,  the  sheriff  shall 
give  notice  of  it  by  handbills,  &c, 

And  also  by  advertisement,  in  two 


newspapers, 
If  the  estate  cannot  be  sold,  the  sheriff 
may  make  return  of  that  fact, 


IX.       OF    THE    WRIT    OF    LIBERARI    FACIAS 
AFTER  A  WRIT    OF  VENDITIONI  EXPONAS. 

If  the  sheriff  return  that  the  estate 
remains  unsold,  the  plaintiff  may 
have  it  valued  by  an  inquest,  and 
so  much  of  it  as  will  satisfy  his 
judgment,  to  hold  as  his  free  tene- 
ment, 65 

Estate  so  delivered,  shallbe  peaceably 
held  and  enjoyed,  as  fully  as  the 
defendant  might  have  held  and 
enjoyed  it,  66 

In  case  of  eviction,  the  plaintiff  may 
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have  a  scire  facias,  to  show  cause 
why  he  should  not  have  execution, 
&c,  67 

X.       OF    EXECUTIONS    LEVIED  UPON  A  LIFE 
ESTATE  IN  LANDS,  &C. 

When  an  estate  for  life  is  levied,  the 
sheriff  shall  ascertain,  by  an  in- 
quest, the  yearly  value,  and  make 
return,  68 

Upon  the  return,  the  plaintiff  may 
have  a  liberari  facias,  to  extend  it 
according  to  the  valuation,  or  the 
court  shall,  at  his  instance,  award 
a  writ  of  sequestration,  and  appoint 
a  sequestrator,  69 

The  powers  and  duties  of  a  seques- 
trator, 70 

The  sequestrator  may  be  required  to 
give  bond,  and  be  compelled  to 
account,  &c,  71 

XI.       OF      EXECUTION     AGAINST      CORPORA- 
TIONS. 

The  form  and  effect  of  executions 
against  corporations ;  how  they 
shall  be  executed,  72 

A  writ  of  sequestration  may  be  award- 
ed in  certain  cases,  against  corpo- 
rations, ,  73 

The  court  shall,  in  such  cases,  ap- 
point a  sequestrator;  his  powers 
and  duties,  74 

The  court  shall  have  power  to  make 
all  orders  necessary  to  carry  the 
writ  into  effect,  and  to  give  full 
relief,  and  to  enforce  them  by  writs 
in  aid  of  the  sequestrator,  or  other- 
wise, 75 

XII.       OF  TESTATUM  WRITS. 

Testatum  writs  of  fieri  facias,  may  be 
issued  upon  affidavit,  &c  without 
any  previous  writ,  76 

Alias  and  pluries  testatum  writs  of 
fieri  facias,  may  be  issued  in  certain 
cases,  77 

The  sheriff  on  receiving  a  testatum 
writ,  shall  deliver  it  to  the  protho- 
notary,  &c,  78 

The  prothonotary  shall  enter  it  upon 
record,  and  re-deliver  the  writ  to 
the  sheriff,  79 

Testatum  writs  shall  be  a  lien  on  real 
estate,  during  five  years  from  the 
date  of  such  entry,  80 

Testatum  writs  of  capias  ad  satisfa- 
ciendum may  be  issued,  81 

The  officer  to  whom  any  testatum 
writ  shall  be  delivered,  shall  exe- 
cute and  return  the  same,  82 

XIII.       OF    A    LANDLORD'S    LIEN    ON    GOODS 
AND   CHATTELS. 

The  goods  and  chattels  on  premises 


demised,  liable  for  the  payment  of 
one  year's  rent,  83 

The  officer  selling  such  goods,  shall 
pay  out  of  the  proceeds,  rent,  &c. 
and  apply  the  surplus  to  the  execu- 
tion; proviso  as  to  costs,  84 

When  such  goods  or  chattels  shall 
be  seized  in  execution,  the  proceed- 
ings, shall  not  be  stayed  without 
consent  of  the  person  entitled  to 
the  rent,  85 

XIV.      OF  THE    DISTRIBUTION  OF  THE  PRO- 
CEEDS OF  A  SHERIFF'S  SALE. 

The  court  from  which  the  execution 
issued,  shall  have  power,  after  no- 
tice, to  determine  disputes  relating 
to  the  distribution  of  the  proceeds 
of  sale,  86 

The  court  shall  direct  an  issue  to 
settle  any  fact  connected  with  such 
distribution,  if  requested,  in  writ- 
ing, 87 

The  whole  record  shall  be  returned 
upon  a  writ  of  error,  and  persons 
aggrieved  by  the  decree  of  distri- 
bution, may  take  exceptions,  &c,    88 

Any  person  aggrieved  by  a  decree  of 
distribution,  may  appeal  within 
twenty  days,  to  the  supreme  court,     89 

If  a  writ  of  error  be  not  taken  with- 
in twenty  days,  the  court  may 
order  the  money  to  be  paid,  accord- 
ing to  the  decree,  90 

Persons  suing  a  writ  of  error,  or  ap- 
pealing, shall  make  affidavit,  and 
give  security,  91 

The  court  in  case  of  a  writ  of  error 
or  appeal, may  order  the  investment 
of  the  fund,  or  payment  to  distribu- 
tees, upon  real  security,  92 

The  officer  shall  pay  the  surplus  of 
the  proceeds  to  the  debtor,  93 

XV.      OF  SHERIFF'S  DEEDS. 

The  officer  making  sale  of  real  estate 
shall  return  his  writ,  and  give  the 
buyer  a  deed,  acknowledged  in 
court,  94 

Purchasers  may  have  the  judgment 
and  process  fully  recited  in  the 
deed,  and  certified  so  to  be  by  the 
prothonotary,  and  such  deed  shall 
be  good  evidence  of  the  judgment 
and  process,  95 

The  acknowledgement  of  deeds,  how 
made  and  where  made,  96 

Notice  of  such  acknowledgement  to 
be  given,  97 

May  be  made  before  the  return  day, 
when  upon  testatum  process,  98 

But  in  such  case,  the  officer  shall  re- 
turn the  process  immediately  after 
the  acknowledgement  of  the  deed,    99 

The  court  applied  to  to  take  an  ac- 
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knowledgement  on  testatum  pro- 
cess, may  inquire  into  the  regula- 
rity of  the  sale,  and  distribute  the 
proceeds,  &c,  100 

Sheriffs  may  continue  and  complete 
proceedings  begun  by  their  pre- 
decessors, by  making  sale,  and  a 
deed  of  the  estate  levied,  101 

In  case  the  former  sheriff  die,  or  go 
out  of  the  office,  after  sale,  the  suc- 
cessor may  make  a  deed,  103 

The  duty  of  the  succeeding  sheriff 
in  such  case,  and  the  effect  of  his 
deed,  103 

Sheriffs  making  sale,  required  to  per- 
fect title  in  cases  of  defective  or 
informal  execution  of  sheriffs' 
deeds,  104 

XVI.  PROCEEDINGS  OF  PURCHASERS  TO 
OBTAIN  POSSESSION  AFTER  SALE,  BY 
SHERIFFS. 

Purchaser  after  deed  executed  to 
him,  may  give  notice  to  the  de- 
fendant, and  require  him  to  sur- 
render the  possession  within  three 
months,  105 

If  the  defendant  refuse  to  deliver  the 
possession,  the  purchaser  may  ap- 
ply by  petition,  to  two  justices  of 
the  peace,  &.c,  106 

The  justices  to  issue  their  warrant  to 
the  sheriff  to  summon  a  jury,  and 
also  the  defendant,  107 

If  the  defendant  make  default  of  ap- 
pearance, the  justices  shall  require 
proof  of  the  service,  108 

If  the  defendant  appear,  or  was  duly 
summoned,  the  justices  and  jury 
shall  proceed,  &c,  109 


The  justices  shall  make  a  record  of 
the  required  facts,  if  found,  and 
award  the  possession,  110 

If  the  jury  find  for  the  purchaser, 
they  shall  assess  damages  for  de- 
tention, HI 

The  justices  shall  then  issue  their 
warrant  to  the  sheriff,  to  deliver 
possession,  112 

No  certiorari  to  be  a  supersedeas  of 
such  warrant,  113 

The  justices  shall  forbear  to  give  the 
judgment  aforesaid,  if  the  person 
in  possession  make  affidavit  that 
he  does  not  hold  under  the  defen- 
dant, or  that  he  holds  by  title  from 
the  defendant, before  thcjudgment, 
and  enter  into  a  recognizance,  114 

Also,  if  the  person  in  possession 
makes  affidavit  that  he  holds  under 
a  third  person ;  proceedings  in  such 
case,  115 

The  form  of  the  oath  or  affirmation 
in  such  cases,  116 

The  recognizance  in  such  cases,  117 

If  the  recognizance  be  forfeited,  the 
justices  shall  proceed  to  give  judg- 
ment, &c.  as  aforesaid,  118 

XVII.        OF      THE     RIGHTS    OF    PURCHASERS 
AT  SHERIFF'S  SALES  AS  LANDLORDS. 

The  purchaser  shall  be  deemed  land- 
lord to  the  tenant  in  possession, 
after  the  acknowledgement  of  a 
deed  to  him.  119 

Payment  of  rent  accrued  subsequent- 
ly to  the  deed,  and  notice  by  the 
tenant  to  the  defendant  in  the  ex- 
ecution, shall  not  discharge  him,      120 


Act  of  16th  June  1836,  Pamph.  p.  755. 

An  act  relating  to  executions. 


1.  Sect.  I.  Execution  of  any  judgment  may  be  had,  at  any  time  with- 
in a  year  and  a  day  from  the  first  day  of  the  term  at  which  it  was  render- 
ed :  Provided,  That  if  there  be  a  stay  of  execution,  the  period  aforesaid 
shall  be  computed  from  the  expiration  of  such  stay. 

2.  Sect.  II.  After  the  expiration  of  the  period  aforesaid,  no  execution 
shall  be  issued  upon  any  judgment,  unless  the  party  against  whom  it  shall 
have  been  rendered,  his  heirs,  executors  or  administrators,  shall  be  first 
warned  by  a  writ  of  scire  facias,  to  show  cause,  if  any  he  or  they  have, 
why  an  execution  should  not  issue  upon  such  judgment. 

3.  Sect.  III.  In  all  actions  instituted  by  writ  for  the  recovery  of  money 
due  by  contract,  or  of  damages  arising  from  a  breach  of  contract,  except 
actions  of  debt  and  scire  facias  upon  judgments,  and  actions  of  scire  facias 
upon  mortgages,  if  the  defendant  shall  be  possessed  of  an  estate   in   fee 
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simple,  within  the  respective  county,  worth,  in  the  opinion  of  the  court, 
the  amount  of  the  judgment  recovered  therein,  or  the  sum  for  which  the 
plaintiff  may  be  entitled  to  have  execution  by  virtue  thereof,  clear  of  all 
incumbrances,  he  shall  be  entitled  to  a  stay  of  execution  upon  such  judg- 
ment, to  be  computed  from  the  first  day  of  the  term  to  which  the  action 
was  commenced,  as  follows,  to  wit : 

I.  If  the  amount  or  sum  aforesaid  shall  not  exceed  two  hundred  dollars, 
six  months. 

II.  If  such  amount  or  sum  shall  exceed  two  hundred  dollars,  and  be  less 
than  five  hundred  dollars,  nine  months. 

III.  If  such  amount  or  sum  shall  exceed  five  hundred  dollars,  twelve  months. 

4.  Sect.  IV.  Every  defendant  in  any  judgment  obtained  as  aforesaid, 
may,  upon  entering  security,  in  the  nature  of  special  bail,  have  a  stay  of 
execution  thereon,  during  thirty  days  from,  the  rendition  of  such  judgment, 
and  if  during  that  period  he  shall  give  security,  to  be  approved  of  by  the 
court,  or  by  a  judge  thereof,  for  the  sum  recovered,  together  with  interest 
and  costs,  he  shall  be  entitled  to  the  stay  of  execution  hereinbefore  provid- 
ed, in  the  case  of  a  person  owning  real  estate. 

5.  Sect.  V.  In  amicable  actions,  the  defendant  shall  be  entitled  to 
like  stay  of  execution,  if  he  possess  an  estate  in  fee  simple,  or  give  se- 
curity as  aforesaid,  and  in  such  cases,  the  stay  shall  be  computed  from  the 
date  of  their  agreement,  unless  it  be  otherwise  provided  therein  by  the 
party. 

6.  Sect.  VI.  No  execution  shall  issue  upon  any  judgment  on  special 
cases,  for  the  security  of  the  demand.* 

7.  Sect.  VII.  Execution  shall  not  be  stayed  upon  any  judgment  in 
any  civil  action  or  proceeding,  by  reason  of  any  writ  of  error  from  the  su- 
preme court  to  any  other  court  of  this  commonwealth,  unless  the  plaintiff 
in  such  writ,  or  some  one  in  his  behalf,  with  sufficient  sureties,  shall 
become  bound  by  recognizance,  to  the  party  in  whose  favour  such  judgment 
shall  be  given,  with  condition  to  prosecute  such  writ  of  error  with  effect, 
and  if  the  judgment  be  affirmed,  or  the  writ  of  error  be  discontinued,  or 
non  pressed,  to  pay  the  debt,  damages  and  costs,  (as  the  case  may  be,)  ad- 
judged accruing  upon  such  judgment,  and  all  other  damages  and  costs  that 
may  be  awarded  upon  such  writ  of  error. 

8.  Sect.  VIII.  Provided,  1.  That  the  preceding  section  shall  not  ex- 
tend to  any  writ  of  error  brought  by  an  executor  or  administrator,  or  by 
any  guardian  in  behalf  of  his  ward,  or  by  any  other  person  suing  or  de- 
fending in  a  representative  character:  And  provided,  2.  That  if  a  writ  of 
error  in  any  such  case  shall  be  issued,  served,  and  bail  entered  as  afore- 
said, within  three  weeks  from  the  day  on  which  the  judgment  shall  be 
entered,  such  writ  of  execution  shall  be  stayed  and  superseded,  upon  the 
payment  of  costs,  although  the  service  or  execution  thereof  shall  have 

*  Sect.  6.  Is  obviously  defective  :  the  original  act  filed  in  the  office  of  the  secretary 
of  state  has  been  examined,  and  the  same  inaccuracy  found  to  exist  in  that  also. 
This  section,  as  reported  by  the  commissioners  to  revise  the  civil  code,  was  as  fol- 
lows : 

"  No  execution  shall  issue  upon  any  judgment,  or  any  special  verdict,  demurrer  or 
case  stated,  within  three  weeks  from  the  day  on  which  such  judgment  shall  be  pronoun- 
ced, unless  by  leave  of  the  court,  in  special  cases,  for  the  security  of  the  demand." 
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begun,  and  if  such  execution  shall  have  been  fully  executed,  the  defend- 
ant therein  may  have  from  the  court  which  issued  the  same,  a  writ  of 
restitution  of  the  proceeds  thereof,  as  the  case  may  require. 

9.  Sect.  IX.  It  shall  be  lawful  for.  the  plaintiff  in  any  judgment  for 
the  recovery  of  money  obtained  in  any  court  of  this  commonwealth,  to 
have  a  bill  for  the  discovery  of  the  real  and  personal  estate  of  the  defend- 
ant in  such  judgment. 

10.  Sect.  X.  Such  bill  may  be  filed  against  the  defendant  in  the  judg- 
ment, and-against  any  person  having  possession  of  such  real  or  personal 
estate,  or  who  may  owe,  or  be  accountable  for  the  same,  or  may  have 
knowledge  of  the  same,  and  shall  be  filed  in  the  court  of  common  pleas  of 
the  county  in  which  such  judgment  may  be ;  or  if  the  person  of  whom 
discovery  may  be  sought,  shall  reside  out  of  such  county,  such  bill  may 
be  filed  in  the  court  of  common  pleas  of  the  county  where  such  person 
shall  reside. 

11.  Sect.  XI.  Every  such  bill  shall  set  forth: 

I.  The  recovery  of  a  judgment,  as  aforesaid,  and  the  amount  actually  due 
thereon. 

II.  That  there  is  reason  to  believe  that  the  defendant  in  such  judgment 
has  real  or  personal  estate,  wherewith  the  same  may  be  satisfied. 

III.  That  such  real  estate  has  been  conveyed,  transferred  or  incumbered, 
or  that  such  personal  estate  has  been  removed,  transferred  or  con- 
cealed, or  that  by  reason  of  concealment,  or  fraudulent  transfer,  or  in- 
cumbrance thereof,  the  complainant  is  prevented  from  having  execution 
of  his  judgment. 

IV.  If  such  bill  shall  be  filed  against  any  person  other  than  the  defendant 
in  such  judgment,  it  shall  set  forth  also,  that  such  person  has  posses- 
sion or  knowledge  of  such  real  or  personal  estate,  or  that  he  can  make 
discovery  of  such  facts  as  will  enable  the  plaintiff  to  have  satisfaction  of 
his  judgment. 

12.  Sect.  XII.  But  no  such  bill  shall  be  filed,  unless  the  complainant 
therein  shall  make  oath  or  affirmation,  to  be  filed  therewith,  that  he  verily 
believes  the  facts  set  forth  therein  to  be  true. 

13.  Sect.  XIII.  The  complainant  in  such  bill  may  also,  either  in  the 
said  bill,  or  by  interrogatories  to  be  filed  therewith,  propound  to  the  de- 
fendants therein  named,  such  questions  touching  the  subject  matter  there- 
of, as  may  be  necessary  or  proper  for  the  purposes  thereof,  and  as  may 
be  according  to  the  rules  and  practice  of  courts  of  equity. 

14.  Sect.  XIV.  Upon  the  filing  of  such  bill,  it  shall  be  lawful  for  the 
court,  or  any  judge  thereof  in  vacation,  to  award  a  writ  of  scire  facias  to 
the  sheriff,  requiring  him  to  make  known  to  the  defendants  therein  named, 
that  they  be  and  appear,  at  a  certain  time  to  be  appointed  by  the  said 
court,  to  answer  the  said  bill,  and  all  such  interrogatories  as  shall  be  pro- 
pounded to  them,  or  show  cause  why  they  should  not,  and  abide  the  judg- 
ment of  the  court  in  the  premises. 

15.  Sect.  XV.  But  no  such  defendant  shall  be  compelled  to  answer 
such  bill  or  interrogatories,  at  the  time  so  appointed,  unless  a  copy  of 
such  bill  and  interrogatories  shall  have  been  served  upon  him,  at  least  ten 
days  previously  thereto. 
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16.  Sect.  XVI.  It  shall  be  lawful  for  the  court  or  judge,  at  the  time 
of  answering  such  writ  of  scire  facias,  to  order  that  a  clause  of  capias  be 
inserted  in  such  writ,  against  the  defendants,  or  any  one  or  more  of  them, 
under  the  rules  and  regulations  provided  in  the  case  of  a  garnishee  in  a 
foreign  attachment. 

17.  Sect.  XVII.  From  the  time  of  the  service  of  any  scire  facias  as 
aforesaid,  upon  any  person  other  than  the  defendant  in  the  judgment,  the 
personal  property  of  the  defendant  in  the  hands  of  such  person,  shall  be 
bound  thereby,  and  shall  be  liable  to  be  taken  in  execution,  at  the  instance 
of  the  plaintiff  in  such  judgment,  in  like  manner  as  goods  or  effects  in  the 
hands  of  the  garnishee  in  a  foreign  attachment ;  and  if  such  person  shall 
transfer  such  personal  property  to  any  other  person,  after  such  service,  he 
shall  be  liable  to  pay  the  value  thereof  to  the  complainant,  out  of  his  own 
proper  goods  and  chattels. 

18.  Sect.  XVIII.  The  costs  of  all  proceedings  as  aforesaid,  shall  be 
within  the  discretion  of  the  court,  in  which  such  bill  shall  be  filed,  who 
shall  have  power  to  direct  payment  of  the  same,  by  either  of  the  parties, 
to  such  bill,  according  to  the  rules  of  equity  and  justice. 

19.  Sect.  XIX.  The  plaintiff  in  every  judgment  which  shall  be  ob- 
tained in  any  court  of  this  commonwealth,  for  the  recovery  of  money, 
may  have  execution  thereof,  subject  to  the  restrictions  and  qualifications 
herein  provided,  against  the  person  and  estate  of  the  defendant,  in  the  fol- 
lowing order,  to  wit: 

I.  Upon  the  personal  estate  of  the  defendant. 

II.  Upon  his  real  estate. 

III.  If  he  have  neither  personal  nor  real  estate  liable  to  execution,  then 
upon  the  person  of  the  defendant. 

20.  Sect.  XX.  Provided,  That  it  shall  be  lawful  for  the  plaintiff  to 
have  execution  against  the  real  estate  of  the  defendant,  or  against  his  per- 
son, in  the  manner  hitherto  allowed,  or  at  his  election,  he  may  proceed 
to  obtain  the  satisfaction  of  his  judgment  out  of  such  personal  estate,  as 
is  by  the  [this]  act  now  first  made  liable  to  execution. 

21.  Sect.  XXI.  If  any  person  against  whom  a  judgment  in  any  civil  ac- 
tion of  [or]  proceedings  shall  have  been  rendered,  shall  be  charged,  commit- 
ted to  prison,  or  convicted  of  any  crime,  it  shall  be  lawful  for  the  plaintiff 
in  such  judgment  to  have  execution  thereof  against  the  reaj  and  personal 
estate  of  such  person,  in  like  manner  as  in  other  cases. 

22.  Sect.  XXII.  The  stock  owned  by  any  defendant  in  any  body  cor- 
porate, also,  deposits  of  money  in  any  bank,  or  with  any  person  or  body 
corporate  or  politic,  belonging  to  him,  and  debts  due  to  him,  shall  be  lia- 
ble to  execution  like  other  goods  or  chattels,  subject  nevertheless,  to  all 
lawful  claims  thereupon,  of  such  body  corporate,  or  person. 

23.  Sect.  XXIII.  Goods  or  chattels  of  the  defendant  in  any  writ  of 
fieri  facias,  which  shall  have  been  pawned  or  pledged  by  him  as  security 
for  any  debt  or  liability,  or  which  have  been  demised,  or  in  any  manner 
delivered  or  bailed,  for  a  term,  shall  be  liable  to  sale,  upon  execution  as 
aforesaid,  subject,  nevertheless,  to  all  and  singular,  the  rights  and  inter- 
ests of  the  pawnee,  bailee  or  lessee,  to  the  possession  or  otherwise,  of 
such  chattels  or  goods,  by  reason  of  such  pledge,  demise  or  bailment. 
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24.  Sect.  XXIV.  It  shall  be  lawful  for  the  officer  charged  with  the 
execution  of  any  writ  of  fieri  facias,  when  he  can  find  no  other  real  or 
personal  estate  of  the  defendant,  to  seize  and  take  the  amount  to  be  levied 
by  such  writ,  of  any  current  gold,  silver  or  copper  coin,  belonging  to  the 
defendant,  in  satisfaction  thereof,  or  he  may  take  the  amount  aforesaid,  of 
any  bank  notes,  or  current  bills,  for  the  payment  of  money  issued  by  any 
mouied  corporation,  at  the  par  value  of  such  notes. 

25.  Sect.  XXV.  Provided,  That  such  officer  shall  not  take  any  coin 
or  bills  as  aforesaid,  from  the  person  of  the  defendant,  nor  shall  he  take 
or  retain  any  money,  which  shall  have  been  levied  by  him,  at  the  suit  or 
instauce  of  the  defendant,  upon  any  other  execution. 

26.  Sect.  XXVI.  The  following  articles  of  property,  owned  by  or  in 
possession  of  any  debtor,  shall  be  exempt  from  levy  or  sale,  on  any  exe- 
cution, for  any  debt  contracted  after  the  first  day  of  September,  one  thou- 
sand eight  hundred  and  twenty-eight,  and  also,  for  damages  recovered 
since  that  day,  except  it  be  for  damages  done  to  real  estate,  to  wit: 

I.  Household  utensils,  not  exceeding  in  value  thirty  dollars. 

II.  The  necessary  tools  of  a  tradesman,  not  exceeding  in  value  thirty 
dollars. 

III.  All  wearing  apparel  of  the  defendant  and  his  family. 

IV.  Four  beds,  and  the  necessary  bedding. 

V.  A  spinning  wheel  and  reel. 

VI.  A  stove,  with  the  pipe  of  the  same,  and  necessary  fuel  for  three 
months. 

VII.  One  cow,  two  hogs,  also,  six  sheep,  with  the  wool  thereof,  or  the 
yarn  or  cloth  manufactured  therefrom,  and  feed  sufficient  for  the  said 
cow,  hogs  and  sheep,  from  the  first  day  of  November,  until  the  last 
day  of  May. 

VIII.  Any  quantity  of  meat  not  exceeding  two  hundred  pounds,  twenty 
bushels  of  potatoes,  ten  bushels  of  grain,  or  the  meal  made  therefrom. 

IX.  Any  quantity  of  flax  not  exceeding  ten  pounds,  or  the  thread  or  linen 
made  therefrom. 

X.  All  bibles  and  school  books  in  the  use  of  the  family. 

27.  Sect.  XXVII.  The  plaintiff  in  any  such  judgment,  may  have  at 
the  same  time,  thereon,  a  writ  of  fieri  facias,  or  a  writ  of  capias  ad  satis- 
faciendum, to. levy  the  same,  together  with  the  costs  of  such  execution. 

28.  Sect.  XXVIII.  No  writ  of  capias  ad  satisfaciendum,  shall  in  any 
case  be  executed,  where  the  defendant  has  real  or  personal  estate  within 
the  county  sufficient  to  satisfy  the  judgment,  and  if  the  defendant  shall 
not  have  sufficient  fully  to  satisfy  the  judgment  and  costs  of  execution, 
then  such  writ  may  be  executed  for  the  deficiency,  and  for  no  more. 

29.  Sect.  XXIX.  No  female  shall  be  arrested  or  imprisoned  by  virtue 
of  any  such  writ,  for  any  debt  contracted  since  the  eighth  day  of  Febru- 
ary, one  thousand  eight  hundred  and  nineteen,  nor  for  any  damages  re- 
covered for  the  breach  of  a  contract,  entered  into  after  the  passing  of  this 
act. 

30.  Sect.  XXX.  And  no  citizen  of  this  commonwealth  shall  be  ar- 
rested or  imprisoned  by  virtue  of  any  such  writ,  for  any  sum  of  money 
less  than  five  dollars  and  thirty-four  cents,  dye  or  recovered,  for  the  breach 
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of  any  contract  made  since  the  fourth  day  of  July,  one  thousand  eight 
hundred  and  thirty-three. 

31.  Sect.  XXXI.  A  judgment  shall  [not]  be  deemed  to  be  satisfied 
by  the  arrest  or  imprisonment  of  the  defendant,  upon  a  capias  ad  satisfa- 
ciendum, if  such  defendant  die  in  prison,  or  escape,  or  be  discharged 
therefrom  by  reason  of  any  privilege,  or  at  his  own  request,  but  the  party 
entitled  to  the  benefit  of  the  judgment,  may  have  such  remedies  at  law  for 
the  recovery  thereof,  as  he  would  have  been  entitled  to  if  such  capias  ad 
satisfaciendum  had  not  been  issued ;  saving  nevertheless,  all  rights  and 
interests  which  may  have  accrued  to  any  other  persons,  between  the  exe- 
cution of  such  writ,  and  the  death  or  escape  of  such  party. 

32.  Sect.  XXXII.  The  proceedings  to  levy  an  execution  upon  stock 
debts,  and  deposits  of  money  belonging  or  due  to  the  defendant,  shall  be 
as  follows,  to  wit : 

In  the  case  of  stock,  if  it  shall  be  held  in  another  name  than  that  of  the 
real  owner  thereof,  the  plaintiff*  shall  file  in  the  office  of  the  prothon- 
otary  of  the  court,  an  affidavit,  stating  that  he  verily  believes  such  stock 
•to  be  really  the  property  of  the  defendant,  and  shall  enter  into  recog- 
nizance, with  two  sufficient  sureties,  conditioned  for  the  payment  of 
such  damages  as  the  court  may  adjudge,  to  the  party  to  whom  such 
stock  shall  really  belong,  in  case  such  stock  should  not  be  the  property 
of  the  defendant. 

33.  Sect.  XXXIII.  Upon  the  filing  of  such  affidavit  and  recognizance, 
it  shall  be  lawful  for  the  prothonotary  to  issue  process,  in  the  nature  of 
an  attachment,  against  such  stock,  with  a  clause  of  summons  to  the  per- 
son in  whose  name  the  same  may  be  held,  in  the  nature  of  a  writ  of  scire 
facias,  against  garnishees  in  a  foreign  attachment,  and  thereupon,  the  plain- 
tiff may  proceed  to  judgment,  execution  and  sale  of  the  said  stock  in  the 
manner  allowed  in  cases  of  foreign  attachment  against  personal  estate. 

34.  Sect.  XXXIV.  The  like  proceedings  may  be  had  against  stock 
owned  by  a  defendant,  and  held  in  his  own  name  without  the  affidavit  and 
recognizance  aforesaid  ;  and  if  any  person  shall  claim  to  be  the  owner  of 
such  stock,  he  may,  upon  filing  an  affidavit  that  the  stock  is  really  his  pro- 
perty, and  entering  into  a  recognizance,  with  two  sufficient  sureties,  condi- 
tioned for  the  payment  of  such  damages  as  the  court  may  adjudge  to  the 
plaintiff",  if  such  stock  should  really  belong  to  the  defendant,  the  court  shall 
admit  him  to  become  a  party  upon  the  record,  and  take  defence,  in  like 
manner  as  if  he  were  made  garnishee  in  the  writ. 

35.  Sect.  XXXV.  In  the  case  of  a  debt  due  to  the  defendant,  or  of  a 
deposit  of  money  made  by  him,  or  of  goods  or  chattels  pawned,  pledged 
or  demised,  as  aforesaid,  the  same  may  be  attached  and  levied  in  satisfac- 
tion of  the  judgment,  in  the  manner  allowed  in  the  case  of  a  foreign  at- 
tachment, but  in  such  case,  a  clause,  in  the  nature  of  a  scire  facias  against 
a  garnishee  in  foreign  attachment,  shall  be  inserted  in  such  writ  of  attach- 
ment, requiring  such  debtor,  depository,  bailee,  pawnee,  or  person  hold- 
ing by  demise  as  aforesaid,  to  appear  at  the  next  term  of  the  court,  or  at 
such  other  time  as  the  court  from  which  such  process  may  issue  shall  ap- 
point, and  show  cause  why  such  judgment  shall  not  be  levied  of  the  ef- 
fects of  the  defendant  in  his  hands. 
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36.  Sect.  XXXVI.  It  shall  be  the  duty  of  the  officer  charged  with 
the  execution  of  such  writ,  to  serve  a  copy  thereof  upon  the  defendant  in 
such  judgment,  and  upon  every  person  and  corporation  within  his  proper 
county,  named  in  the  said  writ  of  attachment,  in  the  manner  provided  for 
the  service  of  a  writ  of  summons  in  a  personal  action. 

37.  Sect.  XXXVII.  From  and  after  the  service  of  such  writ,  all  stock 
belonging  to  the  defendant  in  the  corporation,  upon  which  service  shall  be 
so  made,  and  all  debts  and  all  deposits  of  money,  and  all  other  effects  be- 
longing or  due  to  defendant,  by  the  person  or  corporation  upon  which  ser- 
vice shall  be  so  made,  shall  remain  attached  in  the  hands  of  such  corpora- 
tion or  person,  in  the  manner  heretofore  practised  and  allowed  in  the  case 
of  foreign  attachment. 

38.  Sect.  XXXVIII.  If  judgment  shall  be  given  for  the  plaintiff  in 
such  attachment,  it  shall  be  lawful  for  him  to  have  execution  thereof  as 
follows,  to  wit : 

I.  If  the  property  attached  be  stock  in  a  corporation,  as  aforesaid,  the  exe- 
cution shall  be  by  a  writ  of  fieri  facias  against  the  original  defendant,  by 
virtue  of  which,  such  stock,  or  so  much  thereof  as  shall  be  necessary  to 
satisfy  the  judgment  and  costs,  may  be  sold  by  the  sheriff,  as  in  other 
cases. 

II.  If  the  property  attached  be  a  deposit  in  money,  or  a  debt  due,  as 
aforesaid,  execution  shall  be  had  in  the  manner  allowed  in  the  case  of  ef- 
fects in  the  hands  of  a  garnishee  in  a  foreign  attachment. 

39.  Sect.  XXXIX.  No  writ  of  fieri  facias,  or  other  writ  of  execution 
shall  bind  the  property  or  the  goods  of  the  person  against  whom  such  writ 
of  execution  is  sued  forth,  but  from  the  time  such  writ  shall  be  delivered 
to  the  sheriff,  under  sheriff,  or  coroner,  to  be  executed. 

40.  Sect.  XL.  Every  sheriff  and  coroner,  their  deputies  and  agents, 
upon  receiving  any  writ  of  fieri  facias,  or  other  writ  of  execution,  shall, 
without  fee  for  doing  the  same,  indorse  thereon  the  day  of  the  month,  the 
year,  and  the  hour  of  the  day  whereon  he  or  they  received  the  same. 

41.  Sect.  XLI.  The  officer  to  whom  any  such  writ  may  be  directed, 
shall,  if  the  defendant  therein  refuse  or  neglect  to  pay  the  debt  and  costs, 
proceed  to  levy  and  sell  so  much  of  the  defendant's  personal  estate  as  shall 
be  sufficient  for  that  purpose,  and  make  return  of  his  proceedings  to  the 
court,  according  to  the  command  of  such  writ. 

42.  Sect.  XLII.  But  before  making  sale  as  aforesaid,  notice  thereof 
shall  be  given  by  such  officer,  during  at  least  six  days,  by  not  fewer  than 
six  handbills,  to  be  put  up  at  such  places  as  he  shall  deem  best  calculated 
to  give  information  to  the  public  of  such  sale. 

43.  Sect.  XLIII.  If  sufficient  personal  estate  cannot  be  found  by  such 
officer,  he  shall  proceed  to  levy  upon  the  defendant's  real  estate,  or  such 
part  thereof  as  he  may  deem  sufficient  to  pay  the  sum  to  be  levied  as 
aforesaid,  but  not  less  than  a  whole  tract  shall  be  levied  on. 

44.  Sect.  XLIV.  Whenever  real  estate  shall  be  taken  in  execution 
as  aforesaid,  by  any  sheriff,  it  shall  be  his  duty  to  summon  an  inquest  for 
the  purpose  of  ascertaining  whether  the  rents  and  profits  of  such  estate, 
beyond  all  reprizes,  will  be  sufficient  to  satisfy,  within  seven  years,  the 
judgment  upon  which  such  execution  was  issued,  with  the  interest  and 
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costs  of  suit,  and  he  shall  make  a  return,  in  due  form  of  law,  of  the  inqui- 
sition so  taken,  to  the  court,  with  the  writ. 

45.  Sect.  XLV.  Provided,  That  the  defendant  in  any  execution, 
being  at  the  time  of  issuing  thereof  the  owner  of  such  real  estate,  or  the 
person  owning  such  estate  by  title  from  him,  may,  by  writing,  filed  in 
the  proper  court,  dispense  with  and  waive  an  inquisition  as  aforesaid,  and 
in  such  case  the  sheriff"  may,  after  giving  notice  in  the  manner  hereinafter 
provided,  proceed  to  sell  such  real  estate  upon  the  writ  of  fieri  facias,  be- 
fore the  return  day  thereof,  without  any  other  writ. 

46.  Sect.  XLVI.  The  sheriff  shall  give  at  least  five  days'  notice  of 
the  time  and  place  of  the  holding  of  such  inquisition,  to  the  defendant  in 
the  execution,  or,  if  he  be  not  found  within  the  county,  to  his  attorney  or 
agent,  and  if  the  attorney  or  agent  be  not  known  to  him,  he  shall  give 
such  notice  by  a  handbill,  to  be  affixed  upon  the  premises. 

47.  Sect.  XLVII.  Every  such  inquisition  shall  be  held  on  the  pre- 
mises taken  in  execution  as  aforesaid,  if  required  by  the  defendant,  or  his 
agent,  and  notice  of  such  requisition  be  given  to  the  sheriff,  or  other  offi- 
cer executing  such  writ. 

48.  Sect.  XLVIII.  If  the  clear  profits  of  the  real  estate  of  any  such  de- 
fendant will,  in  the  opinion  of  the  inquest,  be  sufficient  to  pay  the  debt  or 
damages  to  be  levied  as  aforesaid,  together  with  the  costs,  the  sheriff*,  or 
other  officer,  shall  proceed,  by  the  inquest  as  aforesaid,  to  assess  the 
value  of  the  yearly  rents  or  profits  of  such  lands  beyond  all  reprizes,  and 
make  return  thereof  to  the  court,  with  his  writ  as  aforesaid. 

49.  Sect.  XLIX.  Upon  the  return  of  such  writ,  with  the  inquisition 
assessing  the  value  of  the  yearly  rents  or  profits  as  aforesaid,  the  plaintiff" 
may  have  a  writ  of  liberari  facias,  to  deliver  the  said  real  estate,  with  the 
appurtenances,  to  him,  at  the  valuation  and  appraisement  aforesaid,  to  be 
holden  by  him,  his  executors,  administrators  and  assigns,  until  such  debt 
or  damages,  with  lawful  interest  thereon,  from  the  day  of  the  judgment 
rendered,  be  fully  levied  thereout,  and  make  return  thereof,  under  his 
hand  and  seal,  to  the  court. 

50.  Sect.  L.  On  the  execution  of  a  writ  of  liberari  facias  as  afore- 
said, where  the  defendant,  or  any  person  claiming  under  him  by  demise 
or  title,  subsequent  to  the  judgment,  is  in  possession  of  premises  to  be 
extended,  the  sheriff  shall  deliver  the  actual  possession  thereof  to  the 
plaintiff"  or  his  agent. 

51.  Sect.  LI.  Lands  or  tenements  shall  be  extended  as  aforesaid, 
upon  execution,  according  to  the  priority  of  the  judgments,  in  all  cases 
where  two  or  more  writs  of  liberari  facias  issued  thereon,  shall  be  in  the 
hands  of  the  sheriff,  or  other  officer,  at  the  same  time,  for  execution ; 
but  whenever  any  real  estate  shall  be  extended  in  satisfaction  of  any  judg- 
ment as  aforesaid,  such  extent  shall  not  be  disturbed  or  discharged  by 
virtue  of  any  writ  of  liberari  facias  issued  upon  any  other  judgment,  whe- 
ther previously  or  subsequently  obtained. 

52.  Sect.  L1I.  It  shall  be  lawful  for  the  defendant,  at  the  expiration 
of  the  time  or  term  for  which  his  real  estate  shall  be  delivered  as  afore- 
said, to  require  the  plaintiff",  by  a  writ  of  scire  facias,  to  settle  an  account 
of  the  rents,  issues  and  profits  of  such  real  estate  during  his  possession 
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as  aforesaid,  and  show  cause  why  the  defendant  should  not  have  his  land 
again. 

53.  Sect.  LIII.  It  shall  also  be  lawful  for  the  defendant  to  have  a 
writ  of  scire  facias,  for  the  purpose  aforesaid,  at  any  time  during  the  said 
term,  on  making  affidavit,  to  he  filed  of  record,  that  he  verily  believes  that 

*""  the  plaintiff  has  been  fully  satisfied  for  his  judgment,  interest  and  costs. 

54.  Sect.  LIV.  If  it  shall  appear  upon  the  accounting  as  aforesaid, 
that  the  plaintiff  has  been  fully  satisfied  for  the  amount  of  his  judgment, 
with  interest  and  costs,  after  deducting  for  his  reasonable  expenses  and 

'      labours,  the  court  shall  give  judgment  of  restitution  to  the  defendant,  and 
shall  award  thereupon  a  writ  to  deliver  the  premises  to  him. 

55.  Sect.  LV.  If  it  shall  appear  upon  the  accounting  aforesaid,  that 
the  plaintiff  has  received  more  than  the  amount  of  his  judgment,  interest 
and  costs,  after  deducting  for  his  reasonable  labours  and  expenses  as  afore- 
said, the  court  shall  adjudge  him  to  pay  the  surplus  to  the  defendant,  and 
enforce  the  payment  by  execution. 

56.  Sect.  LVI.  If  it  shall  appear  upon  the  accounting  as  aforesaid, 
or  in  any  other  proceeding  instituted  by  the  defendant  in  the  execution, 

'  to  obtain  possession,  that  the  plaintiff  has  not  received  the  amount  of  his 
judgment,  interest  and  costs  as  aforesaid,  and  that  he  has  used  reasonable 
skill  and  diligence  in  the  management  of  such  real  estate  during  the  time 
of  his  occupancy  as  aforesaid,  it  shall  be  lawful  for  him  to  retain  the  pos- 
session of  such  real  estate,  until  he  be  fully  paid  and  satisfied  out  of  the 
same  as  aforesaid,  unless  the  defendant,  his  heirs  or  assigns,  shall  forth- 
with pay  him  the  residue  of  the  sum  to  be  levied  as  aforesaid. 

57.  Sect.  LVII.  It  shall  also  be  lawful  for  the  plaintiff,  whenever  he 
shall  be  fully  paid  and  satisfied  for  his  judgment,  and  before  the  expira- 
tion of  the  time  or  term  aforesaid,  to  settle  his  account  in  court,  after  no- 
tice giventhe  defendant,  and  surrender  to  him  his  estate. 

58.  Sect.  LVIII.  If  before  the  expiration  of  an  extent  made  as  afore- 
said, any  other  debt  or  damages  shall  be  recovered  against  the  same  de- 
fendant, his  heirs,  executors  or  administrators,  which,  with  what  remains 
due  upon  such  extent,  cannot  all  be  satisfied  out  of  the  yearly  profits  of 
the  real  estate  so  extended,  within  seven  years  from  such  recovery,  and 
execution  be  issued  therefor,  the  sheriff,  or  other  officer,  shall  certify  the 
same,  by  inquisition  as  aforesiad,  upon  the  return  of  such  writ,  and  there- 
upon the  court  may  award  a  writ  of  venditioni  exponas  to  sell  such  real 
estate. 

59.  Sect.  LIX.  If  before  the  expiration  of  an  extent  as  aforesaid,  the 
estate  extended  should  be  sold  by  virtue  of  any  other  execution,  the  plain- 
tiff to  whom  such  real  estate  shall  be  delivered,  shall  justly  and  equitably 
account  for  the  rents,  issues  and  profits  actually  received  by  him  during 
his  occupancy,  and  the  residue  of  his  judgment,  with  the  interest  and 
costs,  shall  be  paid  out  of  the  proceeds  of  the  sale  as  in  other  cases. 

60.  Sect.  LX.  If  any  real  estate  delivered  to  any  person  by  virtue  of 
any  liberari  facias  as  aforesaid,  shall,  upon  any  lawful  title  or  cause,  and 
without  any  fraud,  collusion  or  other  default,  be  recovered  or  lawfully 
taken  from  the  possession  of  such  person,  his  executors,  administrators 
or  assigns,  before  he  or  they  shall  have  levied  and  recovered  the  whole 
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debt  or  damages  for  which  [such]  real  estate  was  delivered  in  execution 
as  aforesaid,  it  shall  be  lawful  for  him,  his  executors  or  administrators,  to 
have  a  writ  of  scire  facias  upon  such  judgment  against  the  defendant 
therein,  his  executors  or  administrators,  to  show  cause  why  the  plaintiff 
should  not  have  execution  for  the  residue  of  the  judgment  and  costs. 

61.  Sect.  LXI.  If  the  inquest  shall  find  that  the  clear  profits  of  any 
real  estate  levied  as  aforesaid,  will  not  be  sufficient  to  satisfy,  within 
seven  years,  the  debt  or  damages  in  such  execution,  and  the  same  shall 
be  approved  of  by  the  court,  the  plaintiff  in  such  writ  may  have  a  writ 
of  venditioni  exponas  to  sell  such  real  estate,  for  and  towards  the  satis- 
faction of  his  judgment. 

62.  Sect.  LXII.  But  before  any  sale  of  real  estate  shall  be  made  as 
aforesaid,  the  officer  shall  cause  so  may  written  or  printed  handbills  to  be 
made  upon  parchment  or  good  paper,  as  the  debtor  or  defendant  shall 
reasonably  request,  or  so  many  without  such  request  as  may  be  sufficient 
to  give  notice  of  such  sale,  and  of  the  day  and  hour  when,  and  the  place 
where  the  same  will  be,  and  what  lands  or  tenements  are  to  be  sold,  and 
the  place  where  they  lie,  which  notice  shall  be  given  to  the  defendant, 
and  one  of  the  said  papers  or  parchments  shall  be  fixed  by  the  sheriff, 
or  other  officer,  upon  the  premises,  and  the  others  of  them  in  the  most 
public  places  of  the  county  or  city,  at  least  ten  days  before  such  sale. 

63.  Sect.  LXIII.  The  officer  shall  also  give  notice  of  every  such 
sale  by  advertisement,  describing  the  real  estate  to  be  sold,  and  the  time 
and  place  of  sale  as  aforesaid,  in  at  least  two  newspapers,  one  in  the 
English,  and  the  other  (except  in  the  city  and  county  of  Philadelphia), 
in  the  German  language,  if  such  there  are  printed  in  the  county  where 
such  real  estate  may  be,  or  if  there  be  no  newspaper  printed  in  such 
county,  then  in  the  newspaper  printed  nearest  thereto,  once  a  week  dur- 
ing three  successive  weeks  previous  to  such  sale,  under  penalty  of  fifty 
dollars  to  the  party  aggrieved  by  any  such  neglect,  to  be  recovered  as 
debts  of  like  amount  are  recovered  :  Provided,  That  nothing  herein  shall 
debar  any  party  aggrieved  from  recovering  the  damages  which  he  may 
actually  sustain  by  reason  of  such  neglect. 

64.  Sect.  LXIV.  In  case  the  said  real  estate  so  to  be  exposed  cannot 
be  sold,  then  the  officer  shall  make  return  upon  his  writ,  tha,t  he  exposed 
such  real  estate  to  sale,  and  the  same  remained  in  his  hands  unsold  for 
want  of  buyers,  and  such  return  shall  not  make  the  officer  liable  to  an- 
swer the  debt  or  damages  mentioned  in  such  writ. 

65.  Sect.  LXV.  It  shall  be  lawful  for  the  plaintiff  in  such  writ, 
whenever  the  officer  shall  return,  upon  the  same,  that  such  real  estate 
remains  in  his  hands  unsold  as  aforesaid,  to  have  the  same  valued  as 
aforesaid,  or  so  much  thereof  as  shall  satisfy  his  judgment,  with  the  in- 
terest from  the  day  on  which  it  was  rendered,  and  costs  thereupon,  he 
may  have  a  writ  of  liberari  facias  awarded  and  directed  to  such  officer, 
commanding  him  to  deliver  to  the  plaintiff  such  part  or  parts  of  such  real 
estate,  as  shall  satisfy  his  debt  or  damages  and  interest  from  the  time  of 
the  judgment  given,  with  costs  of  suit,  according  to  the  valuation  afore- 
said, to  hold  to  him  and  his  heirs  for  ever,  as  his  free  tenement,  in  satis- 
faction of  his  debt,  damages  and  costs,  or  of  so  much  thereof  as  such  real 
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estate,  by  the  valuation  aforesaid,  shall  amount  to,  or  at  his  election,  such 
plain  till' may  have  another  writ  or  writs  of  venditioni  exponas  awarded  as 
aforesaid,  for  the  sale  of  the  same  real  estate. 

66.  Sect.  LXVI.  All  real  estate  which  shall  he  sold  or  delivered  as 
aforesaid,  by  any  sheriff,  or  other  officer,  with  the  appurtenances,  shall 
be  quietly  and  peaceably  held  and  enjoyed  by  the  person  to  whom  the 
same  shall  be  sold  or  delivered,  and  by  the  heirs,  successors,  or  assigns  of 
such  person,  as  fully  and  amply,  and  for  such  estate  and  estates,  and  under 
the  same  rents  and  services,  as  he  or  they  for  whose  debt  or  duty  the  same 
shall  be  sold  or  delivered,  might,  could,  or  ought  to  do,  at  or  before  the 
taking  thereof  in  execution. 

67.  Sect.  LXV1I.  In  case  the  plaintiff  to  whom  land  shall  be  de- 
livered in  satisfaction  of  his  debt,  as  aforesaid,  shall  be  evicted,  upon  any 
lawful  title,  without  any  fraud,  collusion,  or  other  default,  he  may,  upon 

I  settling  an  account  of  such  sums  and  profits  as  he  has  received  from  such 
'  ^  estate,  and  may  be  entitled  to  retain,  deducting  for  his  reasonable  expenses 
and  labours,  have  a  writ  of  scire  facias  upon  such  judgment,  against  the 
defendant,  his  executors  or  administrators,  to  show  cause  why  he  should 
not  have  execution  for  the  residue  of  his  judgment,  with  costs,  and  if  no 
sufficient  cause  be  shown,  execution  may  issue,  notwithstanding  the  deli- 
very of  such  real  estate  to  him,  in  satisfaction  of  his  judgment,  as  afore- 
said. 

68.  Sect.  LXVIII.  Whenever  an  estate  for  life,  in  any  improved 
lands  or  tenements,  yielding  rents,  issues  or  profits,  shall  be  seized  in 
execution,  it  shall  be  the  duty  of  the  sheriff  to  ascertain,  by  an  inquest,  in 
the  manner  usually  practised,  the  clear  profits  yearly,  of  such  real  estate, 
making  reasonable  allowances  for  taxes,  necessary  repairs,  and  all  re- 
prizes, and  he  shall  make  return  of  such  inquisition  to  the  court,  with 
his  writ. 

69.  Sect.  LXIX.  Upon  the  return  of  such  writ,  it  shall  be  lawful  for 
the  plaintiff  to  have  such  estate  extended,  and  deliver  to  him,  by  a  writ 
of  liberari  facias,  according  to  the  valuation  of  the  inquest  aforesaid,  in 
the  manner,  and  according  to  the  rules  hereinbefore  provided  in  the  case 
of  other  real  estate,  or  at  his  election,  the  court  shall  award  a  writ  to 
sequester  the  rents,  issues  and  profits  of  such  estate,  and  appoint  a  seques- 
trator to  carry  the  same  into  effect. 

70.  Sect.  LXX.  The  sequestrator  appointed  as  aforesaid,  shall  have 
power,  according  to  the  direction  of  the  court,  to  rent  or  sell  such  lands 
or  tenements,  for  such  term,  during  the  life  of  the  person  upon  whom 
such  estate  therein  shall  depend,  as  shall  be  sufiicient  to  satisfy  all  the 
liens  against  the  same,  together  with  all  charges  for  taxes,  repairs  and 
expenses  which  shall  be  incurred  during  the  said  term,  and  he  shall  ap- 
ply the  proceeds  thereof,  under  the  direction  of  the  court,  in  the  payment 
of  such  liens,  according  to  their  priority. 

71.  Sect.  LXXI.  The  court  shall  have  power  to  require  from  such 
sequestrator  a  bond,  with  sufficient  surety,  for  the  faithful  execution  of 
f lis  trust,  and  to  compel  him  to  account,  from  time  to  time,  as  they  shall 
think  necessary ;  and  they  may  make  all  such  orders,  allowances  and  de- 
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crees,  in  the  premises,  and  enforce  the  same  in  like  manner,  and  as  fully 
and  effectually  as  a  court  of  chancery  might  do  in  the  like  case. 

72.  Sect.  LXXII.  All  executions  which  shall  be  issued  from  any 
court  of  record,  against  any  corporation,  not  being  a  county,  township,  or 
other  public  corporate  body,  shall  command  the  sheriff,  or  other  officer, 
to  levy  the  sum  recovered,  together  with  the  costs  of  suit,  of  the  goods 
and  chattels,  lands  and  tenements  of  such  corporation,  and  such  execu- 
tion shall  be  executed  in  the  manner  following,  to  wit : 

I.  The  officer  charged  with  the  execution  of  such  writ,  shall  go  to  the 
bankinghouses,  or  other  principal  office  of  such  corporation,  during  the 
usual  office  hours,  and  demand  of  the  president,  or  other  chief  officer, 
cashier,  treasurer,  secretary,  chief  clerk,  or  other  officer,  having  charge 
of  such  office,  the  amount  of-such  execution,  with  legal  costs. 

II.  If  no  person  can  be  found,  on  whom  demand  can  be  made,  as  afore- 
said, or  if  the  amount  of  such  execution  be  not  forthwith  paid,  in  law- 
ful money,  after  demand,  as  aforesaid,  such  officer  shall  seize  personal 
property  of  said  corporation,  sufficient  to  satisfy  the  debt,  interest  and 
cost,  as  aforesaid. 

III.  If  the  corporation  against  which  such  execution  shall  be  issued,  be  a 
banking  company,  and  other  sufficient  personal  property  cannot  be 
found,  such  officer  shall  take  so  much  of  any  current  coin,  of  gold, 
silver  or  copper,  which  he  may  find,  as  shall  be  sufficient  to  satisfy 
the  debt,  interest  and  cost,  as  aforesaid. 

IV.  If  no  sufficient  personal  property  be  found,  as  aforesaid,  such  officer 
shall  levy  such  execution  upon  the  real  estate  of  such  corporation,  and 
thereupon,  proceed  in  the  manner  provided  in  other  cases,  for  the  sale 
of  land  upon  execution. 

73.  Sect.  LXXIII.  In  every  case  in  which  judgment  shall  have  been 
obtained  against  such  corporation,  except,  as  aforesaid,  and  an  execution 
issued  thereon  shall  have  been  returned  unsatisfied,  in  part  or  in  the 
whole,  it  shall  be  lawful  for  the  court  in  which  such  judgment  shall  have 
been  obtained,  upon  the  bill  or  petition  of  the  plaintiff  in  such  judgment, 
to  award  a  writ  to  sequester  the  goods,  chattels  and  credits,  rents,  issues 
and  profits,  tolls  and  receipts,  from  any  road,  canal,  bridge,  or  other 
work,  property  or  estate  of  such  corporation. 

74.  Sect.  LXXIV.  The  court  shall,  upon  the  awarding  any  such  writ, 
appoint  a  sequestrator  to  execute  the  same,  and  to  take  charge  of  the  pro- 
perty and  funds,  taken  or  received  by  virtue  of  such  writ,  and  to  distri- 
bute the  net  proceeds  thereof,  among  all  the  creditors  of  such  corpora- 
tion, according  to  the  rules  established  in  the  case  of  the  insolvency  of 
individuals,  and  such  sequestrator  shall  have  all  the  powers,  and  be  sub- 
ject to  all  the  duties  of  trustees  appointed  under  the  law  relating  to  insol- 
vent debtors :  Provided,  That  in  the  case  of  any  work  in  the  mainte- 
nance or  repair  of  which  the  public  may  be  interested,  and  which  may 
from  time  to  time  require  a  portion  of  the  revenue  thereof,  as  aforesaid, 
to  be  expended  thereon,  the  court  which  awards  such  writ,  shall  make 
such  allowances  for  such  purpose,  and  otherwise  take  such  order  thereon, 
as  the  public  good  shall  require. 

7.r).     Sect.  LXXV.  The  said  court  shall  have  power,  at  the  time  of 
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awarding  any  such  writ,  or  afterwards,  to  make  such  orders  and  decrees 
as  may  be  necessary  to  carry  the  same  into  full  and  complete  effect,  and 
they  may  also  make  all  such  other  orders  and  decrees  in  the  premises,  for 
the  purpose  of  giving  full  and  effectual  relief  to  all  the  creditors  of  such 
corporation,  as  shall  he  agreeahle  to  equity,  and  they  may  enforce  all  such 
orders  against  all  persons  neglecting  or  refusing  to  comply  therewith,  or 
obstructing  the  execution  thereof,  or  of  such  writ  by  attachment,  or  by  a 
writ  or  writs  to  the  sheriff  or  coroner,  in  aid  of  the  sequestrator,  or  other- 
wise, as  fully  as  a  court  of  chancery  might  do. 

76.  Sect.  LXXVI.  If  the  defendant  in  any  judgment  for  the  recovery 
of  money,  shall  have  no  real  or  personal  estate  in  the  county  where  such 
judgment  may  be  obtained,  it  shall  be  lawful  for  the  plaintiff,  upon  his 
own  suggestion  of  that  fact,' verified  by  affidavit,  without  any  previous 
writ,  to  have  a  testatum  writ  of  fieri  facias,  directed  to  the  sheriff  or  coro- 
ner of  any  other  county,  where  the  defendant  may  have  real  or  personal 
estate,  which  shall  be-made  returnable  into  the  court  from  which  it  shall 
issue. 

77.  Sect.  LXXVII.  If  the  estate  of  the  defendant  in  the  county  in 
which  a  testatum  writ  of  fieri  facias  shall  first  be  issued,  be  insufficient  to 
satisfy  the  judgment,  it  shall  be  lawful  for  the  plaintiff  to  have  in  like 
manner,  an  alias  or  pluries  writs  of  fieri  facias,  in  succession,  into  any 
other  county  in  which  the  defendant  may  also  have  real  or  personal  estate, 
until  such  judgment  shall  be  fully  satisfied. 

78.  Sect.  LXXVIII.  It  shall  be  the  duty  of  every  sheriff  and  coroner, 
on  receiving  a  testatum  writ  of  fieri  facias,  immediately  to  deliver  the 
same  to  the  prothonotary  of  the  court  of  common  pleas  of  his  proper 
county. 

79.  Sect.  LXXIX.  It  shall  be  the  duty  of  every  prothonotary  to 
whom  any  testatum  writ  of  fieri  facias  shall  be  delivered,  as  aforesaid, 
forthwith  to  enter  the  same  of  record,  in  a  docket,  to  be  provided  for  that 
purpose,  and  as  of  the  preceding  term,  stating  particularly  the  amount  of 
the  debt,  or  damages  and  costs,  indorsed  upon  such  writ,  and  thereupon, 
he  shall  re-deliver  the  said  writ  to  the  sheriff  or  coroner,  to, be  by  him  exe- 
cuted. 

80.  Sect.  LXXX.  Every  testatum  writ  of  fieri  facias  shall  be  a  lien 
upon  the  real  estate  of  the  defendants  named  in  such  writ,  within  the 
county  where  it  shall  be  so  entered  of  record,  during  five  years  from  the 
date  of  such  entry,  unless  the  debt,  or  damages  and  costs,  be  sooner  paid. 

81.  Sect.  LXXXI.  If  the  defendant  in  any  judgment,  as  aforesaid, 
shall  have  no  real  or  personal  estate  within  the  commonwealth,  and  if  the 
defendant  cannot  be  found  within  the  county  where  such  judgment  may 
be,  it  shall  be  lawful  for  the  plaintiff,  if  he  shall  make  affidavit  of  the  fact, 
to  the  best  of  his  knowledge  and  belief,  to  have,  upon  his  own  suggestion, 
■and  without  any  previous  writ,  a  testatum  writ,  or  at  the  same  time, 
several  testatum  writs  of  capias  ad  satisfaciendum,  into  any  other  county 
or  counties,  which  writs  shall  be  made  returnable  to  the  court  from  which 
they  shall  issue :  Provided,  That  the  plaintiff  shall  not  be  allowed  the 
costs  of  more  than  one  of  several  such  writs,  unless  the  court  shall  be 
satisfied  that  the  plaintiff  had  sufficient  cause  for  issuing  the  same. 
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82.  Sect.  LXXXII.  If  any  sheriff  or  coroner  to  whom  any  testatum 
writ  of  execution  shall  be  directed  and  delivered,  as  aforesaid,  shall  neg- 
lect or  refuse  to  execute  and  return  the  same,  according  to  the  exigency 
thereof,  he  shall  be  amerced  in  the  court  where  he  ought  to  return  it,  and 
also,  be  liable  to  the  action  of  the  party  aggrieved. 

83.  Sect.  LXXXIII.  The  goods  and  chattels  being  in  or  upon  any 
messuage,  lands  or  tenements,  which  are  or  shall  be  demised  for  life  or 
years,  or  otherwise  taken  by  virtue  of  an  execution,  and  liable  to  the  dis- 
tress of  the  landlord,  shall  be  liable  for  the  payment  of  any  sums  of  money 
due  for  rent  at  the  time  of  taking  such  goods  in  execution  :  Provided, 
That  such  rent  shall  not  exceed  one  year's  rent. 

84.  Sect.  LXXXIV.  After  the  sale  by  the  officer,  of  any  goods  or 
chattels  as  aforesaid,  he  shall  first  pay  out  of  the  proceeds  of  such  sale 
the  rents  so  due,  and  the  surplus  thereof,  if  any,  he  shall  apply  towards 
satisfying  the  judgment  mentioned  in  such  execution  :  Provided,  That  if 
the  proceeds  of  the  sale  shall  not  be  sufficient  to  pay  the  landlord,  and  the 
costs  of  the  execution,  the  landlord  shall  be  entitled  to  receive  the  pi*o- 
ceeds,  after  deducting  so  much  for  costs  as  he  would  be  liable  to  pay  in 
case  of  a  sale  under  a  distress. 

85.  Sect.  LXXXV.  Whenever  any  goods  or  chattels  liable  to  the 
payment  of  rent  as  aforesaid  shall  be  seized  in  execution,  the  proceedings 
upon  such  execution  shall  not  be  stayed  by  the  plaintiff  therein,  without 
the  consent  of  the  person  entitled  to  such  rent,  in  writing,  first  had  and 
obtained. 

86.  Sect.  LXXXVI.  In  all  cases  of  sale  upon  execution,  as  aforesaid, 
where  there  shall  be  disputes  concerning  the  distribution  of  the  money 
arising  therefrom,  the  court  from  which  the  execution  shall  have  issued 
shall  have  power,  after  reasonable  notice  given,  either  personally  or  by 
advertisement,  to  hear  and  determine  the  same,  according  to  law  and 
equity. 

87.  Sect.  LXXXVII.  If  any  fact  connected  with  such  distribution 
shall  be  in  dispute,  the  court  shall,  at  the  request,  in  writing,  of  any  per- 
son interested,  direct  an  issue  to  try  the  same,  and  the  judgment  upon 
such  issue  shall  be  subject  to  a  writ  of  error,  in  like  manner  as  other  cases 
wherein  writs  of  error  now  lie. 

88.  Sect.  LXXXVIII.  Upon  a  writ  of  error  issued  as  aforesaid,  the 
whole  record  shall  be  returned,  and  it  shall  be  competent  for  any  person 
aggrieved  by  the  decree  of  distribution,  to  take  exceptions  thereto,  if  the 
judgment  upon  such  issue  should  be  affirmed. 

89.  Sect.  LXXXIX.  Any  person  aggrieved  by  the  decree  of  the 
court  in  any  case  of  distribution  made,  without  the  intervention  of  a  jury, 
may,  at  any  time  within  twenty  days  thereafter,  appeal  frpm  the  same  to 
the  supreme  court. 

90.  Sect.  XC.  Provided,  That  if  a  writ  of  error  or  an  appeal  shall 
not  be  taken  within  twenty  days  from  the  decree  of  distribution,  the  court 
may  order  the  money  to  be  paid  according  to  such  decree. 

91.  Sect.  XCI.  Every  person  who  shall  sue  out  a  writ  of  error,  or 
shall  appeal  to  the  supreme  court,  upon  any  proceeding,  as  aforesaid,  shall 
make  oath  or  affirmation,  that  his  writ  of  error'or  appeal  is  not  intended 
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for  delay,  and  he  shall,  to  make  it  a  supersedeas,  also  give  security,  by 
recognizance,  with  sufficient  surety,  in  the  court  in  which  the  proceeding 
was  had,  or  before  one  of  the  judges  thereof,  to  prosecute  his  appeal,  or 
writ  of  error,  with  effect,  and  to  pay  all  costs  that  shall  be  adjudged 
against  him. 

92.  Sect.  XCII.  It  shall  be  lawful  for  the  court  into  which  any  money 
arising  from  a  sheriff's  sale  shall  be  paid,  in  case  of  a  writ  of  error,  or 
appeal  from  any  decree,  as  aforesaid,  to  order  the  investment  of  the  fund, 
in  the  debt  of  this  commonwealth,  or  of  the  United  States,  or  upon  real 
security,  or  it  shall  be  lawful  for  such  court  to  order  the  payment  of  the 
money  according  to  the  decree  of  distribution,  if  the  distributees  shall  give 
sufficient  real  security  to  refund  the  same,  with  the  interest  thereon,  or  so 
much  thereof  as  shall  be  required  by  the  court,  if  such  decree  shall  be 
reversed  or  altered,  and  in  such  case  the  order  of  restitution  may  be  en- 
forced by  a  writ  of  fieri  facias  or  otherwise. 

93.  Sect.  XCIII.  Whenever  the  proceeds  of  a  sale  upon  execution, 
as  aforesaid,  shall  be  more  than  sufficient  to  satisfy  the  liens  upon  the 
property  sold,  the  officer  making  such  sale,  or  receiving  such  proceeds, 
shall  pay  the  surplus  to  the  debtor  unless  the  fund  shall  have  been  paid 
into  court,  and  then,  and  not  before,  such  officer  shall  be  discharged 
thereof,  upon  record  in  the  court  to  which  he  shall  make  return  of  his 
proceedings  concerning  such  execution. 

94.  Sect.  XCIV.  The  officer  making  sale  of  any  real  estate  under 
execution,  as  aforesaid,  shall  make  return  thereof,  indorsed  or  annexed  to 
such  writ,  and  give  the  buyer  a  deed,  duly  executed  and  acknowledged  in 
court,  for  what  is  sold,  in  the  manner  hitherto  practised  in  case  of  the 
sale  of  lands  by  sheriffs  upon  execution. 

95.  Sect.  XCV.  It  shall  be  lawful  for  the  purchaser  of  any  real  estate 
at  a  sheriff's  sale  to  cause  the  judgment,  and  all  and  singular,  the  process 
issued  thereon,  under  which  such  estate  may  have  been  seized  and  sold, 
together  with  all  and  singular,  the  returns  of  such  process,  made  by  the 
officer  executing  the  same,  to  be  recited  and  set  forth  fully  and  at  large  in 
the  deed  to  be  executed  by  him  therefor,  by  the  sheriff,  as  aforesaid ;  and 
if  the  prothonotary  or  clerk  of  ihe  said  court  shall,  by  order  thereof,  cer- 
tify and  attest,  under  the  seal  of  the  said  court,  that  such  judgment  and 
process  are  recited  and  contained  in  the  said  deed,  truly,  fully  and  entire, 
as  the  same  remain  in  his  office,  such  deed  shall  be  good  evidence  of  such 
judgment  and  process  upon  any  trial  at  law,  wherein  the  said  real  estate 
may  be  in  controversy,  in  the  same  manner  as  the  original  records  would 
be  if  produced  and  offered  in  evidence. 

96.  Sect.  XCVI.  The  acknowledgement  of  deeds  of  real  estate,  sold 
upon  execution,  shall  be  made  as  follows  : 

I.  In  the  case  of  executions  from  the  supreme  court,  the  acknowledgement 
shall  be  made  by  the  officer  who  executed  the  deed  before  the  said  court, 
in  bank,  sitting  within  the  respective  district,  or  before  one  of  the  judges 
of  the  said  cot.rt,  sitting  at  nisi  prius,  within  the  county  in  which  such 
real  estate  may  be,  or  before  the  court  of  common  pleas  of  the  county, 
or  the  district  court  of  the  city  and  county  in  which  such  real  estate 
may  be. 
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II.  In  case  of  testatum  writs  of  execution  the  acknowledgement  may  be 
made  as  aforesaid,  in  the  court  of  common  pleas  of  the  county,  or  dis- 
trict court  of  the  city  and  county,  in  which  such  real  estate  may  be. 

III.  In  all  other  cases  the  acknowledgement,  as  aforesaid,  shall  be  made  in 
the  court  from  which  the  execution  issued. 

97.  Sect.  XCVII.  But  no  such  acknowledgement  shall  be  allowed 
unless  the  same  shall  be  made  upon  public  proclamation,  in  open  court, 
at  a  time  appointed  by  the  court  for  the  purpose,  or  notice  shall  have  been 
previously  affixed  in  the  office  of  the  prothonotary,  specifying  the  names 
of  the  parties  to  the  execution,  and  the  names  of  the  purchaser  of  such 
real  estate,  and  the  time  at  which  the  acknowledgement  is  intended  to  be 
made,  at  least  one  week  after  the  return  day  of  the  writ  of  execution,  nor 
in  case  of  acknowledgement  made  in  any  court,  except  that  from  which 
the  execution  issued,  unless  notice  shall  appear  to  have  been  given  to  the 
parties  to  the  execution,  in  the  manner  provided  for  the  service  of  a  writ 
of  summons  in  a  personal  action. 

98.  Sect.  XO  VIII.  Whenever  the  acknowledgement  shall  be  made  as 
aforesaid,  in  any  other  court  than  that  from  which  the  process  shall  have 
issued,  the  same  shall  be  good,  notwithstanding  the  same  may  have  been 
made  before  the  return  day  of  the  execution. 

99.  Sect.  XCIX.  It  shall  be  the  duty  of  the  sheriff  acknowledging 
any  deed  as  aforesaid,  in  any  other  court  than  that  from  which  the  process 
issued,  upon  which  the  sale  shall  have  been  made,  immediately  thereafter, 
to  return  the  same  into  the  office  of  the  prothonotary  or  clerk  of  the  court 
from  which  the  same  shall  have  been  issued. 

100.  Sect.  C.  When  application  shall  have  been  made  to  any  court, 
to  take  the  acknowledgement  of  a  deed  for  real  estate,  sold  upon  the  pro- 
cess issued  by  any  other  court,  the  court  to  which  such  application  shall 
be  made  shall  have  power  to  examine  the  regularity  and  validity  of  such 
sale,  and  set  the  same  aside  if  there  be  cause  ;  and  if  the  proceeds  of  such 
sale  shall  be  paid  into  the  said  court,  they  may  order  the  distribution 
thereof,  in  like  manner  as  if  such  sale  had  been  made  by  virtue  of  process 
issued  from  such  court. 

101.  Sect.  CI.  If  the  officer  by  whom  any  real  estate  shall  have 
been  taken  in  execution  shall  die,  resign,  be  removed  from  office,  or  if 
his  term  of  office  shall  expire  before  sale  thereof,  the  proceedings  upon 
such  execution  shall  be  continued  and  completed  by  his  successor  in 
office,  and  all  other  necessary  and  proper  writs  and  process  in  such  case 
shall  be  directed  to  such  successor,  and  be  executed  by  him,  and  a  deed 
be  made  and  acknowledged  by  him,  in  like  manner  and  with  like  effect 
as  such  acts  might  have  been  done  by  the  former  officer,  if  he  had  con- 
tinued in  office. 

102.  Sect.  CII.  Whenever  any  real  estate  shall  be  sold  under  any 
execution,  as  aforesaid,  and  the  officer  who  shall  make  the  sale  shall  die, 
resign  or  be  removed  from  office,  or  if  the  term  of  his  office  shall  expire 
before  any  deed  shall  be  executed  and  acknowledged  by  him,  in  due  form  of 
law,  the  supreme  court,  or  the  court  in  which  the  judgment  was  obtained, 
shall  have  power,  upon  the  petition  of  the  plaintiff  in  such  judgment, 
or  the  purchaser  of  such  real  estate,  setting  forth  specially  the  facts  of  the 
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casey  by  an  order,  to  be  entered  upon  their  records,  to  direct  the  sheriff 
for  the  time  being,  to  execute  a  deed  of  such  real  estate  to  the  purchaser 
thereof. 

103.  Sect.  CIII.  It  shall  be  the  duty  of  the  sheriff,  or  other  officer 
to  whom  any  such  order  shall  be  directed  in  pursuance  thereof,  and  after 
the  payment  of  the  purchase  money  of  such  real  estate,  with  such  costs 
and  charges,  if  any,  as  may  remain  unpaid,  to  the  former  sheriff  or  officer, 
to  execute,  deliver  and  acknowledge  such  deed  or  deeds,  and  perform  and 
do  such  other  matters  and  things  as  the  sheriff  or  officer  who  made  such 
sale  might,  could  or  ought  to  have  done,  in  and  about  the  premises,  which 
deed  so  executed  shall  be  as  effectual  in  law  as  if  the  title  had  been  com- 
pleted by  the  former  officer. 

104.  Sect.  CIV.  The  several  courts  aforesaid  shall  have  the  like 
power  to  compel  the  sheriff  or  coroner  making  sale  as  aforesaid,  to  perfect 
the  title  of  purchasers,  in  cases  of  defective  or  informal  execution  of  she- 
riff's or  coroner's  deeds,  and  they  may  grant  relief  in  the  manner,  and 
upon  the  terms  and  conditions  aforesaid,  and  with  like  effect. 

105.  Sect.  CV.  Whenever  any  lands  or  tenements  shall  be  sold  by 
virtue  of  any  execution  as  aforesaid,  the  purchaser  of  such  estate  may,  after 
the  acknowledgement  of  a  deed  therefor  to  him,  by  the  sheriff,  give  notice 
to  the  defendant,  as  whose  property  the  same  shall  have  been  sold,  or  to 
the  persons  in  possession  of  such  estate  under  him,  by  title,  derived  from 
him  subsequently  to  the  judgment  under  which  the  same  were  sold,  and 
require  him,  or  them,  to  surrender  the  possession  thereof  to  him,  within 
three  months  from  the  date  of  such  notice. 

100.  Sect.  CVI.  If  the  defendant,  or  any  person  in  possession  under 
him,  as  aforesaid,  shall  refuse,  or  neglect  to  comply  with  the  notice  and 
requisition  of  the  purchaser,  as  aforesaid,  such  purchaser,  or  his  heirs  or 
assigns,  may  apply  by  petition,  to  any  two  justices  of  the  peace,  or  alder- 
men of  the  city,  town  or  county  where  such  real  estate  may  be,  setting 
forth :     ' 

I.  That  he  purchased  the  premises  at  a  sheriff's  or  coroner's  sale. 

II.  That  the  person  in  possession  at  the  time  of  such  application,  is  the 
defendant,  as  whose  property  such  real  estate  was  sold,  or  that  he  came 
into  possession  thereof  under  him. 

III.  That  such  person  in  possession  had  notice,  as  aforesaid,  of  such  sale, 
and  was  required  to  give  up  such  estate  three  months  previously  to 
such  application. 

107.  Sect.  CVII.  If  the  application  as  aforesaid,  shall  be  verified  by 
the  oath  or  affirmation  of  the  petitioner,  or  if  probable  cause  to  believe  the 
facts  therein  set  forth  be  otherwise  shown,  the  said  justices  are  hereby 
enjoined  and  required,  forthwith  to  issue  their  warrant,  in  the  nature  ot 
a  summons  directed  to  the  sheriff  of  the  county,  commanding  him  to 
summon  a  jury  of  twelve  men  of  his  bailiwick,  to  appear  before  the  said 
justices,  at  a  time  and  place  to  be  specified,  within  four  days  next  after 
the  issuing  thereof,  and  also,  to  summon  the  defendant,  or  person  in  pos- 
session, as  aforesaid,  at  the  same  time  to. appear  before  them  and  the  said 
jury,  to  show  cause,  if  any  he  has,  why  delivery  of  the  possession  of 
such  lands  or  tenements,  should  not  be  forthwith  given  to  the  petitioner, 
ii.— 71 
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108.  Sect.  CVIII.  If  at  the  time  and  place  appointed  for  the  hearing 
of  the  parties,  the  defendant,  or  person  in  possession,  as  aforesaid,  shall 
fail  to  appear,  the  said  justices  shall  require  proof,  by  oath,  or  affirmation, 
of  the  due  service  of  such  warrant  upon  him,  and  of  the  manner  of  such 
service  :  Provided,  That  such  service  shall  have  been  made  three  days 
before  the  return. 

109.  Sect.  CIX.  If  the  defendant,  or  other  person  in  possession  under 
him,  as  aforesaid,  shall  be  duly  summoned  as  aforesaid,  or  if  he  shall  ap- 
pear, the  said  justices  and  jury  shall  proceed  to  inquire  : 

I.  Whether  the  petitioner,  or  those  under  whom  he  claims,  has,  or  have, 
become  the  purchaser  of  such  real  estate,  at  a  sheriff's  or  coroner's 
sale,  as  aforesaid,  and  a  sheriff's  or  coroner's  deed,  for  the  same,  duly 
acknowledged  and  certified,  shall  be  full  and  conclusive  evidence  of 
that  fact,  before  such  justices  and  jury. 

II.  Whether  the  person  in  possession  of  such  real  estate  was  the  defen- 
dant in  the  execution  under  which  such  real  estate  was  sold,  or  came 
into  the  possession  thereof  under  him,  as  aforesaid. 

III.  Whether  the  person  so  in  possession,  has  had  three  months'  notice  of 
such  sale,  previous  to  such  application. 

110.  Sect.  CX.  Upon  the  finding  of  the  facts  as  aforesaid,  the  justi- 
ces shall  make  a  record  thereof,  and  thereupon,  they  shall  award  the  pos- 
session of  such  real  estate  to  the  petitioner. 

111.  Sect.  CXI.  In  case  of  a  finding  for  the  petitioner  as  aforesaid, 
the  jury  shall  assess  such  damages  as  they  shall  think  right,  against  such 
defendant,  or  person  in  possession,  for  the  unjust  detention  of  the  premi- 
ses, and  thereupon  the  said  justices  shall  enter  judgment  for  the  damages 
assessed,  and  reasonable  costs,  and  such  judgment  shall  be  final  and  con- 
clusive to  the  parties. 

112.  Sect.  CXII.  The  said  justices  shall  thereupon  issue  their  war- 
rant, directed  to  the  sheriff,  commanding  him  forthwith  to  deliver  to  the 
petitioner,  his  heirs  or  assigns,  full  possession  of  such  lands  or  tenements, 
and  to  levy  the  costs  taxed  by  the  said  justices,  and  the  damages  assessed 
by  the  jury,  as  aforesaid. 

113.  Sect.  CXIII.  No  certiorari,  which  may  be  issued  to  remove 
such  proceedings,  shall  be  a  supersedeas,  or  have  any  effect  to  prevent 
or  delay  the  execution  aforesaid,  or  the  delivery  of  the  possession,  agree- 
ably thereto. 

114.  Sect.  CXIV.  If  the  person  in  possession  of  the  premises  shall 
make  oath  or  affirmation  before  the  justices  : 

I.  That  he  has  not  come  into  possession,  and  does  not  claim  to  hold  the 
same  under  the  defendant  in  the  execution,  but  in  his  own  right,  or 

II.  That  he  has  [not]*  come  into  possession  under  title  derived  to  him 
from  the  said  defendant,  before  the  judgment  under  which  the  execution 
and  sale  took  place,  and  shall  become  bound  in  a  recognizance,  with 
with  one  or  more  sufficient  sureties,  in  the  manner  hereinafter  provid- 
ed, the  said  justices  shall  forbear  to  give  the  judgment  aforesaid. 

115.  Sect.  CXV.  If  the  person  in  possession  of  the  premises  shall 

This  word  is  found  in  the  original  law,  on  file. 
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make  oath  or  affirmation,  before  the  justices,  that  he  does  not  hold  the 
same  under  said  defendant,  but  under  some  other  person,  whom  he  shall 
name,  the  said  justices  shall  forthwith  issue  a  summons  to  such  person, 
requiring  him  to  appear  before  them,  at  a  certain  time  therein  named,  not 
exceeding  thirty  days  thence  following,  and  if  at  such  time,  the  said  per- 
son shall  appear,  and  make  oath  or  affirmation  that  he  verily  believes 
that  he  is  legally  entitled  to  the  premises  in  dispute,  and  that  he  does  not 
claim  under  the  said  defendant,  but  by  a  different  title,  or  that  he  claims 
under  the  said  defendant  by  title  derived  before  the  judgment  aforesaid, 
and  shall  enter  into  a  recognizance,  with  sureties,  as  aforesaid,  in  such 
case  also,  the  justices  shall  forbear  to  give  judgment. 

116.  Sect.  CXVI.  The  oath  or  affirmation  which  shall  be  adminis- 
tered to  such  claimant,  shall  be  in  the  following  form,  to  wit: 

I  do  (swear  or  affirm)  that  I  verily  believe  that  I  am  legally  entitled  to 
hold  the  premises  in  dispute,  against  the  petitioner — that  I  do  not  claim 
the  same  by,  from,  or  under  the  defendant,  as  whose  property  the  same 
were  sold  (as  the  case  may  be) — that  I  do  not  claim  the  same  by,  from, 
or  under  the  defendant,  as  whose  property  the  same  were  sold,  by  title 
derived  to  me  subsequently  to  the  rendition  of  the  judgment  under  which 
the  same  were  sold,  but  by  a  different  title,  &c. 

117.  Sect.  CXVII.  The  recognizance  aforesaid,  shall  be  taken  in  a 
sum  fully  sufficient  to  cover  and  secure,  as  well  the  value  of  the  rents  and 
mesne  profits  of  such  lands  or  tenements,  which  may  have  accrued,  and 
which  may  be  expected  to  accrue,  before  the  final  decision  of  the  said 
claim,  as  all  costs  and  damages,  with  condition  that  he  shall  appear  at  the 
next  court  of  common  pleas,  or  district  court  having  jurisdiction,  and  then 
and  there  plead  to  any  declaration  in  ejectment,  which  may  be  filed  against 
him,  and  thereupon,  proceed  to  trial,  in  due  course  of  practice,  and  in  case 
he  shall  fail  therein,  that  he  will  deliver  up  the  said  premises  to  the  pur- 
chaser, and  to  pay  him  the  full  value  of  the  rents  or  mesne  profits  of  the 
premises,  accrued  from  the  time  of  the  purchase. 

118.  Sect.  CXVIII.  If  such  recognizance  shall  be  forfeited,  the  jus- 
tices aforesaid,  shall  proceed  to  give  judgment,  and  cause  such  real  estate 
to  be  delivered  up  to  the  petitioner,  in  the  manner  hereinbefore  enjoined 
and  directed. 

119.  Sect.  CXIX.  If  any  lands  or  tenements  shall  be  sold  upon  exe- 
cution, as  aforesaid,  which  at  the  time  of  such  sale,  or  afterwards,  shall 
be  held  or  possessed  by  a  tenant,  or  lessee,  or  person  holding,  or  claim- 
ing to  hold  the  same  under  the  defendant  in  such  execution,  the  purcha- 
ser of  such  lands  or  tenements  shall,  upon  receiving  a  de"ed  for  the  same 
as  aforesaid,  be  deemed  the  landlord  of  such  tenant,  lessee,  or  other  per- 
son, and  shall  have  the  like  remedies  to  recover  any  rents  or  sums  accru- 
ing subsequently  to  the  acknowledgement  of  a  deed  to  him,  as  aforesaid, 
whether  such  accruing  rent  may  have  been  paid  in  advance  or  not,  if  paid 
after  the  rendition  of  the  judgment  on  which  sale  was  made,  as  such  de- 
fendant might  have  had,  if  no  such  sale  had  been  made. 

120.  "'Sect.  CXX.  If  after  notice  shall  be  given  of  such  sale,  as  afore- 
said, such  tenant,  lessee,  or  other  person,  shall  pay  any  rent  or  sum  accru- 
ing subsequently  to  the  acknowledgement  of  such  deed,  [and]  notice 
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given  him  as  aforesaid,  to  such  defendant,  such  tenant,  lessee,  or  other 
person,  so  paying,  shall  nevertheless,  be  liable  to  pay  the  same  to  the  pur- 
chaser. 


NOTES  AND  REFERENCES. 

A  fieri  facias  having  been  issued  and  levied  on  personal  property,  the  plaintiff  is- 
sued another  writ  of  fieri  facias,  and  delivered  it  to  the  sheriff,  but  caused  it  to  be 
withdrawn  before  any  proceedings  were  had  under  it :  Held,  that  it  was  not  an 
abandonment  of  the  former  levy.     Ingham  v.  Snyder,  1  Wharton  ]1G. 

An  execution  issued  upon  a  judgment  after  the  death  of  the  defendant,  is  not  abso- 
lutely void,  but  only  voidable  ;  and  a  sale  of  land  upon  such  execution  vests  in  the 
purchaser  a  good  title.     Speer  v.  Sample,  4  Watts  3(37. 

A  fieri  facias  having  issued  on  a  judgment,  a  scire  facias  is  not  necessary  to  enable 
the  plaintiff  to  have  another  execution,  although  more  than  five  years  have  elapsed 
between  the  issuing  of  the  fieri  facias  and  alias  fieri  facias.  The  act  of  the  26th  of 
March  1827  relates  solely  to  the  limitation  of  the  lien  of  a  judgment  on  real  estate. 
Dodge  v.  Casey,  1  Miles' s  Rep.  13. 

An  omission  to  recite  the  proceedings  under  a  first  execution  in  a  second  writ, 
although  irregular,  does  not  render  the  latter  void.     Coleman  v.  Mansfield,  Ibid.  56 

If  an  execution  issue  for  a  larger  amount  than  is  due,  it  is  not  void,  but  the  error 
will  be  rectified,  on  motion.     Ibid. 

Where  a  plaintiff  issues  a  fieri  facias,  levies  on  and  obtains  a  condemnation  of  real 
estate  for  which  the  defendant  has  no  title,  and  who  at  the  time  disclaims  all  title  to 
the  same,  and  the  plaintiff  thereupon  abandons  further  proceedings  on  the  fieri  facias 
and  issues  a  second  fieri  facias,  the  latter  will  not  be  set  aside  on  the  application  of 
the  defendant,  on  the  ground  that  the  plaintiff  was  bound  to  pursue  his  levy  and 
condemnation  on  the  first  fieri  facias  by  venditioni  exponas.     Ibid. 

The  return  "  levied  and  condemned"  to  the  first  writ,  is  not,  so  far  as  the  defend- 
ant is  concerned,  to  be  construed  a  satisfaction  of  the  plaintiff's  de;jt.     Ibid. 

Where  a  defendant  has  been  surrendered  by  his  special  bail,  and  has  given  bond 
to  take  the  benefit  of  the  insolvent  laws,  the  plaintiff  may,  nevertheless,  issue  a  fieri 
facias,  and  levy  on  the  defendant's  property.     Smith  v.  M'Affee  and  Sloan,  Ibid.  85. 

A  indorsed  two  promissory  notes  (drawn  by  B)  for  the  accommodation  of  B,  paya- 
ble at  different  periods,  and  took  from  B  a  bond  and  warrant  of  attorney,  the  penalty 
being  in  double  the  amount  of  the  two  notes,  and  the  condition  being  for  the  pay- 
ment of  a  sum  equal  to  the  amount  of  the  two  notes  at  a  time  previous  to  the  matu- 
rity of  either  of  the  notes.  When  the  first  note  became  due,  it  was  protested  for  non 
payment,  whereupon  A,  having  paid  it,  entered  up  judgment  on  the  bond,  and  issued 
a  fieri  facias  against  B,  for  the  whole  amount :  Held,  that  the  execution  was  rightly 
issued,  although  the  second  note  was  not  due.  Smith  v.  James  and  Stratton.  Ibid. 
162. 

It  seems  that  where  one  becomes  surety  for  another  for  a  certain  sum  or  sums, 
and  takes  a  bond  and  warrant  from  his  principal  in  the  usual  form,  for  a  sum  or  sums 
corresponding  in  amount,  or  to  pay  the  specific  sum  or  sums  to  the  creditor,  and 
there  is  a  partial  or  total  default  of  payment  by  his  principal,  even  though  the  whole 
money  be  not  due,  he  may  issue  execution  for  the  whole ;  and  this  whether  he  has 
made  payment  or  not.     Ibid. 

Where  a  testatum  fieri  facias  from  this  county  has  been  executed  by  the  sheriff, 
who  has  indorsed  his  return,  but  the  writ  has  been  accidentally  lost,  the  court  will 
order  a  duplicate  writ  to  issue  nunc  pro  tunc.     Clark  v.  Field,  Ibid.  244. 

The  issuing  of  a  venditioni  exponas  on  a  judgment,  without  a  previous  fieri  facias 
levied  on  the  lands,  is  an  irregularity,  although  the  lands  have  been  levied  on  and 
condemned  by  virtue  of  a  fieri  facias  on  another  judgment  against  the  same  defend- 
ant. The  venditioni  exponas  will  be  quashed  on  motion  and  a  sheriff's  sale  on  such 
writ  will  be  set  aside.     Lippincott  v.  Tanner,  Ibid.  286. 

Where  judgment  lias  been  entered  under  the  2d  section  of  the  act  of  the  28th  of 
March  1835,  the  defendant  is  entitled  to  a  stay  of  execution  under  the  7th  section  of 
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the  act  of  the  21st  of  March  180G.  Fanners  and  Mechanics  Bank  v.  Schreiner,  Ibid. 
291. 

A  fee  simple  in  land  out  of  which  a  ground  rent  has  been  reserved,  is  such  a  free- 
hold estate,  clear  of  all  incumbrances,  as  will  entitle  the  owner  of  it  to  a  stay  of  exe- 
cution under  the  act  of  1800.     J  bid. 

Arrears  of  such  rent,  however,  constitute  an  incumbrance.     Ibid. 

Under  the  87th  section  of  the  act  of  June  16th,  1836,  relating  to  executions,  where 
one  of  the  claimants  on  the  fund  for  distribution  arising-  from  a  sheriff's  sale,  makes 
an  allegation  of  a  fact  pertinent  to  the  inquiry  before  the  court,  the  truth  of  which 
is  disputed  by  another  claimant,  and  an  issue  is  claimed  ;  the  issue  to  be  formed  must 
be  restricted  specially  to  the  ascertainment  of  the  particular  matter  in  dispute.  The 
whole  subject  of  the  distribution  is  not  to  be  comprised  within  the  issue.  M'Daniel 
v.  Haly,  Ibid.  353. 

A  party  in  interest,  if  he  contests  what  is  alleged  by  another  party  to  be  a  fact  or 
facts  proper  for  an  inquiry,  must  make  application  to  the  court  in  writing,  stating 
distinctly  the  matter  in  dispute,  for  the  ascertainment  of  which  he  desires  an  issue 
or  issues.     I  bid. 

The  issues  may  be  as  numerous  as  the  subjects  of  disagreement ;  but  such  issues 
must  be  limited  to  a  single  inquiry,  and  all  the  issues,  with  the  leave  of  the  court, 
may  be  tried  by  the  same  jury.     I  bid. 

The  court  can  make  no  distribution  until  the  issues  have  been  tried.     Ibid. 

The  results  of  the  issue,  as  facts,  are  to  be  received  implicitly,  and  incorporated 
with  such  other  facts  as  the  parties  in  interest  may  consent  to,  or  as  the  court,  when 
the  parties  do  not  expressly  agree,  shall  itself  ascertain.  All  controversy  as  to  the 
facts  must  terminate  with  the  finding  of  the  issues.     Ibid. 

The  court  will  limit  the  time  within  which  issues  may  be  asked.     Ibid. 

The  trial  of  the  issue  is  subject  to  all  the  rules  in  relation  to  jury  trials  generally. 
Ibid. 

It  seems,  under  the  88th  section  of  said  act,  upon  a  writ  of  error  to  the  judgment 
on  the  issue,  should  the  supreme  court  affirm  the  same,  that  court  will  then  enter- 
tain exceptions  as  to  the  decree  of  distribution  made  by  the  court  below,  upon  the 
whole  facts,  comprised  of  those  which  were  returned  by  the  record  as  undisputed  in 
the  court  below  and  of  that  found  by  the  affirmed  judgment  on  the  issue,  and  order 
a  distribution  accordingly.     I  bid. 

But  should  the  supreme  court  reverse  said  judgment  on  the  issue,  the  record  will 
be  remitted  to  the  court  below  for  a  new  trial  thereon.     Ibid. 

The  issuing  of  a  fieri  facias  after  a  capias  ad  satisfaciendum  on  which  the  defend- 
ant has  been  arrested  and  has  given  bond  to  take  the  benefit  of  the  insolvent  laws, 
and  before  his  discharge,  is  irregular,  and  will  be  quashed  on  motion.  Davis,  v. 
Sommer,  Ibid.  397. 

A  levy  on  personal  property  left  in  the  defendant's  hands  by  the  request,  and  at 
the  risk  of  the  plaintiff,  for  the  purpose  of  securing  his  claim,  and  to  prevent  a  sale 
of  the  goods  for  the  payment  of  other  creditors,  is  fraudulent  and  void,  as  against  a 
second  execution  creditor.     Corlies  v.  Stanbridge,  5  Raiclc  286. 

A,  on  the  25th  of  May  1829,  issued  a  fieri  facias  to  August  term  1829,  returned 
"levied  on  real  and  personal  property,  as  per  schedule  annexed  ;  the  personal  pro- 
perty left  in  possession  of  defendant,  by  request  and  at  the  risk  of  the  plaintiff,"  and 
on  the  23d  of  October  1829,  issued  an  alias  fieri  facias  to  November  term  1829,  re- 
turned "  levied  on  lands  on  fieri  facias  to  August  term  1829,  and  condemned  as  per 
annexed  inquisition."  ■% 

B,  on  the  2d  of  April  1830,  issued  a  fieri  facias  returned  levied,  subject  to  the  lien 
of  A's  fieri  facias  ;  under  a  venditioni  exponas,  on  which,  issued  the  6th  of  April 
1830,  the  property  was  sold. 

Held,  that  B  was  entitled  to  take  the  proceeds  out  of  court.     Ibid. 

Quccre,  whether  the  issuing  an  alias  fieri  facias  and  levy  on  real  estate,  followed 
by  condemnation,  is  not  itself  an  abandonment  of  a  levy  on  personal  estate,  made 
under  the  fieri  facias  ?     Ibid. 
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Premium  on  the  scalps  of  foxes  and 
wild  cats  in  the  counties  of  Mifflin, 
Columbia  and  Northampton, 


Act  of  4th  May  1832,  re-enacted,  so 
far  as  relates  to  the  county  of 
York,  lb. 


Act  of  31st  March  1836,  Pamph.  p.  304. 

An  act  relative  to  the  appointment  of  high  constable  in  the  borough  of  Lewistown, 
Mifflin  county,  and  taxing  dogs  in  said  borough,  and  for  other  purposes. 

1.  Sect.  V.  From  and  after  the  passage  of  this  act,  any  person  or 
persons  who  may  kill  any  fox  or  foxes,  wild  cat  or  wild  cats,  with- 
in the  counties  of  Mifflin,  Columbia  or  Northampton,  in  this  common- 
wealth, and  who  shall  produce  the  scalp  of  said  fox  or  foxes,  wild  cat  or 
wild  cats,  having  the  ears  thereof,  before  any  justice  of  the  peace  in  and 
for  the  said  counties  of  Mifflin,  Columbia  and  Northampton,  it  shall  be 
the  duty  of  such  justice  to  examine  such  person  or  persons,  on  oath  or 
affirmation,  touching  the  place  where  and  the  time  when  such  fox  or  foxes, 
wild  cat  or  wild  cats,  was  or  were  taken  and  killed ;  and  if  the  place  or  places 
of  such  taking  and  killing  shall  be  found  to  be  within  the  bounds  of  the  proper 
county,  it  shall  be  the  duty  of  such  justice  to  give  the  person  or  persons  a 
certificate  of  the  fact  to  the  commissioners  of  the  county,  together  with  the 
scalps,  as  aforesaid,  and' the  said  commissioners,  upon  the  receipts  thereof, 
shall  immediately  have  such  scalp  or  scalps  destroyed,  and  thereupon  draw 
their  warrant  on  the  county  treasurer  of  the  proper  county ;  for  the  scalp 
of  a  full  grown  fox,  fifty  cents,  and  if  for  the  scalp  of  a  full  grown  wild 
cat,  two  dollars,  and  for  those  that  are  not  full  grown,  for  half  the  amount 
for  each  and  every  scalp  so  produced,  as  aforesaid,  and  it  shall  be  the  duty 
of  such  treasurer,  and  he  is  hereby  directed  to  pay  the  amount  of  said 
order  :  Provided  hoivever,  that  the  premium  to  be  paid  on  fox  scalps,  shall 
be  limited  to  red  foxes  only,  so  far  as  regards  Mifflin  county;  and  that 
part  of  the  act  of  the  fourth  of  May,  one  thousand  eight  hundred  and  thir- 
ty-two, relating  to  the  premium  on  fox  scalps  in  the  county  of  York,  which 
was  repealed  at  the  last  session,  is  hereby  re-enacted. 
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Appropriation  to  the  Western  peni- 
tentiary, 

Appropriation  to  the  Eastern  peni- 
tentiary, 

Manufacturing  accounts  to  be  kept, 

Vagrant  apartment  to  be  erected  in 
Philadelphia, 

Vagrants  and  disorderly  persons  to 


be  confined  in  the  vagrant  apart- 
ment, 

Duty  of  inspectors, 

How  balances  due  for  materials,  &c, 
to  be  paid, 

Duty  of  county  commissioners, 

Duties  of  the  inspectors  of  the  Phi- 
ladelphia county  prison, 


Act  of  22d  March  1836,  Pamph.  p.  173. 

An  act  making  appropriation  to  the  Eastern  and  Western  penitentiaries,  and  for 

other  purposes. 

1.  Sect.  I.  The  sum  of  twenty  thousand  dollars  be,  and  the  same  is 
hereby  appropriated  for  the  completion  of  the  Western  penitentiary,  and 
the  construction  of  a  culvert  from  the  same  to  the  Alleghany  river,  to  be 
paid  out  of  any  unappropriated  moneys  in  the  treasury,  to  be  paid  by 
warrants  drawn  by  the  governor,  in  favour  of  the  inspectors  of  said  peni- 
tentiary :  Provided,  That  the  governor  shall  have  full  power  to  draw 
warrants  for  said  money,  in  such  instalments  only  as  in  his  opinion  the 
progress  of  the  work  requires  :  And  provided  also,  That  the  said  inspec- 
tors furnish  a  detailed  statement  of  their  accounts  to  the  accountant  de- 
partment half  yearly,  to  be  settled  and  adjusted  in  the  usual  manner. 

2.  Sect.  II.  The  sum  of  fifteen  thousand  dollars  be,  and  the  same  is 
hereby  appropriated  to  the  Eastern  penitentiary,  and  the  sum  of  five 
thousand  dollars  be,  and  the  same  is  hereby  appropriated  to  the  West- 
ern penitentiary,  as  funds  to  be  applied  exclusively  to  manufacturing 
purposes  :  Provided,  That  the  articles  manufactured  in  said  prisons  shall 
not  be  sold  to  persons  within  this  commonwealth  at  lower  prices  than 
articles  of  like  quality  are  sold  by  others,  or  in  any  manner  come  into 
competition  with  f/ee  labour;  the  sum  of  fifteen  thousand  dollars  to 
be  paid  to  the  inspectors  of  the  Eastern,  and  the  sum  of  five  thousand 
dollars  to  be  paid  to  the  inspectors  of  the  Western  penitentiary,  out  of 
any  unappropriated  moneys  in  the  treasury,  to  be  paid  by  warrants  drawn 
by  the  governor  in  favour  of  the  inspectors  of  the  respective  penitentia- 
ries. 

3.  Sect.  III.  The  respective  board  of  inspectors  shall  cause  to  be 
kept  separate  and  distinct  accounts,  to  be  called  the  manufacturing  ac- 
counts, which  shall  be  charged  with  the  said  sums  of  fifteen  and  five 
thousand  dollars  respectively,  and  in  their  annual  settlement,  they  shall 
forward  a  copy  of  the  same  to  the  accounting  department,  and  the  said 
fund  shall  be  exclusively  held  as  a  capital  for  the  purchase  of  the  raw 
material  for  the  manufacturing  department,  particularly  stating  the  quality 
of  articles  manufactured  there,  their  different  kinds,  the  quantity  sold 
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during-  the  last  year,  as  well  as  the  quantity  on  hand,  and  the  amount  of 
profits,  if  any  have  accrued,  so  as  to  show  the  exact  state  of  the  capital, 
as  near  as  may  be,  at  the  time  of  making  such  statement,  and  the  inspec- 
tors shall  not,  under  any  contingencies,  allow  the  same  to  be  reduced  to 
less  than  the  respective  sums  of  fifteen  and  five  thousand  dollars :  Pro- 
vided, That  at  the  end  of  seven  years,  the  sums  hereby  granted  by  the 
second  section  of  this  act,  shall  he  returned  to  the  commonwealth. 

4.  Sect.  V.  It  shall  be  the  duty  of  the  commissioners  for  the  erec- 
tion of  a  new  prison  and  a  debtors'  apartment  within  the  city  and  county 
of  Philadelphia,  to  select  and  purchase  a  suitable  site  in  the  city  or  county 
of  Philadelphia,  the  title  of  which  shall  be  vested  in  the  commissioners 
of  said  county,  and  erect  thereon  a  building  to  be  called  the  Vagrant  Apart- 
ment of  the  city  and  county  of  Philadelphia;  and  the  expense  of  erecting 
the  same  shall  be  provided  for  and  defrayed  by  the  county  commissioners 
of  said  county,  on  warrants  drawn  on  them  by  the  commissioners  for 
building  said  prison ;  and  the  said  county  commissioners  are  hereby  au- 
thorized and  required  to  raise  the  money  necessary  therefor,  in  any  mode 
or  manner  in  which  money  for  the  ordinary  purposes  and  expenses  of 
said  county  may  by  law  be  raised  or  obtained. 

5.  Sect.  VI.  All  persons  who  may  be  convicted,  according  to  the  ex- 
isting laws  of  this  commonwealth,  before  the  mayor,  recorder  or  any  alder- 
man of  the  city  of  Philadelphia,  or  before  any  alderman  or  justice  of  the 
peace  of  the  county  of  Philadelphia,  as  a  vagrant  or  disorderly  person, 
shall  be  sentenced  to  suffer  confinement,  at  suitable  employment,  in  the 
vagrant  apartment  of  the  city  and  county  of  Philadelphia,  for  the  term  of 
one  month,  and  be  fed,  clothed  and  treated  as  convicts  in  the  Philadelphia 
county  prison  are  directed  to  be  fed,  clothed  and  treated. 

6.  Sect.  VII.  So  soon  as  the  vagrant  apartment  is  finished,  furnished 
and  prepared  for  the  reception  of  vagrants,  it  shall  be  the  duty  of  the  in- 
spectors appointed  under  the  act  entitled  "A  supplement  to  the  act  en- 
titled An  act  to  provide  for  the  erection  of  a  new  prison  and  a  debtors' 
apartment  within  the  city  and  county  of  Philadelphia,  and  for  the  sale  of 
the  county  prison  in  Walnut  street  in  said  city,"  passed  the  fourteenth 
day  of  April,  Anno  Domini  eighteen  hundred  and  thirty-five,  to  take 
charge  of  the  same,  and  to  adopt  such  rules  and  regulations,  and  appoint 
such  officers  and  keepers  as  they  may  deem  necessary. 

7.  Sect.  VIII.  The  commissioners  of  the  county  of  Philadelphia  are 
hereby  authorized  and  required  to  pay  over  to  the  commissioners  for  the 
erection  of  a  new  prison  and  a  debtors'  apartment  for  the  city  and  county 
of  Philadelphia,  such  amount  of  money  as  may  be  required  by  the  said 
commissioners  to  liquidate  the  balances  due  for  materials  and  workman- 
ship, and  to  furnish  the  southern  block  of  cells  of  the  Philadelphia  county 
prison,  and  prepare  the  same  for  the  reception  of  prisoners  :  Provided, 
The  sum  required  does  not  exceed  thirty  thousand  dollars. 

8.  Sect.  IX.  After  the  new  county  prison  and  debtors'  apartment, 
and  the  vagrant  apartment  for  the  city  and  county  of  Philadelphia,  have 
been  completed,  and  the  inspectors  of  the  Philadelphia  county  prison 
have  taken  possession  of  the  same,  and  the  Arch  street  prison  has  been 
disposed  of,  and  the  proceeds  of  the  sale,  together  with  the  proceeds 
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arising  from  1  lie  sale  of  the  Walnut  street  prison,  and  Prune  street  apart- 
ment, has  been  applied  to  the  extinguishment  of  the  certificate  of  loans 
issued  by  the  commissioners  for  the  erection  of  a  new  county  prison  and 
a  debtors'  apartment,  so  far  as  the  same  can  be  extinguished,  the  balance 
of  the  said  sales  shall  then  lie  paid  into  the  county  treasury  by  the  said 
commissioners;  and  they  are  hereby  authorized  to  deliver  their  books  and 
vouchers  to  the  commissioners  of  Philadelphia  county,  who  are  hereby 
required  to  take  charge  of  the  same,  to  issue  their  certificates  of  stock, 
make  transfers,  and  pay  principal  and  interest  on  loans  as  they  become 
due ;  and  from  that  period  the  duties  required  to  be  performed  by  the 
commissioners  for  the  erection  of  a  new  county  prison  and  a  debtors' 
apartment,  as  relates  to  the  payment  of  the  interest  on  the  loans,  and  to 
the  transfer  of  the  same,  shall  devolve  on  the  commissioners  of  Philadel- 
phia county,  and  that  the  duties  of  the  commissioners  for  the  erection  of 
the  said  prison  and  debtors'  apartment,  shall  cease  and  determine  :  Pro- 
vided, That  in  the  settlement  of  the  accounts  of  the  inspectors  of  the  pri- 
son and  guardians  of  the  poor,  the  auditors  shall  attend  at  the  prison  and 
almshouse  respectively;  and  no  book  or  papers  shall  be  taken  from  said 
institutions :  Provided,  The  foregoing  provisions  in  relation  to  a  vagrant 
apartment,  shall  be  first  approved  by  the  county  board. 


Act  of  1st  April  1836.  Pamph.  p.  347. 

A  supplement  to  an  act  entitled  "  An  act  to  authorize  Elizabeth  R.  Olden,  guar- 
dian of  Joseph  Olden,  a  lunatic,  and  Mary  Hoffmaster,  to  sell  and  convey  certain 
real  estate,  and  for  other  purposes." 

9.  Sect.  II.  The  inspectors  of  the  Philadelphia  county  prison,  shall 
cause  such  convicts  as  are  now  confined  in  the  prison  on  Arch  street,  in 
said  county,  who  by  their  sentences  are  not  subject  to  the  punishment  of 
separate  or  solitary  confinement,  and  such  of  the  convicts  as  by  their 
sentences  are  subject  to  labour,  or  hard  labour,  for  part  of  their  term  of 
imprisonment,  and  to  separate  or  solitary  confinement  for  the  other  part 
of  the  term  of  their  imprisonment,  to  be  removed  therefrom  to  the  Phila- 
delphia county  prison  ;  and  the  convicts  so  removed,  shall  be  kept  and 
undergo  their  respective  sentences  until  the  expiration  of  their  respective 
terms  of  imprisonment,  or  be  otherwise  legally  discharged,  in  all  respects 
conformably  and  according  to  their  respective  sentences,  and  so  much  of 
the  several  acts  of  assembly,  establishing  or  regulating  the  jail  of  the  city 
and  county  of  Philadelphia,  as  requires  the  application  of  separate  or  soli- 
tary confinement  to  convicts  therein  imprisoned,  shall  be  suspended,  so 
far  as  respects  the  above  described  prisoners,  during  the  terms  of  their  im- 
prisonment, so  that  the  sentences  of  such  removed  convicts  may  in  all  re- 
spects be  carried  into  strict  and  exact  execution,  in  the  prison  to  which 
they  shall  be  so  removed. 
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Governor   to  appoint  a  state  geolo-  1  Geological  specimens  to  be  sent  to 

gist — his  duties,  1          the  secretary  of  the  commonwealth, 

Geologist  to  make  survey  of  the  state,  2     Duty  of  chemist, 

To  make  an  annual  report  to  the  sec-  Annual  appropriation  to  pay  expen- 
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Act  of  29th  March  1836,  Pamph.  p.  225. 

An  act  to  provide  for  a  geological  and  mineralogical  survey  of  the  state. 

1.  Sect.  I.  The  governor  is  hereby  authorized  and  required,  within 
thirty  days  after  the  passage  of  this  act,  to  appoint  a  state  geologist,  of 
talents,  integrity,  and  suitable  scientific  and  practical  knowledge  of  his 
profession,  who  will  appoint  as  his  assistants  two  geologists,  also  of  integ- 
rity and  competent  skill,  one  of  whom  shall  also  be  a  scientific  and  prac- 
tical mineralogist,  and  the  said  state  geologist  shall  also  appoint  a  com- 
petent, practical,  analytical  and  experimental  chemist  to  assist  him  in  his 
duties. 

2.  Sect.  II.  It  shall  be  the  duty  of  the  said  state  geologist  and  his  as- 
sistants, immediately  to  commence,  and  to  carry  on  with  as  much  expe- 
dition and  despatch  as  may  be  consistent  with  minuteness  and  accuracy, 
and  in  accordance  with  a  plan  previously  submitted  to  the  secretary  of 
the  commonwealth,  a  geological  and  mineralogical  survey  of  the  state, 
with  a  view  to  determine  the  order,  succession,  arrangement,  relative  posi- 
tion, and  the  dip  or  inclination  and  also  the  comparative  magnitude  of 
the  several  strata  or  geological  formations  within  the  state,  and  to  disco- 
ver and  examine  all  beds  and  deposits  of  ores,  coals,  clays,  marls,  and  such 
other  mineral  substances  as  may  be  deemed  useful  or  valuable,  together 
with  such  other  duties  as  may  be  necessary  to  make  a  full  and  complete 
geological  and  mineralogical  survey  of  the  state. 

3.  Sect.  III.  It  shall  further  be  the  duty  of  the  said  state  geologist, 
on  or  before  the  first  day  of  January  in  each  and  every  year,  during  the 
time  necessarily  occupied  by  said  survey,  to  make  an  annual  report  of 
t!i"  pr  giess  of  the  said  survey,  accompanied  with  such  maps,  drawings 
and  specimens,  as  may  be  necessary  and  proper  to  exemplify  and  elu- 
cidate the  same,  to  the  secretary  of  the  commonwealth,  who  shall  imme- 
lliately  lay  such  report  before  the  legislature. 

4.  Sect.  IV.  The  said  state  geologist  is  further  required  to  cause  to 
be  represented  on  the  map  of  this  commonwealth,  by  colours  and  other  ap- 
propriate means,  the  various  areas  occupied  by  the  different  geological 
formations  in  the  state,  and  to  mark  thereon  the  localities  of  the  respective 
beds  or  deposits  of  the  various  mineral  substances  discovered,  and  on 
the  completion  of  the  survey,  to  compile  a  memoir  of  the  geology  and 
mineralogy  of  the  state,  comprising  a  complete  account  of  the  leading 
subjects  and  discoveries  which  have  been  embraced  in  the  survey. 

5.  Sect.  V.  The  said  state  geologist  shall  also  send  to  the  secretary  of 
the  commonwealth  such  specimens  of  the  rocks,  ores,  coals,  soils,  fossils 
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and  mineral  products  discovered,  as  lie  may  deem  proper  and  necessary,  in 
order  to  form  a  complete  cabinet  collection  of  specimens  of  the  geology 
and  mineralogy  of  the  state,  and  the  said  secretary  of  the  commonwealth 
shall  cause  them  to  be  deposited  in  proper  order,  in  some  convenient 
room  in  the  state  capitol,  there  to  be  preserved  for  public  inspection  ;  the 
said  geologist  is  further  required  to  famish  similar  specimens  of  the 
geology  and  mineralogy  of  each  county  in  the  states,  to  the  commis- 
sioners of  said  county,  who  shall  cause  the  same  to  be  properly  deposited 
and  arranged  for  public  inspection,  in  a  room  of  the  county  courthouse, 
or  some  other  convenient  place  in  the  county. 

6.  Sect.  VI.  It  shall  be  the  duty  of  the  chemist  appointed  as  afore- 
said, to  make  full  and  complete  examinations,  assays  and  analyses  of  all 
such  rocks,  ores,  soils,  mineral  substances  and  mineral  waters,  as  may 
be  submitted  to  him  by  the  state  geologist,  and  to  furnish  him  with  a 
detailed  and  complete  account  of  the  results  so  obtained. 

7.  Sect.  VII.  For  the  purpose  of  carrying  on  and  completing  the  said 
geological  and  mineralogical  survey,  the  sum  of  six  thousand  four  hun- 
dred dollars  is  hereby  annually  appropriated  for  five  years,  to  be  expend- 
ed as  follows  :  for  the  annual  salary  of  the  state  geologist  two  thousand 
dollars  ;  for  that  of  each  of  the  assistant  geologists  twelve  hundred  dollars  ; 
and  for  the  annual  compensation  of  the  chemist,  in  full  for  all  services 
performed  and  expenses  incurred  by  him,  one  thousand  dollars  ;  the  re- 
maining one  thousand  dollars,  if  necessary,  to  be  appropriated  to  the 
incidental  expenses  of  the  geologists,  incurred  in  the  prosecution  of  the 
survey,  and  the  duties  enjoined  on  them  by  this  act :  Provided,  That  the 
said  salaries  shall  not  commence  until  the  said  geologists  and  chemist 
shall  have  entered  upon  the  execution  of  their  duties,  and  that  on  the 
completion  of  said  survey  and  the  duties  connected  with  it,  they  shall 
wholly  cease  and  determine. 
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(See  antea,  p.  253.) 


I.  JURISDICTION     OF     THE     COURTS,     AND 

HOW  EXERCISED. 

Courts  of  common  pleas  to  have  pow- 
er to  grant  relief'  to  insolvent  debt- 
ors.        •  1 

To  what  court  application  is  to  be 
made,  2 

Six  months  residence,  or  three  months 
confinement  necessary,  3 

II.  PROCEEDINGS  TO  OBTAIN  A  DISCHARGE 

FROM  CONFINEMENT  OR  CUSTODY. 

Judge  may  make  an    order  of  dis- 
charge, on  a  bond  being  given,  4 
What  the  order  shall  contain,  5 
Condition  of  the  bond  to  be  given  by 

the  debtor,  G 

Effect  of  the  order  or  discharge,  7 

Debtor  arrested  on  the  bail  piece, 
may  give  new  bail,  8 

III.  OF  THE  PETITION,  AND    PROCEEDINGS 

THEREON. 

Every  petition  to  be  accompanied 
with  certain  schedules,  &c,  9 

Court  to  fix  a  time  for  hearing  the 
petitioner,  10 

Notice  to  be  given  to  creditors  of  the 
hearing,  II 

Petitioner  to  exhibit  an  account  of 
his  affairs,  and  submit  himself  for 
examination,  12 

Oath  to  be  administered  to  petitioner,     13 

Petitioner  to  execute  an  assignment,     14 

Court  to  make  an  order  exempting 
petitioner  from  imprisonment,  15 

Such  order  to  be  a  sufficient  warrant 
for  his  discharge,  16 

Proviso,  that  in  certain  actions  found- 
ed upon  tort,  &c,  the  defendant 
shall  not  be  entitled  to  his  dis- 
charge, until  he  shall  have  been 
confined  at  least  sixty  days,  17 

Court  may  make  an  order  for  the  pro- 
duction of  books,  &c,  18 

Court  may  make  an  order  on  the  in- 
solvent to  answer  interrogatories, 
&c,  19 

IV.  OF  THE  POWERS  AND  DUTIES  OF  THE 
TRUSTEES,  AND  OF  DISTRIBUTION  AMONG 
THE  CREDITORS  OF  AN  INSOLVENT. 

Trustees  to  give  bond,  20 

Trustees  to  give  notice  of  their  ap- 
pointment, &c,  21 


Actions  brought  by  the  debtor  not  to 
abate,  &c,  22 

Trustees  to  have  power  to  compound, 
&c,  23 

Trustees  to  collect  debts,  and  within 
twelve  'months,  to  make  distribu- 
tion, 24 

Trustees  to  appoint  a  time  and  place 
for  receiving  proofs  of  debts,  and 
to  make  report,  25 

Notice  to  be  given  of  such  report, 
and  it  may  be  confirmed,  if  no  ex- 
ceptions, &c,  26 

Certain  costs  and  debts  to  be  prefer- 
red, 27 

Goods  liable  to  distress,  not  to  be  re- 
moved until  the  arrears  of  rent  are 
paid,  28 

A  second  and  other  dividends  may 
be  made,  29 

After  distribution, the  trusteesto state 
and  file  their  accounts,  3C 

V.  EFFECT  OF  THE  DISCHARGE  UPON  THE 
PETITIONER,  AND  UPON  OTHER  PERSONS. 

If  personal  notice  given,  the  dis- 
charge shall  effect  only  those  to 
whom  such  notice  is  given,  31 

Effect  of  the  discharge  of  a  petitioner 
who  may  be  arrested,  &c,  out  of 
his  own  county,  32 

The  discharge  of  an  insolvent  not  to 
release  other  persons,  33 

VI.  OF    THE    PROPERTY    OF  AN    INSOLVENT 
AT  THE  TIME  OF  HIS  DISCHARGE. 

The  trustees  to  be  vested  with  all  his 
property,  and  to  be  competent  to 
sue,  &c,  34 

Provisoes  relating  to  bona  fide  con- 
veyances, &c,  35 

Trustees  may  recover  property  con- 
veyed to  fraud  of  creditors,  &c,         36 

Choses  in  action  of  the  wife  of  an  in- 
solvent, not  to  vest  in  trustees,  37 

Debtors  may  retain  certain  articles,       38 

If  the  debtor  shall  satisfy  his  credi- 
tors, the  court  may  order  his  pro- 
perty, &c,  to  be  restored,  39 

VII.  OF  THE    AFTER-ACQUIRED    PROPERTY 

OF  AN   INSOLVENT. 

After-acquired  property  to  be  sub- 
ject to  his  debts,  &c,  40 

Proceedings  if  a  majority  in  number 
and  value  of  his  creditors  consent 
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to  the  exemption  of  his  after-ac- 
quired property,  41 

VIII.    OF  CRIMINAL   PROCEEDINGS  ACAINST 
INSOLVENTS. 

The  court  to  commit  the  petitioner 
to  jail,  in  certain  cases,  42 

Penalty  on  conviction  of  certain  of- 
fences, 43 

Prisoner  to  be  discharged  if  no  bill 
found,  &c,  44 

Penalty  on  colluding  with  an  insol- 
vent debtor,  «fcc,  45 


Penalty  on  conviction  of  perjury,  46 

IX.    WHEN  RELIEF   MAY    BE  GIVEN  TO  PER- 
SONS SENTENCED  BY   A  CRIMINAL  COURT. 

The  court  to  have  power  under  cer- 
tain circumstances,  to  discharge' 
insolvent  offenders,  sentenced  to 
lines,  &c., 

Persons  Confined  for  a  debt  not  ex- 
ceeding fifteen  dollars,  and  costs, 
may  be  discharged  after  thirty 
days'  confinement,  &c, 

When  act  to  go  into  effect, 


47 


48 
49 


Act  of  16th  June  1836,  Pamph.  p.  729. 

An  act  relating  to  insolvent  debtors. 

1.  Sect.  I.  The  several  courts  of  common  pleas  of  this  common- 
wealth, shall  have  power  to  grant  relief  to  insolvent  debtors  residing,  or 
being  within  this  commonwealth,  on  application  made  in  the  manner 
hereinafter  provided. 

2.  Sect.  II.  The  jurisdiction  of  the  said  courts  may  be  exercised  as 
follows,  and  not  otherwise,  viz. : 

I.  In  the  case  of  a  person  arrested  or  detained  by  virtue  of  any  process 
issued  in  any  civil  suit  or  proceeding,  for  the  recovery  of  money  or 
damages,  or  for  the  non  performance  of  any  decree  or  sentence  for  the 
payment  of  money,  without  collusion  with  the  plaintiff,  the  court  of 
common  pleas  of  the  county  in  which  such  debtor  shall  be  arrested  or 
detained,  shall  have  power  to  grant  relief  as  aforesaid. 

II.  In  the  case  of  a  person  held  on  a  bail  piece  issued  in  any  such  suit  or 
proceeding,  the  court  of  common  pleas  of  the  county  in  which  the  suit 
was  instituted,  shall  have  power  to  grant  relief,  as  aforesaid. 

III.  In  the  case  of  a  debtor  not  arrested,  detained,  or  held  as  aforesaid, 
such  power  may  be  exercised  by  the  court  of  common  pleas  of  the 
county  in  which  such  debtor  shall  reside. 

3.  Sect.  III.  But  no  debtor  shall  be  entitled  to  relief  under  this  act, 
unless  he  shall  have  resided  within  this  commonwealth,  for  six  months 
immediately  preceding  his  application  to  the  court,  or  shall  have  been 
confined  in  jail  for  three  months  immediately  preceding  such  application. 

4.  Sect.  IV.  It  shall  be  lawful  for  any  judge  of  the  court  of  common 
pleas  aforesaid,  or  for  the  prothonotary  of  such  court,  to  make  an  order 
for  discharge  of  any  debtor  arrested,  detained,  or  held  by  virtue  of  any 
process  or  bail  piece,  as  aforesaid,  on  his  giving  a  bond  to  the  plaintiff  in 
such  suit,  or  proceeding  in  such  amount,  and  with  such  security  as  shall 
be  approved  by  such  judge  or  prothonotary. 

5.  Sect.  V.  The  order  of  the,  judge  or  prothonotary  as  aforesaid, 
shall  direct  the  officer  or  other  person  having  such  debtor  in  custody  or 
confinement,  forthwith  to  discharge  such  debtor,  on  his  paying  the  jail 
fees,  if  any  be  due. 

6.  Sect.  VI.  The  condition  of  the  bond  to  be  given  as  aforesaid,  shall 
be,  that  the  said  debtor  shall  appear  at  the  next  term  of  the  court  of  com- 
mon pleas  of  the  said  county,  and  then  and  there  present  his  petition,  for 
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the  benefit  of  the  insolvent  laws  of  this  commonwealth,  and  comply  with 
all  the  requisitions  of  the  said  law,  and  abide  all  the  orders  of  the  said 
court  in  that  behalf,  or  in  default  thereof,  and  if  he  fail  in  obtaining  his 
discharge  as  an  insolvent  debtor,  that  he  shall  surrender  himself  to  the 
jail  of  the  said  county. 

7.  Sect.  VII.  The  officer  or  other  person  having  such  debtor  in  con- 
finement or  custody,  shall  be  exonerated,  on  making  a  return  of  the  order 
aforesaid,  on  the  process  by  which  such  debtor  was  held,  and  such  order 
being  filed  with  any  officer  or  magistrate,  by  whom  any  bail  piece  was 
issued,  shall  entitle  the  bail  to  be  exonerated,  as  effectually  as  if  the 
debtor  had  been  surrendered  and  confined  in  prison  on  such  bail  piece. 

8.  Sect.  VIII.  Provided,  That  nothing  herein  contained,  shall  pre- 
vent a  debtor  arrested  on  a  bail  piece,  from  giving  new  bail,  according  to 
law,  and  obtaining  his  release  thereby. 

9.  Sect.  IX.  Every  petition  for  relief,  as  aforesaid,  shall  be  accom- 
panied with  the  following  schedules  : 

I.  A  statement  of  all  the  estate,  effects  and  property  of  the  petitioner, 
wheresoever  situate,  and  of  whatsoever  kind. 

II.  A  statement  of  the  debts  due  by  him,  containing  the  names  of  his  cre- 
ditors, the  amount  due  to  each,  and  the  nature  or  character  of  the  debt, 
so  far  as  he  can  ascertain  the  same. 

III.  A  statement  of  the  causes  of  his  insolvency,  and  of  the  extent  of  his 
losses,  if  any. 

And  the  facts  set  forth  in  such  petition  and  statements  shall  be  verified 
by  the  oath  or  affirmation  of  the  petitioner. 

10.  Sect.  X.  It  shall  be  the  duty  of  the  court  to  which  any  such  pe- 
tition may  be  presented  to  fix  a  time  for  the  hearing  of  the  same,  either 
by  a  general  rule,  or  by  an  order  to  be  made  in  the  particular  cause,  if  the 
circumstances  of  the  case  shall  require  it. 

11.  Sect.  XI.  Notice  of  the  time  and  place  fixed  for  the  hearing,  as 
aforesaid,  shall  be  given  by  the  petitioner  to  his  creditors,  at  least  fifteen 
days  before  such  hearing,  either  personally,  or  by  advertisement  published 
in  one  or  more  newspapers,  as  the  court  may  direct. 

12.  Sect.  XII.  At  the  time  and  place  fixed  for  the  hearing,  the  peti- 
tioner shall  exhibit  to  the  court  a  just  and  true  account  of  his  debts,  cre- 
dits and  estate,  whatsoever,  and  wheresoever  situate,  and  if  so  required, 
shall  produce  all  books  and  papers  in  his  possession,  or  under  his  control, 
relating  to  his  business  and  estate,  and  shall  answer  all  questions  that  may 
be  put  to  him  by  the  court,  or  (under  their  control)  on  the  part  of  his 
creditors,  touching  the  same,  and  shall  satisfy  the  court  that  he  has  not 
concealed  or  conveyed  to  any  person  whomsoever,  for  the  use  of  himself, 
or  any  of  his  family  or  friends,  or  whereby  to  expect  any  future  benefit  to 
him  or  them,  any  part  of  his  estate,  effects  or  credits. 

13.  Sect.  XIII.  If,  upon  examination  of  the  petitioner  as  aforesaid, 
there  shall  not  arise  a  strong  presumption  of  fraud,  and  if  the  petitioner 
shall  in  other  respects  appear  to  be  entitled  to  relief,  the  court  shall  direct 
an  oath  or  affirmation,  in  the  following  form,  to  be  administered  to  such 
petitioner. 

"  I,  A.  B.,  do  swear  or  affirm,  that  I  will  deliver  up  and  transfer  to  my 
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trustees,  for  the  use  of  my  creditors,  all  my  properly  that  I  have,  or  claim 
any  tide  to,  or  interest  in,  at  this  time,  and  all  debts,  rights  and  claims 
which  I  now  have,  or  that  I  am  in  any  respect  entitled  to,  in  possession, 
reversion  or  remainder;  and  that  I  have  not,  directly  or  indirectly,  at  any 
time,  given,  sold,  conveyed,  leased,  disposed  of  or  entrusted  any  part  of 
my  property,  rights  or  claims,  to  any  person,  whereby  to  defraud  my 
creditors,  or  any  of  them,  or  to  secure,  receive  or  expect  any  profit,  benefit 
or  advantage  thereby." 

14.  Sect.  XIV.  The  petitioner  shall  thereupon  execute  an  assignment 
of  all  his  estate,  property  and  effects,  whatsoever,  to  such  trustees  as  may 
be  nominated  by  two-thirds  in  number  and  value  of  the  creditors-  then 
attending,  either  in  person  or  by  attorney,  or  in  default  of  such  nomina- 
tion, as  shall  be  appointed  by  the  court. 

15.  Sect.  XV.  When  such  assignment  shall  have  [been]  executed, 
the  court  shall  make  an  order  that  the  petitioner  shall  not  at  any  time 
thereafter  be  liable  to  imprisonment,  by  reason  of  any  judgment  or  decree 
obtained  for  the  payment  of  money  only,  or  for  any  debt,  damages,  costs 
or  sum  of  money  contracted,  accrued  or  occasioned,  and  due  before  the 
time  of  such  order. 

16.  Sect.  XVI.  The  order  of  the  court,  as  aforesaid,  shall  be  a  suffi- 
cient warrant  for  the  discharge  of  the  petitioner  from  imprisonment,  if  he 
shall  be  in  confinement  at  the  time  of  such  order,  or  shall  be  at  any  time 
afterwards  arrested,  by  virtue  of  process  in  any  action  or  proceeding  for  the 
recovery  of  any  debt  or  demand,  as  aforesaid,  on  his  giving  a  warrant  of 
attorney,  if  arrested  on  mesne  process,  to  appear  to  the  action,  and  plead 
thereto. 

17.  Sect.  XVII.  Provided,  That  if  the  petitioner  shall  be  in  custody 
or  confinement  at  the  time  of  such  order,  by  virtue  of  process  issued  upon 
any  judgment  obtained  against  him  in  an  action  founded  upon  actual  force, 
or  upon  actual  fraud  or  deceit,  or  in  an  action  for  a  libel  or  slander,  mali- 
cious prosecution  or  conspiracy,  or  in  an  action  for  seduction,  or  criminal 
conversation,  where  the  damages  found  by  the  jury  shall  exceed  the  sum 
of  one  hundred  dollars  ;  or  if  such  petitioner  shall  be  afterwards  arrested 
by  virtue  of  process  issued  upon  any  such  judgment  obtained  against  him 
previously  to  such  order,  he  shall  not  be  entitled  to  be  discharged  from 
such  imprisonment  or  arrest,  until  he  shall  have  been  in  actual  confine- 
ment during  a  term  of  at  least  sixty  days. 

18.  Sect.  XVIII.  It  shall  also  be  lawful  for  the  said  court,  upon  the 
application  of  the  trustees  of  any  insolvent,  to  make  an  order  for  the  ap- 
pearance of  such  insolvent,  at  such  time  and  place  as  may  be  fixed  by  the 
court,  to  answer  upon  any  interrogatory,  or  otherwise,  to  such  questions 
as  may  be  propounded  on  the  part  of  the  said  trustees,  touching  the  estate 
and  property  of  such  insolvent  at  the  time  of  his  assignment  to  the  said 
trustees,  and  to  enforce  their  orders  in  the  premises,  by  attachment. 

19.  Sect.  XIX.  It  shall  be  lawful  for  the  court,  either  before  or  after 
the  discharge  of  any  petitioner  as  aforesaid,  to  make  an  order  upon  such 
petitioner  to  produce  and  deposit,  either  with  the  prothonotary  of  the  court, 
or  with  the  trustees,  all  books,  documents,  papers  and  muniments  of  title, 
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in  his  possession,  or  under  his  control,  relating  to  the  estate  and  property 
of  such  petitioner,  and  to  enforce  such  order  by  attachment. 

20.  Sect.  XX.  Every  trustee  of  an  insolvent  as  aforesaid,  shall,  be- 
fore acting  as  such,  give  bond  to  the  commonwealth,  in  such  penalty,  and 
with  such  security  as  shall  be  satisfactory  to  the  court,  with  condition  for 
the  faithful  execution  of  his  trust. 

21.  Sect.  XXI.  It  shall  be  the  duty  of  the  said  trustees,  immediately 
after  giving  bond  as  aforesaid,  to  give  notice  of  their  appointment,  in  at 
least  one  newspaper  published  in  the  same  county,  during  at  least  four 
weeks,  together  with  their  names  and  places  of  abode,  and  they  shall  in 
such  notice,  require  all  persons  indebted  to  such  insolvent,  or  holding 
property  belonging  to  him,  to  pay  and  deliver  all  such  sums  of  money  and 
property  due,  and  belonging  to  such  insolvent,  to  the  said  trustees,  and 
they  shall  also  therein  desire  all  creditors  of  the  insolvent,  to  present 
their  respective  accounts  or  demands. 

22.  Sect.  XXII.  No  actions  or  other  legal  proceedings  instituted  by 
any  such  debtor,  and  pending  at  the  time  of  the  appointment  of  a  trustee 
or  trustees,  as  aforesaid,  shall  abate  thereby,  but  the  same  shall  be  con- 
tinued by,  and  enure  to  the  benefit  of  such  trustee  or  trustees. 

23.  Sect.  XXIII.  The  trustees  of  such  insolvent,  shall  have  power 
to  compound  with  his  debtors,  in  case  of  controversy,  and  to  settle  the 
same  by  arbitration  or  otherwise,  and  the  same  right  to  set  off  shall  exist, 
where  there  shall  be  mutual  debts  between  the  insolvent  and  such  debtors 
as  in  other  cases. 

24.  Sect.  XXIV.  It  shall  be  the  duty  of  such  trustees,  forthwith  to 
proceed  to  collect  the  debts,  and  to  convert  the  real  and  personal  estate  of 
such  insolvent  into  cash,  and  within  twelvemonths  from  the  time  of  their 
appointment,  to  make  distribution  of  the  net  proceeds  thereof,  in  the 
manner  hereinafter  directed:  Provided,  That  it  shall  be  competent  for 
the  court,  on  application  by  such  trustees,  to  enlarge  the  time  for  such 
distribution,  or  to  order  distribution  from  time  to  time,  if  any  legal  pro- 
ceeding should  be  pending,  or  any  estate  or  effects  of  such  insolvent  should 
remain  undisposed  of,  or  be  discovered  after  the  period  fixed  for  such  dis- 
tribution. 

25.  Sect.  XXV.  It  shall  be  the  duty  of  the  trustees  to  appoint  a  cer- 
tain time  and  place  for  receiving  the  proofs  of  the  creditors,  in  support  of 
their  respective  claims,  of  which  public  notice  shall  be  given,  and  on  the 
day  so  appointed,  they  shall  proceed  to  receive  the  proof  of  the  several 
creditors,  and  shall  determine  upon  the  same,  and  having  stated  their  ac- 
counts, and  ascertained  the  proportionate  sum  payable  to  each  creditor, 
shall  file  their  report  of  the  same  in  the  office  of  the  prothonotary  of  the 
court  in  which  their  appointment  took  place. 

26.  Sect.  XXVI.  It  shall  be  the  duty  of  such  prothonotary,  to  give 
public  notice  of  the  filing  of  such  report,  by  advertisement,  in  the  man- 
ner directed  by  law,  in  the  case  of  the  accounts  of  assignees  under  a  vo- 
luntary assignment,  and  at  the  next  stated  term  of  the  court,  after  the  filing 
of  the  report,  if  exceptions  shall  not  be  presented  at  such  time  as  may  be 
directed  by  the  rules  of  such  court,  the  report  may  be  confirmed  by  the 
court,  and  the  trustees  shall  thereupon,  make  distribution  accordingly.    ' 

27.  Sect.  XXVII.  Provided,  1.  That  the  fees  and  charges  of  main- 
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tainnnee  due  to  the  jailor  at  the  time  of  the  discharge  of  the  debtor,  being 
approved  by  the  court,  shall  be  first  paid  out  of  the  debtor's  property,  pre- 
vious to  any  distribution :  And  provided,  2.  That  no  preference  shall  be 
allowed  to  debts  due  on  specialties,  but  all  bona  fide  mortgages,  judg- 
ments and  executions,  binding  the  real  or  personal  estate  of  such  insol- 
vent, shall  remain  good  and  effectual  in  law,  and  shall  be  first  satisfied  out 
of  the  debtor's  estate,  according  to  their  priority  of  lien. 

28.  Skct.  XXVIII.  When  any  rent  shall  be  due  by  such  insolvent  at 
the  time  of  his  discharge,  no  goods  or  chattels  upon  the  premises,  in  re- 
spect to  which  such  rent  shall  be  due,  liable  to  distress,  shall  be  removed 
or  disposed  of,  without  the  consent  of  the  landlord,  or  other  person  to 
whom  such  rent  shall  be  due  and  payable,  until  the  same,  not  exceeding 
one  year's  rent,  be  paid,  and  such  landlord,  or  other  person,  may  proceed 
by  distress,  or  otherwise,  as  he  might  have  done  before  such  discharge, 
to  recover  the  same,  not  exceeding  one  year's  rent,  as  aforesaid. 

29.  Sect.  XXIX.  If  the  whole  of  the  estate  shall  not  have  been  dis- 
tributed upon  such  report,  the  trustees  shall  proceed  to  make  a  second  di- 
vidend, of  all  such  moneys  as  shall  come  into  their  hands  after  the  first  di- 
vidend, and  make  report  in  like  manner,  and  the  same  proceedings  shall 
be  had  upon  such  report,  as  are  hereinbefore  provided,  and  so  from  time 
to  time,  until  a  distribution  shall  have  been  made  of  all  the  estate  of  such 
debtor. 

30.  Sect.  XXX.  When  the  trustees  shall  have  completed  the  distri- 
bution of  the  debtor's  estate  among  the  creditors,  as  aforesaid,  they  shall 
cause  an  account  of  the  same  to  be  stated,  and  filed  in  the  office  of  the 
prothonotary  aforesaid. 

31.  Sect.  XXXI.  Whenever  the  court  shall  have  directed  personal 
notice  to  be  given  to  creditors,  of  the  time  and  place  fixed  for  hearing  the 
petition  of  any  debtor,  as  aforesaid,  the  discharge  of  such  debtor  shall  not 
affect  the  rights  and  proceedings  of  those  to  whom  personal  notice  shall 
[jiot]  have  been  given,  according  to  the  order  of  the  court. 

32.  Skct.  XXXII.  The  discharge  of  any  petitioner  who  may  have 
been  arrested  or  imprisoned  in  any  oilier  county  than  that  of  his  residence, 
shall  not  protect  him  from  arrest  or  imprisonment  for  emy  debt,  except 
such  as  may  be  owing  to  the  party  at  whose  suit  such  debtor  was  arrested 
or  imprisoned. 

33.  Sect.  XXXIII.  The  discharge  of  a  debtor  by  virtue  of  this  act, 
shall  not  acquit  or  release  any  other  person  from  any  debt,  contract  or  en- 
gagement, or  other  liability,  to  which  he  was  subject,  but  all  other  persons 
shall  Ire  answerable  for  the  same,  in  like  manner  as  if  such-discharge  had 
not  taken  place. 

34.  Sect.  XXXIV.  The  trustees  appointed  as  aforesaid,  shall  be  deem- 
ed to  be  vested  with  all  the  estate  and  property  of  the  insolvent,  at  the 
time  of  filing  his  petition,  subject  to  all  liens  by  mortgage,  judo-mentor 
otherwise,  existing  at  that  date,  and  it  shall  be  their  duty  to  take  the  same 
into  possession,  and  all  books,  vouchers  and  papers  relating  to  the  same, 
and  shall  be  capable  of  suing  for  and  recovering,  in  their  own  names,  all 
such  estate  and  property,  and  all  debts  and  things  in  action  belono-ino-  or 
appertaining  to  such  insolvent  at  the  time  of  his  petition,  as  aforesaid. 
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35.  Sect.  XXXV.  Provided,  I.  That  no  purchase  or  assignment  of 
the  real  estate,  of  such  insolvent,  situate  within  the  county,  made  bona 
fide,  and  for  a  valuable  consideration,  before  the  date  of  the  assignment 
to  the  said  trustees,  by  or  to  any  person  not  having  actual  notice  or  know- 
ledge of  the  petition  aforesaid,  shall  be  invalidated  or  impeached  thereby. 
IT.  That  no  purchase  or  assignment  of  the  real  estate  of  such  insolvent 

situate  in  any  other  county,  made  bona  fide,  and  for  a  valuable  conside- 
ration, before  the  recording  of  the  assignment  to  such  trustees,  in  such 
other  county,  by  or  to  any  person  not  having  actual  notice  or  knowledge 
of  such  petition  or  assignment,  shall  be  invalidated  or  impeached  there- 

III.  That  no  purchase  or  assignment  of  the  personal  property  of  such 
insolvent,  made  bona  fide,  and  for  a  valuable  consideration,  by  or  to  any 
person  not  having  actual  notice  or  knowledge  of  such  petition  or  assign- 
ment, shall  be  invalidated  or  impeached  thereby. 

IV.  That  if  any  person  indebted  to  such  insolvent,  or  having  possession 
of  any  of  his  property,  shall  bona  fide  pay  the  said  debt,  or  deliver  the 
said  property  to  the  said  insolvent,  before  public  notice  given  by  the  said 
trustees,  as  herein  provided,  and  without  having  had  actual  notice  or 
knowledge  of  such  petition  or  assignment,  he  shall  not  be  liable  to  pay 
or  deliver  the  same  to  such  trustees. 

V.  That  every  insolvent  shall  be  entitled  to  retain  all  such  articles  as  may 
by  law  be  exempted  from  levy  and  sale,  upon  execution. 

36.  Sect.  XXXVI.  If  any  insolvent  as  aforesaid,  shall,  prior  to  such 
assignment,  have  conveyed  or  transferred  any  part  of  his  real  or  personal 
estate  to  his  wife  and  children,  or  either  of  them,  or  to  any  person  in  trust 
for  them,  or  either  of  them,  or  shall  have  conveyed  or  transferred  the  same 
to  any  other  person,  with  intent  to  defraud  his  creditors,  the  trustees 
aforesaid,  shall  have  power  to  recover  and  dispose  of  the  same,  as  fully 
and  effectually,  as  if  the  said  insolvent  had  been  actually  seised  or  pos- 
sessed thereof  at  the  time  of  such  assignment. 

37.  Sect.  XXXVII.  Personal  property  of  the  wife  of  any  such  insol- 
vent, which  shall  not  have  been  reduced  by  him  into  possession,  previ- 
ously to  his  assignment  as  aforesaid,  shall  not  be  deemed  to  vest  in  the 
said  trustees,  but  the  beneficial  interest  in  the  same,  shall  remain  to  such 
wife,  and  it  shall  be  lawful  for  the  court,  at  the  time  of  such  assignment 
or  at  any  subsequent  time,  to  appoint  a  suitable  person  to  act  in  her  behalf, 
as  trustee,  in  whom  such  property  shall  vest,  for  her  use. 

38.  Sect.  XXXVIII.  Every  such  debtor  shall  be  entitled,  -notwith- 
standing his  assignment,  in  conformity  to  this  act,  to  retain  for  the  use  of 
himself  and  his  family,  all  such  articles  as  are  or  may  be  by  law  exempt- 
ed from  levy  or  sale  on  any  execution,  or  from  distress  for  rent,  and  the 
property  in  such  articles  shall  not  pass  to  his  trustees. 

39.  Sect.  XXXIX.  If  any  such  debtor  shall  satisfy  the  claims  of  his 
creditors,  the  court  shall  order  his  estate  and  effects  not  sold,  to  be  restored 
to  him,  or  his  legal  representatives,  and  he  shall  by  virtue  of  such  order,  be 
seised  or  possessed  thereof  as  of  his  former  estate,  and  title  thereto,  and  if 
upon  the  final  settlement  of  accounts  by  the  trustees,  there  shall  be  a  sur- 
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plus,  after  payment  of  all  the  claims  presented  and  allowed,  the  same  shall 
be  paid  to  such  debtor,  or  his  legal  representatives. 

40.  Sect.  XL.  The  real  and  personal  estate  acquired  by  any  debtor 
after  his  discharge,  as  aforesaid,  or  in  which  he  shall  thereafter  become 
entitled  to  any  interest,  legal  or  equitable,  (except  such  as  may  by  law  be 
exempted  from  execution,)  shall  be  subject  to  his  debts,  engagements  and 
other  liabilities,  in  like  manner,  in  all  respects,  as  if  such  discharge  had 
not  taken  place,  and  it  shall  be  lawful  for  any  of  his  creditors,  to  issue 
and  execute  any  new  or  other  process  against  such  real  or  personal  estate 
for  the  satisfation  of  their  respective  claims,  in  the  same  manner  as  they 
might  have  done  if  such  debtor  had  never  been  taken  in  execution. 

41.  Sect.  XLI.  Whenever  a  majority  in  number  and  value  of  the  credi- 
tors of  any  insolvent  as  aforesaid,  residing  within  the  United  States,  or 
having  a  known  attorney  therein,  shall  consent  in  writing  thereto,  it  shall 
be  lawful  for  the  court  by  whom  such  insolvent  shall  have  been  discharged, 
upon  the  application  of  such  debtor,  and  notice  given  thereof,  in  the  man- 
ner hereinbefore  provided  for  giving  notice  of  his  original  petition,  to 
make  an  order,  that  the  estate  and  effects  which  such  insolvent  may  after- 
wards acquire,  shall  be  exempted  for  the  term  of  seven  years  thereafter, 
from  execution,  for  any  debt  contracted,  or  cause  of  action  existing  pre- 
viously to  such  discharge,  and  if,  after  such  order  and  consent,  any 
execution  shall  be  issued  for  such  debt,  or  cause  of  action,  it  shall  be  the 
duty  of  any  judge  of  the  court  from  which  such  execution  issued,  to  set 
aside  the  same,  with  costs. 

42.  Sect.  XLII.  If  it  shall  appear  to  the  court,  upon  the  hearing  of 
any  petition,  as  aforesaid,  either  by  the  examination  of  the  petitioner,  or 
other  evidence,  that  there  is  just  ground  to  believe  either  : 

First,  That  the  insolvency  of  the  petitioner  arose  from  losses  by  gambling, 
or  by  the  purchase  of  lottery  tickets,  or 

Second,  That  such  petitioner  had  embezzled  or  applied  to  his  own  use, 
any  money,  or  other  property  with  which  he  had  been  entrusted,  either 
as  bailee,  agent,  or  depository,  and  to  the  prejudice  of  the  opposing 
creditors,  or 

Third,  That  he  has  concealed  any  part  of  his  estate  or  effects,  or  collu- 
ded or  contrived  with  any  person  for  such  concealment,  or  conveyed 
the  same  to  any  person,  for  the  use  of  himself,  or  of  any  of  his  family 
or  friends,  or  with  the  expectation  of  receiving  any  future  benefit  to  him- 
self or  them,  and  with  intent  to  defraud  his  creditors,  in  every  such  case, 
it  shall  be  the  duty  of  the  court  to  commit  such  person  to  the  jail  of  the 
county,  for  trial  at  the  court  of  quarter  sessions  of  the  same  county. 

43.  Sect.  XLIII.  If  such  debtor  shall,  upon  trial,  be  convicted  of  any 
of  the  acts  mentioned  in  the  preceding  section,  he  shall  be  adjudged  guilty 
of  a  misdemeanour,  and  shall  be  sentenced  as  follows  : 

I.  If  found  guilty  of  embezzlement  or  concealment  of  property,  as  afore- 
said, he  shall  be  sentenced  to  undergo  an  imprisonment  in  the  peniten- 
tiary, at  hard  labour,  for  a  term  not  less  than  one,  nor  more  than  seven 
years,  at  the  discretion  of  the  court.   , 

II.  If  it  shall  appear  by  the  verdict  of  the  jury  on  such  trial,  that  the  in- 
solvency of  the  petitioner  was  caused  by  gambling,  or  the  purchase  of 
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lottery  tickets,  as  aforesaid,  he  shall  be  sentenced  to  imprisonment  in 
the  jail  of  the  county,  for  a  term  not  less  than  three  months,  nor  move 
than  three  years,  at  the  discretion  of  the  court. 

44.  Sect.  XLIV.  If  no  bail  shall  be  presented  to  the  grand  jury  at 
the  next  sessions,  or  if  the  bill  shall  not  be  found,  or  if  the  indictment 
shall  not  be  tried  at  the  second  session  after  the  commitment  of  such  peti- 
tioner, (unless  the  postponement  or  the  trial  take  place  at  the  instance  of 
such  petitioner,)  or  if  upon  trial,  such  debtor  be  acquitted,  it  shall  be  the 
duty  of  the  court  of  common  pleas  to  discharge  him  from  imprisonment, 
upon  his  proceeding  as  is  hereinbefore  provided. 

45.  Sect.  XLV.  If  any  person,  with  intent  to  defraud  the  creditors, 
or  any  of  them,  or  any  debtor,  shall  collude  or  contrive  with  such  debtor 
for  the  concealment  of  any  part  of  his  estate  or  effects,  or  for  giving  a  false 
colour  thereto,  or  shall  contrive  or  concert  any  grant,  sale,  lease,  bond,  or 
other  instrument  or  proceeding,  either  in  writing  or  by  parol,  or  shall  be- 
come a  grantee,  purchaser,  lessee,  obligee,  orother  like  party,  in  any  such 
instrument  or  proceeding,  with  the  like  fraudulent  intent,  or  shall  act  as 
broker,  scrivener,  agent  or  witness,  in  regard  to  such  instrument  or  pro- 
ceeding, with  the  like  intent,  such  persons,  on  conviction  thereof  in  the 
court  of  quarter  sessions  of  the  proper  county,  shall  forfeit  and  pay  a  sum 
not  exceeding  ten  thousand  dollars,  and  shall  suffer  imprisonment  for  a 
term  not  more  than  two  years,  and  shall  moreover,  forfeit  all  claim  which 
he  may  have  to  any  part  of  the  estate  of  such  debtor. 

46.  Sect.  XLVI.  If  any  such  debtor  shall  be  convicted  of  perjury, 
in  respect  to  any  oath  or  affirmation  taken  by  virtue  of  this  act,  he  shall 
be  liable  to  arrest  and  committal,  on  mesne  process,  and  to  be  charged  in 
execution,  in  the  same  manner  as  if  he  had  not  before  been  arrested  or 
taken  in  execution,  or  as  if  he  had  not  made  application  for  the  benefit  of 
this  act,  and  moreover,  such  person  shall  never  afterwards  be  entitled  to 
his  discharge  as  an  insolvent  debtor,  by  virtue  of  this  act, 

47.  Sect.  XLVII.  The  court  of  common  pleas  of  any  county,  in 
which  any  person  may  be  confined,  by  sentence  or  order  of  any  court  of 
this  commonwealth,  until  he  restore  any  stolen  goods  or  chattels,  or  pay 
the  value  thereof,  or  in  which  any  person  may  be  confined  for  non  pay- 
ment of  any  fine,  or  of  the  costs  of  prosecution,  or  upon  conviction  of 
fornication  or  bastardy,  and  for  no  other  cause,  shall  have  power  to  dis- 
charge such  person  from  such  confinement,  on  his  making  application, 
and  conforming  to  the  provisions  hereinbefore  directed  in  the  case  of  in- 
solvent debtors  :  Provided,  That  where  such  persons  shall  have  been  sen- 
tenced to  the  payment  of  a  fine,  or  after  a  conviction  of  fornication  and 
bastardy,  he  shall  not  be  entitled  to  make  such  application,  until  after  he 
shall  have  been  in  actual  confinement,  in  pursuance  of  such  sentence,  for 
a  period  not  less  than  three  months. 

48.  Sect.  XLVIII.  Every  person  who  shall  be  confined  in  any  jail 
of  this  commonwealth,  in  execution  or  otherwise,  for  any  debt,  sum  of 
money,  fine  or  forfeiture,  not  exceeding  in  amount  the  sum  of  fifteen  dol- 
lars, exclusive  of  costs,  and  who  shall  have  remained  so  confined  for  the 
space  of  thirty  days,  shall  be  discharged  from  such  confinement,  if  there 
be  no  other  cause  of  confinement,  and  shall  not  be  liable  to  imprisonment 
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again  for  the  same  cause  :  Provided,  That  the  estate  and  effects  of  such 
person  shall,  notwithstanding  such  discharge',  he  liable  for  such  debt,  or 
other  cause  of  imprisonment,  in  like  manner  as  before. 

49.     Sect.  XLIX.  This  act  shall  go  into  effect  on  and  after  the  first 
day  of  September  next. 


NOTES  AND  REFERENCES. 

Whore  a  defendant,  who  had  been  sentenced  by  a  court  of  quarter  sessions,  upon 
,  a  conviction  of  fornication  and  bastardy,  to  the  payment  of  a  certain  <rross  sum  to 
the  mother  of  the  child,  and  also  to  the  payment  to  her  of  a  weekly  sum  for  a  cer- 
tain term,  applied  for  and  obtained  a  discharge  of  his  person  under  the  insolvent  act, 
it  was  held  that  the  mother  might  maintain  an  action  of  debt  upon  the  sentence  of 
the  quarter  sessions,  to  recover  the  amount  ordered  to  be  paid  to  her.  Ilcllings  v. 
Amey,  1  Wharton  63. 

A  discharge  of  the  person  of  a  debtor,  under  the  insolvent  laws  of  this  common- 
wealth, does  not  prevent  the  operation  of  the  statute  of  limitations  against  the  claim 
of  the  creditor.     Sletor  v.  Oram,  Ibid.  106. 

A  surrender  of  the  piincipal  in  an  insolvent  bond,  before  the  day  of  nppearance, 
will  not  discharge  the  bail  irom  his  obligation.     Kelly  v.  Stepney,  4  Watt?  69. 

The  twenty-fourth  section  of  the  act  of  1814  relating  to  insolvent  debtors,  does 
not  make  it  the  duty  of  a  court,  when  an  insolvent  debtor  is  discharged,  to  decree 
that  a  majority  in  number  and  value  of  his  creditors  have  consented  in  writing  to 
exempt  from  execution  the  debtor's  property  for  seven  years :  that  is  a  fact  to  be 
judged  of  by  a  judge  of  the  court  from  which  the  execution  may  issue,  upon  the  ap- 
plication of  the  debtor  to  set  the  execution  aside.     Royer  v.  Rees,  Ibid.  201. 

The  prothonotary  of  the  court  which  grants  the  discharge,  has  no  such  power 
under  the  act.     Ibid. 

Consent  by  creditors  to  the  exemption  of  the  debtor's  property,  must  be  made  mat- 
ter of  defence  on  the  trial  of  a  scire  facias.     Ibid. 

The  insolvent  law  of  1814  requires  that  the  estate  of  the  debtor  should  be  sold  at 
public  sale  ;  a  private  sale  of  land  by  a  trustee  under  this  act  will  confer  no  title. 
Robins  r.  Rellas,  Ibid.  255. 

A  discharge  under  the  insolvent  law  does  not  take  from  the  debtor  the  protection 
of  the  statute  of  limitations.     Shoenberger  v.  Adams,  Ibid.  430. 

A  discharge  under  the  insolvent  law  of  the  state  of  Maryland  (which  is  partly  in 
the  nature  of  a  bankrupt  law)  is  not  a  bar  to  a  recovery  on  a  cause  of  action  existino- 
previous  to  such  a  discharge,  where  the  plaintiff,  at  the  time  of  the  contract  and  of 
the  institution  of  the  suit,  is  an  alien  and  foreign  subject.  Nor  is  the  discharge  a 
bar,  where  the  plaintiff  brings  his  action  on  a  judgment  recovered  on  the  same  cause 
of  action  in  the  circuit  court  of  the  United  States  in  Maryland.  Hobblethwaite  v. 
Ratturs,  1  Milcs's  Rep.  82. 

A  voluntary  assignment  of  property  by  A  to  R  in  trust,  to  convert  the  same  into 
cash,  and  thereout  to  pay  particular  creditors  of  the  assignee  only,  and  to  return  the 
surplus  to  the  assignor,  is  not  within  the  scope  of  the  5th  section  of  the  act  of  the 
24th  of  March  1818,  which  requires  voluntary  assignments  for  the  benefit  of  creditors 
to  be  recorded  within  thirty  days,  or  otherwise  to  be  taken  as  null  and  void  ao-ainst 
any  of  the  creditors  of  the  assignor.  Such  assignment  is  not  therefore  void  as  ao-ainst 
creditors.     Engelbert  v .  filanjot,  Ibid.  224. 

It  seems,  even  if  it  were,  it  is  only  void  as  against  creditors  by  execution,  and  not 
against  a  trustee  of  the  assignor's  estate,  appointed  under  the  act  of  the  26th  of  March 
1814,  upon  the  assignor's  being  discharged  as  an  insolvent  debtor.     Ibid. 

In  the  case  of  general  guarantee,  where  the  contract  is  indefinite  as  to  the  time 
and  manner  of  default  in  the  principal,  the  creditor,  in  order  to  recover  on  such  con- 
tract, is  in  general  bound  to  show  the  default  and  the  insolvency  of  the  principal,  or 
that  coercive  measures  have  been  used  against  him  without  effect.  Cochran  v.  Daw- 
son, Ibid.  276. 

But  where  the  contract  defines  the  time  of  default  when  the  surety  is  to  pay, 
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or  to  see  the  debt  paid,  the  creditor,  when  that  period  arrives,  has  his  right  of  ac- 
tion on  the  contract,  without  pursuing  the  principal  or  showing  his  insolvency. 
Ibid. 
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Inspection  of  corn, meal, boards,  &c,  1 
Susquehanna   and  Delaware  flour,  2 
Former  acts  repealed,  3 
Foreign  produce  not  liable  to  inspec- 
tion, 4 


Authority  to  measurer  of  corn  and 
salt,  5 

How  pot  and  pearl  ashes  shall  be  put 
up,  6 


Act  of  31st  March  1836,  Pamph.  p.  332. 

A  supplement  to  an  act  entitled  "  An  act  relating  to  inspections,"  approved  the  fif- 
teenth day  of  April,  one  thousand  eight  hundred  and  thirty-five. 

1.  Sect.  I.  Corn  meal  liable  to  be  inspected,  may  be  bolted  or  sifted, 
and  the  inspector  or  manufacturer  of  flour,  shall  not  mark  or  stamp  the 
month  on  the  casks  in  which  it  was  inspected,  and  that  boards  or  plank, 
may  be  exported  without  being  square  edged. 

2.  Sect.  II.  Nothing  in  the  act  to  which  this  is  a  supplement,  shall  be 
so  construed  as  to  require  the  inspection,  proving  or  branding  of  flour  or 
meal,  of  any  kind,  shipped  or  laden  on  the  waters  of  the  Susquehanna 
and  Delaware,  and  their  branches,  and  intended  to  be  transported  by  the 
waters  of  said  rivers,  to  a  market  out  of  this  state,  but  within  the  limits  of 
the  United  States. 

3.  Sect.  III.  So  much  of  the  eighth  section,  so  much  of  the  twenty- 
sixth  section,  and  so  much  of  the  thirty-first  and  thirty-second  sections, 
and  so  much  of  the  one  hundred  and  fifty-seventh  section  of  the  act  to 
which  this  is  a  supplement,  as  is  hereby  altered,  and  all  other  acts  and 
parts  of  acts,  relating  to  inspections,  except  this  act  and  the  act  to  which 
this  is  a  supplement,  be,  and  the  same  are  hereby  repealed. 

4.  Sect.  IV.  That  the  true  intent  and  meaning  of  the  various  sections 
of  the  act  to  which  this  is  a  supplement,  relating  to  foreign  produce  im- 
ported into  this  state,  and  thence  exported,  are  declared  to  be,  that  no  pro- 
duce imported  into  this  state  from  any  other  state  or  country,  shall  be  lia- 
ble to  inspection  prior  to  exportation  from  this  state,  if  marked  or  branded 
with  the  name  of  the  state  or  country  whence  it  was  originally  exported, 
though  the  mark  or  brand  may  have  been  affixed  thereto  after  its  importa- 
tion within  this  state  :  Provided,  That  nothing  herein  contained  shall  be 
construed  to  repeal  any  of  the  provisions  of  the  said  act,  imposing  penal- 
ties for  the  false  marking  or  branding,  or  exporting  produce  raised  or 
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manufactured  within  the  state,  without  inspection  :  And  provided  further, 
That  nothing  herein  contained  shall  he  so  construed  as  to  prevent  the  in- 
spection of  foreign  produce,  when  it  is  desired  hy  the  purchaser  or  ex- 
porter. 

Act  of  16th  June  1836,  Pamph.  p.  682. 

An  act  supplementary  to  the  various  acts  relating  to  orphans'  and  registers'  courts, 
and  executors  and  administrators,  and  the  act  relating  to  the  measurement  of  grain, 
salt  and  coal. 

5.  Sect.  IV.  The  measurer  of  all  kinds  of  corn  and  salt,  imported  or 
brought  into  the  port  of  Philadelphia  for  sale,  shall  have  full  power  and 
authority  to  remove  any  deputy  measurer,  and  appoint  another,  or  others, 
from  time  to  time,  as  he  may  deem  necessary;  and  if  any  deputy  or  depu- 
ties, after  such  removal,  shall  measure  any  grain,  seed,  salt  or  coal,  con- 
trary to  the  meaning  of  this  act,  he  shall,  for  every  such  offence,  forfeit 
and  pay  a  fine  of  fifty  dollars,  to  be  recovered  in  the  same  manner  that 
any  other  debt  is  by  law  recoverable. 

Sect.  V.  Upon  complaint  made  to  the  said  measurer,  by  any  two  citi- 
zens of  this  commonwealth,  that  any  of  his  deputies  have  misbehaved 
themselves  in  the  performance  of  their  duties,  or  have  neglected  the  same, 
and  if  he  shall  find  the  said  complaint  to  be  true,  he  shall  remove  such 
deputy  measurer  from  office. 

Sect.  VI.  So  much  of  the  acts  to  which  this  is  a  supplement,  as  is 
hereby  altered  and  supplied,  is  hereby  repealed. 

[_For  the  rest  of  this  act,  see  orphans'1  and  registers'1  courts,  post. ~] 

Act  of  16th  June  1836,  Pamph.  p.  808. 

An  act  for  the  relief  of  Thomas  Davis  and  others,  soldiers  and  widows  of  soldiers  of 
the  revolutionary  war. 

6.  Sect.  XXXVII.  Pot  and  pearl  ashes  liable  to  inspection,  shall 
be  put  up  and  secured  in  sound,  tight,  and  full-bound  casks,  made  of  white- 
oak  staves  and  heading,  or  of  such  other  sound  timber  as  the  inspector 
shall  judge  proper,  and  every  cask  which  shall  be  used  for  the  purpose 
aforesaid,  shall  be  twenty-four  inches  long,  and  twelve  inches  diameter  at 
the  head ;  and  so  much  of  the  one  hundred  and  fourth  section  of  the  act 
of  the  fifteenth  of  April,  eighteen  hundred  and  thirty-five,  entitled  "An 
act  relating  to  inspections,"  as  is  inconsistent  herewith,  is  hereby  re- 
pealed: Provided,  That  nothing  in  this  act,  or  the  act  of  the  fifteenth  of 
April,  eighteen  hundred  and  thirty-five,  as  relates  to  the  size,  capacity, 
or  material  of  packages,  kegs  or  casks,  shall  be  construed  to  extend  to 
any  produce  whatever,  of  other  states  than  Pennsylvania. 

[The  rest  of  this  act  is  private.^} 


608 


INSPECTIONS. 


NOTES  AND  REFERENCES. 

A  miller  in  New  Jersey  having  contracted  to  deliver  a  certain  quantity  of  flour  in 
New  York,  sent  it  to  A,  a  carrier  in  Eastern,  Pennsylvania,  to  be  forwarded  to  New 
York.  The  Morris  canal  being  obstructed  by  ice,  a  portion  of  flour  was  sent  in  a  ca- 
nal boat,  by  A,  to  B,  another  carrier  in  Philadelphia,  to  be  forwarded  by  him,  by  way 
of  the  Delaware  and  Raritan  canal  to  New  York.  On  the  arrival  of  the  boat  at 
Philadelphia,  the  flour  was  landed  on  the  wharf  of  B,  and  shortly  afterwards  put  on 
hoard  another  vessel  belonging  to  B,  being  a  packet  boat  plying  on  the  canal  between 
the  two  cities.  The  flour  was  in  barrels  which  did  not  bear  the  mark  or  brand  of  the 
state  of  New  Jersey  ;  and  no  offer  to  submit  the  flour  to  inspection  was  made.  Held, 
under  the  act  of  14th  April  1835;  first,  that  this  flour  was  liable  to  inspection  ;  sec- 
ondly that  there  was  a  sufficient  "  offer  to  transport"  it  out  of  the  state  without  in- 
spection ;  consequently  the  inspector  had  a  right  to  seize  it  as  forfeited,  and  that  the 
circumstance  of  B  being  ignorant  of  the  fact  of  non  inspection,  was  not  material. 
Commonwealth  v.  King  et  al.,  \Wharton  448. 

If  flour,  once  inspected,  after  having  been  put  on  board  a  vessel,  should  receive  an 
injury,  and  in  consequence,  be  landed,  it  may  be  reshipped  on  board  the  same  ves- 
sel, and  for  the  same  voyage  without  another  inspection.  Griswold  v.  The  New 
York  Insurance  Company,  1  Johnson  205. 
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Jurisdiction  and  powers  of  the  su- 
preme court,  93 

Jurisdiction  and  powers  of  the  su- 
preme court  in  the  city  and. county 
of  Philadelphia,  94 

Duty  of  the  supreme  court  to  devise 
and  establish  new  writs  and  forms 
of  proceedings,  if  necessary,  95 

Such  proceedings  not  to  impair  trial 
by  jury,  &c,  96 

Notice  of  such  new  forms,  &c.  to  be 
given  to  the  inferior  courts,  and  to 
the  governor,  &c,  97 

Such  courts  to  cause  the  same  to  be 
published  and  recorded,  and  three 
months  thereafter,  such  forms,  &c. 
to  be  obligatory,  98 

The  judges  of  the  supreme  court 
may  issue  writs  of  habeas  corpus, 
certiorari,  &c,  99 

Style  of  the  writs,  <fcc,  100 

Indictments  may  be  removed  into  su- 
preme court,  101 

Power  of  the  supreme  court  to  issue 
writs  of  mandamus,  102 

After  judgment,  &c.  on  error  or  ap- 
peal, the  supreme  court  to  remit 
the  records  to  the  inferior  courts, 
&.c.  or  may  order  execution,  103 

Jurisdiction  of  supreme  court  in  the 
county  of  Monroe,  3 

Jurisdiction  and  powers  of  the  court 
of  common  pleas,  104 


Jurisdiction  and  powers  of  the  courts 
in  equity,  105 

Powers  of  the  court  of  oyer  and  ter- 
miner, 106 

Crimes  and  offences  cognizable  by 
the  court  of  oyer  and  terminer,        107 

Jurisdictions  and  powers  of  the  courts 
of  quarter  sessions,  108 

Quarter  sessions  to  certify  into  the 
oyer  and  terminer  all  indictments 
found,  but  not  triable  in  the  former 
courts,  109 

The  judges  of  the  courts  of  oyer  and 
terminer  and  quarter  sessions,  may 
send  their  writs  to  every  part  of  the 
commonwealth,  110 

Jurisdiction  of  the  orphans'  courts,      111 

Powers  of  the  courts  to  award  pro- 
cess to  recover  fines,  &c,  112 

Powers  of  the  court  to  establish  rules 
for  regulating  their  practice ;  and 
not  inconsistent  with  the  constitu- 
tion and  laws,  113 

Powers  to  issue  subpoenas  to  wit- 
nesses, 114 

Powers  to  punish  for  contempts,  re- 
stricted to  certain  cases,  115 

Punishment  by  imprisonment  re- 
stricted to  contempts  committed 
in  open  court,  116 

Proviso  thereto,  117 

Publications  out  of courtnot  to  be  pun- 
ished summarily,  as  for  contempts,  118 
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Author  or  publisher  may  be  proceed- 
ed against  by  indictment,  «fcc,  119 

Proviso :  that  the  courts  may  make 
rules  upon  sheriffs  and  attorneys, 
and  enforce  them  by  attachments,   1120 

When  act  shall  take  effect,  121 

District  court  for  city  and  county  of 
Philadelphia  vested  with  additional 
powers,  1 

Its  jurisdiction,  powers  and  modes  of 
proceeding  in  special  cases,  lb. 

County  of  Monroe  annexed  to  ele- 
venth judicial  district,  4 

Act  prohibiting  reading  or  quoting 
British  precedents,  repealed,  2 

Recorder's  court  for  Northern  Liber- 
ties, <tc,  &c.  established,  104 

Personal  actions  may  be  commenced 
by  summons,  and  form  of  the  writ,       5 

How  a  summons  may  be  executed,         0 

Capias  ad  respondendum  may  be  is- 
sued, 7 

Such  writ  not  to  issue  without  a  pre- 
vious affidavit  of  cause  of  action, 
and  that  the  defendant  is  not  an 
inhabitant  of  the  commonwealth, 
&c,  8 

In  actions  founded  upon  actual  force, 
fraud  or  deceit,  capias  may  issue 
against  a  person  not  otherwise  lia- 
ble, 9 

Capias  not  to  issue  against  any  fe- 
male for  debt  contracted  since  181 9, 
nor  against  any  person  for  debt  un- 
der five  dollars  and  thirty-three 
cents,  contracted  since  July  '4, 
1833,  nor  against  any  executor  or 
other  trustee,  &c,  unless,  &c,  10 

If  the  name  of  the  defendant  be  un- 
known to  the  plaintiff",  he  may,  in 
certain  cases,  have  a  capias  against 
him  without  naming  him,  11 

Duty  of  the  officer  in  such  case,  12 

Sheriff,  &.c,  to  let  to  bail  on  capias, 
on  the  defendant  giving  bond,  &c,     13 

How  much  bond  shall  be  taken,  and 
the  condition  thereof,  14 

Sheriff  may  give  a  bail  piece  to  the 
bail,  and  form  thereof,  15 

Officer  to  make  return  of  the  bond, 
&c,  to  the  prothonotary's  office, 
and  his  duties,  16 

Sheriff  to  give  notice  to  the  plaintiff 
of  names  and  places  of  residence  of 
bail,  &c,  17 

Bail  may  be  excepted  to  by  the  plain- 
tiff and  may  justify,  &c,  within 
certain  times,  18 

Court  may  make  rules  respecting  the 
time  and  manner  of  giving  notice, 
justifying,  &c,  19 

Sheriff  to  be  responsible  for  the  suffi- 
ciency of  the  bail,  except  in  cer- 
tain cases,  20 

If  defendant  shall  not  give  bail,  the 
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sheriff'  must  state  the  fact  in  his 
return,  21 

If  the  officer  returns  that  he  has 
taken  the  body,  &c,  he  shall  be 
chargeable  as  heretofore,  22 

Defendant  committed  or  surrender- 
ed, may  enter  bail  in  the  action  as 
heretofore,  at  any  time  before  final 
judgment,  23 

Instead  of  bail,  defendant  may  make 
deposit  with  the  sheriff,  24 

Sheriff'  to  make  return  of  the  fact, 
and  pay  the  deposit,  money  into 
court,  and  proceedings  thereupon,     25 

If  judgment  be  given  against  the  de- 
fendant, the  money  to  be  applied 
towards  satisfaction  of  the  judg- 
ment, &c,  20 

Deposits  may  be  made  after  the  re- 
turn of  the  writ,  &c,  27 

In  actions  commenced  by  summons, 
plaintiff'  may  have  a  special  capias 
against  the  defendant,  under  cer- 
tain circumstances,  28 

Proceedings  thereupon  to  be  the  same 
as  upon  an  original  capias,  29 

If  the  bail  of  the  defendant  shall  be- 
come insolvent,  the  plaintiff  may 
require  him  by  rule,  to  find  addi- 
tional bail,  and  in  case  of  his  de- 
fault, may  issue  a  special  capias 
against  him,  30 

Proceedings  upon  such  rule,  31 

Prothonotary  to  indorse  on  every 
capias  the  amount  of  bail  required,     32 

Court  to  have  the  same  power  with 
respect  to  original  and  special  writs 
of  capias  as  now  possessed ;  pro- 
ceedings of  deposit  have  been  made, 
and  the  court  shall  decide  that  the 
plaintiff  is  not  entitled  to  bail,  33 

Every  writ  to  bear  date  on  the  day  of 
the  issuing  of  it,  and  to  be  made 
returnable  on  the  first  day  of  the 
next  term,  34 

In  case  of  a  summons,  if  there  shall 
not  be  ten  days  between  the  issu- 
ing and  next  term,  how  the  writ 
may  be  made  returnable,  35 

In  the  courts  for  the  city  and  county 
of  Philadelphia,  when  the  writs  are 
to  be  made  returnable,  30 

When  judgment  by  default  may  be 
taken,  if  the  summons  was  served 
ten  days  before  the  return  day,  37 

When  judgment  by  default  may  be 
taken,  if  the  writ  was  not  served 
ten  days  before  the  return  day,  38 

In  case  of  deposit  made,  the  defend- 
ant shall  be  deemed  to  have  ap- 
peared at  the  return  day,  39 

How  capias  shall  be  served  when  the 
defendant  is  confined  in  the  jail  of 
the  county,  40 

In  cases  of  trespass   and   nuisance, 
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the  sheriff  may  go  into  an  adjoin- 
ing county  for  the  purpose  of  serv- 
ing process,  41 

The  sheriff  serving  a  writ  of  sum- 
mons, to  state  in  his  return  the 
time  and  manner  in  which  it  vfras 
made,  42 

Scire  facias  to  be  served  and  return- 
ed in  the  same  manner  as  a  sum- 
mons, &c,  43 

Amicable  actions  may  be  entered, 
&c,  .  44 

Process  against  corporations  to  be  a  , 
summons,  and  how  served  in  ge- 
neral, 45 

How  service  may  be  made  in  actions 
for  trespass,  and  wrong  done  by  a 
corporation,  46 

In  what  courts,  &c.  real  actions  may 
be  commenced,  47 

If  the  subject  be  a  tract  of  land,  &c. 
situate  in  the  different  counties, 
an  action  may  be  commenced  in 
either,  48 

When  commenced,  in  such  case,  no 
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the  defendant ;  the  form  of  it ;  costs 
allowed  in  such  cases, 
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mon  pleas  of  the  proper  county, 
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Act  of  11th  March.  1836,  Pamph.  p.  76. 

A  supplement  to  the  act  entitled  "  An  act  to  establish  the  district  court  for  the  city 
and  county  of  Philadelphia,  passed  the  twenty-eighth  day  of  March,  one  thousand 
eight  hundred  and  thirty-five. 

1.  Sect.  I.  In  all  actions  which  have  been,  or  shall  be  brought  in 
the  said  court,  upon  any  record  remaining  therein,  it  shall  not  be  deemed 
or  held  to  have  been,  or  to  be  necessary  for  the  plaintiff  to  file  in  the  office 
of  the  prothonotary  of  the  said  court,  a  copy  of  such  record,  to  entitle 
him  to  enter  judgment  under  the  second  section  of  the  act  to  which  this 
is  a  supplement :  Provided,  He  shall  have  complied  with  the  other  re- 
quisitions of  the  said  act. 

Sect.  II.  The  said  court  shall  have  power  to  award  writs  of  venire  for 
the  summoning  of  jurors  at  any  time,  not  less  than  thirty  days  before  the 
day  appointed  for  the  return  of  such  writs,  notwithstanding  the  term  dur- 
ing which  the  said  writs  shall  be  returnable,  shall  have  commenced  at  the 
time  of  the  issuing  thereof. 

Sect.  III.  Each  of  the  judges  of  the  said  court  sitting  alone,  is  hereby 
declared  to  have  power  under  existing  laws  to  render  judgments  by  de- 
fault, under  the  second  section  of  the  said  act,  and  also,  to  render  judg- 
ment by  default  in  actions  of  partition. 

Sect.  IV.  The  defendant  in  any  action  which  shall  be  brought  in  the 
said  court  for  the  recovery  of  money,  or  of  any  goods  or  chattels,  or  the 
value  thereof  in  damages,  which  shall  have  come  lawfully  to  his  hands  or 
possession,  may,  at  any  time  after  declaration  filed  and  before  plea  plead- 
ed by  a  suggestion  to  be  filed  of  record,  disclaim  all  interest  in  the  sub- 
ject matter  of  such  action,  and  offer  to  bring  the  same  into  court,  or  to 
pay  or  dispose  thereof  as  the  court  shall  order,  and  if  he  shall  also  allege 
under  oath  or  affirmation,  that  the  right  thereto  is  claimed  by,  or  sup- 
posed to  belong  to  some  person  not  party  to  the  action,  (naming  him  or 
them),  who  has  sued  or  is  expected  to  sue  for  the  same,  or  shall  show 
some  probable  matter  to  the  court  to  believe  that  such  suggestion  is  true, 
the  said  court  may,  thereupon,  order  the  plaintiff  to  interplead  with  such 
third  person,  and  make  such  rules  and  orders  in  the  cause,  and  issue  such 
process  for  the  purpose  of  making  such  third  person  party  to  the  action, 
and  for  carrying  such  proceeding  to  interplead  into  full  and  complete  ef- 
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feet,  and  may  render  such  judgment  or  judgments  thereon,  as  shall  be 
agreeable  to  the  rules  and  practices  of  the  law  in  like  cases. 

Sect.  V.  If  the  process  issued  upon  an  order  to  interplead,  as  afore- 
said, shall  not  be  actually  served,  or  personal  notice  thereof  shall  not  be 
given  to  such  third  person,  the  said  court  shall  have  power,  upon  giving 
judgment  for  the  plaintiff,  to  require  him  to  enter  into  a  recognizance,  and 
if  they  shall  think  it  necessary,  with  sufficient  surety,  to  interplead  with 
such  third  person,  if  afterwards,  and  before  the  expiration  of  the  time 
which  would  be  allowed  to  him  to  prosecute  his  claim  against  the  defend- 
ant, such  third  person  should  appear  in  the  said  court,  and  claim  such 
money  or  such  goods  or  chattels,  or  the  value  thereof. 

Sect.  VI.  The  said  court  sitting  in  bank,  shall  have  power  from  time 
to  time,  by  general  rules  and  orders,  to  make  such  alterations  and  regu- 
lations in  respect  to  the  time  and  manner  of  pleading,  and  the  form  and 
effect  of  pleadings,  and  the  verifications  and  amendment  thereof,  and  to 
variances  occurring  between  the  cause  or  causes  of  action  alleged,  and  the 
evidence  offered  in  support  thereof,  in  suits  brought  in  the  said  court,  and 
such  rules  for  carrying  the  same  into  effect,  either  by  way  of  staying  pro- 
ceedings in  the  action,  or  by  the  payment  of  costs,  or  otherwise,  as  shall 
be  conducive  to  fairness,  economy  and  despatch  in  the  trial  of  such  ac- 
tions :  Provided,  That  nothing  herein  contained,  shall  be  so  construed 
as  in  any  way  to  impair  or  effect  the  provisions  of  the  fifth  section  of  the 
act  passed  March  twenty-first,  eighteen  hundred  and  six,  entitled  "An  act 
to  regulate  arbitrations  and  proceedings  in  courts  of  justice." 

Sect.  VII.  Whenever  the  defendant,  upon  the  trial  of  a  cause  in  the 
said  court,  shall  offer  no  evidence,  it  shall  be  lawful  for  the  judge  pre- 
siding at  the  trial,  to  order  a  judgment  of  nonsuit  to  be  entered,  if,  in  his 
opinion,  the  plaintiff  shall  have  given  no  such  evidence  as  in  law  is  suf- 
ficient to  maintain  the  action,  with  leave,  nevertheless,  to  move  the  court 
in  bank  to  set  aside  such  judgment  of  nonsuit;  and  in  case  the  said  court 
in  bank  shall  refuse  to  set  aside  the  nonsuit,  the  plaintiff  may  remove  the 
record  by  a  writ  of  error,  into  the  supreme  court  for  revision  and  rever- 
sal, in  like  manner  and  with  like  effect  as  he  might  remove  a  judgment 
rendered  against  him  upon  a  demurrer  to  evidence. 

Sect.  VIII.  The  same  costs  and  fees  which  by  law  may  now  be  de- 
manded by  sheriffs,  jurors  and  witnesses,  in  the  court  of  common  pleas 
of  the  city  and  county  of  Philadelphia,  may  be  charged  for  similar  servi- 
ces in  the  district  court  for  the  said  city  and  county,  and  no  other  or 
greater  fees. 

Sect.  IX.  The  judges  of  the  said  court,  or  any  two  of  them,  shall 
have  power,  during  the  periods  appropriated  for  the  trial  of  causes  by 
jury,  to  meet  in  bank,  if  they  deem  it  necessary  or  proper,  upon  the 
Saturday  of  each  week  of  such  periods,  and  dispose  of  all  motions  and 
questions  requiring  early  attention,  which  a  single  judge  is  not  by  law 
competent  to  decide. 

Sect.  X.  The  authority  and  power  given  to  the  district  court  for  the 
city  and  county  of  Philadelphia,  by  an  act  passed  on  the  fourteenth  day 
of  April,  one  thousand  eight  hundred  and  twenty-eight,  entitled,  "  An  act 
to  prevent  the  failure  of  trusts,  to  provide  for  the  settlement  of  the  ac- 
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counts  of  trustees,  and  for  other  purposes,"  are  hereby  declared  to  be 
vested  in  the  court  established  by  the  act  to  which  ill  is  is  a  supplement; 
and  also,  to  have  been  vested  in  the  court  established  by  an  act  passed  on 
the  twenty-sixth  day  of  March,  one  thousand  eight  hundred  and  thirty- 
two,  entitled,  "  An  act  to  establish  the  district  court  for  the  city  and 
county  of  Philadelphia." 

Sect.  XI.  In  all  cases  where  the  proceeds  of  any  sheriff's  sale  shall 
be  brought  into  the  said  court  for  distribution,  and  the  claims  upon  the 
said  fund  shall  be  referred  to  an  auditor  for  adjustment,  it  shall  be  lawful 
for  the  court  to  direct  such  public  notice  to  be  given  as  they  may  deem 
proper,  by  advertisement,  in  two  public  newspapers  or  otherwise,  and 
they  may  therein  require  all  persons  to  make  their  claims  before  such 
auditor,  within  such  time  as  shall  be  limited  by  such  order,  or  be  debarred 
from  coming  in  upon  the  said  fund. 

Sect.  XII.  The  provisions  of  the  act  passed  the  twenty-ninth  of 
March,  one  thousand  eight  hundred  and  twenty-three,  entitled,  "  A  sup- 
plement to  the  act  entitled,  '  An  act  to  compel  assignees  to  settle  their 
accounts,  and  for  other  purposes.'  "  be,  and  hereby  are  extended  to  all 
cases  where  any  estate,  real  or  personal,  hath  heretofore  been,  or  may 
hereafter  be  devised  or  bequeathed  in  trust,  either  for  femes  covert,  minors, 
or  others,  by  any  last  will  or  testament,  as  fully  and  effectually  as  if 
such  trust  have  been  created  by  any  other  instrument  of  conveyance. 

Sect.  XIII.  The  provisions  of  the  act  passed  the  twenty-fourth  day  of 
March,  Anno  Domini  one  thousand  eight  hundred  and  eighteen,  entitled 
"  An  act  to  compel  assignees  to  settle  their  accounts,  and  for  other  pur- 
poses," and  the  several  supplements  thereto,'  are  hereby  extended  to  all 
cases  of  trusts,  created  by  any  instrument  in  writing,  or  by  any  last  will 
and  testament,  so  far  as  to  authorize  any  cestuy  que  trust,  or  co-trustee, 
to  compel  his  or  her  trustee  or  trustees,  co-trustee  or  co-trustees,  to  settle 
his,  her,  and  their  accounts,  and  to  exhibit  the  amount  of  the  estate  so 
held  by  such  trustee  or  trustees,  and  the  manner  in  which  such  trustee 
or  trustees  hath  or  have  disposed  of  the  same,  in  like  manner  and  with  the 
same  effect  as  creditors  now  can,  by  virtue  of  the  said  act,  compel  as- 
signees to  settle  the  accounts  of  the  estate  and  property  conveyed  to  such 
assignees  in  trust  for  creditors. 

Sect.  XIV.  The  provisions  of  the  second  section  of  the  act  to  which 
this  is  a  supplement,  which  provides  for  the  taking  judgments  by  default, 
shall  be,  and  the  same  hereby  are  extended  to  all  actions  brought  on  con- 
tracts for  the  loan  or  advance  of  money,  whether  the  same  be  reduced  to 
writing  or  not:  Provided,  That  in  all  such  cases  no  judgment  shall  be 
entered  by  virtue  of  this  section,  unless  the  plaintiff  shall,  within  two 
weeks  after  the  return  of  the  original  process,  file  in  the  office  of  the  pro- 
thonotary  of  the  said  court,  an  affidavit,  setting  forth  the  terms  of  the 
said  loan,  or  advance,  with  the  date  thereof. 

Sect.  XV.  From  and  after  the  passage  of  this  act,  it  shall  be  the  duty 
of  the  governor  to  appoint  a  competent  person,  learned  in  the  law,  to  be 
an  associate  judge  of  the  court  of  common  pleas  for  the  city  and  county  of 
Philadelphia,  who  shall  be  entitled  to  the  same  compensation  as  is  now 
allowed  to  the  present  legal  associate  judge  of  said  court;  and  hereafter, 
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the  said  court  shall  consist  of  a  president  and  two  associate  judges,  learn- 
ed in  the  law,  and  each  of  the  said  associate  judges  shall  have  power  to 
hold  a  court  of  common  pleas,  and  to  issue  writs  of  habeas  corpus,  and 
grant  relief  thereon. 

Act  of  29th  March  1836,  Pamph.  p.  224. 

An  act  to  repeal  an  act  entitled  "  An  act  to  prohibit  in  courts  of  justice  the  reading  or 
quoting  of"  British  precedents,  subsequent  to  the  fourth  of  July,  one  thousand 
seven  hundred  and  seventy-six. 

2.  Sect.  I.  An  act  entitled  "  An  act  to  prohibit  in  courts  of  justice 
the  reading  and  quoting  of  British  precedents,  subsequent  to  fourth  of  July 
one  thousand  seven  hundred  and  seventy-six,"  passed  the  nineteenth 
March,  one  thousand  eight  hundred  and  ten,  be  and  the  same  is  hereby 
repealed. 

Act  of  1st  April  1836,  Pamph.  p.  430. 

An  act  erecting  parts  of  Northampton  and  Pike  counties,  into  a  separate  county  to 

be  called  Monroe. 

3.  Sect.  X.  The  judges  of  the  supreme  court  shall  have  like  powers, 
jurisdictions  and  authorities  within  the  said  county  of  Monroe,  as  bylaw 
they  are  vested  with  and  entitled  to  have  and  exercise  in  other  counties 
of  this  state,  and  the  said  county  is  hereby  annexed  to  the  eastern  district 
of  the  supreme  court. 

4.  Sect.  XL  The  county  of  Monroe  shall  be  annexed  to  and  compose 
part  of  the  eleventh  judicial  district  of  this  commonwealth,  and  the  courts 
in  said  county  of  Monroe,  shall  be  held  on  the  third  Mondays  of  February, 
May,  September  and  December,  in  each  and  every  year,  and  to  continue 
one  week  at  each  term,  if  necessary  ;  the  first  court  to  be  held  on  the 
third  Monday  of  December  next. 

\_For  the  remainder  of  this  act  which  is  not  of  a  private  nature,  see 
Counties,  antea  p.  536.] 

Act  of  13th  June  1836,  Pamph.  p.  568. 

An  act  relating  to  the  commencement  of  actions. 

5.  Sect.  I.  Personal  actions,  except  in  cases  where  other  process 
shall  be  especially  provided,  shall  be  commenced  by  a  writ  of  summons, 
which  shall  be  in  the  following  form,  to  wit : 

[h.  S.3  The  commonwealth  of  Pennsylvania, 
county,  ss.  to  the  sheriff  of  said  county,  greeting  : 
We  command  you  that  you  summon  ,  so  that 
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he  be  and  appear  before  our  court  of  ,  to  be 

holtlen  at  ,  in  and  for  said  county,  on  the 

day  of  next,  there  to  answer  of  a  plea, 

[setting  forth  briefly  the  cause  of  action  or  complaint]  and  have  you  then 
there  this  writ;  Witness  ,  president  [or  as  the  case  may 

be]  judge  of  our  said  court,  the  day  of 

Prothonotary. 

6.  Sect.  II.  A  writ  of  summons  shall  be  executed  by  reading  the 
same  in  the  hearing  of  the  defendant,  or  by  giving  him  notice  of  its  con- 
tents, and  by  giving  him  a  true  and  attested  copy  thereof ;  or  if  the  de- 
fendant cannot  conveniently  be  found,  by  leaving  such  copy  at  his  dwell- 
inghouse,  in  the  presence  of  one  or  more  of  die  adult  members  of  his 
family  ;  or  if  the  defendant  resides  in  the  family  of  another,  with  one  of 
the  adult  members  of  the  family  in  which  he  resides. 

7.  Sect.  III.  It  shall  be  the  duty  of  the  prothonotary  of  any  court 
having  jurisdiction  of  the  action,  on  the  application  of  the  plaintiff  in  any 
personal  action,  his  agent  or  attorney,  instead  of  the  writ  of  summons  as 
aforesaid,  to  issue  a  writ  of  capias  ad  respondendum,  in  the  following 
form,  to  wit : 

The  commonwealth  of  Pennsylvania, 
[L.  S.]  County  of  ,  to  the  sheriff  of 

county,  greeting : 

We  command  you  that  you  take  ,  if  he  shall  be  found  in 

your  bailiwick,  and  him  safely  keep  until  he  shall  have  given  bail,  or 
made  deposit  according  to  law,  so  that  he  be  and  appear  in  our  court  of 
on  the  day  of  next,  then  and 

there  to  answer  in  an  action  of  debt  [or  as  the  case  may  be] 

in  our  court  of  ,  at  the  suit  of  ,or  until  the 

said  shall  by  other  lawful  means  be  discharged  from  your 

custody,  and  have  you  then  there  this  writ ;  witness  presi- 

dent of  said  court,  [or  as  the  case  may  [be,]  ]  the  day  of 

,  A.  D. 

Prothonotary.        \ 

8.  Sect.  IV.  Provided,  That  no  writ  of  capias  ad  respondendum 
shall  issue  in  any  case,  unless  the  plaintiff,  his  agent  or  attorney,  shall 
previously  thereto  make  affidavit,  setting  forth: 

First :  The  cause  of  action,  and  the  amount  in  which  the  defendant  is 
indebted  to  the  plaintiff,  or  the  value  of  the  property  taken  or  detained, 
or  the  damages  sustained,  as  the  case  may  be,  to  the  best  of  the  depo- 
nent's knowledge  and  belief;  and 

Second  :  That  to  the  best  of  the  deponent's  knowledge  or  belief,  the  de- 
fendant is  not  an  inhabitant  of  this  commonwealth,  or  if  such  inhabitant, 
that  he  has  no  place  of  residence  therein  to  the  knowledge  of  the  de- 
ponent, or  that  he  is  about  to  quit  the  commonwealth,  without  leaving 
sufficient  real  or  personal  estate  therein  to  satisfy  the  demand  ;  which 
affidavit  shall  be  filed  of  record  in  the  suit. 

9.  Sect.  V.  Provided,  That  it  shall  be  lawful  for  a  plaintiff  in  any  N 
action  founded  upon  actual  force,  or  which  shall  be  brought  by  reason  of 
actual  fraud  or  deceit,  upon  affidavit  of  the  facts,  to  have  a  capias  as  afore- 
said, against  any  person  not  otherwise  liable  to  arrest. 
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10.  Sect.  VI.  Nothing  herein  contained  shall  be  taken  to  authorize 
the  issuing  of  a  capias  ad  respondendum  against  any  female  for  any  debt 
contracted  since  the  eighth  day  of  February,  Anno  Domini,  one  thousand 
eight  hundred  and  nineteen ;  nor  against  any  executor,  or  other  person 
sued  in  a  representative  character,  unless  such  person  shall  have  become 
personally  liable  for  the  debt  or  demand  alleged  ;  nor  against  any  person 
whomsoever,  for  any  sum  of  money  less  than  five  dollars  and  thirty-four 
cents,  due  upon  any  contract  made  since  the  fourth  day  of  July,  Anno 
Domini,  one  thousand  eight  hundred  and  thirty-three. 

11.  Sect.  VII.  Whenever  the  cause  of  action  shall  be  founded  upon 
an  injury  done  to  the  person  or  property  of  the  plaintiff,  by  a  person 
whose  name  is  unknown  to  him,  or  upon  a  fraud  practised 'by  such  per- 
son, to  the  prejudice  of  the  plaintiff,  it  shall  be  lawful  for  the  plaintiff, 
whether  such  person  would  otherwise  be  liable  to  arrest  or  not,  on  affi- 
davit of  that  fact,  to  have  a  writ  of  capias,  in  the  form  aforesaid,  against 
such  person,  without  naming  him,  but  such  writ  shall  be  executed  by 
the  sheriff  or  other  officer,  only  under  the  direction  of  the  plaintiff,  and 
at  his  risk. 

12.  Sect.  VIII.  Upon  the  arrest  of  any  person  against  whom  a  writ 
of  capias  shall  be  issued  as  aforesaid,  it  shall  be  the  duty  of  the  officer  to 
inquire  of  him  his  name,  and  if  given,  he  shall  insert  the  same  in  such 
writ,  and  thereupon,  the  same  proceedings  shall  be  had  as  if  such  writ 
had  issued  in  the  usual  form. 

13.  Sect.  IX.  It  shall  be  the  duty  of  the  officer  charged  with  the 
execution  of  any  writ  of  capias  ad  respondendum,  to  let  to  bail  any  per- 
son arrested  or  detained  by  him  by  force  thereof,  on  his  giving  bond, 
with  reasonable  sureties,  having  sufficient  estate  within  the  county,  in 
the  manner  hereinafter  provided,  under  the  penalty  of  treble  damages  to 
the  party  aggrieved. 

14.  Sect.  X.  The  bond  to  be  taken  by  the  officer  as  aforesaid,  shall 
be  in  the  name  of  the  commonwealth,  and  in  the  amount  of  the  bail  de- 
manded ;  and  the  condition  thereof  shall  be,  that  if  the  defendant  therein 
named  shall  be  condemned  in  the  action,  at  the  suit  of  the  plaintiff,  he 
shall  satisfy  the  condemnation  money  and  costs,  or  surrender  himself  into 
the  custody  of  the  sheriff  of  the  county,  or  in  default  thereof,  that  the 
bail  will  do  so  for  him,  and  such  bond  shall  be  for  the  use  of  the  plaintiff 
in  the  action,  or  of  the  sheriff  or  other  officer,  as  the  case  may  be. 

15.  Sect.  XI.  Upon  the  execution  of  the  bond,  in  the  form  aforesaid, 
it  shall  be  lawful  for  the  bail  therein,  to  have,  from  the  officer  by  whom 
it  was  taken,  a  bail  piece,  to  be  made  according  to  the  following  form  : 

County,  ss.  in  the  court  of  ,  C.  D.  of  the 

county  aforesaid,  delivered  to  bail  upon  a  bond  taken  by  me,  J.  S.,  sheriff 
[or  other  officer,  as  the  case  may  be]  of  said  county,  the  day 

of  ,  to  E.  F.  of  the  township  of  ,  in  the  said 

county,  [yeoman,]  and  G.  H.  of  the  township  of  ,  in  said 

county,  [merchant,]  at  the  suit  of,  A.  B.,  in  a  plea  of  [describing  the 
action  as  described  in  the  bond]. 

16.  Sect.  XII.  It  shall  be  the  duty  of  the  officer  taking  such  bond, 
to  make  return  of  the  same  at  or  before  the  return  day  of  the  writ,  toge- 
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ther  with  the  capias  ad  respondendum,  to  the  office  of  the  prothonotary 
issuing  the  capias,  who  shall  file  the  same,  and  enter  upon  his  docket  the 
names  of.  the  bail. 

17.  Sect.  XIII.  It  shall  be  the  duty  of  every  sheriff,  taking  bond  as 
aforesaid,  to  give  notice  in  writing  of  the  names  and  places  of  residence 
of  the  bail  to  the  plaintiff  in  the  action,  his  agent  or  attorney. 

18.  Sect.  XIV.  The  bail  taken  by  the  sheriff  as  aforesaid,  may  be 
excepted  to  by  the  plaintiff,  his  agent  or  attorney,  at  any  time  within 
twenty  days  -after  the  return  day  of  the  writ,  and  notice  given  to  him  by 
the  sheriff  as  aforesaid,  and  the  bail  so  entered  may  justify,  or  new  bail 
be  added  or  substituted,  and  justify  within  ten' days  after  notice  of  the 
exception  as-  aforesaid,  according  to  the  practice  hitherto  allowed  with 
respect  to  special  bail. 

19.  Sect.  XV.  Provided  nevertheless,  That  it  shall  be  lawful  for  any 
court  to  make  such  rules  respecting  the  time  and  manner  of  giving  no- 
tice of  bail,  excepting  to  bail,  and  justifying  bail  as  aforesaid,  taken  upon 
process  out  of  such  court,  as  the  convenient  administration  of  justice  in 
such  court  may  require. 

20.  Sect.  XVI.  The  sheriff  taking  any  bond  as  aforesaid,  shall  be 
responsible  to  the  plaintiff  for  the  sufficiency  of  the  bail  therein,  but  such 
responsibility  shall  cease  and  determine  : 

First,  If  the  plaintiff  shall  not  except  to  the  bail  within  the  time  allowed 

for  that  purpose  ;  or 
Second,  If  upon  exception  made,  the  bail  shall  justify  to  the  satisfaction 

of  the  court,  or  of  the  commissioner  authorized  for  the  purpose  ;  or 
Third,  If  upon  such  exception  other  bail  shall  be  added  or  substituted, 
and  justify  as  aforesaid. 

21.  Sect.  XVII.  If  a  defendant,  arrested  or  detained  on  a  capias  ad 
respondendum  as  aforesaid,  shall  not  give  bail  as  aforesaid,  it  shall  be  the 
duty  of  the  sheriff  to  state  the  fact  in  his  return,  according  to  the  practice 
now  prevailing  and  allowed. 

22.  Sect.  XVIII.  If  the  officer  charged  with  the  execution  of  such 
writ,  shall  make  return  that  he  has  taken  the  body  of  the  defendant  in 
such  writ,  or  that  such  defendant  hath  surrendered  himself  to  his  cus- 
tody, he  shall  be  chargeable  to  have  the  body  of  such  defendant  at  the 
day  of  the  return  of  such  writ,  in  the  manner  heretofore  practised. 

23.  Sect.  XIX.  It  shall  be  lawful  for  any  defendant  committed  to 
prison  by  virtue  of  any  capias  ad  respondendum,  or  surrendered  by  his 
bail  as  aforesaid,  to  enter  special  bail  to  the  action,  in  the  manner  now 
practised  and  allowed,  at  any  time  before  final  judgment  obtained  against 

'  him. 

24.  Sect.  XX.  It  shall  be  lawful  for  the  defendant  in  any  writ  of 
capias  ad. respondendum,  either  before  or  after  arrest,  or  after  bail  given, 
and  before  the  return  of  the  writ,  to  deposit  in  the  hands  of  the  sheriff,  in 
lieu  of  all  bail,  the  sum  in  which  bail  is  demanded,  to  abide  the  event  of 
the  suit,  for  which  he  shall  be  entitled  to  demand  of  such  officer  a  re- 
ceipt ;  and  upon  making  such  deposit,  he  shall  be  forthwith  discharged 
from  arrest  in  the  action  in  which  such  deposit  shall  be  made,  and  the  lia- 
bility of  the  bail,  if  any  have  been  given,  shall  cease  and  determine. 

n. — 75 
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25.  Sect.  XXI.  It  shall  be  the  duty  of  the  officer  receiving  such  de- 
posit, to  make  return  of  the  fact,  and  to  pay  the  sum  deposited  with  him 
thereon,  into  court ;  and  if  the  plaintiff  in  such  writ  shall  fail  in  his  ac- 
tion, the  money  so  deposited  shall  be  forthwith  returned  to  the  defendant, 
upon  application  made  to  the  court  for  that  purpose. 

26.  "Sect.  XXII.  If  judgment  be  rendered  against  the  defendant  in 
such  action,  the  money  deposited  as  aforesaid,  or  so  much  thereof  as  may 
be  necessary,  shall  be  applied  by  order  of  the  court  towards  the  satisfac- 
tion of  such  judgments,  in  like  manner  as  money  paid  into  court  by  a  de- 
fendant in  other  cases. 

27.  Sect.  XXIII.  It  shall  also  be  lawful  for  any  defendant  after  the 
return  of  the  writ,  by  the  leave  of  the  court,  to  deposit  and  pay  into  court 
the  sum  in  which  bail  may  be  demanded  as  aforesaid,  to  abide  the  event 
of  the  suit,  and  to  be  disposed  of  in  manner  aforesaid,  and  thereupon  it 
shall  be  lawful  for  the  said  court  to  make  an  order  for  the  discharge  of  the 
defendant  from  imprisonment,  or  of  his  bail,  as  the  case  may  be,  from 
liability. 

28.  Sect.  XXIV.  In  any  personal  action,  commenced  by  summons 
as  aforesaid,  if  the  plaintiff',  his  agent  or  attorney,  shall,  during  the  pend- 
ency of  such  action,  make  affidavit,  to  be  filed  of  record,  of  his  cause  of 
action  as  aforesaid,  and  that  the  defendant  is  about  to  quit  the  common- 
wealth, as  the  deponent  verily  believes,  without  leaving  sufficient  real  or 
personal  estate  therein  to  satisfy  the  demand,  he  may  have  a  special 
capias  ad  respondendum  against  the  defendant,  in  the  following  form : 

County,  ss. 
The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  county,  greeting: 

Whereas,  an  action  of  debt  (or  as  the  case  may  be),  has  been  com- 
menced in  our  cour.t  of  ,  and  is  depending  between  A.  B.  and  C. 
D.,  and  the  said  A.  B.  (or  as  the  case  may  be),  has  made  affidavit  that 
the  said  C.  D.  is  justly  and  truly  indebted  to  him  (or  as'the  case  may  be, 
reciting  the  cause  of  action),  and  that  the  said  C.  D.  is  about  to  quit  the 
commonwealth,  as  he  verily  believes,  without  leaving  sufficient  real  or 
personal  estate  therein  to  satisfy  the  demand,  therefore  we  command  you 
that  you  take  the  said  C.  D.,  and  him  safely  keep  until  he  shall  have 
given  bail,  or  made  deposit  according  to  law,  in  the  said  action,  or  until 
the  said  shall  by  other  lawful  means  be  discharged  from  your 
custody ;  and  you  are  to  make  return  of  this  writ  within  ten  days  after 
the  execution  thereof,  together  with  the  manner  in  which  you  shall  have 
executed  the  same,  and  the  day  of  the  execution  thereof. 

Witness,  ,  president  of  the  said  court  (or  as  the 

case  may  be),  the  day  of  A.  D. 

Prothonotary. 

29.  Sect.  XXV.  The  proceedings  upon  such  special  capias  ad  res- 
pondendum, shall  be  the  same  as  are  hereinbefore  provided  in  the  case 
where  the  action  is  commenced  by  a  capias. 

30.  Sect.  XXVI.  Whenever  any  person,  who  shall  have  become  bail 
of  the  defendant  in  any  action,  shall,  pending  the  same,  assign  his  effects 
for  the  benefit  of  creditors,  or  make  application  for  the  benefit  of  the  in- 
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solvent  laws  of  this  commonwealth,  or  give  bond  for  such  purpose,  or 
shall  remove  from  this  commonwealth,  or  signify  an  intention  so  to  do,  it 
shall  he  lawful  for  the  plaintiff  in  such  action,  to  require  such  defendant, 
by  a  rule  to  be  entered  by  the  prothonotary,  as  of  course,  in  term  time, 
or  vacation,  to  find  additional  bail,  and  in  case  of  his  default,  to  issue  a 
special  writ  of  capias  against  him,  reciting  briefly  the  circumstances,  and 
detain  him  thereon  until  he  shall  comply  with  such  requisition. 

31.  Sect.  XXVII.  Every  such  rule  shall  be  entered,  after  an  affida- 
vit of  the  fact  upon  which  it  is  grounded  ;  it  shall  stipulate  that  three  days' 
notice  thereof  be  given  by  the  plaintiff  to  the  defendant,  unless  other  no- 
tice shall  be  directed  by  a  rule  of  court,  and  shall  otherwise  be  subject  in 
all  respects,  to  such  restrictions  and  regulations  as  the  court  shall  make 
in  that  behalf. 

32.  Sect.  XXVIII.  It  shall  be  the  duty  of  every  prothonotary  issuing 
a  capias  ad  respondendum  as  aforesaid,  whether  original  or  special,  to  in- 
dorse thereon  the  amount  of  bail  required  by  the  plaintiff  in  the  action. 

33.  Sect.  XXIX.  The  court  from  which  any  original  or  special  writ 
of  capias  ad  respondendum  shall  issue,  shall  have  the  like  power  and  au- 
thority to  inquire  into  the  cause  of  action,  to  quash  the  writ,  with  or  with- 
out costs,  to  reduce  the  amount  of  bail  required,  or  to  discharge  without 
bail,  as  are  now  possessed  and  exercised  by  the  several  courts  of  this 
commonwealth  ;  and  if  any  deposit  shall  have  been  made  as  aforesaid,  and 
the  court  shall  decide  that  the  plaintiff  was  not  entitled  to  bail,  or  shall 
reduce  the  amount  for  which  bail  was  demanded,  the  defendant  shall  be 
entitled  to  the  repayment  of  the  money  deposited,  or  so  much  thereof  as 
shall  remain  beyond  the  amount  of  bail  authorized  by  the  court.  *^ 

34.  Sect.  XXX.  Every  writ  used  for  the  commencement  of  an  action, 
shall  bear  date  on  the  day  of  the  issuing  thereof,  and  shall  be  made  return- 
able on  the  first  day  of  the  term  next  succeeding  the  time  at  which  it  shall 
be  issued. 

35.  Sect.  XXXI.  Provided,  That  in  the  case  of  a  writ  of  summons, 
if  there  shall  not  be  ten  days  between  the  issuing  thereof  and  the  first  day 
of  the  term  as  aforesaid,  the  writ  may  be  made  returnable  on  the  next  day 
preceding  the  last  day  of  such  term,  or  upon  the  first  day  of  the  second 
term  next  after  the  issuing  of  the  writ. 

36.  Sect.  XXXII.  In  the  courts  for  the  city  and  county  of  Philadel- 
phia, and  county  of  Alleghany,  all  writs  used  for  the  commencement  of 
actions  may  be  made  returnable  on  the  first  day  of  the  next  term  as  afore- 
said, or  on  the  first  Monday  of  any  intermediate  month,  at  the  election  of 
the  party  suing  out  the  writ. 

37.  Sect.  XXXIII.  If  the  defendant  in  any  writ  of  summons  as  afore- 
said, shall  not  appear  at  the  return  day  thereof,  and  the  officer  to  whom 
such  writ  was  directed,  shall  make  return  that  it  was  served  upon  the  de- 
fendant ten  days  before  the  return  day  aforesaid,  it  shall  be  lawful  for  the 
plaintiff,  having  filed  his  declaration,  to  take  judgment  thereon  for  default 
of  appearance,  according  to  the  rules  established  by  the  court  to  regulate 
the  practice  in  this  respect. 

38.  Sect.  XXXIV.   In  case  such  writ,  shall  not  be  served  ten  days 
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before  the  return  day  thereof,  if  the  defendant  therein  shall  not  appear  in 
ten  days  after  the  day  of  service,  it  shall  be  lawful  for  the  plaintiff,  having 
filed  his  declaration,  to  take  judgment  thereon  at  any  subsequent  day  in 
term  time,  for  default  of  appearance,  according  to  the  rules  established  by 
the  court  to  regulate  the  practice  in  this  respect. 

39.  Sect.  XXXV.  If  the  defendant  shall  have  deposited  ill  the  hands 
of  the  officer  a  sum  of  money  in  lieu  of  bail  as  aforesaid,  he  shall  be  deem- 
ed to  have  appeared  in  the  court  at  the  return  day,  in  like  manner  as  if  he 
had  entered  special  bail  to  the  action. 

40.  Sect.  XXXVI.  Whenever  any  writ  of  capias  as  aforesaid,  shall 
be  issued  against  any  person  who  may  be  confined  in  the  jail  of  the  coun- 
ty, a  copy  thereof  shall  be  delivered  to  the  defendant,  by  the  officer  hold- 
ing the  same,  and  another  copy  thereof  shall  be  left  by  such  officer  with 
the  jailor,  and  thereupon,  such  writ  shall  operate  to  detain  such  person, 
after  the  other  cause  or  causes  t>f  his  confinement  shall  have  ceased,  in 
like  manner  as  if  he  had  been  arrested  and  imprisoned  by  virtue  of  such 
writ. 

41.  Sect.  XXXVII.  In  cases  where  a  trespass  or  nuisance  has  been 
or  may  be  committed  on  real  estate,  by  non  residents  of  the  county 
wherein  such  real  estate  is  situated,  it  shall  be  lawful  for  the  sheriff  to  go 
beyond  his  bailiwick,  into  an  adjoining  county,  for  the  purpose  of  serving 
any  process  which  may  be  issued  out  of  the  'court  of  the  proper  county,  in 
suits  instituted  for  the  recovery  of  damages,  or  abatement  of  the  nuisance, 
and  such  service  shall  be  as  good  and  valid  as  if  the  same  had  been  made 
bv  the  sheriff  within  his  bailiwick', 

*  42.  Sect.  XXXVIII.  The  sheriff  or  other  officer  serving  any  writ  of 
summons,  shall  in  all  cases  state  in  his  return,  the  time  and  manner  in 
which  the  service  thereof  was  made. 

43.  Sect.  XXXIX.  In  every  case  in  which  a  writ  of  scire  facias  may 
by  law  be  issued,  it  shall  be  served  and  returned  in  the  same  manner  as 
is  herein  provided  in  the  case  of  a  summons,  in  a  personal  action,  and 
judgment  for  default  of  appearance  may  be  taken  at  the  same  time,  and  in 
the  same  manner,  as  in  the  case  of  a  summons  as  aforesaid,  unless  it  be 
otherwise  especially  provided. 

44.  Sect.  XL.  It  shall  be  lawful  for  any  persons,  willing  to  become 
partes  to  an  amicable  action,  to  enter  into  an  agreement,  in  writing,  for 
that  purpose,  either  in  their  proper  persons,  or  by  their  respective  agents 
or  attorneys,  and  on  the  production  of  such  agreement  to  the  prothonotary 
of  any  court  having  jurisdiction  of  the  subject  matter,  he  shall  enter  the 
same  on  his  docket,  and  from  the  time  of  such  entry  the  action  shall  be 
deemed  to  be  depending,  in  like  manner  as  if  the  defendant  had  appeared 
to  a  summons  issued  against  him  by  the  plaintiff. 

45.  Sect.  XL.I.  Every  corporation,  aggregate  or  sole,  shall  be  amena- 
ble to  answer  upon  a  writ  of  summons  as  aforesaid,  and  in  the  case  of  a 
corporation  aggregate,  except  counties  and  townships,  service  thereof  shall 
be  deemed  sufficient,  if  made  upon  the  president  or  other  principal  officer, 
or  on  the  cashier,  treasurer,  secretary  or  chief  clerk  of  such  corporation, 
in  the  manner  hereinbefore  provided. 


JUDICIARY.  621 

(Act  of  13th  June  1830.) 

46.  Sect.  XLII.  In  actions  for  damages,  occasioned  by  a  trespass  or 
injury  done  by  a  corporation,  if  the  officers  aforesaid  of  such  corporation, 
or  any  of  them,  shall  not  reside  in  the  county  in  which  such  trespass  or 
injury  shall  be  committed,  it  shall  be  lawful  to  serve  the  summons  upon 
any  officer  or  agent  of  the  corporation,  at  any  office  or  place  of  business 
of  the  corporation  within  the  county,  or  if  there  be  no  such  office  or  place 
of  business,  it  shall  be  lawful  to  serve  the  summons  upon  the  president 
or  oilier  principal  officer,  cashier,  treasurer,  secretary  or  chief  clerk,  in 
any  county  or  place  where  they  may  be  found. 

\_For  the  intervening  Sections  from  XLIII.  to  LXXV1IL,  sec  Attach- 
ment, an  tea,  p.  501.] 

47.  Sect.  LXXIX.  Actions  of  dower,  partition,  waste,  ejectment, 
nuisance,  and  all  other  pleas  of  land,  may  be  commenced  in  any  court  of 
the  county  wherein  the  lands  or  tenements  in  question  are  situate,  having 
original  jurisdiction  thereof,  either  by  agreement  of  the  parties,  in  the 
manner  and  with  the  effect  provided  in  the  case  of  personal  actions,  or  by 
writ. 

48.  Sect.  LXXX.  In  cases  where  the  subject  of  controversy  shall  be 
a  tract  of  land,  or  any  other  single  tenement,  situate  in  different  counties, 
it  shall  be  lawful  to  commence  an  action  as  aforesaid,  in  either  of  the 
counties,  and  in  such  case,  the  sheriff  of  the  county  in  which  such  writ 
shall  issue,  shall  have  power  to  execute  the  same,  and  all  other  process, 
whether  original  or  final,  which  may  be  issued  in  such  action,  in  like 
manner,  and  with  like  effect  as  if  the  said  counties  were  within  his  pro- 
per bailiwick. 

49.  Sect.  LXXXI.  Whenever  any  action  shall  in  such  case  be  com- 
menced in  any  such  county,  no  other  action  between  the  same  parties  for 
the  same  cause,  shall  be  instituted,  during  the  pendency  thereof,  in  any 
other  county. 

50.  Sect.  LXXXII.  The  writ. which,  shall  be  used  for  the  commence- 
ment of  any  such  action,  shall  be  in  all  cases,  unless  otherwise  especially 
provided,  .a  writ  of  summons,  which  shall  be  directed  to  the  sheriff  of 
the  county  in  which  the  action  is  commenced,  and  shall  be  made  return- 
able in  the  manner,  and  according  to  the  rules  provided  in  the  case  of 
personal  actions. 

51.  Sect.  LXXXIII.  If  any  defendant  in  any  real  action  as  aforesaid, 
shall  be  a  minor,  service  of  the  writ  shall  be  as  follows  : 

I.  If  any  such  defendant  have  a  guardian  of  his  estate,  service  thereof 
shall  be  made  upon  such  guardian,  in  the  manner  directed  by  law. 

II.  If  any  such  defendant  be  above  the  age  of  fourteen  years,  service 
thereof  shall  also  be  made  upon  him,  in  the  same  manner  as  is  directed 
by  law  in  the  case  of  adults. 

III.  If  any  such  defendant  be  under  the  age  of  fourteen  years,  and  have 
no  guardian  as  aforesaid,  service  thereof  shall  be  made  upon  the  next 
of  kin  of  such  defendant,  residing  in  the  county  wherein  such  defendant 
shall  reside,  in  the  manner  aforesaid. 

But  in  every  case  in  which  any  such  defendant  shall  not  have  a  guar- 
dian as  aforesaid,  it  shall  be  the  duty  of  the  plaintiff,  upon  or  after  the 
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day  on  which  he  might  take  judgment  by  default,  against  such  minor,  if 
he  were  of  full  age,  and  before  any  plea  pleaded,  or  rule  taken  in  the 
action,  to  make  application  to  the  court  in  which  such  action  shall  be 
brought,  for  the  appointment  of  a  guardian  of  such  minor  in  that  cause,  if 
such  minor  shall  not  have  appeared  by  his  guardian  as  aforesaid,  and  such 
appointment  being  made,  he  shall  give  notice  thereof  to  the  person  ap- 
pointed. 

52.  Sect.  LXXXIV.  The  court  which  shall  appoint  a  guardian  ad 
litem  of  a  minor,  defendant  in  any  cause,  shall  have  power  to  require  se- 
curity of  such  guardians  for  the  faithful  execution  of  the  trust,  and  in  all 
cases,  whether  such  security  shall  be  given  or  not,  such  guardtans  shall  be 
responsible  to  thier  wards,  in  like  manner  as  guardians  appointed  by  the 
orphan's  court,  and  they  shall  also  be  entitled  to  a  reasonable  compensation 
for  their  services. 

53.  Sect.  LXXXV.  If  damages  shall  be  recoverable,  and  shall  be  de- 
manded, in  any  such  action,  it  shall  be  lawful  for  the  plaintiff  by  a  rule,  to 
require  the  defendant,  if  he  would  be  liable  to  arrest  in  a  personal  action, 
to  enter  bail,  or  give  security,  in  such  sum  as  shall  be  sufficient,  in  the 
judgment  of  the  court,  to  satisfy  the  damages  and  costs  to  which  such 
plaintiff  may  be  entitled,  and  the  proceedings  for  that  purpose,  shall  be 
conducted  in  such  manner  as  the  court  in  which  such  action  may  be  de- 
pending, by  their  rules  shall  direct. 

54.  Sect.  LXXXVI.  The  officer  serving  any  such  writ,  shall  in  all 
cases  state  in  his  return  the  time  and  manner  in  which  the  service  thereof 
was  made,  and  in  case  the  publication  of  the  writ,  or  of  the  substance 
thereof,  shall  be  required  by  law,  or  by  any  order  of  the  court,  compliance 
therewith  shall  be  shown  by  affidavit,  or  otherwise,  to  the  satisfaction  of 
the  court. 

55.  Sect.  LXXXVII.  After  the  service  of  any  such  writ,  or  notice 
thereof,  given  as  aforesaid,  if  the  defendant  shall  not  appear,  it  shall  be 
lawful  for  the  plaintiff,  without  other  process,  to  file  his  declaration  or 
statement,  as  by  law  shall  be  required  or  allowed,  and  at  such  time  and 
manner  as  may  be  allowed  by  law,  have  judgment  thereon  for  such  default 
of  appearance,  and  no  essoin  or  saver-default  in  any  such  case  be  received 
or  allowed. 

56.  Sect.  LXXXVIII.  When  it  shall  be  lawful  to  cause  service  of 
any  writ  as  aforesaid,  to  be  made  upon  any  defendant  out  of  the  county 
in  which  the  action  may  be  commenced,  the  sheriff  of  the  county  in 
which  such  defendant  may  reside  or  be  found,  shall,  by  virtue  of  his 
office,  have  within  his  county  the  power  of  a  deputy  to  the  sheriff  of  the 
county  in  which  such  writ  shall  have  issued,  for  the  purpose  of  executing 
such  writ,  without  any  special  deputation  for  the  purpose. 

57.  Sect.  LXXXIX.  That  all  laws  hereby  altered  or  supplied,  so  far 
as  are  inconsistent  with  this  act,  are  hereby  repealed. 

58.  Sect.  XC.  The  provisions  of  this  act,  so  far  as  they  alter  or  add 
to  existing  laws  or  customs,  shall  go  into  effect  from  and  after  the  first  day 
of  September  next,  and  not  before. 
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An  act  relating  to  writs  of  quo  warranto  and  mandamus. 

59.  Sect.  I.  Writs  of  quo  warranto  may  be  issued  by  the  supreme 
court,  in  the  form  and  manner  hereinafter  provided,  in  all  cases  in  which 
the  writ  of  quo  warranto,  at  common  law  may  have  been  issued,  and  in 
which  the  said  court  has  heretofore  possessed  the  power  of  granting  in- 
formation, in  nature  of  such  writ. 

GO.  Sect.  II.  Writs  of  quo  warranto  in  the  form  and  manner  here- 
inafter provided,  may  also  be  issued  by  the  several  courts  of  common 
pleas,  concurrently  with  the  supreme  court,  in  the  following  cases  to  wit: 

I.  In  case  any  person  shall  usurp,  intrude  into,  or  unlawfully  hold  or 
exercise  any  county  or  township  [office]  within  the  respective  county. 

II.  In  case  any  person  duly  elected  or  appointed  to  any  such  office,  shall 
have  done,  suffered  or  omitted  to  do  any  act,  matter  or  thing,  whereby 
a  forfeiture  of  his  office  shall  by  law  be  created. 

III.  In  case  any  question  shall  arise  concerning  the  exercise  of  any  office, 
in  any  corporation,  created  by  authority  of  law,  and  having  the  chief 
place  of  business  within  the  respective  county. 

And  in  any  such  case,  the  writ  aforesaid  may  be  issued  upon  the  sug- 
gestion of  the  attorney-general,  or  his  deputy,  in  the  respective  county, 
or  of  any  person  or  persons  desiring  to  prosecute  the  same. 

IV.  In  case  any  association,  or  number  of  persons,  shall  act  as  a  corpo- 
ration, or  shall  exercise  any  of  the  franchises  or  privileges  of  a  corpo- 
ration within  the  respective  county,  without  lawful  authority. 

V.  In  case  any  corporation  as  aforesaid  shall  forfeit  by  misuser,  or  non- 
user,  its  corporate  rights,  privileges  or  franchises,  or  shall  do,  suffer  or 
omit  to  do  any  act,  matter  or  thing,  whereby  a  forfeiture  thereof  shall 
by  law  be  created,  or  shall  exercise  any  power,  privilege  or  franchise 
not  granted  or  appertaining  to  such  corporation. 

And  in  any  such  case,  the  writ  aforesaid  may  be  issued  upon  the  sugges- 
tion of  the  attorney-general,  or  his  deputy,  in  the  respective  county,  or 
of  any  person  or  persons  desiring  to  prosecute  the  same. 

61.  Sect.  III.  Whenever  the  attorney-general  shall  have  reason  to 
believe  that  any  association  as  aforesaid,  have  acted  as  a  corporation,  or 
exercised  any  of  the  franchises  or  privileges  thereof,  without  lawful  au- 
thority, or  that  any  corporation  has  forfeited  its  corporate  rights,  privi- 
leges or  franchises  aforesaid,  or  exercised  any  power,  privilege  or  fran- 
chise not  granted  or  appertaining  to  such  corporation,  it  shall  be  his  duty 
to  file,  or  cause  to  be  filed,  a  suggestion  as  aforesaid,  and  to  proceed 
thereon  for  the  determination  of  the  matter. 

62.  Sect.  IV.  Writs  of  quo  warranto  shall  be  in  the  following  form, 
to  wit : 

County,  ss.  The  Commonwealth  of  Pennsyl- 

vania, To  the  sheriff  of  said  county,  greeting.     We  command  you 

that  you  summon  ,  so  that      ■  be  and  appear  before  our 

court  to  be  holden  at  ,  in  and  for  the  , 

on  the  day  of  next,  and  then  and  there  to  show  by  what 
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authority  claim  to  exercise  the  office  of  ,  in  the 

county  of  ,  or  to  show  by  what  authority  he  or  they  exercise 

within  the  said  county  (or  county  of),  the  liberties  and  franchises  follow- 
ing, to  wit:  (setting  them  forth  ,  or  otherwise,  as  the  case  may 
be),  and  have  you  then  there  this  writ.     Witness,  &c. 

63.  Sect.  V.  The  writ  aforesaid,  may  be  issued  out  of  the  supreme 
court,  with  the  leave  of  the  said  court  in  term  time,  or  of  any  judge  of 
the  said  court  in  vacation,  and  out  of  the  respective  court  of  common 
pleas,  with  the  leave  of  the  said  court  in  term  time,  or  of  the  president 
judge  thereof  in  vacation,  and  such  writ  may  be  made  returnable  at  any 
time  within  term,  at  the  discretion  of  the  court  or  judge  granting  the 
same. 

64.  Sect.  VI.  The  writ  aforesaid,  shall  be  served  at  least  ten  days 
before  the  return  day,  in  the  same  manner  as  a  writ  of  summons  in  a  per- 
sonal action ;  and  if  the  party  against  whom  such  writ  shall  be  issued, 
shall  not  appear,  judgment  by  default  may  be  taken,  without  further  pro- 
cess, in  the  manner  allowed  in  a  personal  action. 

65.  Sect.  VH.  Every  suggestion  as  aforesaid,  shall  set  forth  the 
facts  as  fully  as  has  heretofore  been  required,  in  information  aforesaid ;  it 
shall  be  verified  by  affidavit,  and  filed  of  record  in  the  cause,  and  in 
every  case  the  name  of  the  person  at  whose  instance  the  writ  shall  issue, 
shall  be  indorsed  thereon. 

66.  Sect.  VIII.  If  it  shall  appear  to  the  court  or  judge  as  aforesaid, 
that  the  several  rights  of  different  persons  may  be  properly  determined  by 
one  writ,  it  shall  be  lawful  for  such  court  or  such  judge  to  make  such  order 
or  orders,  for  the  introduction  or  addition  of  such  persons  into  the  writ, 
or  for  notice  to  such  persons  to  appear  and  take  defence,  as  shall  be  rea- 
sonable and  just. 

67.  Sect.  IX.  The  defendant  in  such  writ,  shall  answer,  plead  or 
demur  to  the  suggestion  filed,  as  aforesaid  ;  he  may  traverse  all  or  any  of 
the  material  facts  contained  therein,  as  in  other  cases,  and  the  person  or 
persons  at  whose  instance  such  writ  shall  have  been  issued,  shall  reply, 
take  issue,  or  demur,  and  thereupon  issue  shall  be  joined  in  due  course, 
as  in  other  cases ;  and  the  court  shall  make  such  orders  from  time  to 
time,  in  respect  to  such  pleadings,  as  shall  expedite  the  decision  of  the 
cause  consistently  with  reasonable  convenience  to  the  parties. 

68.  Sect.  X.  Whenever  any  issue  of  fact  shall  be  joined  upon  any 
writ  of  quo  warranto  as  aforesaid,  issued  by  the  supreme  court  in  any 
district,  it  shall  be  lawful  for  the  said  court  by  an  order  to  be  made  in  the 
cause,  to  direct  such  issue  to  be  tried  in  the  court  of  common  pleas  of  the 
county  in  which  the  matters  complained  of  took  place,  or  upon  cause 
shown  in  anjr  other  county  of  such  district ;  and  thereupon  a  copy  of  the 
proceedings  in  such  cause  shall  be  certified  to  the  said  court  of  common 

"  pleas,  and  such  issue  shall  be  determined  in  like  manner  as  issues  of  fact 
in  causes  originating  in  such  court,  and  when  judgment  shall  be  rendered 
upon  such  issue  in  the  said  court  of  common  pleas,  the  same  shall  be  cer- 
tified to  the  supreme  court,  who  shall  proceed  thereupon  to  the  final  adju- 
dication of  the  cause. 

69.  Sect.  XI.  If  the  defendant  in  any  quo  warranto  as  aforesaid, 
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whether  a  natural  person  or  persons,  or  a  corporation,  be  found  or  ad- 
judged guilty  of  usurping  or  intruding  into,  or  unlawfully  holding  or 
exercising  the  office,  franchise,  privilege  or  power  mentioned  in  such 
writ,  the  court  shall  give  judgment  that  such  defendant  be  ousted,  and 
altogether  excluded  from  such  office,  franchise,  privilege  or  power,  and 
that  the  commonwealth,  or  party  suing  the  writ,  as  the  case  may  be,  re- 
cover costs  from  the  defendant. 

70.  Sect.  XII.  If  judgment  be  given  for  the  defendant  in  any  such 
writ,  and  the  proceedings  have  been  instituted  on  the  relation  of  any  pri- 
vate prosecutor,  the  court  shall  also  give  judgment,  that  the  defendant 
recover  his  costs  of  such  relator,  to  be  levied  by  execution,  as  in  cases  of 
debt,  if  the  proceedings  have  been  instituted  by  the  attorney-general,  at 
his  own  instance,  it  shall  be  lawful  for  the  court,  in  their  discretion,  on 
giving  judgment  for  the  defendant,  to  order  that  the  costs  be  paid  by  the 
county  in  which  the  matters  complained  of  were  alleged  to  have  taken 
place. 

71.  Sect.  XIII.  If  judgment  of  ouster  and  exclusion  as  aforesaid,  be 
given  against  any  defendant,  execution  thereof  shall  be  had  by  a  writ  of 
injunction,  which  shall  be  awarded  by  the  court  against  such  defendant, 
whether  a  natural  person  or  persons,  or  a  corporation  ;  such  injunction  shall 
recite  the  judgment  of  the  court,  and  shall  enjoin  the  defendant  or  defend- 
ants from  exercising  the  office,  franchise  privilege  or  power  mentioned 
therein,  and  obedience  thereto  may  be  compelled  by  attachment  and 
sequestration,  in  like  manner  as  in  other  cases  of  injunction. 

■  72.  Sect.  XIV.  If  such  injunction  shall  have  been  issued  upon  a 
judgment  rendered  by  default  as  aforesaid,  the  defendant  therein  may, 
nevertheless,  upon  the  payment  of  costs,  and  reasonable  notice  to  the  ad- 
verse party,  and  such  other  terms  as  the  court  shall  deem  equitable,  plead 
to  the  suggestion  as  aforesaid,  and  thereupon  the  parties  shall  proceed  to 
issue  and  trial,  in  like  manner  as  if  the  defendant  had  appeared  at  the  re- 
turn of  the  writ,  and  had  pleaded  in  due  course ;  and  if  judgment  shall  be 
rendered  in  favour  of  such  defendant,  the  judgment  by  default  shall  be 
taken  off,  and  the  injunction  aforesaid  shall  thenceforth  be  dissolved. 

73.  Sect.  XV.  It  shall  be  lawful  for  any  person  aggrieved  by  the 
judgment  of  any  court  of  common  pleas,  upon  any  writ  of  quo  warranto 
as  aforesaid,  to  remove  the  same,  by  writ  of  error,  into  the  supreme  court 
for  the  proper  district,  but  it  shall  be  lawful  for  the  court  to  which  such 
writ  of  error  shall  be  directed,  to  awaid  execution  as  aforesaid,  notwith- 
standing such  writ  of  error,  if  in  the  discretion  of  the  court  the  case  shall 
appear  to  require  it. 

74.  Sect.  XVI.  Every  such  writ  of  error  may  be  made  returnable 
forthwith,  if  the  supreme  court  shall  be  in  session  in  the  proper  district, 
and  shall  be  heard  and  decided  by  the  judges  thereof  at  the  term  to  which 
it  is  returnable. 

75.  Sect.  XVII.  Provided,  That  nothing  herein  contained  shall  de- 
bar any  prosecution  for  breach  of  any  act  of  assembly  in  relation  to  cor- 
porations, corporate  or  other  officers,  or  persons  acting  as  corporations 
without  lawful  authority. 

70.    Sect.  XV11I.  The  several  courts  of  common  pleas,  the  president 
ii.— 70 
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judge  being  present,  shall,  within  their  respective  counties,  have  the  like 
power  with  the  supreme  court,  to  issue  writs  of  mandamus  to  all  officers 
and  magistrates  elected  or  appointed,  in  or  for  the  respective  county,  or 
in  or  for  any  township,  district  or  place  within  such  county,  and  to  all 
corporations  being  or  having  their  chief  place  of  business  within  such 
county. 

77.  Sect.  XIX.  The  jurisdiction  aforesaid,  shall  be  exercised  in  the 
manner,  and  according  to  the  rules  hitherto  observed  and  practised  in  the 
supreme  court  of  this  commonwealth,  except  so  far  as  the  same  shall  be 
altered  by  this  act. 

78.  Sect.  XX.  Whenever  any  writ  of  mandamus  shall  issue  out  of 
the  supreme  court,  or  out  of  any  court  of  common  pleas,  the  person  or 
persons  who,  by  the  laws  of  this  commonwealth,  ought  to  make  a  return 
to  such  [writ],  shall  make  his  or  their  return  to  the  first  writ  of  manda- 
mus so  issued. 

79.  Sect.  XXI.  It  shall  be  lawful  for  the  person  suing  or  prosecuting 
any  such  writ,  to  demur,  or  to  plead  to,  or  traverse  all  or  any  of  the  ma- 
terial facts  contained  in  such  return,  and  the  person  or  persons  making 
such  return,  shall  reply,  take  issue,  or  demur,  and  such  other  and  further 
proceeding  may  be  had  thereon,  except  as  hereinafter  provided,  as  might 
be  had  if  the  person  suing  such  writ  had  brought  his  action  for  a  false 
return. 

80.  Sect.  XXII.  The  said  courts  shall  allow  the  persons  suing  or 
defending  any  such  writ  respectively,  such  convenient  time  to  make 
return,  plead,  reply,  rejoin  or  demur,  as  shall  be  just  and  reasonable. 

81.  Sect.  XXIII.  If  judgment  shall  be  given  for  the  party  suing  the 
writ,  a  peremptory  writ  of  mandamus  shall  be  granted  without  delay,  in 
like  manner  as  if  the  return  had  been  alleged  insufficient. 

82.  Sect.  XXIV.  In  the  case  of  a  writ  of  mandamus,  issued  by  any 
court  of  common  pleas  as  aforesaid,  if  a  verdict  shall  be  found  for  the 
person  suing  such  writ,  and  judgment  be  rendered  thereon,  or  if  a  judg- 
ment shall  be  given  for  him  upon  a  demurrer,  or  by  nihil  dicit,  or  lor 
want  of  a  replication,  or  of  any  other  pleading,  he  shall  recover  his 
damages  and  costs  in  the  same  manner  as  he  might  have  done  in  an  ac- 
tion for  a  false  return  as  aforesaid. 

83.  Sect.  XXV.  Whenever  any  issue  of  fact  shall  be  joined  upon 
the  return  of  any  writ  of  mandamus  as  aforesaid,  issued  out  of  the  su- 
preme court  in  any  district,  it  shall  be  lawful  for  the  said  court,  by  an 
order  to  be  made  in  the  cause,  to  direct  such  issue  to  be  tried  in  the  court 
of  common  pleas  of  the  proper  county  ;  and  if  the  case  shall  require  it,  to 
direct  that  the  damages,  if  any,  be  assessed  on  such  trial,  and  the  pro- 
ceedings for  such  purpose  shall  be  the  same  as  are  hereinbefore  provided 
in  the  case  of  an  issue  of  fact  joined  in  the  supreme  court  upon  a  writ  of 
quo  warranto. 

84.  Sect.  XXVI.  Whenever  judgment  shall  be  given  in  the  supreme 
court  in  any  district  upon  a  demurrer,  or  by  nihil  dicit,  or  for  want  of  a 
replication  or  other  pleading  as  aforesaid,  the  said  court  may  award  a  writ 
of  inquiry  of  damages,  to  be  executed  by  the  sheriff  of  the  proper  county, 
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returnable  to  the  said  court,  and  upon  the  return  of  such  writ,  may  give 
judgment  for  the  damages  and  costs. 

85.  Sect.  XX  VII.  If  damages  shall  he  recovered  against  any  person 
making  return  as  aforesaid,  such  recovery  shall  debar  every  other  action 
for  making  such  return. 

86.  Sect.  XXV1IJ.  Whenever  a  peremptory  mandamus  shall  be 
awarded,  the  person  suing  out  the  writ  shall  be  entitled  to  costs,  as  in 
other  actions,  although  he  should  not  proceed  for  the  recovery  of  damages. 

87.  Sect.  XXIX.  In  case  judgment  shall  he  given  for  the  person 
making  such  return  of  such  writ,  he  shall  recover  his  cost3  of  suit. 

88.  Sect.  XXX.  The  costs  of  the  application  for  a  writ  of  manda- 
mus, whether  such  writ  shall  be  granted  or  not ;  also  the  costs  of  the 
writ,  if  issued  and  obeyed,  or  not  prosecuted  to  judgment  as  aforesaid, 
may  be  given  or  refused,  according  to  the  discretion  of  the  court. 

89.  Sect.  XXXI.  The  damages  and  costs  which  shall  be  recovered 
as  aforesaid,  may  be  levied  by  execution,  in  the  like  manner  as  damages 
and  costs  recovered  in  other  cases,  may  be  levied. 

90.  Sect.  XXXII.  The  party  aggrieved  by  the  proceedings  had  in 
any  court  of  common  pleas,  upon  any  writ  of  mandamus,  may  remove  the 
same  after  the  first  judgment,  order  or  decree  therein,  by  a  writ  of  error, 
into  the  supreme  court,  as  in  other  cases,  and  such  writ  shall  operate  as 
a  supersedeas  to  an  execution,  for  damages  or  costs,  upon  bail  to  be  given 
as  in  other  cases ;  but  it  shall  be  lawful  for  the  court  to  which  such  writ 
shall  be  directed,  notwithstanding  such  writ  of  error,  to  award  a  peremp- 
tory writ  of  mandamus  as  aforesaid,  if  the  case  shall,  in  their  discretion, 
require  it. 

91.  Sect.  XXXIII.  Every  such  writ  of  error  may  be  made  return- 
able forthwith,  if  the  supreme  court  shall  be  in  session  in  the  proper  dis- 
trict, and  shall  be  heard  and  decided  by  the  judges  thereof,  at  the  term  to 
which  it  is  returnable. 

92.  Sect.  XXXIV.  This  act  shall  take  effect  from  and  after  the  first 
day  of  September  next. 

Act  of  16th  June  1836,  Pamph.  p.  784. 

An  act  relating  to  the  jurisdictions  and  powers  of  courts. 

93.  Sect.  I.  The  supreme  court  of  this  commonwealth,  shall  have 
power  to  hear  and  determine  all,  and  all  manner  of  pleas,  plaints  and  causes 
which  shall  be  brought,  or  removed  there  from  any  other  court  of  this 
commonwealth,  by  virtue  of  any  writ  or  process  issued  by  the  said  court, 
or  any  judge  thereof,  for  that  purpose,  in  the  manner  now  practised  and 
allowed,  to  examine  and  correct  all,  and  all  manner  of  errors  of  the  justices, 
magistrates  and  courts  of  this  commonwealth,  in  the  process,  proceed- 
ings, judgments  and  decrees,  as  well  in  criminal  as  in  civil  pleas  or  pro- 
ceedings, and  thereupon,  to  reverse,  modify  or  affirm  such  judgments  and 
decrees,  or  proceedings,  as  the  law  doth  or  shall  direct;  and  generally,  to 
minister  justice  to  all  persons,  in  all  matters  whatsoever,  as  fully  and 
amply,  to  all  intents  and  purposes,  as  the  said  court  has  heretofore  had 
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power  to  do,  under  the  constitution  and  laws  of  this  commonwealth  ;  and 
the  chief  justice  and  assistant  judges  of  the  supreme  court,  in  lieu  of  the 
thirty  shillings  per  day  for  travelling  expenses,  given  by  the  act  of  the 
thirteenth  April,  seventeen  hundred  and  ninety-one,  shall  respectively  he 
entitled  to  receive  the  sum  of  four  dollars  per  day,  whilst  engaged  in 
holding  court,  or  travelling  to  or  returning  from  the  same,  and  shall 
have  power,  and  is  required  to  issue  execution,  or  other  process,  for  the 
recovery  of  costs  which  have  accrued,  or  may  accrue  in  said  supreme 
court,  as  well  as  in  all  cases  which  have  been  heretofore  decided. 

94.  Sect.  II.  The  supreme  court  shall  have  original  jurisdiction  with- 
in the  city  and  county  of  Philadelphia,  in  all  civil  actions,  wherein  the 
matter  in  controversy  shall  be  of  the  value  of  five  hundred  dollars,  or 
more. 

95.  Sect.  III.  It  shall  be  the  duty  of  the  supreme  court,  at  their 
sessions  in  bank,  from  time  to  time,  to  devise  and  establish,  by  rule  of 
court,  such  new  writs  and  forms  of  proceedings,  as  in  their  opinion  shall 
be  necessary  or  convenient  to  the  full,  direct,  and  uniform  execution  of 
the  powers  and  jurisdiction  possessed  by  the  said  court,  or  by  the  courts 
of  common  pleas,  district  courts,  orphans'  courts,  or  registers'  courts. 

96.  Sect.  IV.  Provided,  That  nothing  herein  contained,  shall  be 
deemed  to  authorize  the  said  court  to  enlarge,  abridge,  or  alter  the  juris- 
diction of  any  of  the  courts,  or  to  impair  the  right  of  trial  by  jury,  or  to 
dispense  with  or  to  supply  the  use  of  any  form  of  proceeding,  which  shall 
be  made  necessary,  by  any  act  of  assembly. 

97.  Sect.  V.  Whenever  the  said  court  shall  devise  and  establish  any 
new  writ  or  form,  as -aforesaid,  or  make  any  rule  or  order  relative  thereto, 
they  shall  cause  notice  thereof  to  be  given  to  the  courts,  or  to  the  presi- 
dent judges  of  the  courts,  for  which  such  writ,  form  or  rule  shall  be  made 
or  appointed,  and  also  to  the  governor  of  the  commonwealth,  for  the  infor- 
mation of  the  legislature,  at  their  next  session. 

98.  Sect.  VI.  The  courts,  or  the  president  judges  of  the  courts,  to 
which  any  such  rule  shall  be  made  known,  shall  cause  the  same  to  be 
published  in  open  court,  and  to  be  recorded  with  the  rules  of  court,  and 
after  the  expiration  of  three  months  from  the  recording  of  such  rule,  the 
same  shall  be  deemed  to  be  obligatory,  and  in  full  effect. 

99.  Sect.  VII.  The  judges  of  the  supreme  court  shall  have  full  pow- 
er and  authority,  when,  and  as  often  as  there  may  be  occasion,  to  issue 
writs  of  habeas  corpus,  writs  of  certiorari,  and  writs  of  error,  and  all  re- 
medial and  other  writs  and  process,  returnable  to  the  said  court. 

100.  Sect.  VIII.  All  the  writs  shall  be  granted  of  course,  and  the 
style  thereof  shall  be  "  The  Commonwealth  of  Pennsylvania  ;"  they  shall 
bear  teste  in  the  name  of  the  chief  justice  of  the  said  court  for  the  time 
being,  or  if  he  be  a  party,  in  the  name  of  one  of  the  other  judges  of  the 
said  court,  and  they  shall  be  sealed  with  the  judicial  seal  of  the  said 
court. 

101.  Sect.  IX.  Every  person  indicted  in  any  court  of  quarter  sessions 
or  in  any  county  court  of  oyer  and  terminer,  and  general  jail  delivery, 
may  remove  the  indictment,  and  all  proceedings  thereon,  or  a  transcript 
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thereof,  into  the  supreme  court,  by  a  writ  of  certiorari,  or  a  writ  of  error, 
as  the  case  may  require. 

102.  Sect.  X.  Besides  the  powers  hitherto  possessed  by  the  supreme 
court,  to  issue  writs  of  mandamus,  the  said  court  shall  have  power  to 
issue  such  writs  to  any  other  court  or  tribunal  constituted  by  the  au- 
thority of  the  laws  of  this  commonwealth,  in  all  cases  where  such  inter- 
position shall,  in  the  discretion  of  the  said  court,  be  necessary  to  the  ad- 
vancement and  due  administration  of  justice. 

103.  Sect.  XL  As  soon  as  the  supreme  court  shall  have  rendered 
judgment,  or  made  a  final  decree  or  decision,  in  any  cause,  aclion,  or 
matter  brought  into  the  same  by  writ  of  error,  certiorari,  or  appeal,  such 
court  shall  order  the  records  thereof,  with  their  judgment  or  decree  thereon 
written,  and  duly  certified,  to  be  remitted  to  the  appropriate  court,  which 
judgment,  decree  or  decision,  such  court  shall  duly  curry  into  execution 
and  effect ;  or  the  said  supreme  court  may,  if  they  see  cause,  order  exe- 
cution thereof  to  be  done  by  process,  issued  out  of  the  same,  and  there- 
upon, order  the  record  to  be  remitted,  as  aforesaid. 

104.  Sect.  XII.  The  courts  of  common  pleas  shall  have  jurisdiction 
and  power  within  their  respective  counties,  to  hear  and  determine  all 
pleas,  actions  and  suits,  and  causes,  civil,  personal,  real  and  mixed,  ac- 
cording to  the  constitution  and  laws  of  this  commonwealth  ;  and  the  said 
court  shall  have  power  to  grant,  under  their  judicial  seals,  all  lawful  writs 
and  process  necessary  for  the  exercise  of  such  jurisdiction:  Provided, 
That  the  court  of  common  pleas  for  the  city  and  county  of  Philadelphia, 
shall  not  have  jurisdiction  in  any  civil  plea  or  action,  when  the  sum  or 
value  in  controversy,  shall  exceed  one  hundred  dollars,  as  heretofore : 
that  the  board  of  commissioners  of  the  incorporated  district  of  the  North- 
ern Liberties,  in  the  county  of  Philadelphia,  shall  and  may  annually,  or 
whenever  a  vacancy  shall  occur,  elect  one  of  the  aldermen  or  justices  of 
the  peace  of  the  said  district,  or  any  citizen  of  the  district,  qualified  to  be 
a  commissioner  thereof,  to  be  mayor  of  the  said  district,  who  shall  pos- 
sess and  enjoy  during  his  continuance  in  office,  all  the  rights,  power,  au- 
thority and  jurisdiction  of  a  justice  of  the  peace,  and  the  said  board  of 
commissioners  are  hereby  authorized  to  make  all  such  police  regulations, 
and  prescribe  such  duties,  rules  and  regulations  for  the  mayor  of  the  said 
district,  as  they  may  from  time  to  time,  by  ordinance  declare  :  Provided, 
Such  ordinances  are  not  inconsistent  with  the  laws  and  constitution  of  this 
commonwealth  :  That  the  governor  shall  appoint  a  recorder,  of  legal  learn- 
ing and  ability,  for  the  district  of  the  Northern  Liberties,  Spring  Garden 
and  Kensington,  of  the  county  of  Philadelphia,  who  shall  receive 'a  salary 
of  five  hundred  dollars,  as  a  full  compensation  for  his  services,  which  said 
recorder,  together  with  the  mayor  of  the  Northern  Liberties,  and  the  al- 
dermen of  the  Northern  Liberties,  Spring  Garden  and  Kensington,  (the 
said  aldermen  being  paid  in  the  same  manner  as  the  aldermen  of  the  city 
of  Philadelphia  are  now  paid,)  or  any  four  of  them,  (whereof  the  mayor 
or  recorder  for  the  time  being  shall  be  one,)  shall  have  full  power  and  au- 
thority to  hold  and  keep  a  court  of  record  within  the  said  district,  four 
times  in  each  year,  by  the  name,  style  and  title  of  the  Recorder's  Court 
for  the  incorporated  district  of  the   Northern  Liberties,  and   the  district 
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of  Spring  Garden  and  Kensington  ;  and  the  said  court  shall  be,  and  here- 
by is  vested  with  all  the  power  and  authority,  within  the  said  district, 
which  the  mayor's  court  for  the  city  of  Philadelphia  has  within  the  said 
city,  and  shall  be  organized  in  like  manner,  and  shall  have  authority  to 
try  and  determine  all  offences  which  have  been  committed,  or  shall  be 
committed  within  the  said  districts,  which  would  be  cognizable  in  any 
county  court  of  quarter  sessions  of  the  peace  of  this  commonwealth  ;  and 
also  to  hear,  try  and  determine  all  offences,  which  shall  be  committed 
within  the  said  districts,  against  any  of  the  laws,  ordinances,  regulations, 
or  constitutions  that  are,  or  shall  be,  legally  made,  in  pursuance  of  autho- 
rity granted  to  said  districts,  and  generally,  to  do  all  such  matters  and 
things  within  the  said  districts,  as  any  court  of  general  quarter  sessions 
of  the  peace,  oyer  and  terminer  and  jail  delivery,  of  and  for  any  county 
within  this  commonwealth,  mayor  can  do  within  any  such  county;  and 
the  justices  of  the  court  of  general  quarter  sessions  of  the  peace,  of  and 
for  the  county  of  Philadelphia,  or  any  of  them,  or  either  of  them,  shall 
not  in  any  matter  or  thing,  have  any  further  or  other  powers  or  jurisdic- 
tions within  the  said  districts,  than  the  said  mayor,  recorder  and  aldermen 
may  or  can  have  in  the  said  county  of  Philadelphia,  and  without  the  lim- 
its of  the  said  districts. 

105.  Sect.  XIII.  The  supreme  court,  and  the  several  courts  of  com- 
mon pleas,  shall  have  the  jurisdiction  and  powers  of  a  court  of  chancery, 
so  far  as  relates  to  : 

I.  The  perpetuation  of  testimony. 

II.  The  obtaining  of  evidence  from  places  not  within  the  state. 

III.  The  care  of  the  persons  and  estates  of  those  who  are  non  compos 
mentis. 

IV.  The  control,  removal,  and  discharge  of  trustees,  and  the  appointment 
of  trustees,  and  the  settlement  of  their  accounts. 

V.  The  supervision  and  control  of  all  corporations  other  than  those  of  a 
municipal  character,  and  unincorporated  societies  or  associations,  and 
partnerships. 

VI.  The  care  of  trust  moneys  and  property,  and  other  moneys  and  pro- 
perty made  liable  to  the  control  of  the  said  courts. 

And  in  such  other  cases,  as  the  said  courts  have  heretofore  possessed  such 
jurisdiction  and  powers,  under  the  constitution  and  laws  of  this  com- 
monwealth. 

And  in  every  case  in  which  any  court  as  aforesaid,  shall  exercise  any  of 
the  powers  of  a  court  of  chancery,  the  same  shall  be  exercised  accord- 
ing to  the  practice  in  equity,  prescribed  or  adopted  by  the  supreme  court 
of  the  United  States,  unless  it  be  otherwise  provided  by  act  of  assembly, 
or  the  same  shall  be  altered  by  the  supreme  court  of  this  commonwealth 
by  general  rules  and  regulations,  made  and  published  as  is  hereinbefore 
provided ;  and  the  supreme  court  when  sitting  in  bank,  in  the  city  of 
Philadelphia,  and  the  court  of  common  pleas  for  the  said  city  and  county 
shall,  besides  the  powers  and  jurisdiction  aforesaid,  have  the  power  and 

jurisdiction  of  courts  of  chancery,  so  far  as  relates  to: 

I.  The  supervision  and  control  of  partnerships  and  corporations,  other 
than  municipal  corporations. 
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II.  The  care  of  trust  moneys  anil  property,  and  other  moneys  and  proper- 
ty made  liable  to  the  control  of  the  said  courts. 

III.  The  discovery  of  facts  material  to  a  just  determination  of  issues,  and 
other  questions  arising  or  depending  in  the  said  courts. 

IV.  The  determination  of  rights  to  property  or  money  claimed  by  two  or 
more  persons,  in  the  hands  or  possession  of  a  person  claiming  no  right 
of  property  therein. 

V.  The  prevention  or  restraint  of  the  commission  or  continuance  of  acts 
contrary  to  law,  and  prejudicial  to  the  interests  of  the  community,- or 
the  rights  of  individuals. 

VI.  The  affording  specifiorelief,  when  a  recovery  in  damages  would  be 
an  inadequate  remedy :  Provided,  That  in  relation  to  the  discovery  of 
facts  material  to  a  just  determination  of  issues,  and  other  questions,  the 
district  court  for  the  city  and  county  of  Philadelphia,  shall  have  the 
same  power  and  authority,  within  its  jurisdiction,  as  is  hereby. confer- 
red on  the  court  of  common  pleas  for  the  said  city  and  county :  Jlnd 
provided  fur  ther ,  That  no  process  to  be  issued  by  the  said  courts  of  the 
city  and  county  of  Philadelphia,  or  the  supreme  court,  sitting  therein, 
under  the  chancery  powers  herein  specially  granted,  excepting  such 
as  have  heretofore  been  exercised,  shall  at  any  time  be  executed  be- 
yond the  limits  of  the  city  and  county  aforesaid. 

106.  Sect.  XIV.  The  courts  of  oyer  and  terminer,  and  general  jail 
delivery,  shall  have  power: 

I.  To  inquire  by  the  oaths  and  affirmations  of  good  and  lawful  men  of 
the  county,  of  all  crimes  committed,  or  triable  in  such  county. 

II.  To  hear,  determine  and  punish  the  same,  and  to  deliver  the  jails  of 
such  county  of  all  prisoners  therein,  according  to  law. 

III.  To  try  indictments  found  in  the  quarter  sessions,  and  certified  by  the 
said  court,  according  to  law. 

107.  Sect.  XV.  The  said  courts  shall  have  exclusive  jurisdiction  and 
power  to  try  and  punish  all  persons  charged  with  any  of  the  crimes  here- 
in enumerated,  which  shall  be  committed  within  the  respective  county,  to 
wit: 

I.  All  persons  charged  with  any  murder,  manslaughter,  or  other  homi- 
cide, and  all  persons   charged  with  being  accessory  to  any  such  crime. 

II.  All  persons  charged  with  treason  against  this  common  wealth. 

III.  All  persons  charged  with  sodomy,  buggery,  rape  or  robbery,  their 
counsellors,  aiders,  comforters  and  abettors. 

IV.  All  persons  charged  with  arson,  or  with  the  crime  of  voluntary  and 
maliciously  burning  any  building,  or  other  thing,  made  punishable  in 
the  same  manner  as  arson. 

V.  All  persons  charged  with  mayhem,  or  with  the  crime  of  cutting  out  or 
disabling  the  tongue,  putting  out  an  eye,  slitting  the  nose,  cutting  off 
the  nose,  cutting  off  a  lip,  cutting  off  or  disabling  any  limb  or  member 
of  another  person,  by  lying  in  wait,  or  with  malice  aforethought,  and 
with  intention  in  so  doing  to  maim  or  disfigure  such  person,  and  their 
aiders,  abettors  and  counsellors. 

VI.  All  persons  charged  with  burglary  : 

VII.  Every  woman  who  shall  be  charged  with  having  endeavoured  pri- 
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vately,  either  by  herself,  or  the  procurement  of  others,  to  conceal  the 
death  of  any  issue  of  her  body,  male  or  female,  which,  if  it  were  born 
alive,  would  by  the  law,  be  a  bastard,  so  that  it  may  not  be  known 
whether  such  issue  was  born  dead  or  alive,  or  whether  it  were  murder- 
ed or  not. 
VIII.  All  persons  charged  with  the  second  or  any  subsequent  offence  of 
receiving,  harbouring,  or  concealing  any  robber,  burglar,  felon  or  thief, 
or  with  the  crime  of  receiving  or  buying  any  goods  or  chattels,  which 
shall  have  been  feloniously  taken  or  stolen,  knowing  the  same  to  be 
stolen. 

108.  Sect.  XVI.  The  courts  of  quarter  sessions  of  the  peace,  shall 
have  jurisdiction  and  power  within  their  respective  counties  : 

I.  To  inquire,  by  the  oaths  or  affirmations  of  good  and  lawful  men  of  the 
county,  of  all  crimes,  misdemeanours  and  offences  whatever,  against  the 
laws  of  this  commonwealth,  which  shall  be  triable  in  the  respective 
county. 

II.  To  inquire  of,  hear,  determine  and  punish,  in  due  form  of  law,  all  such 
crimes,  misdemeanours  and  offences,  whereof  exclusive  jurisdiction  is 
not  given,  as  aforesaid,  to  the  courts  of  oyer  and  terminer  of  such  coun- 
ty. 

III.  To  take,  in  the  name  of  the  commonwealth,  all  manner  of  recogni- 
zances and  obligations  heretofore  taken,  and  allowed  to  be  taken,  by 
justices  of  the  peace,  and  they  shall  certify  such  as  shall  be  taken  in  re- 
lation to  any  crime  not  triable  therein,  to  the  next  court  of  oyer  and 
terminer,  having  power  to  take  cognizance  thereof. 

IV.  To  continue  or  discharge  the  recognizances  and  obligations  of  per- 
sons bound  to  keep  the  peace,  or  to  be  of.  good  behaviour,  taken  as 
aforesaid,  or  certified  into  such  court,  by  any  justice  of  the  peace  of 
such  county,  and  to  inquire  of,  hear  and  determine,  in  the  manner  hi- 
therto practised  and  allowed,  all  complaints  which  shall  be  founded 
thereon. 

V.  The  courts  of  quarter  sessions  shall  also  have  jurisdiction  in  cases  of 
fine,  penalties,  or  punishments  imposed  by  any  act  of  assembly,  for 
offences,  misdemeanours,  or  delinquencies,  except  where  it  shall  be 
otherwise  expressly  provided  and  enacted :  Provided,  That  nothing 
herein  shall  alter  or  affect  the  jurisdiction  of  any  mayor's  court :  And 
provided  also,  That  the  mayor's  court  of  the  several  cities  of  this  com- 
monwealth, shall  have  exclusive  jurisdiction  of  all  offences  committed 
within  the  limits  of  their  respective  cities,  which,  by  any  existing  law, 
or  any  law  hereafter  to  he  passed,  are  or  shall  be  indictable  in  the  court 
of  quarter  session  of  the  proper  county,  unless  by  the  terms  of  the  law, 
expressly  deprived  of  such  jurisdiction. 

VI.  The  said  courts  shall  also  have  and  exercise  such  other  jurisdiction 
and  powers,  not  herein  enumerated,  as  may  have  been  heretofore  given 
to  them  by  law. 

109.  Sect.  XVII.  Whenever  any  indictment  shall  be  found  in  any 
court  of  quarter  sessions,  for  any  crime  or  offence  not  triable  therein,  it 
shall  be  the  duty  of  such  court  to  certify  the  same  into  the  court  of  oyer 
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and  terminer  next  to  be  holder)  in  such  county,  there  to  be  heard  and  de- 
termined in  due  course  of  law. 

1 10.  Sect.  XVIII.  The  judges  of  the  county  courts  of  oyer  and  ter- 
miner, and  quarter  sessions,  and  every  of  them,  shall  have  power  to  direct 
their  writs  or  precepts,  to  all  or  any  of  the  sheriffs,  or  other  oflicers  of 
any  of  the  counties,  cities,  boroughs,  or  towns  corporate  of  this  common- 
wealth, or  arrest  and  bring  before  them,  persons  indicted  for  felonies  or 
other  offences,  and  amenable  to  the  respective  court. 

111.  Sect.  XIX.  The  jurisdiction  of  the  several  orphans  courts  shall 
extend  to  and  embrace  : 

I.  The  appointment,  control,  removal  and  discharge  of  the  guardians  of 
minors,  and  the  settlement  of  their  accounts. 

II.  The  removal  and  discharge  of  executors  and  administrators,  deriving 
their  authority  from  the  register  of  the  respective  county,  and  the  set- 
tlement of  their  accounts. 

III.  The  distribution  of  the  assets  and  surplusage  of  the  estates  of  dece- 
dents, after  such  settlement  among  creditors,  and  others  interested. 

IV.  The  sale,  of  real  estates  of  decedents. 

V.  The  partition  of  the  real  estates  of  intestates  among  the  heirs. 

VI.  The  specific  execution  of  contracts  made  by  decedents,  to  sell  and 
convey  any  real  estate  of  which  such  decedent  shall  die  seised. 

VII.  Proceedings  for  the  recovery  of  legacies. 

VIII.  All  cases  within  their  respective  counties,  wherein  executors,  ad- 
ministrators, guardians  or  trustees  may  be  possessed  of,  or  are  in  any 
way  accountable  for,  any  real  or  personal  estate  of  a  decedent. 

And  such  jurisdiction  shall  be  exercised  under  the  limitations,  and  in  the 
manner  provided  by  law. 

112.  Sect.  XX.  Each  of  said  courts  shall  have  power  to  award  pro- 
cess, to  levy  and  recover  such  fines,  forfeitures,  and  amercements  as  shall 
be  imposed,  taxed,  or  adjudged  by  them,  respectively. 

113.  Sect.  XXI.  Each  of  the  said  courts  shall  have  full  power  and 
authority  to  establish  such  rules  for  regulating  the  practice  thereof  res- 
pectively, and  for  expediting  the  determination  of  suits,  causes,  and  pro- 
ceedings therein,  as  in  their  discretion  they  shall  judge  necessary  or  pro- 
per :  Provided,  That  such  rules  shall  not  be  inconsistent  with  the  consti- 
tution and  laws  of  this  commonwealth. 

114.  Sect.  XXII.  Each  of  the  said  courts  is  empowered  to  issue 
writs  of  subpoena,  under  their  official  seal,  into  any  county  of  this  com- 
monwealth, to  summon  and  bring  before  the  respective  court,  any  person, 
to  give  testimony  in  any  cause  or  matter  depending  before  them,  under 
the  penalties  hitherto  appointed  and  allowed  in  any  such  case  by  the 
laws  of  this  commonwealth. 

115.  Sect.  XXIII.  The  power  of  the  several  courts  of  this  common- 
wealth to  issue  attachments,  and  to  inflict  summary  punishments  for 
contempts  of  court,  shall  be  restricted  to  the  following  cases,  to  wit  : 

I.  To  the  official  misconduct  of  the  officers  of  such  courts  respectively. 

II.  To  disobedience  or  neglect  by  officers,  parties,  jurors  or  witnesses  of 
or  to  the  lawful  process  of  the  court. 

ii.— 77 
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III.  To  the  misbehaviour  of  any  person  in  the  presence  of  the  court, 
thereby  obstructing  the  administration  of  justice. 

116.  Sect.  XXIV.  The  punishment  of  imprisonment  for  contempt, 
as  aforesaid,  shall  extend  only  to  such  contempts  as  shall  be  committed 
in  open  court,  and  all  other  contempts  shall  be  punished  by  fine  only. 

117.  Sect.  XXV.  Provided,  That  the  court  may  order  the  sheriff,  or 
other  proper  officer,  to  take  into  custody,  and  commit  to  jail,  any  person 
fined  for  a  contempt,  until  such  fine  shall  be  paid  or  discharged  ;  but  if 
such  person  shall  be  unable  to  pay  such  line,  he  may  be  committed  to  pri- 
son by  the  court,  for  any  time  not  exceeding  three  months. 

118.  Sect.  XXVI.  No  publication  out  of  court,  respecting  the  con- 
duct of  the  judges,  officers  of  the  court,  jurors,  witnesses,  parties,  or  any 
of  them,  of,  in,  or  concerning  any  cause  depending  in  such  court,  shall 
be  construed  into  a  contempt  of  the  said  court,  so  as  to  render  the  author, 
printer,  publisher,  or  either  of  them,  liable  to  attachment,  and  summary, 
punishment  for  the  same. 

119.  Sect.  XXVII.  If  any  such  publication  shall  improperly  tend  to 
bias  the  minds  of  the  public,  or  of  the  court,  the  officers,  jurors,  witnesses, 
,or  any  of  them,  on  a  question  depending  before  the  court,  it  shall  be 
lawful  for  any  person  who  shall  feel  himself  aggrieved  thereby,  to  proceed 
against  the  author,  printer  and  publisher  thereof,  or  either  of  them,  by 
indictment,  or  he  may  bring  an  action  at  law  against  them,  or  either  of 
them,  and  recover  such  damages  as  a  jury  may  think  fit  to  award. 

120.  Sect.  XX  VIII.  Provided,  That  notwithstanding  any  thing  here- 
inbefore contained,  the  several  courts  aforesaid,  shall  have  power  to  make 
rules  on  sheriffs  and  coroners,  fth*  the  return  of  all  process  in  their  hands, 
and  for  the  payment  of  money,  or  delivery  of  any  article  of  value  in  their 
possession,  according  to  their  respective  duties,  and  also,  to  make  rules 
upon  attorneys  for  the  payment  of  money,  and  the  delivery  of  deeds,  and 
other  papers  in  their  hands,  belonging  to  their  clients,  and  in  every  such 
case  to  enforce  obedience  to  such  rules,  by  attachment ;  and  the  courts 
shall  have  the  same  power  against  former  sheriffs  and  coroners,  if  appli- 
cation be  made  lor  the  purpose,  within  two  years  after  the  termination  of 
their  offices  respectively. 

121.  Sect.  XXIX.  This  act  shall  go  into  effect  on  and  after  the  first 
day  of  September  next. 

[It  loas  provided,  by  the  act  of  10th  of  March  1836,  Pamph.  p.  73, 
that  the  judge  of  the  district  court  of  Lancaster,  should  attend  and  de- 
termine certain  causes  in  the  county  of  York.  And  by  the  act  ofdlstof 
March  1836,  Pamph.  p.  329,  it  was  enacted  that  the  president  judge  of 
the  fifth  judicial  district,  composed  of  the  county  of  Alleghany,  and  also 
the  judge  of  the  district  court  of  Alleghany,  should  each  receive  a  yearly 
compensation  of  four  hundred  dollars,  in  addition  to  the  salaries  before 
paid  to  them  by  law.  It  was  further  provided  by  the  act  of  16th  of  June 
1836,  Pamph.  p.  850,  that  the  term  of  the  several  courts  of  Washington 
county,  shall  commence  on  the  third  Monday  of  October  in  each  and 
every  year.~\ 
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JURISDICTION  OF  COURTS. 

The  associate  judges  of  the  court  of  common  pleas  have  not  jurisdiction  to  hear 
and  determine  a  motion  for  a  new  trial,  in  a  case  where  the  president  judge,  before 
his  appointment,  was  Concerned  as  counsel;  hut  such  case  must  be  certitied  to  the 
nearesl  president  judge,  in  pursuance  of  the  acts  of  assembly  providing  for  the  hold- 
ing  of  special  courts.     Colo's  Case,  4  ffatts154. 

Cases  of  divorce  are  within  the  meaning  of  the  acts  of  assembly  authorising  the 
holding  of  special  courts.     Ibid. 

If  both  associate  judges  be  interested  in  the  event  of  a  cause,  queers,  whether,  in 
order  to  prevent  a  failure  of  justice,  a  president  judge  might  not  alone  hold  a  special 
court.     M'Lughan  v.  Bovard,  Ibid.  308. 

This  court  has  not  jurisdiction  so  as  to  permit  the  entry  of  a  judgment  on  a  bond 
and  warrant  of  attorney,  where  the  penalty  is  over  10U  dollars  but  the  real  debt  does 
not  exceed  that  sum,  and  the  entry  of  such  a  judgment  will  be  stricken  off  on  mo- 
tion.    Coates  v.  Cork,  1  Miles' s  Rep.  270. 

The  mayor  of  the  city  of  Philadelphia  had  no  jurisdiction  of  an  action  to  recover  a 
penalty  for  the  breach  of  the  ordinance  passed  the  28th  of  March  1822,  relating  to 
the  markets.     Spicer  v.  Rees,  5  Rawlc  119: 

The  district  court  for  the  city  and  county  of  Philadelphia  has  jurisdiction  of  an 
action  against  a  clergyman  to  recover  the  penalty  for  marrying  a  minor  without  con- 
sent, &c.  under  the  act  of  1729.     Donahue  v.  Dougherty,  Ibid.  124. 


PRACTICE. 


Under  the  fourth  section  of  the  eighteenth  rule  of  this  court,  judgment  cannot  be 
entered  on  a  verdict  rendered  at  nisi  prius,  within  the  first  four  days  of  the  term  ; 
nor  during  the  pendency  of  a  motion  for  a  new  trial,  unless  the  court  shall  have 
ordered  judgment  to  be  entered  for  the  plaintiff  to  stand  as  security.  Britton  v.  Stan- 
ley, 1  Wharton  207. 

Affidavits  to  hold  to  bail  made  by  the  plaintiff  (residing  in  New  York),  and  his 
clerk  in  Philadelphia,  which  set  forth,  that  the  defendant  was  indebted  to  the  plain- 
tiff in  a  certain  sum,  "a  part  of  which"  was  for  money  lent  and  advanced  by  the 
plaintiff  to  the  defendant,  and  "the  rest  of  the  principal  sum"  was  due  "for  the  ba- 
lance which  the  defendant  owes  the  plaintiff  on  settlement,  in  transactions  in  which 
the  plaintiff,  by  the  defendant's  request,  and  as  his  agent, 'made  purchases  and  sales 
for  the  defendant,  but  in  the  plaintiff's  name,  by  which  he  stands  indebted  to  third 
persons;  "and  the  defendant  is  indebted  to  him  in  the  said  sum,  the  precise  amount 
and  extent  of  which  balance  cannot  be  stated  now,  because  the  defendant  suddenly 
left  New  York,  without  coming  to  any  settlement,"  &c. ;  and  that  the  defendant  on 
being  required  to  pay,  did  not  deny  the  debt  or  the  amount :  Held,  to  be  sufficient. 
Cammun  v.  Hind,  Ibid.  320. 

After  verdict,  no  rule  or  application  for  leave  to  enter  judgment  is  necessary;  but 
after  the  lapse  of  the  period  granted  for  a  motion  for  a  new  trial  or  in  arrest  of  judg- 
ment, should  no  such  motion  be  made  or  pending,  on  payment  of  the  jury  fee,  the 
prevailing  party  is  entitled  to  have  judgment  marked  by  the  prothonotary  absolutely. 
Maouire  v.  Burton,  1  Milcs's  Rep.  14. 

Where  the  sheriff  has  not  returned  the  capias  ad  respondendum,  but  the  prothono- 
tary takes  special  bail,  and  the  plaintiff  enters  a  rule  of  reference,  the  court  will  not 
rule  the  sheriff  to  return  the  writ.     Johnson  v.  M'Coy,  Ibid.  89. 

Even  without  the  entry  of  a  rule  of  reference,  the  laches  of  the  plaintiff,  in  not 
applying  for  such  rule  on  the  sheriff,  is  a  decisive  objection  to  its  being  granted. 

The  lapse  of  four  terms  after  the  return  day  constitutes  such  laches.     Ibid. 

To  fix  the  special  bail  to  the  action,  the  issuing  of  the  capias  ad  satisfaciendum 
against  the  original  defendant,  and  its  delivery  to  the  sheriff,  must  be  four  days,  ex- 
clusive of  Sunday,  before  the  return  day  of  such  writ.     Johnson  v.  Rea,  Ibid.  159. 

Where  a  verdict  was  rendered  for  the  plaintiff,  but  judgment  was  arrested  at  the 
same  term  on  account  of  the  insufficiency  of  the  verdict,  which  appears  of  record,  a 
venire  facias  de  novo  will  be  awarded.  But  if  the  term  has  been  allowed  to  elapse, 
and  the  cause  has  not  been  continued  by  a  curia  ad.  vult,  the  action  will  be  discon- 
tinued, and  the  defendant  be  without  day  in  court.     Butcher  v.  Metts,  Ibid.  233. 

The  affidavit  of  a  party  applying  for  a  rule  on  the  plaintiff  to  give  security  for 
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costs,  must  aver  that  the  plaintiff  was  a  non  resident  of  the  state  at  the  institution  of 
the  suit.     Searle  v.  Mann,  Ibid.  321. 

No  practice  to  the  contrary  can  render  nugatory  the  plain  positive  provisions  of  a 
statute.     Henry  v.  Boyle,  Ibid.  386. 

Affidavits  of  jurors  are  inadmissible  to  inculpate  their  fellows  or  themselves. 
White  v.  White,  5  Rawle  61. 

It  is  no  objection  to  an  inquisition  valuing  real  estate,  that  the  jurors  made  sepa- 
rate estimates  of  value,  which  were  added  together,  and  the  medium  value  extracted, 
and  returned  as  their  valuation  of  the  property  :  this  course  having  been  resorted  to, 
not  as  decisive  of  the  question,  but  as  an  approximation  to  unanimity,.     Ibid. 

Nor  is  the  validity  of  the  inquisition  affected  by  the  presence  of  the  sheriff  with 
the  inquest,  where  there  did  not  appear  to  have  been  any  improper  interference  with 
their  duties  on  his  part.     Ibid. 

In  an  action  against  a  clergyman  to  recover  the  penalty  for  marrying  a  minor  with- 
out consent  of  his  parent,  under  the  act  of  1729,  the  plaintiff  filed  a  statement,  to 
which  the  defendant  demurred  :  and  afterwards  a  declaration  in  debt,  which  he  was 
allowed  by  the  court  to  substitute  for  his  statement,  and  judgment  of  respondeat  ous- 
ter was  entered  on  the  demurrer. 

Held,  that  the  statement  being  unauthorized  by  the  act  of  assembly  was  a  nullity, 
and  the  plaintiff  might  declare  as  though  no  legal  specification  of  the  cause  of  action 
had  been  made,  and  the  judgment  of  respondeat  ouster,  though  unnecessary,  did  not 
vitiate  the  subsequent  proceedings.  Nor  was  the  verdict  bad  as  being  founded  in 
part  on  the  defective  statement,  which  was  a  mere  nonentity  and  entirely  superseded 
by  the  declaration.     Donahue  v.  Dougherty,  Ibid.  124. 

A  judgment  after  a  trial,  on  the  merits,  is  not  to  be  treated  as  erroneous,  because 
there  was  no  plea.     Ibid. 

A  writ  in  debt  is  within  the  remedy  prescribed  by  the  act  of  1729,  by  "  bill,  plaint 
or  information."     Ibid. 

When  there  is  judgment  on  a  writ  of  error  that  a  plea  demurred  to  is  defective, 
and  there  is  another  plea,  and  the  cause  is  remanded  for  trial  on  that  plea,  the  case 
stands  in  the  court  below  subject  to  the  provisions  of  the  act  of  the  21st  of  March 
1806,  and  the  defendant  may  alter  his  defence  on  or  before  the  trial  as  in  other  cases. 
Kemmerer  v.  Young,  Ibid.  175. 

The  plaintiff  proceeded  originally  by  capias  indorsed,  "  no  bail  required."  It  was 
not  served  according  to  the  rule  of  court,  the  defendants  not  having  subscribed  a  note 
in  writing  empowering  the  prothonotary  to  enter  their  appearance.  The  sheriff  re- 
turned "  cepi  corpus,  and  defendants  discharged  on  common  bail." 

Held,  that  the  return  was  nugatory  and  did  not  authorize  an  appearance  to  be  en- 
tered.    Jones  v.  Orum,  I  bid.  249. 

Plaintiff  entered  a  rule  of  reference  upwards  of  ten  years  after  the  writ  issued, 
and  returned  without  being  duly  served,  and  no  step  taken  by  him  during  that 
period  to  continue  the  action,  and  obtained  an  award  against  all  the  defendants. 

Held,  that  the  rule  was  irregular,  and  that  the  irregularity  was  not  waived  by  a 
general  appearance  by  an  attorney,  entered  after  the  rule  of  reference,  but  before  the 
appointment  of  arbitrators  ;  the  appearance  having  been  amended  by  the  court  below, 
so  as  to  stand  for  one  of  the  defendants  only.     Ibid. 

The  first  argument  of  a  case  is  matter  of  right;  re-arguments  are  subject  to  the 
order  and  direction  of  the  court.  Moliere  v.  The  Pennsylvania  Fire  Insurance  Com- 
pany, Ibid.  342. 

Upon  an  application  by  a  party  collaterally  interested,  to  open  a  judgment  con- 
fessed, the  cause  was  by  agreement  referred  to  an  auditor  voluntarily  chosen  by  the 
parties,  to  report  the  amount  due  the  plaintiffs.  The  auditor  made  a  report,  upon 
which  the  court  rendered  a  judgment.  Held,  that  such  a  judgment  was  not  the  sub- 
ject of  a  writ  of  error.     Allen  v.  Myers,  Ibid.  335. 

PLEADING. 

In  trespass  against  a  sheriff  and  others  for  taking  the  plaintiff's  goods,  the  de- 
fendants may  give  in  evidence  under  the  general  issue,  that  the  goods  were  the  pro- 
perty of  A  at  the  time  of  the  alleged  trespass,  and  that  they  (the  defendants)  took  them 
under  a  judgment  and  execution  against  A.     M'Bride  ».  Duncan,  1   Wharton  269. 

Where  such  matter  is  pleaded  specially,  the  court  will  strike  off  the  special  pleas, 
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although  they  allege  that  the  plaintiff  was  in  possession  of  the  goods  by  a  bailment 
from  A  for  safe  keeping,  or  by  a  fraudulent  conveyance  from  him.     Ibid. 

Where  there  WW  a  special  count  in  an  action  of  assumpsit,  which  alleged  that  the 
plaintiff,  defendant  and  others,  being  tenants  iii  common  of  land,  appointed  certain 
persons  to  make  partition  and  appraisement,  and  that  the  person  so  appointed  did 
make  partition  and  appraisement;  in  consequence  of  which  the  defendant  became 
liable  to  pay  the  plaintiff  a  certain  sum  for  owelty,  &c;  and  there  was  also  a  count 
in  indebitatus  assumpsit  ;  and  a  third  count  was  on  an  insimul computassent,  and  the 
evidence  offered  was  of  a  partition  made  by  the  tenants  in  common  among  them- 
selves, and  of  a  valuation  only  by  the  appraisers;  it  was  held,  that  although  this  evi- 
dence was  variant  from  the  special  count,  yet  as  the  plaintiff  was  entitled  to  recover 
on  the  second  count,  the  variance  was  not  cause  of  demurrer.  Walter  v.  Walter, 
Ibid.  292. 

The  defence,  that  but  one  of  two  sureties  named  in  the  body  of  a  bond  signed  it, 
may  be  made  upon  the  plea  of  payment  with  leave,  &,c.  Sharp  v.  The  United  States, 
4  Watts  21. 

In  an  action  upon  a  recognizance,  the  breach  of  which  is  informally  assigned,  if 
the  party  go  to  trial  upon  the  plea  of  payment,  he  cannot  take  advantage  of  such  in- 
formality i     Stewart  v.  Moody,  Ibid.  169. 

The  judgment  of  a  court  of  concurrent  jurisdiction  is,  as  a  plea,  a  bar ;  or,  as  evi- 
dence, conclusive  between  the  same  parties.     Hibshman  v.  Dulleban,  Ibid.  183. 

Pleading  to  issue,  is  evidence  of  abandonment  of  a  case  stated.  M'Lughan  v. 
Bovard,  Ibid.  308. 

A  writ  of  scire  facias  to  revive  a  judgment  against  three  defendants,  one  of  whom 
was  dead  when  the  writ  issued,cannot  be  sustained,  the  writ  will  be  quashed  upon 
a  plea  in  abatement.     M'Cabe  v.  The  United  States,  Ibid.  325. 

Upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  the  defendant  may 
not  have  oyer  of  the  original  writ  so  as  to  make  it  the  subject  of  a  plea  in  abatement. 
Hinckley  v.  Smith,  Ibid,  433. 

Nor  can  he  plead  in  abatement  on  the  appeal,  if  he  has  neglected  to  do  so  before 
the  justice.     Ibid. 

A  defendant  is  not  obliged  to  plead  in  abatement  the  non-joinder  of  a  partner  who 
ought  to  have  been  a  co-plaintiff,  but  may  take  advantage  of  it  upon  the  general  issue. 
But  it  must  appear  affirmatively  that  such  partner  was  an  acting  partner;  for  if  he 
was  merely  a  dormant  partner,  he  need  not  be  joined.     Morse  v.  Chase,  Ibid.  45G. 

In  making  an  avowry  or  cognizance,  in  an  action  of  replevin  upon  a  distress  for 
rent,  it  is  not  necessary  to  set  out  the  chain  of  title  of  the  lessor.  And  this  rule  is 
applicable  to  a  distress  for  ground  rent.     Franciscus  v.  Reigart,  Ibid.  98,  477. 

Coverture  cannot  be  pleaded  after  a  plea  in  bar,  unless  the  coverture  takes  place 
after  the  plea  in  the  bar  is  filed.     Lacroix  v.  Macquart,  1  Miles's  Rep.  42. 

Former  recovery  may  be  pleaded  at  any  time  before  verdict.     Ibid. 

Where  a  defendant  has  appeared  to  a  summons  in  partition,  the  plaintiff  having 
filed  no  declaration,  the  court  will  not  render  judgment  quod  partitio  fiat.  "Lafferty 
v.  Beale,  Ibid.  51. 

The  plaintiff  must  file  a  declaration,  and  the  defendant  has  a  right,  by  pleading,  to 
raise  an  issue  in  law  or  in  fact,  for  the  determination  of  a  court  or  of  a  jury,  accord- 
ing to  the  nature  of  the  issue.     Ibid. 

A  count  in  the  plaintiff's  declaration  is  amendable  by  the  substitution  of  another, 
although  there  is  a  difference  between  the  two,  both  as  to  the  terms  of  the  aoree- 
ment  laid  and  the  several  breaches,  where  the  foundation  and  purpose  of  the  agree- 
ment itself  is  the  same  in  each.     Kester  v.  Stokes,  Ibid.  07. 

But  the  plaintiff  cannot,  as  an  amendment,  introduce  a  cause  of  action  wholly 
different  from  that  in  the  original  count,  by  incorporating  the  statement  of  a  trans- 
action between  the  parties,  of  which  no  trace  is  to  be  found  in  the  original,  and 
making  the  undertaking  of  the  defendants  to  depend  essentially  on  this  transaction. 
Ibid. 

Where  the  administrator  is  sued,  and  the  heirs  of  the  decedent  are  interested  in 
the  event  of  the  suit,  on  their  application,  the  court  will  permit  them  to  appear  and 
take  defence  on  the  merits  in  the  name  of  the  administrator.     Ibid. 

The  court  will  impose  terms  where  they  deem  it  necessary.  M'Mullin  v.  Day, 
Ibid.  136. 
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To  support  a  conditional  verdict,  which,  to  enforce  equity  principles,  is  allowable 
in  Pennsylvania,  it  is  necessary  that,  the  plaintiff's  declaration  should  set  forth  dis- 
tinctly the  circumstances  upon  which  the  equitable  right  sought  to  be  established 
arises.     Butcher  v.  Metts,  Ibid.  153. 

Where  the  pleadings  do  not  distinctly  state  the  cause  of  action,  or  the  nature  and 
quality  of  the  plaintiff's  claim,  (as  in  scire  facias  on  a  mechanic's  lien)  and  during 
the  progress  of  the  trial,  the  plaintiff  shifts  his  ground  so  as  to  effect  a  material  sur- 
prise on  the  defendant,  and  the  jury  find  for  the  plaintiff,  the  court  will  grant  a  new 
trial.     Bitting  v.  Mowry,  Ibid.  210 

On  a  general  demurrer  to  a  special  plea,  which  sets  forth  a  certain  state  of  facts, 
but  does  not  allege  a  contract  in  terms  for  a  particular  object,  as  where  the  plea  sets 
forth  the  certain  facts,  but  does  not  allege  in  terms  that  they  constitute  a  contract  to 
give  time  to  the  maker  for  the  payment  of  the  note,  the  plea  will  not  be  held  defec- 
tive. In  a  special  plea  it  is  allowable  to  allege  the  facts  as  they  really  are,  without 
in  terms  declaring  or  deducing  their  legal  effect.     Okie  v.  Spencer,  Ibid.  299. 

In  summons  in  partition,  the  court  will  permit  a  stranger  to  the  record  to  be  made 
a  party,  and  to  interplead,  upon  showing  a  probable  title  to  a  part  of  the  land  named 
in  the  writ,  as  well  before  as  after  judgment.     Wickersham  v.  Young,  Ibid.  395. 

In  an  action  against  a  clergyman  to  recover  the  penalty  for  marrying  a  minor 
without  consent  of  his  parent,  under  the  act  of  1729,  a  statement  is  unauthorized. 
Donahue  v.  Dougherty,  5  Rawle  124. 

Semble,  that  a  plea  of  submission  and  award  to  an  action  of  debt  on  a  bill  obliga- 
tory, of  all  matters  in  variance  between  the  parties,  stating  that  the  said  writing  ob- 
ligatory was  then  and  there  a  matter  in  variance,  without  averring  that  the  payment 
of  the  bill  obligatory  was  a  matter  in  variance,  is  sufficient.  Kemmerer  v.  Young, 
Ibid.  175. 

JUDGMENT. 

A  judgment  in  a  scire  facias  upon  a  mortgage  for  the  amount  of  the  money  due 
upon  the  mortgage,  is  a  judgment  for  a  "debt  or  damages"  within  the  fourteenth 
section  of  the  act  of  13th  April  1791,  which  provides  for  entering  satisfaction  of  such 
judgment,  and  gives  a  penalty  to  the  party  aggrieved  by  the  refusal  to  enter  satis- 
faction.    Henry  v.  Sims,  1  Wharton  187. 

It  is  not  unnecessary  that  the  party  suing  for  such  penalty  should  prove  that  he 
has  sustained  actual  damage  by  the  refusal  to  enter  satisfaction.  The  jury  may  take 
into  consideration  all  the  circumstances  by  which  the  party  has  suffered  vexation 
and  inconvenience.     Ibid. 

Every  intendment  of  facts  is  to  be  made  in  support  of  a  judgment  of  a  court  of 
common  pleas.     Gram's  Appeal,  4  Watts  43. 

A  judgment  given  by  a  principal  to  a  surety  as  an  indemnity  against  the  conse- 
quences of  the  suretyship,  is  not  unavailable  before  the  surety  is  actually  damnified, 
for  he  may  use  it  to  compel  the  payment  of  the  money  by  the  principal.  And  upon 
the  sale  of  the  real  estate  of  the  principal,  before  the  surety  is  at  all  damnified,  upon 
his  assignment  of  the  judgment  to  the  creditor  of  both,  he  will  be  entitled  to  have 
the  money  paid  to  him  on  that  judgment.     Bank  v.  Douglass,  Ibid.  95. 

The  judgment  of  a  court  of  concurrent  jurisdiction  directly  upon  the  point,  is,  as  a 
plea,  a  bar;  or,  as  evidence,  conclusive,  between  the  same  parties  in  the  same  matter 
directly  in  question  in  another  court.  The  judgment  of  a  court  of  exclusive  juris- 
diction directly  upon  the  point,  is  in  like  manner  conclusive  upon  the  same  matter 
between  the  same  parties  coming  incidentally  in  question  in  another  court  for  a  dif- 
ferent purpose.  But  neither  the  judgment  of  a  concurrent  or  exclusive  jurisdiction 
is  evidence  of  any  matter  incidentally  cognizable,  nor  of  any  matter  to  be  inferred 
by  argument  from  the  judgment.     Hibshman  v.  Dulleban,  Ibid.  Iti3. 

A  scire  facias  may  be  issued  to  revive  a  judgment  which  has  been  removed  by 
writ  of  error  sued  out  without  bail,  and  still  pending.     BojTer  v.  Rees,  Ibid.  201. 

A  judgment  in  scire  facias  upon  a  mortgage  returned  "  nihil,  and  that  there  are  no 
terre  tenants,"  followed  by  an  alias  scire  facias  and  the  same  return,  is  not  void,  al- 
though the  defendant  was  dead  when  the  first  writ  issued;  and  a  sale  of  the  land  by 
the  sheriff  upon  a  levari  facias  on  such  judgment,  confers  a  good  title  upon  the  pur- 
chaser, who  was  the  plaintiff  in  the  judgment.     Warder  v.  Tainter,  Ibid.  270. 

A  judgment  for  the  plaintiff  upon  a  plea  in  abatement  that  one  of  the  defendants 
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was  dead  when  the  writ  issued,  is  quod  respondeas  ouster.     A  judgment  in  chief  is 
erroneous.     M'Cabe  v.  The  United  States,  Ibid.  325. 

The  validity  of  a  judgment  cannot  be  questioned  on  the  distribution  of  money 
raised  by  a  sheriff's  sale.     Meason's  Estate,  Ibid.  341. 

A  judgment  will  not  be  reversed  because  of  a  misdirection  to  the  jury  on  a  point 
which  was  not  raised  by  the  evidence.     Rogers  >".  Hall,  Ibid.  359. 

A  defendant  may  appear  before  the  prothonotary  and  confess  a  judgment  in  person. 
Reed  r.  Hamet,  441. 

A  judgment  on  warrant  of  attorney  is  as  much  an  act  of  the  court  as  if  it  were  for- 
mally pronounced  on  nihil  dicit,  or  a  cognovit;  and,  till  it  is  reversed  or  set  aside,  it 
has  all  the  qualities  of  a  judgment  on  verdict.     Rraddee  e.  Brown  field,  Ibid.  474. 

An  action  of  debt  upon  the  statute  of  the  13th  of  April  17!>1,  for  the  penalty  for 
refusing  to  enter  satisfaction  upon  a  judgment,  will  not  be  supported  by  evidence 
that  the  debt  was  paid  before  the  judgment  was  entered.  The  satisfaction  must  be 
of  the  judgment,  not  of  the  debt.     Ibid. 

After  verdict,  no  rule  or  application  for  leave  to  enter  judgment  is  necessary;  but 
after  the  lapse  of  the  period  granted  for  a  new  trial,  or  in  arrest  of  judgment,  should 
no  such  motion  be  made  or  pending,  the  prevailing  party,  on  payment  of  the  jury 
fee,  is  entitled  to  have  judgment  marked  by  the  prothonotary  absolutely.  Maguire 
v.  Burton,  1  Milcs's  Rep.  14. 

A  scire  facias  post  annum  et  diem  to  revive  judgment,  is  within  the  act  of  the  28th 
of  March  1835,  entitling  the  plaintiff  to  judgment  for  want  of  an  affidavit  of  defence. 
Moody  'v.  M'Dermott,  Ibid.  18. 

Debt  on  a  recognizance  of  special  bail  to  the  action  is  not  within  the  meaning  of 
the  act  of  the  28th  of  March  1835,  so  as  to  entitle  the  plaintiff  to  a  judgment  for  want 
of  an  affidavit  of  defence.     Stokes  v.  Sayre,  Ibid.  25. 

A  judgment  for  want  of  an  appearance  will  not  be  ordered  where  there  is  an  affi- 
davit of  defence  filed  by  the  defendant  in  person,  in  due  time  for  an  appearance,  but 
the  court  will  direct  an  appearance  to  be  docketed.     Morton  v.  Hoodless,  Ibid.  46. 

Where  a  defendant  has  appeared  to  a  summons  in  partition,  the  plaintiff  havinc 
filed  no  declaration,  the  court  will  not  render  judgment  quod  partitio  fiat.  Lafferty 
v.  Beale,  Ibid.  51. 

Under  the  act  of  the  28th  of  March  1835,  where  the  suit  is  by  capias,  the  plaintiff 
is  entitled  to  judgment  for  want  of  an  affidavit  of  defence,  although  the  defendant 
has  not  put  in  special  bail.     Barbe  v.  Davis,  Ibid.  118. 

Judgment  for  want  of  an  affidavit  of  defence,  will  be  opened  on  satisfactory  evi- 
dence of  the  existence  of  a  just  defence,  where  the  application  is  seasonable.     Ibid. 

The  plaintiff,  on  payment  of  costs,  may  discontinue,  after  interlocutory  judgment, 
but  before  a  writ  of  inquiry  has  been  executed,  without  the  leave  of  the  court!  La- 
croix  v.  Macquart,  Ibid.  15G. 

After  plaintiff  has  moved  for  judgment,  under  the  second  section  of  the  act  of  the 
28th  of  March  1835,  for  want  of  a  sufficient  affidavit  of  defence,  the  defendant  cannot 
without  leave  of  the  court,  file  a  supplemental  affidavit.     Simmons  v.  West,  Ibid.  161. 

Where  a  verdict  was  rendered  for  the  plaintiff,  but  judgment  was  arrested  at  the 
same  term  on  account  of  the  insufficiency  of  the  verdict,  which  appears  of  record,  a 
venire  facias  de  novo  will  be  awarded.  But  if  the  term  has  been  allowed  to  elapse 
after  the  arrest  of  judgment,  and  the  cause  has  not  been  continued  by  a  curia  ad.  vult, 
the  action  will  be  discontinued,  and  the  defendant  be  without  day  in  court.  Butcher 
v.  Metts,  Ibid.  233. 

The  verdict  in  a  suit  on  a  constable's  bond  taken  under  the  act  of  the  29th  of 
March  1824,  must  be  for  the  penalty  upon  which  a  cautionary  judgment  will  be  en- 
tered. The  plaintiff  must  then  proceed  to  have  his  damages  assessed,  and  obtain 
execution  by  scire  facias  under  the  act  of  the  27th  of  March  1713.  Commonwealth 
v.  Sayres,  Ibid.  235. 

In  suits  on  constables'  bonds,  taken  under  the  act  of  the  15th  of  April  1834.  the 
judgment  must  be,  not  for  the  penalty,  but  for  the  damages  actually  sustained.    Ibid. 

Under  the  act  of  the  24th  of  February  18UG,  the  entry  of  a  judgment  on  a  bond  and 
warrant  of  attorney  by  the  prothonotary  on  the  application  of  the  oblio-or,  without 
authority  express  or  implied  from  the  holder,  is  irregular,  and  will,  on  motion,  be 
struck  off.     Ingersoll  v.  Dyott,  Ibid.  245. 

The  court  will  render  judgment,  under  the  act  of  the  28th  of  March  1835,  for  want 
of  an  affidavit  of  defence,  although  the  defendant  should  in  due  time  file  an  affidavit 
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which  contains  the  allegation  of  facts  upon  which  the  plaintiff  would  be  entitled  to 
recover  although  the  defendant  should  aver  in  his  affidavit,  that  upon  such  facts,  the 
law  is  with  him,  and  he  bona  fide  believes  they  constitute  a  legal  and  valid  defence. 
Knox  v.  Reeside,  Ibid.  294. 

An  instrument  of  writing  stipulating  for  the  payment  of  money  at  a  future  period, 
and  where  the  consideration  is  also  executory,  is  not  within  the  second  section  ot  the 
act  of  the  28th  of  March  1835,  entitling  the  plaintiff  to  a  judgment  for  want  of  an 
affidavit  of  defence.     Ibid. 

In  an  action  of  covenant,  it  was  held  that  a  ground  rent  deed  is  an  instrument  of 
writing  for  the  payment  of  money,  within  the  second  section  of  the  act  of  assembly 
of  the  28th  of  March  1835.     Hansell  v.  Nelson,  Ibid.  340. 

Scire  facias  on  a  mechanic's  claim.  An  affidavit  of  defence  under  the  second  sec- 
tion of  the  act  of  the  28th  of  March  1835,  merely  alleged  that  the  defendant  "  never 
contracted  with  the  plaintiff  in  any  way  whatever."  Held,  that  the  affidavit  did  not 
disclose  a  defence;  and  being  defective,  judgment  was  rendered  for  the  plaintiff. 
Hill  v.  Bramall,  Ibid.  352. 

The  holder  of  a  judgment,  a  lien  on  land,  a  portion  of  which  is  covered  by  a  sub- 
sequent mortgage,  does  not  by  releasing  a  part  of  the  land  bound  by  the  judgment, 
impair  his  right  to  be  paid  out  of  the  remainder,  including  the  portion  embraced  in 
the  mortgage,  unless  the  mortgagee  has  distinctly  notified  him  of  his  mortgage  be- 
fore the  release  ;  and  cautioned  him  against  doing  an  act  by  which  the  mortgagee's 
security  may  be  diminished;  and  the  recording  the  mortgage  is  not  such  notice. 
Taylor's  Executors  v.  Maris,  5  Ra.wle  51. 

A  being  about  to  borrow  money  of  B  on  mortgage,  through  the  agency  of  C  a 
money  broker,  it  appeared  by  the  certificates  that  a  judgment  was  outstanding  against 
him.  C  produced  to  him  the  receipt  of  the  judgment  creditor  for  the  amount  of  the 
judgment;  upon  which  B  lent  the  money.  Afterwards  A  being  in  want  of  more 
money  applied  to  D  for  a  loan ;  and  to  satisfy  him  that  the  property  was  clear  of  in- 
cumbrances obtained  from  B  the  certificate,  together  with  the  receipt  of  the  judgment 
creditor;  upon  which  D  made  the  loan.  In  the  meantime  C  had  procured  the  judg- 
ment creditor  to  mark  the  said  judgment  to  his  use,  and  it  so  appeared  on  the  certi- 
ficates of  judgment  obtained  by  D.  Held,  that  the  lien  of  this  judgment  was  extin- 
guished by  the  payment  of  the  money,  and  could  not  be  revived  by  the  marking  to 
the  use  of  C  ;  and  under  the  circumstances,  that  D  was  entitled  to  payment  in  pre- 
ference to  C.     Waters  v.  Largy,  Ibid.  131. 


This  court  will  not  consider  any  paper  annexed  to  the  record,  as  furnishing 
the  opinion  of  the  court  below,  under  the  act  of  180G,  unless  it  appear  also  by  the  re- 
cord, that  the  paper  was  filed  at  the  request  of  one  of  the  parties  or  of  his  counsel. 
Lancaster  v.  Denormandie,  1  Wharton  4!). 

Where  a  defendant,  who  had  been  sentenced  by  a  court  of  quarter  sessions,  upon 
a  conviction  of  fornication  and  bastardy,  to  the  payment  of  a  certain  gross  sum  to  the 
mother  of  the  child,  and  also  to  the  payment  to  her  of  a  weekly  sum  for  a  certain 
term,  applied  for  and  obtained  a  discharge  of  his  person  under  the  insolvent  act,  it 
was  held  that  the  mother  might  maintain  an  action  of  debt  upon  the  sentence  of  the 
quarter  sessions,  to  recover  the  amount  ordered  to  be  paid  to  her.  Hellingsv.  Amey, 
Ibid.  (13. 

The  defendant  in  such  action  having  pleaded  payment  with  leave  to  give  the  spe- 
cial matters  in  evidence,  it  was  held  that  the  plaintiff  was  not  bound  to  prove  the 
averment  in  her  declaration,  that  she  had  maintained  and  supported  the  child  during 
the  term,  for  which  the  defendant  was  liable  to  pay  by  the  sentence  of  the  court. 
Ibid. 

The  decision  of  the  president  judge  of  the  court  of  common  pleas,  upon  an  excep- 
tion to  his  jurisdiction,  under  the  act  relating  to  special  courts,  cannot  be  reviewed 
in  this  court,  it  being  a  matter  entirely  within  his  discretion.  Philadelphia  Library 
Company  v.  Ingham,  Ibid.  72. 

An  apprentice  cannot  maintain  an  action  against  his  master  to  recover  compensa- 
tion for  extra  work  done  by  him  for  the  latter,  during  the  term  of  the  apprenticeship, 
although  the  work  was  done  upon  the  express  promise  of  the  master  to  pay  for  it. 
Bailey  v.  King,  Ibid.  113. 
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If  a  paper  purporting  to  be  a  receipt,  is  rejected  by  the  court,  but  afterwards  ad- 
mitted on  proof  of  its  authenticity  by  the  person  signing  it,  the  rejection  in  the  first 
instance  cannot  be  assigned  for  error,  on  the  ground  that  it  compelled  the  party  of- 
fering it,  to  call  as  a  witness  the  person  signing  it,  who  was  the  witness  of  the  other 
party,  and  thus  gave  the  other  party  the  benefit  of  the  cross-examination.  Krider  v. 
Lafi'erty,  Ibid.  302. 

It  cannot  be  assigned  for  error  that  the  court  below  declined  answering  a  question 
put  to  them  by  a  juror,  on  a  point  of  law.     Ibid.  303. 

It  is  not  error  if  the  court  in  their  charge  to  the  jury  give  an  abstract  answer  to 
an  abstract  question..  If  the  party  desire  an  answer  as  connected  with  the  facts  of 
the  case,  they  must  be  embodied  in  the  proposition.  Kleintobb  v.  Trescott,  4  Watts 
301. 

A  judgment  will  not  be  reversed  because  of  a  misdirection  to  the  jury  on  a  point 
which  was  not  raised  by  the  evidence.     Rogers  v.  HalJ,  Ibid.  359. 

It  is  error  in  a  judge  to  give  a  legal  interpretation  to  the  words  of  a  witness. 
Simpson  v.  M'Beth,  Ibid.  409. 

This  court  will  not  notice  an  error  in  a  court  below  in  the  construction  of  a  writing, 
if,  independently  of  such  writing,  the  successful  party  would,  upon  other  grounds, 
have  been  entitled  to  recover  on  the  testimony  of  a  witness  not  impeached  or  con- 
tradicted upon  the  trial.     Franciscus  v.  Reigart,  Ibid.  98,  477. 

The  court  will  grant  relief  in  favour  of  the  privilege  of  a  foreign  consul,  on.  motion, 
wherever  the  writ  of  audita  querela  will  lie,  but  it  is  too  late  to  apply  for  such  relief, 
by  motion,  after  plea  and  judgment.     In  such  case  relief  can  only  be  obtained  by  a 
writ  of  error  coram  nobis.     Durand  v.  Halbach,  1  Miles' 's  Rep.  46. 
Writ  of  error  coram  nobis  described.     Ibid. 

A  cause  is  referred  under  the  act  of  1810  ;  the  three  arbitrators  duly  organized,  and 
partially  proceed  in  the  case  ;  one  of  the  arbitrators  leaves  the  state  without  any  pur- 
pose to  return;  the  remaining  two,  at  the  request  of  the  plaintiff,  and  under  the  de- 
fendant's protest,  proceed  and  make  an  award.  Held,  that  if  these  proceedings  are 
erroneous,  they  do  not  constitute  such  irregularity  as  to  enable  the  court  to  set  aside 
the  award,  but  are  assignable  for  error  only  in  a  court  of  error.  Wells  v.  Scott,  Ibid. 
125. 

It  seems  that  under  the  87th  and  88th  sections  of  the  act  of  the  16th  of  June  1836, 
relating  to  executions,  upon_a  writ  of  error  to  the  judgment  on  an  issue  formed  in 
the  court  below  for  the  determination  of  a  fact  preliminary  to  a  distribution  of  a  fund 
raised  by  execution,-  should  the  supreme  court  affirm  the  same,  that  court  will  then 
entertain  exceptions  as  to«the  decree  of  distribution  made  by  the  court  below,  upon 
the  whole  facts,  comprised  of  those  which  were  returned  by  the  record  as  undisputed 
in  the  court  below  and  of  that  found  by  the  affirmed  judgment  on  the  issue,  and  order 
a  distribution  accordingly.     M'Daniel  v.  Haly,  Ibid.  353. 

But  should  the  supreme  court  reverse  said  judgment  on  the  issue,  the  record  will 
be  remitted  to  the  court  below  for  a  new  trial  thereon.     Ibid. 

Upon  an  application  by  a  party  collaterally  interested,  to  open  a  judgment  con- 
fessed, the  cause  was,  by  agreement,  referred  to  an  auditor  voluntarily  chosen  by  the 
parties,  to  report  the  amount  due  the  plaintiffs.  The  auditor  made  a  report,  upon 
which  the  court  rendered  a  judgment.  Held,  that  such  a  judgment  is  not  the  subject 
of  a  writ  of  error.     Allen  v.  Myers  and  others,  5  Rawle  335. 


Where  an  assignment  has  been  made  for  the  benefit  of  creditors,  an  action  cannot 
be  maintained  by  one  of  the  creditors  against  the  assignees,  until  the  accounts  of  such 
assignees  have  been  settled  in  the  common  pleas,  and  a  decree  made  by  that  court 
for  distribution ;  and  the  rule  is  the  same  whether  the  action  is  for  money  had  and 
received,  or  upon  averment  of  misconduct  and  mismanagement  on  the  part  of  the 
defendants.     Vanarsdale  v.  Richards,  1  Wharton  408. 

For  a  breach  of  contract  between  a  sheriff,  and  his  vendee  of  land,  no  action  will 
lie  in  the  name  of  any  one  but  the  sheriff.     Adams  v.  Adams,  4  Watts  160. 

One  who  is  jointly  bound  in  a  recognizance  with  another,  cannot,  either  in  his  own, 
or  in  a  representative  capacity,  maintain  an  actibn  upon  the  recognizance  against  his 
co-recognizor.     Simonton's  Estate,  Ibid.  180. 

The  action  of  trespass  to  recover  treble  damages  given  by  the  act  of  the  29th  of 
II.— 78 
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March  1824  for  cutting  trees,  can  be  maintained  only  by  the  owner  of  the  land. 
Tammany  V.  Whittaker,  Ibid.  221. 

One  administrator  cannot  maintain  an  action  against  his  co-administrator  on  the 
administration  bond,  by  which  they  are  jointly  and  severally  bound.  M'Divitt  v. 
M'Divitt,  Ibid.  384. 

If  a  negotiable  note  be  given  for  goods  which  had  been  previously  sold  and  charged 
to  the  purchaser,  a  recovery  cannot  be  had  on  the  original  contract,  without  the  note, 
or  satisfactorily  accounting  for  its  absence  or  loss.     Hays  v.  M'Clurg,  Ibid.  452. 

The  action  of  covenant  is  the  appropriate  and  most  definite  remedy,  where  in  af- 
firmance of  the  contract,  a  vendor  seeks  to  recover  the  purchase  money  upon  articles 
of  agreement  for  the  sale  of  land,  the  vendee  not  having  entitled  himself  to  a  deed  by 
fulfilling  his  part  thereof.     Love  v.  Jones,  Ibid.  465. 

To  an  action  brought  by  A  against  B,an  attorney  at  law,  for  negligence  in  not  in- 
stituting a  suit  against  C,  to  recover  a  debt  due  by  C  to  A,  it  is  a  good  defence  that 
the  debt  was  not  really  owing  by  C  to  A,  but  to  another  person  at  the  time  when  the 
defendant  was  retained  to  institute  such  suit.  Jackson  v.  Tilghman,  1  Miles's  Rep. 
31. 

A  mere  order  drawn  by  a  third  person  on  C,  "to  pay  to  the  order  of  A  when  in 
funds,  the  net  amount  of  sales"  of  certain  goods,  and  accepted  by  C,  i3  not  a  nego- 
tiable instrument  ;  if  without  consideration,  it  is  subject  to  the  revocation  of  the 
drawer  ;  and  if  for  a  valuable  consideration,  it  is  an  appropriation  in  favour  of  A  ;  and 
in  neither  case  can  A  maintain  an  action  in  his  own  name  against  C.     Ibid. 

In  the  latter  case,  the  action  against  B,  for  negligence  in  not  instituting  a  suit 
against  C,  as  above,  must  be  brought  by  the  drawer  of  the  order  to  the  use  of  B. 
Ibid. 

A  discharge  under  the  insolvent  law  of  the  state  of  Maryland  is  not  a  bar  to  a  re- 
covery on  a  cause  of  action  existing  previous  to  such  discharge,  where  the  plaintiff, 
at  the  time  of  the  contract  and  the  institution  of  the  suit,  is  an  alien  and  foreign  sub- 
ject. Nor  is  the  discharge  a  bar  to  an  action  on  a  judgment  recovered  on  the  same1 
cause  of  action  in  the  circuit  court  of  the  United  States  in  Maryland.  Hobblethwaite 
?'.  Batturs,  Ibid.  82. 

Where  an  infant  has  sued  by  his  guardian,  who  agrees,  on  the  defendant's  appli- 
cation, that  the  writ  shall  be  quashed  on  the  ground  that  the  suit  was  instituted 
without  his  authority,  the  court  will  not  quash  the  writ,  but  will  permit  the  guardian's 
name  to  be  withdrawn  from  the  record,  and  that  of  another  person,  as  procheinamy, 
to  be  substituted.     Hardy  v.  Scanlin,  Ibid.  87. 

Scire  facias  upon  a  mortgage  of  the  testator,  against  executors,  is  not  such  an  ac- 
tion as  is  contemplated  in  the  thirty-fourth  section  of  the  act  of  24th  February  1834, 
relating  to  executors  and  administrators,  requiring  notice  to  the  widow,  heirs,  &c, 
and  publication  thereof.     Hare  v.  Mallock,  Ibid.  268. 

Popular  actions  are  not  criminal  prosecutions  but  civil  suits.  Spicer  v.  Rees,  5 
Raich  122. 

A  writ  in  debt  is  within  the  remedy  prescribed  by  the  act  of  1729,  by  "  bill,  plaint 
or  information,"  to  recover  the  penalty  from  a  clergyman  for  marrying  a  minor  with- 
out consent,  &c.     Donahue  v.  Dougherty,  Ibid.  124. 

LIMITATION  OF  ACTIONS. 

A  executed  a  sealed  note,  by  which  he  promised  to  pay  to  B  a  certain  sum  when 
C  (an  infant)  should  arrive  at  the  age  of  twenty-one  years,  with  lawful  interest  to  be 
paid  annually,  "  in  trust  for  the  use  of  the  said  C."  Held,  that  the  lien  of  this  debt  was 
gone  upon  the  expiration  of  seven  years  from  the  death  of  A,  a  copy  of  the  instru- 
ment not  havini-  been  filed,  according  to  the  provisions  of  the  act  of  171)7.  Klinker's 
Appeal,  1  Wharton  57. 

An  executor  or  administrator  sued  in  his  representative  character,  for  a  debt  due 
by  the  decedent,  may  plead  the  statute  of  limitations  as  a  bar  to  the  action,  although 
such  executor  or  administrator  may  have  made  such  an  acknowledgement  of  the 
debt,  as  in  the  case  of  a  person  sued  for  his  own  debt,  would  be  sufficient  to  take  the 
same  out  of  the  statute.     Fritz  v.  Thomas,  Ibid.  60. 

A  discharge  of  the  person  of  a  debtor,  under  the  insolvent  laws  of  this  common- 
wealth, does  not  prevent  the  operation  of  the  statute  of  limitations  against  the  claim 
of  the  creditor.     Sletor  v.  Oram,  Ibid.  106. 
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A  parol  partition  of  lands  was  made  in  the  year  1820,  and  possession  delivered  pur- 
suant to  it. 

In  1820,  a  deed  reciting  the  partition  and  confirming  the  same,  was  executed  by- 
all  the  parties  to  the  paitition  excepting  the  defendant.  In  indebitatus  assumpsit  to 
recover  the  amount  payable  by  the  defendant  for  owelty  of  partition,  it  was  held  that 
the  legal  title  not  having  been  completed  until  within  six  year's  before  the  com- 
mencement of  the  suit,  the  statute  of  limitations  was  not  a  bar  to  the  plaintiff's 
recovery.     Walter  v.  Walter,  Ibid.  2!>2. 

The  action  of  debt  against  two,  an  award  of  arbitrators  against  both,  and  an  ap- 
peal by  one,  upon  the  death  of  him  who  d;d  not  appeal,  the  award  has  the  effect  of  a 
judgment  upon  his  estate,  and  as  such  is  entitled  to  be  paid  ;  it  is  also  a  lien  on  real 
estate,  although  five  years  have  elapsed;  but  it  must  not  be  paid  before  the  appeal 
be  tried,  and  upon  the  distribution  of  the  decedent's  estate,  a  fund  must  be  retained 
for  that  purpose.     Ramsey's  Appeal,  4  Watts  71. 

In  the  case  of  the  claim  of  a  widow,  for  interest  on  one-third  of  the  purchase 
money  of  her  husband's  real  estate  sold  by  an  administrator,  the  statute  of  limitations 
cannot  be  applied  to  bar  her  right  to  recover.     Dillebaugh's  Estate,  Ibid.  177. 

An  award  of  arbitrators,  made  under  the  act  of  1810,  continues  to  be  a  lien  on  the 
lands  of  the  defendant  during  the  pendency  of  the  appeal,  without  a  scire  facias  to 
revive  the  same.  The  limitation  of  the  lien  of  five  years  created  by  the  act  of  1798, 
will  commence  to  run  at  the  date  of  the  withdrawal  of  the  appeal.  Dietrich's  Ap- 
peal, Ibid.  208. 

The  statute  of  limitations  does  not  commence  to  run  against  the  claim  of  an  attor- 
ney at  law  for  professional  services,  so  long  as  the  debt  which  he  seeks  to  recover 
for  his  client  remains  unpaid.     Foster  v.  Jack,  Ibid.  334. 

The  period  of  five  years,  for  which  the  lien  of  a  judgment  on  a  scire  facias  con- 
tinues, under  the  act  of  the  27th  of  March  1827,  is  to  be  computed  from  the  rendition 
of  the  judgment,  and  not  from  the  return  day  of  the  writ  of  scire  facias,  and  so  toties 
quoties.     Meason's  Estate,  Ibid.  341. 

The  issuing  of  a  scire  facias  to  revive  a  judgment,  when  one  has  issued  at  a  pre- 
ceding term,  which  has  been  served,  is  an  abandonment  of  the  first:  and  if  the  five 
years  have  elapsed  in  the  intermediate  time,  the  lien  of  the  judgment  is  lost.     Ibid. 

A  purchaser  of  land  at  a  sheriff 's  sale,  sold  as  the  property  of  the  heir,  takes  it  dis- 
charged from  the  lien,  under  the  act  of  1797,  of  the  debts  of  the  ancestor,  although 
such  sale  be  made  within  seven  years  after  the  death  of  the  latter,  and  before  any 
suits  are  instituted  for  such  debts,  or  the  evidence  thereof  is  put  on  record.  Luce  v. 
Snively,  Ibid.  39G. 

A  judgment  against  a  decedent  at  the  time  of  his  death,  is  a  lien  upon  his  real 
estate ;  and  a  revival  of  it  twelve  years  after  his  death,  and  a  sale  of  such  estate,  will 
divest  the  title  of  his  heirs.     Fetterman  v.  Murphy,  Ibid.  424. 

A  discharge  under  the  insolvent  laws  does  not  take  from  the  debtor  the  protection 
which  is  afforded  by  the  statute  of  limitations.     Shoenberger  v.  Adams,  Ibid.  430. 

The  proviso  or  exception  in  the  statute  of  limitations  (act  of  the  27th  of  March 
1713,  sect.  5)  relative  to  persons  who  are  absent  "  beyond  the  sea,"  does  not  extend 
to  defendants,  who  may  therefore  plead  the  statute,  although  they  may  have  been 
beyond  the  seas  during  the  time  which  constitutes,  under  the  statute,  a  bar  to  the 
action.     Nathans  v.  Bingham,  1  Miles's  Rep.  164. 

Under  the  statute  of  limitations  of  the  27th  of  March  1813,  the  saving  clause  in 
the  fifth  section  relative  to,  and  in  favour  of  persons  beyond  the  sea,  &c.  who  become 
plaintiffs,  embraces  actions  upon  the  case  in  assumpsit,  although  not  therein  ex- 
pressly designated.     Reid  v.  Geoghehan,  Ibid.  204. 

An  offer  to  purchase  the  acquittance  of  a  debt,  barred  by  the  statute  of  limitations, 
is  an  offer  of  compromise,  which  is  insufficient  to  raise  a  promise  to  pay  by  implica- 
tion of  law.     Gest  v.  Heiskill,  5  Raicle  134. 
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Limited  partnership  may  be  formed, 
General  and  special  partners, 
General  partners  only  to  act, 
Persons  desirous  of  forming  partner- 
ships shall  sign  a  certificate, 
Certificate  to  be  acknowledged, 
To  be  recorded, 
Affidavit  of  general  partners, 
Liability  in  case  of  false  statement, 
Terms  of  partnership  to  be  publish- 
ed, 
Publication,  how  proved, 
How  partnership  shall  be  renewed, 
Alterations  of  partnerships, 


How  business  to  be  conducted,  13 
How   suits   to  be   brought  by,  and 

against,  14 

Stock  not  liable  for  certain  debts,  15 

If  original  capital  be  impaired,  16 

Special  partner's  powers,  17 

Liability  of  general  partners,  18 

Frauds  of  partners,  19 
Sales,  assignments,  judgments    and 

transfers  void,  when  insolvent,  20 

Rights  of  creditors  in  such  cases,  21 

Liability  of  special  partner,  22 

Creditors  to  be  first  satisfied,  23 

Dissolution  of  partnerships,  24 


Act  of  21st  March  1836,  Pamph.  p.  143. 

An  act  relative  to  limited  partnerships. 

1.  Sect.  I.  Limited  partnerships  for  the  transaction  of  any  agricultu- 
ral, mercantile,  mechanical,  mining  and  transporting  of  coal,  or  manufac- 
turing business,  within  this  state,  maybe  formed  by  two  or  more  persons, 
upon  the  terms,  with  the  rights  and  powers,  and  subject  to  the  conditions 
and  liabilities  herein  prescribed;  but  the  provisions  of  this  act  shall  not  be 
construed  to  authorize  any  such  partnership  for  the  purpose  of  banking 
or  making  insurance. 

2.  Sect.  II.  Such  partnerships  may  consist  of  one  or  more  persons, 
who  shall  be  called  general  partners,  and  who  shall  be  jointly  and  sever- 
ally responsible  as  general  partners  now  are  by  law,  and  of  one  or  more 
persons  who  shall  contribute  in  actual  cash  payments,  a  specific  sum  as 
capital  to  the  common  stock,  who  shall  be  called  special  partners,  and 
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who  shall  not  be  liable  for  the  debts  of  the  partnership,  beyond  the  fund 
so  contributed  by  him  or  them  to  the  capital. 

3.  Sect.  III.  The  general  partners  only  shall  be  authorized  to  trans- 
act business  and  sign  for  the  partnership,  and  to  bind  the  same. 

4.  Sect.  IV.  The  persons  desirous  of  forming  such  partnership  shall 
make  and  severally  sign  a  certificate,  which  shall  contain : 

I.  The  name  or  firm  under  which  such  partnership  is  to  be  conducted. 

II.  The  general  nature  of  the  business  intended  to  be  transacted. 

III.  The  names  of  all  the  general  and  special  partners  interested  therein, 
distinguishing  which  are  general  and  which  are  special  partners,  and 
their  respective  places  of  residence. 

IV.  The  amount  of  capital  which  each  special  partner  shall  have  contri- 
buted to  the  common  stock. 

V.  The  period  at  which  the  partnership  is  to  commence,  and  the  period 
at  which  it  will  terminate. 

5.  Sect.  V.  The  certificate  shall  be  acknowledged  by  the  several 
persons  signing  the  same,  in  the  manner,  and  before  the  same  persons, 
that  deeds  are  now  acknowledged,  and  the  said  acknowledgement  shall  be 
certified  in  the  same  manner  as  the  acknowledgement  of  deeds  are  now 
certified. 

6.  Sect.  VI.  The  certificate  so  acknowledged  and  certified,  shall  be 
recorded  and  filed  in  the  office  of  the  recorder  of  deeds  of  the  proper  coun- 
ty, in  which  the  principal  place  of  business  of  the  partnership  shall  be 
situated,  and  shall  also  be  recorded  by  him  at  large,  in  a  book  to  be  kept 
for  that  purpose  open  to  public  inspection.  If  the  partnership  shall  have 
places  of  business  situated  in  different  counties,  a  transcript  of  the  certifi- 
cate and  of  the  acknowledgement  thereof,  duly  certified  by  the  recorder  in 
whose  office  it  shall  be  filed,  and  under  his  official  seal,  shall  be  filed  and 
recorded  in  like  manner  in  the  office  of  the  recorder  of  every  such  county. 

7.  Sect.  VII.  At  the  time  of  filing  the  original  certificate,  with  the 
evidence  of  the  acknowledgement  thereof,  as  before  directed,  an  affidavit  of 
one  or  more  of  the  general  partners  shall  also  be  filed  in  the  same  office, 
stating  the  sums  specified  in  the  certificate  to  have  been  contributed  by 
each  of  the  special  partners  to  the  common  stock,  and  to  have  been  actu- 
ally, and  in  good  faith,  paid  in  cash. 

8.  Sect.  VIII.  No  such  partnership  shall  be  deemed  to  have  been 
formed  until  a  certificate  shall  have  been  made,  acknowledged  and  filed, 
and  recorded,  nor  until  an  affidavit  shall  have  been  filed  as  above  directed  ; 
and  if  any  false  statement  be  made  in  such  certificate  or  affidavit,  all  the 
persons  interested  in  such  partnership  shall  be  liable  for  all  the  engage- 
ments thereof,  as  general  partners. 

9.  Sect.  IX.  The  partners  shall  publish  the  terms  of  the  partnership, 
when  registered,  for  at  least  six  weeks  immediately  after  such  registry, 
in  two  newspapers,  to  be  designated  by  the  recorder  of  deeds  of  the  coun- 
ty in  which  such  registry  shall  be  made,  and  to  be  published  in  the  county 
or  counties  in  which  their  business  shall  be  carried  on  ;  and  if  such  pub- 
lication be  not  made,  the  partnership  shall  be  deemed  general. 

10.  Sect.  X.  Affidavits  of  the  publication  of  such  notice  by  the  print- 
ers of  the  newspapers  in  which  the  same  shall  be  published,  may  be  filed 
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with  the  recorder,  directing  the  same,  and  shall  be  evidence  of  the  facts 
therein  contained. 

11.  Sect.  XL  Every  renewal  or  continuance  of  such  partnership  be- 
yond the  time  originally  fixed  for  its  duration,  shall  be  certified,  acknow- 
ledged and  recorded,  and  an  affidavit  of  a  general  partner  be  made  and 
filed,  and  notice  be  given  in  the  manner  herein  required  for  its  original 
formation,  and  every  such  partnership  which  shall  be  otherwise  renewed 
or  continued,  shall  he  deemed  a  general  partnership. 

12.  Sect.  XII.  Every  alteration  which  shall  be  made  in  the  names  of 
the  partners,  in  the  nature  of  the  business,  or  in  the  capital  or  shares 
thereof,  or  in  any  other  matter  specified  in  the  original  certificate,  shall  be 
deemed  a  dissolution  of  the  partnership,  and  every  such  partnership  which 
shall  in  any  manner  be  carried  on  after  any  such  alteration  shall  have 
been  made,  shall  be  deemed  a  general  partnership,  unless  renewed  as  a 
special  partnership,  according  to  the  provisions  of  the  last  section. 

13.  Sect.  XIII.  The  business  of  the  partnership  shall  be  conducted 
under  a  firm,  in  which  the  names  of  the  general  partners  only  shall  be 
inserted,  without  the  addition  of  the  word  "  company,"  or  any  other 
general  term,  and  if  the  name  of  any  special  partner  shall  be  used  in  such 
firm,  with  his  privity,  he  shall  be  deemed  a  general  partner. 

14.  Sect.  XIV.  Suits  in  relation  to  the  business  of  the  partnership 
may  be  brought  and  conducted  by  and  against  the  general  partners,  in 
the  same  manner  as  if  there  were  no  special  partners. 

15.  Sect.  XV.  No  part  of  the  sum  which  any  special  partner  shall 
have  contributed  to  the  capital  stock,  shall  be  liable  for  any  debts  previ- 
ously contracted  by  the  general  partners,  nor  shall  any  part  of  such  sum 
be  withdrawn  by  him,  or  paid  or  transferred  to  him  in  the  shape  of  divi- 
dends, profits  or  otherwise,  at  any  time  during  the  continuance  of  the 
partnership  ;  but  any  partner  may  annually  receive  lawful  interest  on  the 
sum  so  contributed  by  him,  if  the  payment  of  such  interest  shall  not  re- 
duce the  original  amount  of  such  capital,  and  if  after  the  payment  of  such 
interest,  any  profits  shall  remain  to  be  divided,  he  may  also  receive  his 
portion  of  sucli  profits. 

16.  Sect.  XVI.  If  it  shall  appear  by  the  payment  of  interest  or  profits 
to  any  special  partner,  the  original  capital  has  been  reduced,  the  partner 
receiving  the  same  shall  be  bound  to  restore  the  amount  necessary  to  make 
good  his  share  of  capital,  with  interest. 

17.  Sect.  XVII.  A  special  partner  may,  from  time  to  time,  examine 
into  the  state  and  progress  of  the  partnership  concerns,  and  may  advise 
as  to  their  management,  but  he  shali  not  transact  any  business  on  account 
of  the  partnership,  nor  be  employed  for  that  purpose  as  agent,  attorney  or 
otherwise  ;  if  he  shall  interfere  contrary  to  these  provisions,  he  shall  be 
deemed  a  general  partner. 

18.  Sect.  XVI11.  The  general  partners  shall  be  liable  to  account  to 
each  other  and  to  the  special  partners,  for  the  management  of  their  con- 
cern, both  in  law  and  equity,  as  other  partners  now  are  by  law. 

19.  Sect.  XIX.  Every  partner  who  shall  be  guilty  of  any  fraud  in 
the  affairs  of  the  partnership,  shall  be  liable  civilly  to  the  party  injured, 
to  the  extent  of  his  damage. 
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20.  Sect.  XX.  Every  sale,  assignment,  or  transfer  of  any  of  the 
property  or  effects  of  such  partnership,  made  by  such  partnership  when 
insolvent,  or  in  contemplation  of  insolvency,  or  after  or  in  contemplation 
of  the  insolvency  of  any  partner,  with  the  intent  of  giving  a  preference  to 
any  creditor  of  such  partnership  or  insolvent  partner  over  other  creditors 
of  such  partnership,  and  every  judgment  confessed,  lien  created,  or  secu- 
rity given  by  any  such  partner  under  the  like  circumstances  and  with  the 
like  intent,  shall  be  void  as  against  the  creditors  of  the  partnership. 

21.  Sect.  XXI.  Every  such  sale,  assignment,  or  transfer  of  any  of 
the  property  or  effects  of  the  general  or  special  partner,  made  by  such 
general  or  special  partner  when  insolvent,  or  in  contemplation  of  in- 
solvency, or  after  or  in  contemplation  of  the  insolvency  of  the  partnership 
with  the  intent  of  giving  to  any  creditor  of  his  own  or  of  the  partnership 
a  preference  over  creditors  of  the  partnership,  and  every  judgment  con- 
fessed, lien  created,  or  security  given  by  any  such  partner  under  the  like 
circumstances  and  with  the  like  intent,  shall  be  void  as  against  the  credi- 
tors of  the  partnership. 

22.  Sect.  XXII.  Every  special  partner  who  shall  violate  any  provi- 
sion of  the  two  last  preceding  sections,  or  who  shall  concur  in  or  assent 
to  any  such  violation  by  the  partnership,  or  by  any  individual  partner, 
shall  be  liable  as  a  general  partner. 

23.  Sect.  XXIII.  In  case  of  the  insolvency  or  bankruptcy  of  the 
partnership,  no  special  partner  shall,  under  any  circumstances,  be  allowed 
to  claim  as  a  creditor,  until  the  claims  of  all  the  other  creditors  of  the 
partnership  shall  be  satisfied. 

24.  Sect.  XXIV.  No  dissolution  of  such  partnership  by  the  acts  of 
the  parties,  shall  take  place'previous  to  the  time  specified  in  the  certificate 
of  its  formation,  or  in  the  certificate  of  its  renewal,  until  a  notice  of  such 
dissolution  shall  have  been  filed  and  recorded  in  the  recorder's  office  in 
which  the  original  certificate  was  recorded,  and  published  once  in  each 
week  for  four  weeks,  in  a  newspaper  printed  in  each  of  the  counties 
where  the  partnership  may  have  places  of  business. 


NOTES  AND  REFERENCES. 

A,  B,  C  and  D,  copartners  under  the  firm  of  A  &  Co.,  gave  their  promissory  note 
to  the  plaintiffs.  Afterwards  the  partnership  was  dissolved  by  the  retirement  of  A, 
the  business  being  continued  by  the  others  under  the  firm  of  B  &  Co.,  and  a  bond  of 
indemnity  was  given  by  them  to  A,  against  the  debts  of  the  old  firm.  The  firm  of 
B  &  Co.  failed,  and  executed  an  assignment  of  their  effects  in  trust  for  the  payment 
of  their  creditors,  and  a  release  of  all  demands  was  executed  by  the  creditors, 
among  whom  were  the  plaintiffs,  who  received  a  dividend  from  the  assignees  on 
the  note  of  A  &.  Co.  Held,  that  by  these  acts  of  the  plaintiffs,  A  was  discharged 
from  his  liability  to  them.    Bank  of  Wilmington  v.  Almond,  1  Wharton  169. 

The  liability  of  a  dormant  partner  to  creditors,  may  be  avoided  by  proof  of  fraud 
in  the  formation  of  the  partnership,  if  no  part  of  the  funds  have  been  received  by 
such  dormant  partner.     Mason  v.  Connell,  Ibid.  381. 

It  seems  that  a  partnership  formed  by  articles  for  a  definite  period,  may  be  dis- 
solved by  either  partner  before  the  termination  of  the  period.     Ibid. 

In  an  action  against  A,  B  and  C,  as  partners,  to  recover  the  price  of  goods  sold  to 
A,  the  others  being  dormant  partners,  the  defendants' gave  in  evidence  a  release  ex- 
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ecuted  by  the  plaintiff  to  A,  of  all  demands,  &c.  It  appeared  that  A  had  executed 
an  assignment  to  B,  of  all  his  estate,  for  the  payment  of  creditors,  among  whom  B 
and  C  were  preferred  to  a  large  amount,  and  that  the  release  was  executed  in  con- 
sequence of  a  stipulation  in  the  assignment:  Held,  that  the  concealment  of  the  fact 
of  the  partnership  at  the  time  of  the  execution  of  the  release,  was  a  fraud  upon  the 
plaintiff,  which  avoided  the  release.     Carter  v.  Connell,  Ibid.  392. 

One  partner  cannot,  without  the  consent  of  the  other,  introduce  a  stranger  into  the 
firm ;  nor  can  he,  without  such  consent,  make  the  other  partner  a  member  of  another 
firm  ;  but  such  consent  may  be  implied  from  the  acquiescence  and  acts  of  the  par- 
ties;  and  if  such  other  partner  is  made  acquainted  with  the  facts,  he  ought  to  dissent 
from  the  arrangement,  otherwise  he  will  be  bound  by  it      Ibid. 

A  due  bill  signed  by  one  partner,  or  by  the  clerk,  in  the  name  of  the  firm,  is  prima 
facie  evidence  that  it  was  given  for  the  debt  of  the  firm.  Foster  v.  Andrews,  2 
Penns.  Rep.  160. 

In  a  case  of  partnership,  the  joint  effects  belong  to  the  firm,  and  not  to  the  part- 
ners, each  of  whom  is  entitled  only  to  a  share  of  what  may  remain  after  the  payment 
of  the  partnership  debts,  and  no  greater  interest  can  be  derived  from  a  voluntary  as- 
signment of  his  share,  or  a  sale  of  it  on  execution.     Doner  v   Stouffer,  Ibid.  198. 

A  preference  exists  in  favour  of  joint  creditors  of  a  firm,  founded  on  no  merits  of 
their  own,  but  on  the  equity  which  springs  from  the  nature  of  the  contract  between 
the  partners  themselves.     Ibid. 

A  separate  execution  creditor  sells,  not  the  chattels  of  the  partnership,  but  the  in- 
terest of  the  partner,  encumbered  with  the  joint  debts,  and  the  joint  creditors  have 
therefore  no  claim  to  the  proceeds.     Ibid. 

One  partner  cannot  bind  his  copartner  by  deed,  although  it  be  given  in  a  transac- 
tion in  the  course  of  the  business  of  the  firm,  and  the  benefit  of  the  contract  be  re- 
ceived by  the  firm.     Hart  v.  Withers,  Ibid.  285. 

Each  partner  is  separately  the  agent  of  the  rest,  with  authority  to  pay  the  whole 
or  any  part  of  the  debts;  and  payment  by  him,  is  payment  in  joint  account.  Tyson 
v.  Po'llok,  Ibid.  375. 

.  A  note  under  seal,  with  a  warrant  to  confess  judgment,  of  one  partner  for  a  simple 
contract  debt  of  the  firm,  accepted  upon  the  terms  il  when  paid  to  be  in  full,"  is  not 
an  extinguishment  of  the  original  debt,  nor  is  a  judgment  entered  on  it  a  bar  to  a 
subsequent  action  against  the  firm.     Wallace  v.  Fairman,  4  Watts  378. 

The  several  members  of  a  firm  cannot  transfer  to  one  of  them  their  separate  inte- 
rests in  a  joint  debt,  so  as  to  enable  him  to  sue  and  recover  in  his  own  name.  The 
original  relation  of  debtor  and  creditor  cannot  be  changed  without  the  consent  of  the 
debtor.     Horbach  v.  Huey,  Ibid.  455. 

If  a  suit  be  brought  in  the  firm's  name,  e.  g.,  J.  L.  Chase  &  Co.,  after  verdict  the 
court  will  presume  it  to  be  the  names  of  real  persons,  where  the  contrary  does  not 
appear.     Morse  v.  Chase,  Ibid.  456. 

The  conversion  by  one  partner  of  property  which  came  into  the  possession  of  the 
firm  on  partnership  account,  is  the  conversion  of  all,  and  makes  all  liable  in  trover. 
Nisbett  v.  Patton,  4  Rawle  120. 

The  members  of  an  unincorporated  association,  for  purposes  of  mutual  benevo- 
lence among  its  members  only,  are  considered  as  partners  in  their  relation  to  third 
persons,  and  the  property  of  the  association  must  be  appropriated  to  pay  the  debts  of 
creditors,  not  members  of  the  association,  before  it  can  be  applied  to  the  payment  of 
the  claims  of  those  who  are  members.     Babb  v.  Reed,  5  Rawle  151. 

A  partnership  may  be  continued  after  death,  by  the  agreement  of  the  parties. 
Gratz  v.  Bayard,  6  Serg.  dy-  Rawle  41. 

Although  men  may  be  liable  as  partners,  in  a  question  between  them  and  third 
persons,  notwithstanding  an  agreement  between  themselves  to  the  contrary;  yet  as 
between  themselves,  the  agreement  will  govern.    Gill  v.  Kuhn,  Ibid.  333. 
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Jurisdiction  of  courts, 

How  the  same  shall  bo  exorcised, 

Form  of  commission, 

Not  to  issue  except  upon  application 
of  relatives,  &c,  and  upon  affida- 
vit, &.C., 

Commission  may  be  addressed  to  one 
or  more  persons, 

Court  to  make  an  order  respecting 
notice, 

Commissioners  may  issue  venires, 

Under  certain  circumstances,  the 
court  may  direct  the  inquisition  to 
be  held  by  one  of  the  judges,  and 
attending  jury, 

If  the  judge  shall  certify  that  the  ap- 
plication in  such  case  was  without 
probable  cause,  the  applicant  shall 
be  liable  to  the  costs, 

Compensation  of  commissioners, 

Compensation  of  jurors, 

Any  person  aggrieved,  may  traverse 
an  inquisition, 

The  court  may,  nevertheless,  make 
all  necessary  orders  respecting  the 
person  or  property  of  the  lunatic, 
&c, 

Court  to  appoint  committees  of  per- 
sons and  estates, 

Committee  of  estate  to  give  security, 

The  finding  of  the  inquest  to  have  the 
same  effect  in  all  counties  of  the 
commonwealth, 

Effect  of  an  appointment  by  a  foreign 
tribunal, 

Proviso :  copies  of  the  proceedings 
in  case  of  a  lunatic  non  resident 
in  the  commonwealth,  may  be  ad- 
mitted for  certain  purposes, 

Inventory  to  be  filed  by  committee, 

Committee  to  have  care  of  real  and 
personal  estate,  &c, 

If  the  income  be  insufficient  for  main- 
tenance, &c,  the  committee  may, 
under  the  direction  of  the  court, 
apply  part  of  the  principal,  &c., 
Court  may  order  the  sale  or  mort- 
gage of  real  estate,  in  certain  cases, 
Certain  statements  and  estimates  to 

be  first  furnished, 
Notice  of  the  application    for   such 

purpose  must  first  be  given, 
Court  may  appoint  an  auditor  on  such 

application, 
What  an  order  for  sale  of  real  estate 

must  contain, 
What  an  order  for  mortgage  of  real 
estate  must  contain, 
ii.— 79 
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Proceedings  if  the  estate  is  situate  in 
another  county,  28 

Committee  to  make  return  of  sale, 
and  confirmation  thereof,  29 

No  sale  or  mortgage  to  be  confirmed, 
unless  security  given  by  the  com- 
mittee, 30 

Committee  to  execute  deed  to  pur- 
chaser, &c,  31 

In  case  of  death  of  committee,  &c, 
the  court  to  order  the  prothonotary , 
&c,  to  execute  deed,  32 

The  like  proceedings  to  be  had  if  the 
committee  shall  refuse  to  execute 
deed,  &c,  33 

Committee  may,  under  the  direction 
of  the  court,  invest  in  stock,  &,c,      34 

Contracts,  in  writing,  of  lunatics, 
may  be  enforced  in  the  court  of 
common  pleas,  35 

Decree  of  the  court  thereon  may  be 
ordered,  36 

Duty  of  committee  to  execute  deed, 
&c,  37 

Parol  contracts  may  be  enforced  in 
like  manner,  in  certain  cases,  38 

Contracts  for  the  purchase  of  land 
may  be  enforced  in  the  common 
pleas,  39 

Committees  of  the  estate  to  settle 
their  accounts  every  three  years, 
and  oftener,  if  required,  40 

Such  committees  to  settle  full  ac- 
counts on  the  determination  of  the 
trust,  41 

Committees  of  the  person  to  settle 
accounts,  whenever  required  by  the 
court,  42 

Courts  of  common  pleas  to  have  the 
like  control  over  committees,  as 
orphans'  couits  possess  over  guar- 
dians, &c,  43 

Lunatics  not  to  be  liable  to  arrest  or 
imprisonment,  44 

Writs  to  be  served  on  committees,         45 
Courts  to  discharge  such  lunatic  from 

arrest,  46 

If  plaintiff  shall  make  affidavit  that 
the-inquisition  was  unduly  found, 
&c,  47 

Duty  of  keeper  of  prison,  if  any  per- 
son confined  in  a  civil  action  shall 
appear  to  be  a  lunatic,  to  give  no- 
tice to  aldermen  or  justices,  48 
Duty  of  aldermen  or  justices  in  such 

■cases,  49 

Duty  of  the  prothonotary  and  of  the 
court  in  such  cases,  50 
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Court'to  hear  the  case,  and  may  dis- 
charge the  person  so  confined,  or 
deliver  him  to  his  friends,  &c,  51 

Court  to  appoint  some  person  to  ap- 
pear for  the  lunatic,  if  arrested  on 
mesne  process,  52 

Court  to  appoint  assignees,  if  the  lu- 
natic be  arrested  on  final  process,      53 

Assignees  to  have  like  powers,  &c, 
as  in  case  of  insolvency,  54 

Order  of  the  court  to  be  a  sufficient 
warrant  for  his  discharge,  &c,  55 

On  the  application  of  the  bail  of  a  lu- 
natic, the  court  may  order  an  ex- 
oneretur,  56 

Jn  every  such  case,  the  court  to  ap- 
point some  person  to  appear  for  the 
defendant,  57 

On  the  trial  of  any  person,  if  it  shall 
appear  that  he  was  insane  at  the 
commission  of  the  offence,  the 
jury  are  to  find  the  fact,  and  the 
court  to  order  him  to  be  detained 
in  custody,  &c,  58 

The  like  proceedings  if  the  person 
shall  appear,  upon  arraignment  or 
trial,  to  be  insane,  59 


Proceedings  if  a  person  brought  up 
to  be  discharged  shall  appear  to  be 
insane,  60 

Proviso :  That  such  person  may  be 
delivered  to  his  kindred  or  friends 
oi'  to  the  overseers,  &c,  on  their 
giving  security,  61 

The  estate  of  such  lunatic  to  be  lia- 
ble for  his  support,  and  in  default 
of  such,  the  county,  township,  &c,     62 

On  petition  and  proof  that  the  party 
is  restored  to  sound  mind,  or  be- 
bcome  habitually  sober,  the  court 
may  order  the  commission  to  be 
superseded,  &c,  63 

The  order  in  such  case,  to  have  the 
effect  of  a  writ  of  supersedeas,  64 

Proviso  :  That  such  order  is  not  to 
render  the  estate  liable  for  inter- 
mediate contracts,  65 

Ten  dollars  penalty  for  selling  liquor 
after  notice,  &c,  66 

Meaning  of  the  word  lunatic  in  this 
act,  67 

Repealing  clause  ;  when  this  act  shall 
take  effect,  68 


Act  of  13th  June  1836,  Pamph.  p.  589. 

An  act  relating  to  lunatics  and  habitual  drunkards. 

1.  Sect.  I.  It  shall  be  lawful  for  any  court  of  common  pleas  of  this 
commonwealth,  to  issue  a  commission,  in  the  nature  of  a  writde  lunatico 
inquirendo,  as  heretofore  practised  and  allowed,  to  inquire  into  the  lunacy 
or  habitual  drunkenness  of  any  person  being  within  this  commonwealth, 
or  having  real  or  personal  estate  therein. 

2.  Sect.  II.  The  jurisdiction  aforesaid,  shall  be  exercised  as  follows, 
viz. : 

I.  II  any  person  alleged  to  be  a  lunatic  or  habitual  drunkard,  shall  reside 
•within  the  commonwealth,  such  commission  shall  be  issued  by  the 
court  of  the  county  in  which  he  shall  reside,  and  shall  be  executed 
therein  :  Provided,  That  if  an  alleged  lunatic  shall  be  under  restraint, 
in  any  place  within  this  commonwealth,  out  of  the  county  of  his  resi- 
dence, and  it  shall  be  made  to  appear,  to  the  satisfaction  of  the  court 
of  such  county,  that  such  person  cannot  conveniently  be  removed  to 
the  place  of  his  residence,  such  commission  may  be  executed  in  the 
county  where  such  person  may  be  so  restrained. 

II.  If  such  alleged  lunatic  or  habitual  drunkard  shall  not  have  any  resi- 
dence within  this  commonwealth,  such  commission  may  be  issued  by 
the  court  of  the  county  in  which  he  may  be,  and  shall  be  executed 
therein. 

III.  If  any  inhabitant  of  this  commonwealth  shall  be  absent  therefrom, 
such  commission  may  be  issued  by  the  court  of  the  county  in  which 
his  last  place  of  residence  was,  or  in  which  he  may  have  any  real  es- 
tate, and  shall  be  executed  therein. 
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3.  Sect.  III.  The  commission  aforesaid,  shall  be  made  according  to 
the  following  form,  viz.  : 

The  Commonwealth  of  Pennsylvania,  to 

greeting: 
Whereas,  we  have  been  informed  in  our  court,  (  ) 

th;it  ,  of  the  county  of  ,  now  is  a  lunatic,  (or 

habitual  drunkard,  as  the  case  [may]  be,)  and  we,  being  willing  to  be 
more  fully  satisfied  of  the  state  of  the  said  in  the  premises, 

have  appointed,  and  do  hereby  appoint,  authorize,  and  command  you,  (or 
any  two  of  you,  if  the  commission  be  directed  to  three  or  more,)  that  at 
such  certain  day  and  place  as  you  (or  any  two  of  you)  shall  think  fit,  you 
diligently  inquire,  by  the  oaths  or  affirmations  of  six  good  and  lawful  men  of 
the  county  of  ,  by  whom  the  truth  of  the  matter  may  be  better  known, 
whether  the  said  is  a  lunatic  (or  habitual  drunkard,  as  the  case 

may  be)  or  not,  and  if  you  find  him  to  be  a  lunatic,  then  how  long  he  hath 
been  so,  and  if  he  enjoys  lucid  intervals,  and  what  lands  and  tenements, 
goods  and  chattels  he  was  seised  or  possessed  of,  or  entitled  to,  at  the 
time  of  his  becoming  a  lunatic,  and  the  value  thereof,  and  whether  he 
hath  since  aliened  or  disposed  of  them,  or  any  part  thereof,  and  to  whom  ; 
(or  in  case  of  an  alleged  habitual  drunkard,  if  you  find  him  to  be  so,  what 
lands  and  tenements,  goods  and  chattels  he  is  seised  or  possessed  of,  and 
how  much  the  said  lands  and  tenements  are  worth  by  the  year,  and  what 
is  the  value  of  the  sam^  goods  and  chattels,)  and  how  old  he  is,  and  who 
are  his  heirs,  or  next  of  kin,  and  the  ages  of  the  said  heirs  or  next  of  kin, 
respectively. 

And  for  the  purpose  aforesaid,  we  do  authorize  and  empower  you  (or 
any  two  of  you)  to  issue,  under  your  hand  and  seal,  (or  the  hands  and 
seals  of  any  two  of  you,)  all  such  writs  of  venire,  subpoena,  and  habeas 
corpus,  as  to  you  (or  any  two  of  you)  shall  seem  necessary  and  proper, 
and  to  enforce  obedience  to  the  same,  and  to  all  necessary  orders  and 
rules  in  the  premises,  as  fully  as  our  said  court  may  lawfully  do  ;  and 
the  inquisition  so  to  be  made,  you  are  to  return  to  our  said  court,  on  or 
before  the  of  next,  under  your  hand  and  seal, 

(or  the  hands  and  seals  of  any  two  of  you,)  and  the  hands  and  seals  of 
those  by  whom  you  shall  make  that  inquisition,  and  this  commission ; 
witness  president,    (or  as  the  case   may  be,)  of  our  said 

court,  at  ,  the  day  of  ,  A.  D., 

18 

Prothonotary. 

4.  Sect.  IV.  Provided,  That  no  commission  shall  be  issued  for  any 
purpose  as  aforesaid,  except  upon  the  application  in  writing  of  a  relation 
by  blood  or  marriage,  of  the  person  therein  named,  or  of  a  person  inter- 
ested in  his  estate. 

II.  Nor,  unless  such  application  be  accompanied  by  affidavits  of  the  truth 
of  the  facts  therein  stated. 

5.  Sect.  V.  It  shall  be  lawful  for  the  court  to  cause  any  such  com- 
mission as  aforesaid,  to  be  directed  or  addressed  to  any  one  or  more  per- 
son or  persons,  who  shall  have  the  same  powers  heretofore  possessed  by 
the  three,  or  more,  commissioners  in  such  commission  named,  and  the 
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inquisition  made  thereon  by  such  one  or  more  commissioners,  shall  be 
good  and  valid,  to  all  intents  and  purposes,  as  if  such  commission  had 
been  directed  or  addressed  to,  and  the  inquisition  returned  by  three  or 
more  commissioners,  as  heretofore. 

6.  Sect.  VI.  It  shall  be  the  duty  of  the  court,  at  the  time  of  granting 
any  application  as  aforesaid,  to  make  such  order  respecting  notice  of  the 
execution  of  the  commission  to  the  party,  with  respect  to  whom  such 
commission  shall  be  issued,  or  to  some  of  his  near  relations  or  friends, 
who  are  not  concerned  in  the  application,  as  the  said  court  shall  deem 
advisable. 

7.  Sect.  VII.  It  shall  be  lawful  for  the  commissioner  or  commission- 
ers as  aforesaid,  in  their  venire  to  the  sheriff,  to  require  him  to  summon 
such  number  of  persons,  not  less  than  six,  nor  more  than  twelve,  upon 
the  inquest,  as  the  circumstances  of  the  case  may  seem  to  them  to  require. 

8.  Sect.  VIII.  It  shall  be  lawful  for  any  court  of  common  pleas,  if 
they  shall  be  satisfied  upon  such  application,  that  the  party  with  respect, 
to  whom  the  proceedings  are  instituted,  has  no  estate,  or  that  his  estate 
is  so  small,  that  the  costs  of  the  inquisition  will  be  found  an  undue  bur- 
then, to  direct  an  inquest  to  be  impannelled,  from  the  jurors  attending 
the  court,  and  that  the  inquisition  be  held  by  one  of  the  judges  of  the 
court,  at  such  convenient  time  and  place  as  shall  be  ordered  by  the  said 
court,  and  the  inquisition  so  made,  shall  have  the  like  force  and  effect  as 
an  inquisition  held  by  commissioners,  as  aforesaid. 

9.  Sect.  IX.  If  upon  such  inquisition,  it  shall  be  found  that  the  party 
with  respect  to  whom  the  application  was  made  is  not  a  lunatic  or  habi- 
tual drunkard,  and  it  shall  appear  to  the  judge  holding  such  inquisition, 
that  there  was  not  probable  cause  for  such  application,  he  shall  certify 
the  same  on  such  inquisition,  and  thereupon,  the  party  by  whom  such 
application  was  made,  shall  be  liable  for  the  costs  of  the  proceeding,  in 
like  manner  as  prosecutors  in  criminal  cases,  when  directed  by  the  jury 
to  pay  the  costs  of  prosecution. 

10.  Sect.  X.  Every  commissioner  shall  be  entitled  to  receive  such 
reasonable  sum  for  his  services,  as  the  court  shall  allow  and  direct. 

11.  Sect.  XL  Every  person  impannelled  upon  an  inquest  held  by 
commissioners  as  aforesaid,  shall  be  entitled  to  receive  seventv-five  cents 
for  his  services,  and  if  not  completed  in  one  day,  he  may  receive  one  dol- 
lar for  each  day  he  shall  be  employed  thereon,  and  the  sheriff  shall  be  al- 
lowed the  same  fees  as  are  provided  for  in  the  general  fee  bill,  for  holding 
inquisitions  on  real  estate. 

12.  Sect.  XII.  Every  person  aggrieved  by  any  inquisition  as  afore- 
said, may  traverse  the  same,  upon  or  after  the  return  of  the  same,  and 
proceed  to  trial  thereon,  and  have  like  remedy  and  advantage  as  in  other 
cases  of  traverse  upon  untrue  inquisition,  or  office  found. 

13.  Sect.  XIII.  It  shall  be  lawful  for  the  court  after  the  return  of  the 
inquisition  as  aforesaid,  notwithstanding  any  traverse  of  the  same  that  may 
be  pending,  to  make  such  orders  touching  the  care  and  custody  of  the  per- 
son, and  the  management  and  safe  keeping  of  the  estates  of  any  person, 
so  found  to  be  a  lunatic  or  habitual  drunkard,  as  they  shall  think  necessa- 
ry and  proper. 
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14.  Sect.  XIV.  On  the  return  of  any  inquisition  as  aforesaid,  finding 
that  the  person  therein  named  is  a  lunatic  or  habitual  drunkard,  it  shall 
be  lawful  for  the  court  to  commit  the  custody  and  care  of  the  person  or 
estate,  or  both,  of  such  lunatic  or  habitual  drunkard,  to  such  person  or 
persons  as  they  shall  deem  most  suitable,  according  to  the  rules  hereto- 
fore practised  and  allowed. 

15.  Sect.  XV.  But  before  any  person  appointed  committee  of  the 
estate  of  a  lunatic,  or  of  an  habitual  drunkard,  shall  perform  any  act  as 
such," he  shall  give  security,  in  such  sum  as  the  court  shall  direct,  with 
condition  for  the  faithful  performance  of  the  said  trust,  and  duly  to  account 
according  to  law,  for  all  property  and  funds  that  may  have  come  into  his 
hands. 

16.  Sect.  XVI.  The  finding  of  a  person  to  be  a  lunatic  or  habitual 
drunkard  as  aforesaid,  in  any  court  of  common  pleas  of  the  commonwealth, 
having  jurisdiction  as  aforesaid,  and  the  appointment  of  a  committee  by 
the  same  authority,  shall  have  the  like  effect,  in  every  other  county  of 
this  commonwealth,  as  in  that  in  which  the  said  proceedings  took  place. 

17.  Sect.  XVII.  The  appointment  of  any  committee,  guardian,  trus- 
tee or  the  like,  by  any  authority  out  of  this  commonwealth,  shall  not  au- 
thorize the  person  so  appointed,  to  control  the  person  or  estate  of  any 
lunatic  or  habitual  drunkard,  resident  within  this  commonwealth,  or  to 
interfere  with  the  real  estate,  situate  within  this  commonwealth,  of  any 
lunatic  or  habitual  drunkard,  whether  resident  within  this  commonwealth, 
or  otherwise. 

18.  Sect.  XVIII.  That  in  the  case  of  a  person  residing  out  of  this 
commonwealth,  and  duly  found  or  proved  to  be  a  lunatic  or  habitual 
drunkard,  according  to  the  laws  of  the  place  in  which  he  shall  reside,  it 
shall  be  lawful  for  the  court  of  common  pleas  of  any  county  of  this  com- 
monwealth, to  admit  copies  of  the  proceedings  in  such  case,  duly  authen- 
ticated, as  sufficient  proof  for  the  appointment  of  a  committee  of  the  per- 
son or  estate  of  such  person,  for  this  commonwealth. 

19.  Sect.  XIX.  It  shall  be  the  duty  of  every  such  committee,  with- 
in forty  days  after  he  shall  have  undertaken  the  trust,  to  file,  in  the  office 
of  prothonotary  of  the  court  having  jurisdiction,  as  aforesaid,  a  just  and 
true  inventory  of  all  the  personal  estate  belonging  to  the  lunatic  or  habi- 
tual drunkard,  so  far  as  the  same  had  come  to  his  possession  or  know- 
ledge, together  with  a  statement  of  the  real  estate,  and  within  forty  days 
after  any  other  personal  or  real  estate  ^hall  have  come  to  his  possession 
or  knowledge,  it  shall  be  his  duty  to  file  an  additional  or  supplemental  in- 
ventory or  statement,  containing  the  same:  Provided.,  That  in  case  of  the 
committee  of  a  person  found  to  be  a  lunatic  or  habitual  drunkard,  by  any 
authority  out  of  this  commonwealth,  such  inventory  and  statement  may 
be  of  the  real  and  personal  estate,  within  this  commonwealth,  of  such  lu- 
natic or  habitual  drunkard. 

20.  Sect.  XX.  The  committee  of  the  estate  of  every  person  found  to 
be  a  lunatic  or  habitual  drunkard,  as  aforesaid,  shall  have  the  manage- 
ment of  the  real  and  personal  estate  of  such  person,  and  shall  from  time 
to  time,  apply  so  much  of  the  income  thereof  as  shall  be  necessary  to  the 
payment  of  his  just  debts  and  engagements,  and  the  support  and  mainte- 
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nance  of  such  person,  and  of  his  family,  and  for  the  education  of  his 
minor  children. 

21.  Sect.  XXI.  If  the  income  of  the  estate  of  such  person  shall  not 
be  sufficient  for  the  purposes  aforesaid,  it  shall  be  lawful  for  the  commit- 
tee aforesaid,  under  the  directions  of  the  court,  to  apply  so  much  of  the 
principal  of  the  personal  estate  as  shall  be  necessary  for  the  purpose. 

22.  Sect.  XXII.  If  the  personal  estate  of  such  lunatic  or  habitual 
drunkard,  shall  not  be  sufficient  for  the  purposes  aforesaid,  it  shall  be 
lawful  for  the  court  of  common  pleas,  having  jurisdiction  of  the  accounts 
of  the  committee  of  such  person,  to  make  an  order,  authorizing  such  com- 
mittee to  sell  at  public  sale,  or  mortgage,  such  parts  of  the  same  as  the 
said  court  shall  deem  expedient. 

23.  Sect.  XXIH.  But  no  such  order  shall  be  made,  unless  the  appli- 
cation of  the  committee  for  the  same  be  accompanied  with  : 

I.  A  true  and  perfect  statement  or  inventory  of  the  real  and  personal 
estate,  so  far  as  the  same  has  come  to  his  knowledge. 

II.  A  statement  of  the  debts  due  by  such  lunatic  or  habitual  drunkard,  so 
far  as  he  can  ascertain  the  same. 

III.  An  estimate  of  the  sum  that  would  probably  be  required  annually, 
for  his  support  and  maintenance,  and  for  the  support  and  maintenance  of 
his  family,  and  education  of  his  children,  if  he  have  any. 

Which  statements,  estimate  and  inventory,  shall,  in  all  cases,  be  sup- 
ported by  the  oath  or  affirmation  of  the  applicant. 

24.  Sect.  XXIV.  No  order  for  the  sale  or  mortgage  of  real  estate,  as 
aforesaid,  shall  be  granted,  unless  it  appear  that  due  notice  of  the  intended 
application  was  given  to  the  wife,  if  any,  and  the  next  of  kin  of  the  luna- 
tic or  habitual  drunkard,  capable  of  inheriting  the  estate. 

25.  Sect.  XXV.  It  shall  be  lawful  for  the  court,  upon  any  application 
as  aforesaid,  to  appoint  an  auditor  to  investigate  the  facts  of  the  case,  and 
to  report  upon  the  expediency  of  granting  the  application,  and  if  the  case 
shall  require  it,  the  amount  proper  to  be  raised  by  such  sale  or  mortgage. 

26.  Sect.  XXVI.  Every  order  for  the  sale  of  real  estate,  as  aforesaid, 
situate  within  the  same  county,  shall  specify  the  property  to  be  sold,  the 
notice  of  the  sale  to  be  given  by  the  committee,  the  terms  of  sale,  the 
amount  of  security  to  be  given  by  the  committee,  and  the  day  on  which 
the  order  of  sale  is  to  be  returnable. 

27.  Sect.  XXVII.  Every  order  for  the  mortgage  of  real  estate,  as 
aforesaid,  shall  specify  the  amount  to  be  raised  by  mortgage,  the  property 
to  be  mortgaged,  the  rate  of  interest  to  be  paid,  the  amount  of  security  to 
be  given  by  the  committee,  and  the  day  on  which  the  order  is  to  be  re- 
turnable. 

28.  Sect.  XXVIII.  When  the  real  estate  of  such  person  is  situate 
in  another  county  or  counties,  or  in  the  same  and  another  county  or  coun- 
ties, and  the  court  of  common  pleas  aforesaid,  shall  be  satisfied  of  the  ex- 
pediency of  a  sale,  or  mortgage,  of  some  portion  of  such  real  estate,  not 
within  their  jurisdiction,  it  shall  be  lawful  for  such  court  to  make  an  order, 
authorizing  such  committee  to  raise  so  much  money  as  the  said  court  may 
think  necessary,  from  real  estate  situate  in  such  county,  as  they  may  de- 
signate, and  thereupon,  it  shall  be  the  duty  of  the  court  of  common  pleas 
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of  the  county  wherein  the  real  estate  so  designated  is  situate,  upon  the 
petition  of  such  committee,  to  make  an  order  for  the  sale,  or  mortgage,  as 
they  shall  think  expedient,  of  so  much  and  such  parts  of  such  real  estate 
as  shall,  in  their  opinion,  be  necessary  to  raise  the  specified  sum. 

20.  Sect.  XXIX.  The  committee  shall  make  return  to  the  court  of 
common  pleas  of  the  county  in  which  the  real  estate  is  situate,  at  the  lime 
appointed  in  the  order,  of  the  manner  in  which  such  order  shall  have  been 
executed,  and  the  same  being  in  conformity  with  such  order,  shall  be  con- 
firmed by  the  court. 

30.  Sect.  XXX.  But  no  sale  or  mortgage  of  real  estate  as  aforesaid, 
shall  be  confirmed  by  the  court,  until  the  committee  have  given  security, 
to  the  satisfaction  of  the  court,  for  the  faithful  application  of  the  proceeds 
of  such  sale  or  mortgage,  according  to  the  duties  of  his  trust. 

31.  Sect.  XXXI.  On  the  return  made  of  any  sale  or  mortgage,  as 
aforesaid,  if  the  same  be  confirmed  by  the  court,  the  committee  shall  exe- 
cute such  deed  of  sale,  or  mortgage,  as  may  be  according  to  the  terms  of 
the  contract,  which  deed,  so  executed,  shall  be  effectual  to  convey,  or 
mortgage,  as  the  case  may  be,  all  the  right,  title  and  interest  of  the  luna- 
tic or  habitual  drunkard,  according  to  the  terms  of  the  contract,  as  afore- 
said. 

32.  Sect.  XXXII.  If  the  committee  in  such  case  shall  die,  or  from 
any  cause,  or  in  any  manner,  become  incapable  of  executing  such  deed, 
it  shall  be  lawful  for  the  court,  on  the  petition  of  the  purchaser  or  mort- 
gagee, to  direct  the  prothonotary  of  the  court  to  execute  and  deliver  to  the 
purchaser  or  mortgagee,  the  necessary  deed,  on  his  paying  into  court  the 
money  otherwise  payable  to  the  committee  as  aforesaid,  and  in  other  re- 
spects complying  with  the  terms  of  the  contract,  and  the  deed  so  executed 
by  the  prothonotary,  shall  be  as  valid  and  effectual,  to  all  intents  and  pur- 
poses, as  if  executed  by  the  committee  aforesaid;  or  in  any  case  as  afore- 
said, if  a  new  committee  shall  have  been  appointed,  and  give  security  ac- 
cording to  law,  it  shall  be  lawful  for  the  court  to  order  the  deed  to  be  exe- 
cuted by  such  new  committee,  on  the  payment  to  him  of  the  purchase  or 
mortgage  money,  and  the  performance  of  the  terms  of  the  contract,  as 
aforesaid. 

33.  Sect.  XXXIII.  The  like  proceedings  may  [be]  had,  if  any  com- 
mittee as  aforesaid  shall  neglect  or  refuse  to  execute  any  deed  of  sale  or 
mortgage  as  aforesaid,  without  sufficient  cause  shown  for  such  neglect  or 
refusal,  after  due  notice  to  such  committee  of  the  application  as  aforesaid. 

34.  Sect.  XXXIV.  It  shall  be  lawful  for  any  committee  as  aforesaid, 
by  the  leave,  and  under  the  direction  of  the  court  of  common  pleas  hav- 
ing jurisdiction  as  aforesaid,  to  invest  the  money  of  a  lunatic  or  habitual 
drunkard,  in  such  stocks,  or  upon  such  security  as  shall  be  approved  of 
by  such  court,  and  if  such  investment  be  made,  bona  fide,  the  committee 
making  the  same,  shall  not  be  liable  for  any  loss  that  may  arise  thereby. 

35.  Sect.  XXXV.  Whenever  any  person  shall,  by  a  bargain  or  com- 
pact in  writing,  bind  himself  to  sell  and  convey  any  real  estate  within 
this  commonwealth,  and  afterwards  shall  become  a  lunatic  or  habitual 
drunkard  as  aforesaid,  and  shall  be  so  found  by  an  inquisition  as  afore- 
said, being  seised  or  possessed  of  such  real  estate,  it  shall  be  lawful  for 
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the  committee  of  the  estate  of  such  person,  or  for  the  purchaser  of  such 
real  estate,  or  other  person  interested  in  such  contract,  to  apply  by  bill  or 
petition,  to  the  court  of  common  pleas  having  jurisdiction  of  the  accounts 
of  such  committee,  setting  forth  the  facts  of  the  case;  and  after  due  no- 
tice of  such  bill  or  petition  to  the  purchaser,  or  to  the  committee  and  next 
of  kin  of  such  lunatic  or  habitual  drunkard,  as  the  case  may  require,  to  ap- 
pear in  court  on  a  day  certain,  and  answer  such  bill  or  petition,  if  there 
be  cause  ;  such  court  shall  have  full  power,  if  the  facts  of  the  case  be  suf- 
ficient in  equity,  and  no  sufficient  cause  be  shown  to  the  contrary,  to  de- 
cree the  specific  performance  of  such  contract,  according  to  the  true 
intent  and  meaning  thereof:  Provided,  That  either  parties,  when  facts 
are  controverted,  may  require  a  decision  thereon  by  a  jury. 

36.  Sect.  XXXVI.  The  order  or  decree  of  the  court  of  common 
pleas  for  the  specific  performance  of  any  such  contract,  in  the  cases  here- 
inbefore mentioned,  being  certified  by  the  clerk  of  such  court,  under  the 
seal  thereof,  may  be  recorded  in  the  office  for  recording  of  deeds,  in  the 
county  where  such  real  estate  is  situate,  in  like  manner  as  deeds  are  re- 
corded, and  with  the  same  effect. 

37.  Sect.  XXXVII.  When  such  order  or  decree  for  the  specific  per- 
formance of  any  such  contract  shall  have  been  made,  and  the  purchase 
money  paid,  or  secured  to  be  paid,  according  to  the  terms  of  such  con- 
tract, it  shall  be  the  duty  of  the  committee  aforesaid,  to  execute  such  deed 
of  conveyance,  as  shall  be  directed  by  the  court  in  conformity  with  the 
intention  of  such  contract ;  and  the  same  being  so  made,  shall  be  of  the 
same  force  and  effect  to  pass  and  vest  the  estate  intended,  as  if  the  same 
had  been  executed  by  the  person  so  contracting,  when  of  sufficient  ability. 

38.  Sect.  XXXVIII.  The  like  proceedings  may  be  had  in  all  re- 
spects, whenever  any  parol  contract  shall  have  been  entered  into,  by  any 
person  who  shall  become  a  lunatic  or  habitual  drunkard  as  aforesaid,  for 
the  conveyance  of  real  estate  within  this  commonwealth,  of  which  such 
person  shall  be  seised  or  possessed  at  the  time  of  the  inquisition,  in  all 
cases  where  such  parol  contract  shall  have  been  so  far  executed,  that  it 
would  be  against  equity  to  rescind  the  same. 

39.  Sect.  XXXIX.  Whenever  any  person  shall  have  contracted  as 
aforesaid,  for  the  purchase  of  any  real  estate  within  this  commonwealth, 
and  shall  afterwards,  and  without  having  executed  such  contract,  become 
a  lunatic  or  habitual  drunkard,  and  be  found  as  aforesaid,  it  shall  be  law- 
ful for  the  court  having  jurisdiction  as  aforesaid,  on  the  application  of  the 
vender,  or  of  the  committee,  or  of  any  person  interested  in  such  contract, 
in  the  manner  herinbefore  provided,  to  make  such  order  for  the  perform- 
ance of  the  contract  as  shall  be  according  to  the  rules  of  equity,  and  the 
terms  of  such  contract,  or  on  the  application  of  the  committee,  or  other 
person  interested,  made  as  aforesaid,  and  with  the  assent  of  the  vender,  to 
make  a  decree  for  the  rescinding  of  such  contract,  if  such  proceeding 
shall  not  be  disadvantageous  for  the  estate  of  such  lunatic  or  habitual 
drunkard,  upon  such  terms  as  shall  be  equitable  and  just,  and  the  like 
proceedings  may  be  had  upon  any  parol  contract  made  as  aforesaid,  and 
so  far  executed  as  that  the  same  may  be  enforced  according  to  the  rules 
of  equity. 
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40.  Sect.  XL.  Every  committee  of  the  estate  as  aforesaid,  shall,  at 
least  once  in  three  years,  and  at  any  other  time  when  so  required  by  the 
court,  render  an  account  of  the  management  of  the  property  committed 
to  him  as  aforesaid,  including  the  particulars  of  his  receipts  and  expendi- 
tures, which  accounts  shall  he  filed  in  the  office  of  the  prothonotary  of 
the  court,  for  the  information  of  the  court,  and  the  inspection  of  all  par- 
ties concerned. 

41.  Sect.  XL1.  And  every  committee  as  aforesaid,  shall,  on  the  de- 
termination of  his  trust,  by  the  death  of  the  party,  or  otherwise,  settle  in 
the  said  office,  a  full  and  complete  account  of  his  management  of  the  pro- 
perty under  his  care,  including  all  the  items  embraced  in  every  preceding 
settlement. 

42.  Sect.  XLII.  In  every  case  in  which  a  committee  of  the  person 
of  a  lunatic  or  habitual  drunkard,  shall  be  appointed  separately  from  a 
committee  of  the  estate,  such  committee  of  the  person,  shall  settle  an  ac- 
count of  his  transactions  as  such,  in  the  office  of  the  prothonotary,  as 
aforesaid,  whenever  so  required  by  the  court. 

43.  Sect.  XLIII.  The  several  courts  of  common  pleas,  and  the  judges 
thereof  respectively,  shall  have  the  like  power  and  authority  in  respect  to 
the  control,  removal,  dismissal,  and  discharge  of  committees  of  the  person 
or  estate  of  any  person  found  by  inquisition  to  be  a  lunatic  or  habitual 
drunkard,  as  are  now  possessed  by  the  several  orphans'  courts,  and  the 
judges  thereof,  in  respect  to  guardians  or  minors. 

44.  Sect.  XLIV.  No  person,  found  by  inquisition  to  be  a  lunatic,  shall 
be  liable  to  arrest  or  imprisonment,  upon  mesne  or  final  process  in  any 
civil  action,  so  long  as  such  person  shall  remain  of  unsound  mind. 

45.  Sect.  XLV.  Every  writ  for  the  commencement  of  an  action, 
against  a  person  found  to  be  a  lunatic,  as  aforesaid,  shall  be  served  on  the 
committee  of  the  estate  of  such  person,  or  upon  the  committee  of  the  per- 
son, if  there  be  no  committee  of  the  estate,  and  proceedings  may  thereupon 
be  had,  in  like  manner  as  if  service  had  been  made  upon  the  defendant, 
being  of  sound  mind. 

46.  Sect.  XLVI.  If  any  person  found  by  inquisition  to  be  a  lunatic, 
shall  be  arrested  or  imprisoned  as  aforesaid,  in  any  civil  action,  it  shall 
be  the  duty  of  the  court  from  which  the  process  shall  have  issued,  and  of 
any  judge  thereof,  in  vacation,  on  the  application  of  any  person  on  behalf 
of  the  defendant,  and  the  production  of  a  certified  copy  of  the  proceedings 
upon  such  inquisition,  to  discharge  such  defendant  from  arrest  or  impri- 
sonment, without  bail. 

47.  Sect.  XL VII.  Provided,  That  if  the  plaintiff  in  such  action  shall 
make  affidavit,  that  he  verily  believes  that  such  inquisition  was  unduly  or 
untruly  found,  or  that  the  defendant  is  restored  to  a  sound  state  of  mind,  as 
the  case  may  be,  the  court  may,  in  their  discretion,  order  the  defendant 
to  be  held  to  bail,  if  he  be  in  other  respects  liable  thereto. 

48.  Sect.  XLVIII.  If  any  person  arrested  or  imprisoned  as  aforesaid, 
in  any  civil  action,  shall  appear  to  be  of  unsound  mind,  it  shall  be  the  duty 
of  the  jailor  or  keeper  of  the  prison,  forthwith  to  give  notice  of  the  fact,  to 
two  or  more  aldermen  or  justices  of  the  peace  of  the  city  or  county,  and 
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require  them  to  attend  at  such  prison,  and  inquire  into  the  state  of  mind 
of  such  person. 

49.  Sect.  XLIX.  It  shall  be  the  duty  of  the  said  aldermen  or  justices 
upon  such  notice,  and  also,  in  case  such  aldermen  or  justices  shall  receive 
information  of  the  fact  by  other  means,  to  attend  at  the  said  prison,  and  by 
their  own  view,  and  by  examination,  on  oath  or  affirmation  of  such  per- 
sons as  they  shall  think  fit  to  examine,  they  shall  inquire  into  the  state  of 
mind  of  such  prisoner,  and  if  it  shall 'appear  to  such  alderman  or  justices, 
that  such  prisoner  is  of  unsound  mind,  and  unfit  to  apply  for  the  benefit 
of  the  acts  for  the  relief  of  insolvent  debtors,  they  shall  forthwith  make  a 
record  of  the  fact,  and  certify  the  same  to  the  prothonotary  of  the  court  of 
common  pleas  of  the  same  county. 

50.  Sect.  L.  It  shall  be  the  duty  of  the  said  prothonotary,  forthwith, 
to  make  known  such  record  to.  the  court  of  common  pleas,  if  in  session, 
or  to  some  judge  thereon,  in  vacation,  and  thereupon,  such  court,  or  such 
judge,  shall  appoint  a  day,  not  more  than  twenty  nor  less  than  ten  days, 
for  hearing  any  objections  to  the  discharge  of  such  prisoner,  and  it  shall 
then  be  the  duty  of  such  prothonotary,  to  cause  notice  to  be  inserted  in 
one  or  more  newspapers  published  in  the  county,  and  also,  to  be  given  to 
the  creditor  at  whose  suit  such  prisoner  shall  be  detained,  his  agent  or 
attorney,  at  least  one  week  before  the  day  of  hearing,  that  application  will 
be  made  to  the  court,  or  the  judges,  as  the  case  may  be,  for  the  discharge 
of  such  prisoner,  on  the  day  therein  specified. 

51.  Sect.  LI.  On  the  day  appointed  for  the  hearing,  as  aforesaid,  if 
it  shall  appear  that  notice  has  been  published  and  given  as  aforesaid,  the 
court,  or  judge,  as  the  case  may  be,  may  proceed  to  ascertain  the  state  of 
mind  of  such  prisoner,  and  if  they  or  he  shall  be  satisfied  that  such  priso- 
ner is  of  unsound  mind,  an  order  shall  be  made  for  the  discharge  of  such 
prisoner  from  confinement,  which  shall  be  entered  of  record  in  the  said 
court:  Provided,  That  if  it  shall  appear  to  such  court  or  judge,  that  such 
person  is  not  in  a  fit  condition  of  mind  to  be  set  at  large,  it  shall  be  law- 
ful for  such  court  or  judge  to  make  an  order  that  he  be  detained  in  cus- 
tody, or  delivered  to  his  kindred  or  friends  in  the  manner  hereinafter 
provided  in  the  case  of  a  lunatic  charged  with  any  crime  or  misdemeanour. 

52.  Sect.  LII.  If  any  person  as  aforesaid,  be  in  confinement  upon 
mesne  process  in  any  civil  action,  it  shall  be  the  duty  of  the  said  court, 
or  of  the  said  judge,  before  making  such  order  of  discharge,  to  appoint 
some  suitable  person  being  of  the  kindred  of  the  said  prisoner,  if  such  can 
be  found,  to  appear  and  act  for  the  prisoner  in  the  matter  of  the  said  ac- 
tion, and  to  order  that  the  appearance  of  such  person  to  the  action  be 
forthwith  entered  of  record. 

53.  Sect.  LIII.  If  such  person  be  in  confinement  on  any  capias  ad 
satisfaciendum,  in  any  civil  action,  as  aforesaid,  it  shall  be  the  duty  of  the 
said  court,  or  of  the  said  judge,  to  appoint  two  suitable  persons  to  act  as 
assignees  of  the  estate  and  effects  of  such  prisoner,  and  thereupon,  the 
order  of  discharge  of  the  said  prisoner,  shall  operate  as  a  present  assign- 
ment of  all  the  estate,  property  and  effects,  whatsoever,  of  the  said  pri- 
soner, to  such  assignees,  for  the  benefit  of  his  creditors,  in  the  same  man- 
ner, and   with  the  same  effect,  to  all  intents  and  purposes,  as  if  such 
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assignment  were  made  by  the  party  himself,  being  of  sound  mind,  under 
the  laws  relating  to  insolvent  debtors. 

54.  Sect.  LIV.  The  assignees  so  to  be  appointed,  shall  have  the  like 
powers  and  authorities,  and  shall  be  subject  to  the  same  responsibilities, 
and  liable  to  the  performance  of  the  same  duties,  as  assignees  appointed 
under  the  acts  aforesaid,  relating  to  insolvent  debtors. 

55.  Sect.  LV.  The  order  of  the  court,  or  of  tbe  judge  aforesaid,  being 
duly  certified  to  the  sheriff,  jailor,  or  keeper  of  the  prison,  shall  be  a  suffi- 
cient warrant  for  the  discharge  of  the  prisoner,  and  after  such  order  shall 
be  made,  the  person  therein  named,  shall  not  be  liable  to  arrest  or  impri- 
sonment, at  the  suit  of  the  same,  or  any  other  creditor,  unless  upon  the 
order  of  the  court,  after  proof  made  of  his  becoming  of  sound  mind. 

56.  Sect.  LVL  It  shall  be  lawful  for  the  court  in  which  any  action 
shall  be  depending,  or  any  judge,  in  vacation,  upon  application  by  the 
special  bail  in  such  action,  at  any  lime  before  such  bail  shall  have  become 
absolutely  liable,  setting  forth  that  the  principal  had  been,  before  the  time 
of  arrest,  found  by  an  inquisition  to  be  a  lunatic,  or  had  subsequently 
thereto  been  so  found,  and  that  in  consequence  of  such  lunacy  he  could 
not  be  surrendered  to  the  prison  without  prejudice  to  his  health,  or  safety, 
to  hear  and  decide  the  question  in  a  summary  way,  after  due  notice  to  the 
plaintiff  in  the  action,  and  if  upon  such  hearing,  the  court,  or  judge,  as 
aforesaid,  shall  be  satisfied  of  the  truth  of  the  facts  stated  in  such  applica- 
tion, it  shall  be  lawful  for  such  court  or  judge,  to  order  an  exoneretur  to 
be  entered  on  the  bail  piece. 

57.  Sect.  LVII.  Provided,  That  if  such  application  be  made  before 
judgment  in  the  action,  it  shall  be  the  duty  of  the  said  court,  or  of  the  said 
judge  making  such  order,  to  appoint  some  suitable  person  as  aforesaid, 
to  appear  and  act  for  the  defendant  in  the  matter  of  the  said  action,  and 
to  order  that  the  appearance  of  such  person  to  the  action  be  forthwith  en- 
tered of  record. 

58.  Sect.  LVIII.  In  every  case  in  which  it  shall  be  given  in  evidence 
upon  the  trial  of  any  person  charged  with  any  crime  or  misdemeanour,  that 
such  person  was  insane  at  the  time  of  the  commission  of  such  offence,  and 
such  person  shall  be  acquitted,  the  jury  shall  be  required  to  find  specially, 
whether  such  person  was  insane  at  the  time  of  the  commission  of  such 
offence,  and  to  declare  whether  such  person  was  acquitted  by  them  on  the 
ground  of  such  insanity,  and  if  they  shall  so  find  and  declare,  the  court  be- 
fore whom  the  trial  was  had,  shall  have  power  to  order  such  person  to  be 
kept  in  strict  custody,  in  such  place,  and  in  such  manner  as  to  the  said 
court  shall  seem  fit,  at  the  expense  of  the  county  in  which  the  trial  was 
had,  so  long  as  such  person  shall  continue  to  be  of  unsound  mind. 

59.  Sect.  LIX.  The  same  proceedings  may  be  had  if  any  person  in- 
dicted for  an  offence,  shall,  upon  arraignment,  be  found  to  be  a  lunatic,  by 
a  jury  lawfully  impannelled  for  the  purpose,  or  if  upon  the  trial  of  any  per- 
son so  indicted,  such  person  shall  appear  to  the  jury  charged  with  such 
indictment  to  be  a  lunatic,  in  which  case,  the  court  shall  direct  such  find- 
ing to  be  recorded,  and  may  proceed  as  aforesaid. 

60.  Sect.  LX.  In  every  case  in  which  any  person  charged  with  any 
offence  shall  be  brought  before  the  court,  to  be  discharged  for  want  of  pro- 
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secution,  and  shall,  by  the  oath  or  affirmation  of  one  or  more  credible  per- 
sons, appear  to  be  insane,  the  court  shall  order  the  prosecuting  attorney, 
to  send  before  the  grand  jury,  a  written  allegation  of  such  insanity,  in  the 
nature  of  a  bill  of  indictment,  and  thereupon,  the  said  grand  jury  shall 
make  inquiry  into  the  case,  as  in  cases  of  crimes,  and  make  presentment 
of  their  finding  to  said  court,  and  if  said  grand  jury  shall  affirm  said  writ- 
ten allegation,  they  shall  indorse  the  same  thereon,  and  thereupon,  the 
court  shall  order  a  jury  .to  be  impannelled,  to  try  the  insanity  of  such  per- 
son, but  before  a  trial  thereof  be  ordered,  the  court  shall  direct  notice 
thereof  to  be  given  to  the  next  of  kin  of  such  person,  by  publication  or 
otherwise,  as  the  case  may  require,  and  if  the  jury  shall  rind  such  person 
to  be  insane,  the  like  proceedings  may  be  had  as  aforesaid. 

61.  Sect.  LXI.  Provided,  That  if  the  kindred,  or  friends  of  any  per- 
son who  may  have  been  acquitted  as  aforesaid,  on  the  ground  of  insanity, 
or  in  default  of  such,  the  guardians,  overseers,  or  supervisors  of  any  county, 
township,  or  place,  shall  give  seciirit)^,  in  such  amount  as  shall  be  satis- 
factory to  the  court,  with  condition  that  such  lunatic  shall  be  restrained 
from  the  commission  of  any  offence,  by  seclusion,  or  otherwise;  in  such 
case,  it  shall  be  lawful  for  the  court  to  make  an  order  for  the  enlargement 
of  such  lunatic,  and  his  delivery  to  his  kindred  or  friends,  or  as  the  case 
may  be,  to  such  guardian,  overseers  or  supervisors. 

62.  Sect.  LXII.  The  estate  and  effects  of  every  such  lunatic  shall,  in 
all  cases,  be  liable  to  the  county  aforesaid,  for  the  reimbursement  of  all 
costs  and  expenses  paid  by  such  county  in  pursuance  of  such  order,  but 
if  any  person  acquitted  on  the  ground  of  insanity,  shall  have  no  estate  or 
effects,  the  county,  township,  or  place  to  which  such  lunatic  may  be 
chargeable,  under  the  laws  of  this  commonwealth,  relating  to  the  support 
and  employment  of  the  poor,  shall,  after  notice  of  his  detention  as  afore- 
said, be  liable  for  all  costs  and  expenses  as  aforesaid,  in  like  manner  as  if 
he  had  become  a  charge  upon  any  township  not  liable  for  his  support, 
under  the  laws  aforesaid. 

63.  Sect.  LXIII.  It  shall  be  lawful  for  the  court  to  which  any  in- 
quisition shall  be  returned,  as  aforesaid,  on  petition  by  the  party,  setting 
forth  that  he  is  restored  to  a  sound  state  of  mind,  or  that  he  is  reformed, 
and  become  habitually  sober,  as  the  case  may  be,  to  take  proofs  of  the 
facts,  and  if  the  court  shall  be  satisfied  of  the  truth  of  the  allegations  in 
such  petition,  it  shall  be  their  duty  to  make  an  order  that  the  commission 
issued  in  such  case,  and  the  inquisition  taken  thereon,  and  the  appoint- 
ment of  committee,  and  all  proceedings  relating  thereto,  be  suspended,  or 
altogether  superseded  and  determined,  as  the  court  shall  decide. 

64.  Sect.  LXIV.  The  order  of  the  court,  as  aforesaid,  duly  certified, 
shall  have  all  the  effect  of  a  writ  of  supersedeas,  in  respect  to  the  estate, 
or  rights  and  privileges  of  such  party,  and  may  be  enforced  by  attach- 
ment. 

05.  Sect.  LXV.  Provided,  That  the  order  of  the  court  for  the  super- 
seding of  the  commission,  as  aforesaid,  shall  not  have  the  effect  of  ren- 
dering the  estate  of  such  person  liable  for  any  contract  made  by  him  at 
any  time  previous  to  such  order. 

66.     Sect.  LXVI.  If  any  innkeeper,  distiller,  grocer,  or  other  person, 
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shall  receive  notice  from  the  committee  of  an  habitual  drunkard,  not  to 
furnish  or  supply  him  with  any  liquor,  and  shall,  after  such  notice,  sell, 
or  in  any  manner  furnish  or  supply  any  wine,  or  spirituous,  or  mixed 
liquors,  to  such  habitual  drunkard,  or  any  person  for  him,  every  person 
so  selling  or  furnishing,  shall  forfeit  and  pay  the  sum  of  ten  dollars  for 
every  such  act,  to  be  recovered  as  debts  of  the  same  amount  are  by  law 
recoverable,  and  to  be  appropriated,  one  half  to  the  county  treasury,  and 
the  other  half  to  the  person  who  shall  sue  for  the  same. 

67.  Sect.  LXVII.  The  word  "  lunatic"  in  this  act,  shall  be  construed 
to  mean  and  include  every  person  of  unsound  mind,  whether  lie  may  have 
been  such  from  his  nativity,  as  idiots,  or  have  become  such  from  any 
cause  whatever. 

68.  Sect.  LXVIII.  All  laws  hereby  altered  or  supplied,  so  far  as  are 
inconsistent  with  this  act,  are  hereby  repealed,  and  this  act  shall  take 
effect  from  and  after  the  first  day  of  September  next. 


NOTES  AND  REFERENCES. 

A  return  of  an  inquisition,  held  by  virtue  of  a  commission  in  the  nature  of  a  writ  de 
lunatico  inquirendo,  that  the  party  "  by  reason  of  old  age  and  long  continued  sickness 
has  become  so  far  deprived  of  reason  and  understanding  as  to  be  wholly  unfit  to 
manage  his  estate,-'  is  not  a  sufficient  finding,  that  the  party  is  non  compos  mentis  ; 
within  the  constitution  and  laws  of  this  commonwealth.  Beaumont's  Case,  1  Whar- 
ton 52. 

The  trustee  of  an  habitual  drunkard,  cannot  be  sued  upon  a  contract,  entered  into 
before  inquisition  found,  although  he  may  have  effects  in  his  hands  sufficient  to  pay. 
Steel  v.  Young,  4  Watts  459. 

The  feoffment  and  livery  of  a  lunatic  or  madman  are  not  void,  but  voidable  ;  and 
as  they  work  a  divesture  of  his  seisin,  they  preclude  the  possibility  of  an  escheat  by 
his  death,  because  seisin  must  be  found  at  his  death,  as  well  as  failure  of  heirs,  devi- 
sees or  known  kindred :  and  though  escheats  take  effect  in  Pennsylvania,  not  on 
principles  of  tenure,  but  by  force  of  our  statutes,  yet  these  statutes  require  the  dece- 
dent to  have  been  seised  at  his  death.     Desilver's  Estate,  3  Raide  111. 

But  a  deed  of  bargain  and  sale,  though  by  the  express  words  of  the  statute,  it  has 
the  force  and  effect  of  a  feoffment  and  livery,  for  the  purpose  "  of  giving  possession 
and  seisin,  and  making  good  the  title  and  assurance,"  is  not  equivalent  in  all  respects 
to  a  feoffment  and  livery,  and  if  executed  by  a  lunatic  or  madman,  it  is  void.     Ibid. 

Therefore,  on  the  trial  of  a  traverse  of  an  inquisition  of  escheat,  evidence  is  ad- 
missible on  the  part  of  the  commonwealth  to  show  the  insanity  of  the  decedent  at 
the  time  he  executed  a  deed  of  bargain  and  sale.     Ibid. 
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(See  antea,  p.  377.) 


Every  building  to  be  subject  to  a  lien, 
for  debts  contracted  in  the  erection 
thereof.  &c, 

Extent  of  such  lien, 

Prothonotary  to  keep  a  docket  for 
certain  purposes, 

The  owner  of  ground  may  define 
boundaries,  &c,  and  cause  the 
same  to  be  entered  in  such 
docket, 

In  default  of  such  previous  designa- 
tion, the  owner,  or  other  person 
interested,  may  apply  to  the  court, 

The  court  shall  appoint  commission- 
ers for  the  purpose, 

Commissioners  to  examine  and  make 
report,  which  is  to  be  entered  on 
the  docket, 

Court  to  have  power  to  stay  any  ex- 
ecution, &c.  until  boundaries,  &c. 
are  designated, 

If  any  building  shall  be  sold  before 
such  designation,  the  court  may 
apportion  the  proceeds,  &c, 

The  lien  aforesaid  to  be  preferred  to 
all  others,  originating  subsequent- 
ly to  the  commencement  of  the 
building, 

Claims  to  be  filed  in  the  prothono- 
tary 's  office, 

What  such  claims  must  set  forth, 

In  every  case  of  a  joint  claim,  the 
amount  due  to  be  apportioned  to 
each  building, 

Limitation  of  liens, 


10 


Proceedings  on  a  claim  to  be  by  scire 
facias,  and  form  of  the  same,  15 

Scire  facias  not  to  issue  within  fif- 
teen days  of  the  return  day,  16 

How  the  scire  facias  is  to  be  served,     17 

Sheriff  also  to  advertise,  18 

On  tbe  return  of  such  writ,  other 
claimants  may  become  parties,  by 
suggestion,  19 

Proceedings  on  such  suggestion,  20 

Execution  to  be  by  levari  facias,  and 
form  of  the  same,  21 

If  proceeds  insufficient,  claims  to  be 
averaged,  22 

If  no  scire  facias  shall  have  issued 
on  any  claim,  the  owner  of  the 
building,  &c.  may  apply  to  the 
court,  and  proceedings  thereon,         23 

Limitation  of  claims,  unless  revived, 
&c,  24 

Every  claimant  when  paid,  to  ac- 
knowledge satisfaction,  &c,  25 

Penalty  for  not  acknowledging  satis- 
faction, &c,  26 

Proviso  :  this  act  not  to  prevent  per- 
sonal actions  for  recovery  of  debts 
due  to  mechanics,  &c  ,  27 

Extending  the  provisions  of  the  act 
to  Lehigh  county,  2S 

The  lien  given  by  this  act  to  extend 
to  plumbers,  and  persons  furnish- 
ing curb  stone,  29 

When  act  shall  take  effect,  30 

Former  laws  extended  to  Susque- 
hanna county,  31 


Act  of  16th  June  1836,  Pamph.  p.  695. 

An  act  relating  to  the  lien  of  mechanics  and  others  upon  buildings. 


1.  Sect.  I.  Every  building  erected  within  the  several  counties  of  this 
commonwealth,  to  which  the  act  entitled  "  An  act  securing  to  mechanics 
and  others,  payment  for  their  labours  and  materials  in  erecting  any  house 
or  other  building  within  the  city  and  county  of  Philadelphia,"  passed  the 
seventeenth  of  March,  eighteen  hundred  and  six,  and  the  several  supple- 
ments thereto,  now  extends,  shall  be  subject  to  a  lien  for  the  payment  of 
all  debts  contracted  for  work  done,  or  materials  furnished  for,  or  about 
the  erection  or  construction  of  the  same. 

2.  Sect.  II.  The  lien  of  such  debt  shall  extend  to  the  ground  covered 
by  such  building,  and  to  so  much  other  ground  immediately  adjacent 
thereto,  and  belonging  in  like  manner  to  the  owner  of  such  building,  as 
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may  be  necessary  for  the  ordinary  and  usual*  purposes  of  such  building, 
the  quantity  and  boundaries  whereof  shall  be  determined  as  follows: 

3.  Sect.  III.  It  shall  be  the  duty  of  the  prothonotary  of  the  court  of 
common  pleas  of  every  county  to  which  1  he  provisions  of  this  act  ex- 
tend, and  the  prothonotary  of  the  district  court  of  the  city  and  county  of 
Philadelphia  respectively,  and  of  the  city  and  county  of  Lancaster,  the 
district  court  of  Alleghany  county,  to  procure  and  keep  a  book  or  docket, 
which  shall  be  called  "  The  Mechanics'  Lien  Docket,"  in  which  he  shall 
cause  to  be  entered  and  recorded,  all  descriptions  or  designations  of  lots, 
or  pieces  of  ground,  as  hereinafter  mentioned,  and  all  claims  that  may  be 
filed  by  virtue  of  this  act,  together  with  the  day  of  filing  the  same,  and  he 
shall  cause  the  names,  as  well  of  the  owner  of  the  lot  or  piece  of  ground, 
as  of  the  contractor,  architect  or  builder,  if  such  be  named,  and  of  the  per- 
son claiming  any  lien  under  this  act,  to  be  alphabetically  indexed  therein. 

4.  Sect.  IV.  It  shall  be  lawful  for  the  owner  of  any  lot  or  piece  of 
ground,  who  may  be  desirous  of  erecting,  or  of  contracting  with  any 
other  person  for  the  erection  of  any  building  as  aforesaid,  to  declare  or 
define  in  writing,  the  boundaries  of  the  lot,  or  curtilage  appurtenant  to 
such  building,  previously  to  the  commencement  thereof,  and  cause  the 
same  to  be  entered  in  a  book  aforesaid,  and  such  designation  of  bounda- 
ries so  made  and  entered  upon  record,  shall  be  obligatory  upon  all  per- 
sons concerned. 

5.  Sect.  V.  In  default  of  such  designation  of  boundaries,  previously 
to  the  commencement  of  any  building,  it  shall  be  lawful  for  the  owner  of 
such  lot  or  piece  of  ground,  or  for  any  person  having  a  lien  upon  the 
same,  by  mortgage,  judgment  or  otherwise,  or  entitled  to  a  lien  by  virtue 
of  this  act,  to  apply  by  petition,  in  writing,  to  the  proper  court,  to  ap- 
point competent  and  skilful  persons  as  commissioners,  to  designate  the 
boundaries  aforesaid. 

6.  Sect.  VI.  It  shall  be  the  duty  of  the  court  to  whom  application 
shall  be  made  as  aforesaid,  after  reasonable  notice  given  to  all  parties  in- 
terested, to  appoint  such  competent  persons  commissioners  as  aforesaid, 
as  all  the  parties  interested  shall  nominate ;  but  if  the  parties  cannot 
agree  upon  a  nomination,  it  shall  be  lawful  for  the  court  to  appoint  such 
competent  persons  for  that  purpose,  as  they  shall  think  proper. 

7.  Sect.  VII.  It  shall  be  the  duty  of  the  commissioners  so  appointed, 
to  examine  the  building,  or  place  at  which  such  building  is  being  erected, 
and  to  make  a  report  to  the  court,  in  pursuance  of  the  order  to  them  di- 
rected, and  in  such  report  they  shall  sufficiently  designate  and  describe 
by  metes  and  bounds,  with  their  courses  and  distances,  and  by  a  draft,  if 
necessary,  the  limits  and  extent  of  ground  necessary  for  the  convenient 
use  of  such  building,  for  the  purposes  for  which  it  is  designed,  and 
such  report  shall  be  entered  at  length  upon  the  record  book  aforesaid,  and 
if  approved  by  the  court,  shall  be  conclusive  upon  all  persons  concerned. 

8.  Sect.  VIII.  If  execution  shall  be  awarded  for  the  levy  and  sale  of 
any  lot  or  piece  of  ground  upon  which  a  building  shall  be  erected  as 
aforesaid,  before  the  boundaries  of  the. lot  or  curtilage  which  ouodit  to  be 
appurtenant  thereto,  shall  be  designated,  it  shall  be  lawful  for  the  court, 
upon  application,  to  stay  such  execution  until  such  designation  shall  be 
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made,  and  thereupon  order  the  sale  to  proceed  in  such  manner,  and  for 
such  part  or  parts,  and  in  such  parcels  as  shall  be  most  convenient  for  the 
administration  of  equity  among  all  persons  interested. 

9.  Sect.  IX.  If  the  building  against  which  any  claim  shall  be  filed  as 
aforesaid,  or  any  part  of  the  ground  adjacent  thereto,  shall  be  sold  by  vir- 
tue of  an  execution,  upon  any  mortgage  or  judgment,  before  the  extent  Of 
the  lien  of  the  claimant  shall  be  ascertained  as  aforesaid,  the  court  out  of 
which  such  execution  shall  have  issued,  shall  have  power  to  determine 
the  rights  of  the  respective  parties,  and  the  apportionment  or  appropria- 
tion of  all  liens  as  aforesaid,  and  for  that  purpose  may  appoint  an  auditor 
to  inquire  into  and  report  the  facts,  and  may  decree  distribution  of  the 
proceeds  accordingly,  or  upon  the  application  of  any  of  the  parties,  may 
direct  an  issue  for  the  determination  of  disputed  facts. 

10.  Sect.  X.  The  lien  for  work  and  materials  as  aforesaid,  shall  be 
preferred  to  every  other  lien  or  incumbrance  which  attached  upon  such 
building  and  ground,  or  either  of  them,  subsequently  to  the  commence- 
ment of  such  building. 

11.  Sect.  XI.  Every  person  entitled  to  such  lien,  shall  file  a  claim 
or  statement  of  his  demand,  in  the  office  of  the  prothonotary  of  the  court 
of  common  pleas  of  the  counfy  in  which  the  building  may  be  situate. 

12.  Sect.  XII.  Every  claim  as  aforesaid,  must  set  forth  : 

First,  The  names  of  the  party  claimant,  and  of  the  owner  or  reputed 
owner  of  the  building,  and  also  of  the  contractor,  architect  or  builder, 
where  the  contract  of  the  claimant  was  made  with  such  contractor,  archi- 
tect or  builder. 

Second,  The  amount  or  sum  claimed  to  be  due,  and  the  nature  or  kind  of 
the  work  done,  or  the  kind  and  amount  of  materials  furnished,  and  the 
time  when  the  materials  were  furnished,  or  the  work  was  done,  as  the 
case  may  be. 

Third,  The  locality  of  the  building,  and  the  size  and  number  of  the  stories 
of  the  same,  or  such  other  matters  of  description  as  shall  be  sufficient  to 
identify  the  same. 

13.  Sect.  XIII.  In  every  case  in  which  one  claim  for  materials  shall 
be  filed  by  the  person  preferring  the  same,  against  two  or  more  buildings, 
owned  by  the  same  person,  the  person  filing  such  joint  claim  shall,  at  the 
same  time,  designate  the  amount  which  he  claims  to  be  due  to  him  on 
each  of  such  buildings,  otherwise,  such  claims  shall  be  postponed  to  other 
lien  creditors,  and  the  lien  of  such  claimant  shall  not  extend  beyond  the 
amount  so  designated,  as  against  other  creditors  having  liens,  by  judg- 
ment, mortgage,  or  otherwise. 

14.  Sect.  XIV.  Every  such  debt  shall  be  a  lien  as  aforesaid,  until 
the  expiration  of  six  months  after  the  work  shall  have  been  finished,  or 
materials  furnished,  although  no  claim  shall  have  been  filed  therefor,  but 
such  lien  shall  not  continue  longer  than  the  said  period  of  six  months, 
unless  a  claim  be  filed  as  aforesaid,  at  or  before  the  expiration  of  the  same 
period. 

15.  Sect.  XV.  The  proceedings  to  recover  the  amount  of  any  claim 
as  aforesaid,  shall  be,  by  a  writ  of  scire  facias,  in  the  following  form,  viz. : 
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County,  ss. 
The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  greeting  : 
Whereas,  hath  filed  a  claim  in  onr  (court) 

for  the  county  of  ,  against  ,  for  the 

sum  of  ,  for  (work  done  or  materials    furnished, 

as  the  case  may  be,)  to  (or  for)  a  certain  building,  to  wit  :  (describing  it 
as  in  the  claim,)  And  whereas,  it  is  alleged  that  the  said  sum  still  re- 
mains due  and  unpaid  to  the  said  ;  now  we  command  you,  that 
you  make  known  to  the  said  ,  and  to  all  such  persons  as  may 
hold  or  occupy  the  said  building,  that  they  be  and  appear  before  the 
judges  of  our  said  court,  at  a  court  of  ,  to  be  held  at 

,  on  the  of  next,  to  show  if  any  thing  they 

know  or  have  to  say,  why  the  said  sum  of  should  not  be  levied 

of  the  said  building,  to  the  use  of  die  said  ,  according  to  the  form 

and  effect  of  the  act  of  assembly,  in  such  case  made  and  provided,  if  to 
them  it  shall  seem  expedient,  and  have  you  then  and  there  this  writ;  wit- 
ness. 

16.  Sect.  XVI.  Provided,  That  no  such  scire  facias  shall  in  any 
case  be  issued,  within  fifteen  days  previous  to  the  return  day  of  the  next 
term. 

17.  Sect.  XVII.  The  writ  of  scire  facias  aforesaid,  shall  be  served 
in  the  same  manner  as  a  summons,  upon  the  defendant  therein  named,  if  he 
can  be  found  within  the  county,  and  a  copy  thereof  shall  also  be  left  with 
some  person  residing  in  the  building,  if  occupied  as  a  place  of  residence, 
but  if  not  so  occupied,  it  shall  be  the  duty  of  the  sheriff  to  affix  a  copy  of 
such  writ  upon  the  door,  or  other  front  part  of  such  building. 

18.  Sect.  XVIII.  It  shall  also  be  die  duty  of  the  sheriff  to  whom  any 
such  writ  of  scire  facias  may  be  directed,  to  give  notice  thereof  to  all  other 
claimants  and  persons  interested,  by  advertisements,  in  two  daily  news- 
papers published  in  his  county,  as  the  case  may  be,  at  least  ten  days 
before  the  return  day  of  the  writ,  in  each  county  where  such  papers  are 
published,  but  when  daily  papers  are  not  so  published,  then  in  two  weekly 
newspapers,  if  so  many  are  published  therein,  or  if  but  one  weekly  news- 
paper is  published  in  such  county,  in  such  newspaper,  or  if  no  paper  is 
published  in  such  county,  in  a  paper  published  nearest  thereto,  for  four 
successive  weeks  before  the  return  day  thereof. 

19.  Sect.  XIX.  Upon  the  return  of  such  writ,  it  shall  be  lawful  for 
any  other  person,  having  filed  a  claim  as  aforesaid,  to  cause  to  be  entered 
on  the  record  of  the  same  suit,  a  suggestion,  setting  forth  the'amount  and 
nature  of  his  demand,  and  thereupon,  he  may  have  a  rule  upon  the  defen- 
dant to  appear  and  plead  thereto, *as  in  other  actions. 

20.  Sect.  XX.  If  the  defendant  shall  appear  and  plead  to  such  sug- 
gestion and  issue,  either  in  fact  or  law,  be  joined  upon  any  plea,  such 
particular  issue  shall  be  tried  and  determined  as  in  other  cases  ;  if  the  de- 
fendant shall  not  plead  to  such  suggestion,  after  due  notice,  judgment 
shall  be  entered  for  the  claimant  filing  the  same,  and  the  amount  of  the 
claim  shall  be  ascertained  as  in  other  cases. 
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21.  Sect.  XXI.  The  execution  for  every  such  judgment,  shall  be  by 
a  writ  of  levari  facias,  in  the  following  form  :  > 

County,  ss. 
The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  greeting: 
We  command  you,  that  without  any  other  writ  from  us   of  the  following 
described  building  and  lot  of  ground,  of  A.  B.  to  wit:  (describing  the  same 
according  to  the  record,)  in   your  bailiwick,  you  cause  to   be  levied,  as 
well  a  certain  debt  of  ,  which  C.  I),  lately  in  our  court  of  com- 

mon pleas  for  the  county  aforesaid,  by  the  consideration  of  the  said  court, 
recovered  of  the  said  A.  B.  to  be  levied  of  the  said  building  and  lot  of 
ground,  as  also  the  interest  thereon  from  the  day  of  ,  A. 

D.  ;  also,  the  further  sum  of  ,  which  E.  F.  lately,  in 

our  said  court  for  the  county  aforesaid,  by  the  consideration  thereof,  re- 
covered of  the  said  A.  B.  to  be  levied  of  the  said  building  and  lot  of 
ground,  as  also  the  interest  thereon  from  the  day  of  ,  A. 

D.  ,  amounting  in  the  whole  to  the  sum  of  ,  and  also  the 

sum  of  ,  for  the  costs  which  accrued  thereon,  according  to  the 

form  and  effect  of  an  act  of  assembly  of  the  commonwealth  of  Pennsylva- 
nia, in  such  case  made  and  provided,  and  have  you  these  moneys  before 
our  judges  at  ,  at  our  county  court  of  common   pleas,  there  to  be 

held  on  the  day  of  next,  to  render  unto  the  said  C.  D.  for 

his  debt,  interest  and  costs  aforesaid,  and  have  you  then  there  this 
wfit,  &c. 

22.  Sect.  XXII.  Provided,  That  if  the  proceeds  of  such  building  and 
ground  as  aforesaid,  shall  not  be  sufficient  to  pay  the  full  amount  of  all 
debts  due  as  aforesaid,  for  work  done  and  materials  furnished,  after  de- 
ducting therefrom  any  prior  liens  upon  the  same,  then  such  debts  shall  be 
averaged,  and  the  creditors  aforesaid  shall  be  paid  in  proportion  to  their 
respective  demands. 

23.  Sect.  XXIII.  In  every  case  in  which  any  claim  shall  be  filed 
against  any  building  as  aforesaid,  and  no  scire  facias  shall  have  issued 
thereon,  it  shall  be  lawful  for  the  owner  of  such  building,  or  any  person 
interested  therein,  to  apply,  by  petition,  to  the  court  in  which  such  claim 
shall  be  filed,  setting  forth  the  facts,  whereupon,  such  court  may  grant  a 
rule  upon  the  party  claimant,  and  others  interested,  to  appear  in  court,  at 
a  time  to  be  fixed  for  such  purpose,  and  on  the  return  of  such  rule,  may 
proceed  in  like  manner  as  if  a  scire  facias  had  been  issued  by  such  claim- 
ant, and  had  been  duly  served  and  returned. 

24.  Sect.  XXIV.  The  lien  of  every  such  debt,  for  which  a  claim 
shall  have  been  filed  as  aforesaid,  shall  expire  at  the  end  of  five  years  from 
the  day  on  which  such  claim  shall  have  been  filed,  unless  the  same  shall 
be  revived  by  scire  facias,  in  the  manner  provided  by  law  in  the  case  of 
judgments,  in  which  case,  such  lien  shall  continue  in  like  manner,  for 
another  period  of  five  years,  and  so  from  one  such  period  to  another,  un- 
less such  lien  be  satisfied,  or  the  same  be  extinguished  by  a  sheriff's  sale, 
or  otherwise,  according  to  law. 

25.  Sect.  XXV.  In  every  case  in  which  the  amount  of  any  claim  as 
aforesaid,  shall  be  paid,  or  otherwise  satisfied,  it  shall  be  the  duty  of  the 
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claimant,  or  his  legal  representative,  at  the  request  of  the  owner  of  the 
building,  or  of  any  other  person  interested  therein,  and  on  payment  of  the 
costs,  to  enter  satisfaction  on  the  record  of  such  claim,  in  the  office  of  the 
prothonotary  of  the  court  in  which  such  claim  shall  have  been  entered, 
which  shall  for  c\;er  thereafter  discharge  and  release  the  same. 

26.  Sect.  XXVI.  If  any  person  who  shall  have  received  satisfaction 
as  aforesaid,  shall  neglect  or  refuse  to  enter  satisfaction  of  such  claim  as 
aforesaid,  within  sixty  days  after  request,  and  payment  of  the  costs  of 
suit,  as  aforesaid,  he  shall  forfeit  and  pay  to  the  party  aggrieved,  any  sum 
not  exceeding  one  half  of  the  amount  of  such  claim,  to  be  recovered  as 
debts  of  a  like  amount  are  recoverable. 

27.  Sect.  XXVII.  Provided,  That  nothing  in  this  act  contained,  shall 
be  construed  to  impair,  or  otherwise  affect  the  right  of  any  person  to  whom 
any  debt  may  be  due,  for  work  done,  or  materials  furnished,  to  maintain 
any  personal  action  against  the  owner  of  the  building,  or  any  other  person 
liable  therefor,  to  recover  the  amount  of  such  debt:  Provided  further, 
That  nothing  in  this  act  contained,  shall  be  construed  to  effect  the  relative 
jurisdiction  of  the  court  of  common  pleas,  and  the  district  court  of  the  city 
and  county  of  Philadelphia,  which  shall  remain  as  heretofore. 

28.  Sect.  XXVIII.  The  several  provisions  of  this  act  are  hereby  de- 
clared to  be  extended  to  the  county  of  Lehigh. 

29.  Sect.  XXIX.  The  lien  hereinbefore  given,  is  hereby  declared  to 
extend  to  plumbers,  and  to  persons  furnishing  curb-stone  for  the  pave- 
ment of  any  building  as  aforesaid,  within  the  city  and  county  of  Philadel- 
phia. 

30.  Sect.  XXX.  This  act  shall  take  effect  from  and  after  the  first  day 
of  September  next,  and  so  much  of  any  law  as  is  altered  by  this  act,  is 
hereby  repealed  from  that  period. 


Act  of  1st  April  1836,  Pamph.  p.  400. 

An  act  to  authorize  the  opening  and  extension  of  Robinson  and  Leacock  streets,  and 
Rebecca  street  in  the  borough  of  Alleghany,  and  the  opening  of  a  sixty  feet  street 
between  out  lots  numbered  thirty-nine  and  forty,  in  said  borough,  and  for  other 
purposes. 

31.  Sect.  VI.  The  act  entitled  "An  act  securing  to  mechanics  and 
others,  payment  for  their  labour  and  materials  in  erecting  any  house 
or  building  within  the  city  and  county  of  Philadelphia,"  passed  the  seven- 
teenth of  March,  one  thousand  eight  hundred  and  six,  and  the  supple- 
ments thereto,  passed  the  twenty-eighth  of  March,  eighteen  hundred  and 
eight,  and  the  thirtieth  of  March,  eighteen  hundred  and  thirty-one,  be  and 
they  are  hereby  extended  to  Susquehanna  county. 


NOTES  AND  REFERENCES. 

Scire  facias  on  a  claim  filed  under  the  mechanic's  lien  law  for  materials  furnished, 
&c.  against  A,  owner,  and  B,  contractor.     A  plea  that  a  previous  scire  facias  on  the 
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same  claim  had  issued  at  the  suit  of  the  same  plaintiff  against  C,  owner,  and  B,  con- 
tractor, on  which  there  was  a  judgment  for  the  defendants,  is  not  a  good  plea  of  for- 
mer recovery.     Hampton  v.  Broom,  1  Milcs's  Rep.  241. 

If  the  lien  creditor,  under  the  act  of  the  28th  of  March  1808,  elects  to  proceed  hy 
scire  fa-  ias,  the  owner  of  the  building  must  be  made  the  defendant.     Ibid. 

Where  during  the  pendency  of  a  scire  facias  on  a  mechanic's  claim  for  work  or 
materials  which  has  been  arbitrated,  and  there  is  an  appeal  from  the  award,  the  pro- 
perty has  been  sold  on  an  older  lien,  and  the  proceeds  have  been  absorbed  by  prior 
lien  creditors,  further  proceedings  will  be  stayed  on  the  scire  facias.  Matlack  v.  Deal  J 
Ibid.  -254. 

In  such  case  the  court  cannot  aid  either  party  in  recovering  costs  on  the  scire 
facias,  bv  permitting  him  to  go  on  to  trial.     Ibid. 

A  mechanic's  lien  filed  by  a  member  of  an  association  for  purposes  of  mutual  be- 
nevolence among  its  members  only,  against  a  building  erected  by  it,  is  not  available 
aaainst  the  liens  of  others  not  members.     Babb  v.  Reed,  5  Rawle  151. 

°A  claim  to  perpetuate  the  hen  of  a  mechanic  or  material  man,  if  within  time  in 
other  respects,  may  be  filed  after  a  judicial  sale  of  the  premises.  Burta.  Kurtz,  Ibid. 
246. 

The  commencement  of  a  building  under  the  act  of  the  17th  of  March  1806,  relating 
to  the  lien  of  mechanics  and  material  men,  is,  the  first  labour  done  on  the  ground 
which  is  made  the  foundation  of  the  building,  and  to  form  a  part  of  the  work  suitable 
and  necessary  for  its  construction  ;  and  that  continues  the  same,  notwithstanding  the 
right  of  property  in  the  ground  and  building  may  have  been  subsequently  changed, 
or  the  plan  be  altered,  so  long  as  the  original  design  of  its  character  is  retained. 
Pennock  v.  Hoover  and  Myers,  Ibid.  291. 

A  joint  lien  may  be  filed  against  several  houses,  the  property  of  the  same  person. 

Ibid. 

A  mechanic  or  material  man  doing  work  in.  or  furnishing  materials  for  the  con- 
struction of  two  or  more  contiguous  houses  belonging  to  the  same  person,  under  a 
general  request,  without  any  specific  contract  for  each  house  separately,  may  either 
file  his  claim  for  the  amount  against  all  the  houses  jointly,  or  he  may  apportion  it 
among  them  according  to  the  value  or  price  of  the  materials  or  work,  and  file  a  sepa- 
rate claim  accordingly.     Ibid. 

The  lien  of  the  mechanic  and  material  man,  does  not  extend  beyond  ground  ne- 
cessary to  the  proper  occupation  and  enjoyment  of  the  house,  according  to  the  in- 
tention and  design  of  the  owner  at  the  time  of  its  commencement.     Ibid. 

An  assessment,  by  the  commissioners  of  Kensington  district,  for  paving,  is,  under 
the  act  of  the  3d  of  February  1724,  relating  to  taxes  on  real  estate  in  the  city  and 
county  of  Philadelphia,  a  lien  entitled  to  priority  over  the  claims  of  mechanics  and 
material  men,  and  judgment  creditors.     Ibid. 

Where  eio-hteen  buildings  were  erected,  semble,  a  claim  against  eight  houses  with- 
out properly  designating  them,  is  void  for  uncertainty,  and  cannot  continue  the  lien 
after  two  years.     Ibid. 

Where  a  claim  was  so  filed,  it  was  wrong  to  apportion  the  claim  among  all  the 
houses.     Ibid. 

In  the  case  of  a  joint  lien,  each  building  is  liable  for  the  whole  amount  thereof; 
and  no  part  of  the  proceeds  of  any  one  of  the  buildings  can  be  applied  to  a  subsequent 
incumbrance,  so  long  as  the  joint  lien  remains  unsatisfied.     Ibid. 

A  mechanic  filed  four  claims,  three  of  which  w^re  jointly  charged,  each  on  three 
of  the  houses,  and  a  fourth  on  four  of  the  houses.  Each  claim  embraced  houses  dif- 
ferent from  those  charged  in  every  other.  Held,  that  each  claim  should  be  separately 
charged  on  the  proceeds  of  the  houses  specified  in  it,  and  not  the  aggregate  charged 
as  one  entire  claim  jointly  on  the  thirteen  houses  embraced  in  the  four  several  claims . 
Ibid. 
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Sale  of  the  estate  of  minors  allowed 

in  certain  cases, 
On  appeals  to  supreme  court,  from 

orphans'  court,  the  merits  to  be  tried, 
What  powers  registers'  courts  confer 


in  granting  letters  of  administra- 
tion, &c.  in  particular  cases,  3 
Seventh  section  of  the  act  of  1832  re- 
lating to  orphans'  court  not  to  ap- 
ply to  bank  stock,            •                     lb. 


Act  of  16th  June  1836,  Pamph.  p.  682. 

An  act  supplementary  to  the  various  acts  relating  to  orphans'  and  registers'  courts, 
and  executors  and  administrators,  and  the  act  relating  to  the  measurement  of  grain, 
salt  and  coal. 

1.  Sect.  I.  In  all  cases  where  it  shall  be  made  to  appear  to  the  or- 
phan's court,  that  the  whole,  or  any  part  of  the  real  estate  of  any  minor, 
is  in  such  a  state  of  dilapidation  and  decay,  or  so  unproductive  and  ex- 
pensive, that  it  would  be  to  the  interest  and  benefit  of  such  minor,  in  the 
judgment  of  said  court,  that  the  same  should  be  sold,  then  and  in  every 
such  case,  the  orphans'  court  of  the  county  where  such  estate  lies,  shall 
allow  the  guardian  of  such  minor  to  make  public  sale  thereof,  and  to 
make  title  thereto  to  the  purchaser,  for  such  estate  and  interest  as  the  said 
minor  hath  therein :  Provided  always,  That  before  the  said  court  shall 
approve  of  such  sale,  the  guardian  shall  file  in  the  office  of  the  clerk  of 
said  court,  a  bond,  with  sufficient  security,  to  be  approved  of  by  the  court, 
conditioned  for  the  faithful  appropriation  of  the  proceeds  of  such  sale,  for 
the  use  of  said  minor. 

2.  Sect.  II.  It  shall  be  the  duty  of  the  supreme  court  of  this  com- 
monwealth, in  all  cases  of  appeals  now  made,  or  that  may  hereafter  be 
taken  from  the  decrees  of  the  several  orphans'  courts,  to  hear,  try,  and 
determine  the  merits  of  such  cases,  and  to  decree  according  to  the  justice 
and  equity  thereof. 

3.  Sect.  III.  So  much  of  the  sixth  section  of  the  act  relating  to  regis- 
ters and  registers'  courts,  passed  the  fifteenth  day  of  March,  eighteen 
hundred  and  thirty-two,  as  provides  that  no  letters  testamentary,  or  of  ad- 
ministration, or  otherwise,  purporting  to  authorize  any  person  to  inter- 
meddle with  the  estate  of  a  decedent,  which  may  be  granted  out  of  this 
commonwealth,  shall  confer  upon  such  persons  any  of  the  powers  and  au- 
thorities possessed  by  an  executor  or  administrator,  under  letters  granted 
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within  this  state,  and  so  much  of  the  seventh  section  of  the  act  relating  to 
orphans'  courts,  passed  the  twenty-ninth  day  of  March,  eighteen  hundred 
and  thirty-two,  as  provides  that  no  appointment  of  a  guardian,  made  or  grant- 
ed by  any  authority  out  of  this  state,  shall  authorize  the  person  so  appointed 
to  interfere  with  the  estate  of  a  minor  in  this  state,  are  hereby  declared 
and  enacted,  not  to  apply  to  shares  of  stock  in  any  bank,  or  other  incor- 
porated company,  within  this  commonwealth,  but  such  shares  of  stock  shall 
pass  and  be  transferable,  and  the  dividends  thereon  accrued,  and  to  accrue, 
be  receivable  in  like  manner,  in  all  respects,  and  under  the  same  regula- 
tions, powers  and  authorities,  as  were  used  and  practised  with  the  loans 
or  public  debt  of  the  United  States,  and  were  used  and  practised  with  the 
loans  or  public  debt  of  this  commonwealth,  before  the  said,  recited  acts 
were  passed,  unless  the  by-laws,  rules  and  regulations  of  any  such  bank 
or  corporation,  shall  otherwise  provide  and  declare. 


NOTES  AND  REFERENCES. 

The  orphans'  court  has  not  jurisdiction  of  an  adversary  claim,  against  the  estate 
of  a  decedent,  where  the  estate  is  solvent ;  although  the  alleged  creditors  are  chil- 
dren of  the  decedent.     Metts's  Appeal,  1  Wharton  7. 

Under  the  provisions  of  the  act  of  the  29th  of  March  1832,  the  orphan's  court  has 
power  to  compel  a  settlement  of  accounts,  by  a  testamentary  trustee.  Wimmers's 
Appeal,  I  bid.  9G. 

Where  a  testamentary  trustee  had,  upon  application  to  the  court  of  common  pleas, 
under  the  act  of  the  14th  of  April  1828,  been  discharged  from  the  trust,  and  a  new 
trustee  had  been  appointed ,  on  the  application  of  the  cestui  que  trust,  it  was  held  that 
their  proceedings  were  conclusive,  and  that  the  orphan's  court  could  not  afterwards 
compel  the  old  trustee  to  settle  an  account  in  that  court.     Ibid. 

Proceedings  of  the  orphan's  court,  ordering  an  administrator  to  sell  real  estate  for 
the  payment  of  debts,  and  the  confirmation  of  such  sale  cannot  be  impeached  in  the 
common  pleas,  in  an  action  for  the  purchase  money  of  the  land  sold.  Richter  v. 
Fitzsimmons,  4  Watts  251. 

Decision  of  register's  court  on  a  will  of  land  is  not  conclusive,  whether  it  be  for  or 
against  the  validity  of  the  will.     Smith  v.  Bonsall,  5  Rawle  80. 

Questions  of  advancement  may  be,  but  it  seems  need  not  necessarily  be  settled 
in  the  orphan's  court.     Earnest  v.  Earnest,  Ibid.  213. 
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//  was  provided  by  the  act  of  the  31s/  of  March  1836,  Paraph,  p.  297, 
Sect.  VII.,  That  from  and  after  the  passage  of  this  act,  it  shall  be  lawful 
for  any  manufacturer  of  tin  or  japanned  ware,  in  the  county  of  Susque- 
hanna, to  apply  to  the  clerk  of  the  court  of  quarter  sessions  of  said  coun- 
ty, for  so  many  separate  licenses  for  one  year,  in  his  own  name,  as  shall 
be  equal  to  the  number  of  venders  or  pedlers  that  he  may  wish  to  employ, 
paying  for  each  license  the  sum  mentioned  in  the  act  to  which  this  is  a 
supplement,  and  the  said  clerks  are  hereby  authorized  and  directed  to 
issue  such  licenses,  designating  the  licenses  issued  to  any  one  person  nu- 
merically, and  such  licenses  shall  be  as  available  in  law  in  the  hands  and 
possession  of  any  person  employed  by  such  manufacturer,  as  if  the  same 
had  been  issued  in  the  name  of  the  person  so  employed  as  a  pedler  or 
vender. 


NOTES  AND  REFERENCES. 

A  hawker  and  pedler  who  carries  goods  from  house  to  house,  in  an  incorporated  or 
county  town,  and  sells  there  any  one  article  of  foreign  goods,  incurs  the  penalty  im- 
posed by  the  act  of  the  28th  of  March  1799;  notwithstanding  that  he  has  obtained  a 
license  to  retail  foreign  merchandize,  under  the  act  of  the  4th  of  March  1824.  Com- 
monwealth v.  Willis,  14  Sergeant  fy  Rawle  398. 

A  person  who  is  licensed  under  the  second  section  of  the  act  of  the  6th  of  February 
1830,  entitled  "an  act  regulating  tin  and  clock  pedlers,"  is  not  prohibited  by  the  se- 
cond section  of  the  act  of  the  same  year,  entitled  "  an  act  for  regulating  hawkers  and 
pedlers,"  from  travelling  from  place  to  place,  as  the  agent  of  a  citizen  and  manufac- 
turer of  tin  ware  of  this  state,  and  selling  at  public  auction  in  places,  other  than  those 
for  which  licenses  are  specifically  granted,  the  tin  ware  manufactured  by  his  em- 
ployer.    Wolf  v.  Clark,  2  Watts  298. 
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(See  antea,  p.  414;  JUDICIARY,  anted,  pp.  292,  608;  LUNATICS 
AND  HABITUAL  DRUNKARDS,  antea,  p.  649.) 

Drivers  of  stage  coaches,  &c,  &c,  I  Punishment  for  setting  fire  to  bridges,       2 

liable  to  a  penalty,  1  |  Mode  of  recovering  fines  and  penal- 
Engineers  and  conductors  of  locomo-  ties,                                                              X 
tive  engines  liable,  &c.  lb.  \ 

Act  of  1st  April  1836,  Pamph.  p.  427. 

An  act  for  the  prevention  of  injuries  to  individuals  by  the  gross  negligence,  or  wilful 
misconduct  of  stage  drivers  and  others. 

1.  Sect.  I.  From  and  after  the  first  day  of  July  next,  if  any  person 
within  this  commonwealth  shall  become  injured,  either  in  person  or  pro- 
perty, through  or  by  reason  of  the  gross  negligence  or  wilful  misconduct 
of  the  driver  of  any  public  stage,  mail  coach,  coachee,  carriage  or  car  em- 
ployed in  the  conveyance  of  passengers,  or  through  or  by  reason  of  the 
gross  negligence  or  wilful  misconduct  of  any  engineer  or  conductor  of  any 
locomotive  engine,  engaged  in  the  transportation  of  passengers,  or  of  goods, 
wares,  merchandise  or  produce  of  any  description,  such  driver,  engineer 
or  conductor,  shall  be  deemed  guilty  of  a  misdemeanour,  and  on  conviction 
thereof,  shall  for  every  such  offence,  be  punished  by  a  fine,  not  exceeding 
fifty  dollars,  and  imprisonment  in  the  jail  of  the  county  wherein  such 
offence  shall  have  been  committed,  for  any  length  of  time  not  exceeding 
six  months,  at  the  discretion  of  the  court:  Provided,  That  the  provisions 
of  this  act  shall  not  interfere  with  the  civil  remedies  against  the  proprie- 
tors or  others,  to  which  the  party  injured  may  by  law  be- now  entitled. 

Act  of  13th  June  1836,  Pamph.  p.  551. 

An  act  relating  to  roads,  highways  and  bridges. 

2.  Sect.  LXXIV.  If  any  person  shall  wilfully  set  fire  to  any  wooden 
bridge  within  this  commonwealth,  with  intent  to  destroy  the  same,  or 
shall  be  accessory  thereto  before  the  fact,  such  person  shall  for  every  such 
offence,  be  liable  to  indictment,  and  to  the  punishment  provided  bylaw  in 
cases  of  arson,  and  also  shall  forfeit  and  pay  a  sum  not  more  than  two  thou- 
sand dollars,  at  the  discretion  of  the  court  having  cognizance  of  such  offence, 
for  the  use  of  the  county,  township  or  townships,  corporations,  or  persons 
aggrieved. 

3.  Sect.  LXXV.  All  fines  and  pecuniary  penalties  which  may.  be  in- 
curred under  any  of  the  provisions  of  this  act,  shall,  unless  it  be  otherwise 
especially  provided,  be  recoverable  in  the  name  of  the  commonwealth,  at 
the  instance  of  any  person  who  will  sue  therefor,  in  the  same  manner  as 
debts  of  like  amount  are  recoverable,  with  costs  of  suit,  and  one  moiety 
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thereof  shall  he  paid  to  the  person  suing  for  and  recovering  the  same,  and 
the  residue  shall  be  paid  into  the  treasury  of  the  respective  townships,  for 
the  use  of  the  supervisors  of  the  public  roads. 
[For  the  rest  of  this  act  see  Roads,  postea.~\ 


NOTES  AND  REFERENCES. 

The  act  of  the  23d  of  April  1820,  entitled  "  A  further  supplement  to  an  act,  entitled 
'  An  act  to  reform  the  penal  laws  of  this  commonwealth,'  "  does  not  repeal  the  11th 
section  of  the  act  of  the  25th  of  March  1824,  entitled  "  An  act  to  recharter  certain 
banks,"  which  makes  the  forgery  of  a  check  on  a  bank  felony.  Drew  v.  The  Com- 
monwealth, 1  Wharton  279. 

A  sentence  under  the  act  of  the  23d  of  April  1829,  to  separate  or  solitary  confine- 
ment, at  hard  labour,  is  good.     Ibid. 

Where  an  indictment  is  good,  and  there  is  no  error  in  the  trial,  but  the  sentence 
is  defective,  this  court  will  not  send  back  the  prisoner  for  a  new  trial,  but  will  sen- 
tence him  de  novo.     Ibid. 

Where  a  person,  convicted  of  passing  counterfeit  bank  notes,  was  sentenced  in  the 
year  1828,  to  imprisonment  at  hard  labour  for  a  certain  number  of  years  in  the  jail  and 
penitentiary  for  the  city  and  county  of  Philadelphia,  and  in  pursuance  of  that  sen- 
tence was  confined  in  the  Walnut  Street  Prison  in  the  city  of  Philadelphia;  and  upon 
the  sale  of  that  building,  was  removed  with  other  prisoners  to  the  Arch  Street  Prison 
in  the  same  city,  and  there  kept  without  being  put  at  hard  labour,  it  was  held,  that 
he  was  not  entitled  to  be  discharged  upon  habeas  corpus.     Pember's  Case,  Ibid.  439. 

A  person  convicted  in  the  city  and  county  of  Philadelphia  and  sentenced  in  1830, 
to  imprisonment  in  the  jail  and  penitentiary  in  that  city  and  county  for  a  term  of  two 
years  or  more,  ought,  upon  the  sale  of  that  prison,  to  have  been  removed  to  the  east- 
ern penitentiary,  and  not  to  the  Moyamensing  prison  :  but  this  court  will  not  for  that 
cause  discharge  the  prisoner  on  habeas  corpus.     Reddill's  Case,  Ibid.  445. 

Where,  after  a  conviction  upon  an  indictment  for  an  assault  upon  an  inspector  in 
the  execution  of  his  duty,  a  motion  for  a  new  trial  was  made  ;  and  pending  that  mo- 
tion an  act  of  assembly  was  passed,  which  repealed  the  particular  provision  of  the 
law  under  which  the  inspector  acted,  the  court  arrested  the  judgment.  Common- 
wealth v.  King,  Ibid.  460. 

It  is  not  sufficient  reason  for  allowing  a  writ  of  error,  after  conviction  upon  an  in- 
dictment for  murder  by  poison,  that  the  indictment  did  not  aver  that  the  prisoner 
knew  the  substance  employed  to  be  a  deadly  poison  ;  nor  that  the  indictment  did  not 
aver  that  poison  was  given  to  the  deceased  by  the  prisoner  or  any  one  else.  Com- 
monwealth v.  Earle,  Ibid.  525. 

On  an  indictment  for  murder  perpetrated  by  means  of  poison,  a  verdict  finding  the 
prisoner  "  guilty  in  manner  and  form  as  stated  in  the  indictment,"  is  a  conviction  of 
murder,  in  the  first  degree,  and  sufficient  to  authorize  the  judgment  of  death.     Ibid. 
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Overseers  to  provide  for  poor  per- 
sons having  a  settlement  in  the 
district,  1 

If  the  pauper  be  able  to  work,  the 
overseers  to  provide  work  for  him, 
&c,  2 

Overseers  may  employ  able  bodied 

paupers  on  the  roads,  &c,  3 

If  paupers  be  unable  to  work,  the 
overseers  to  provide  them  with  the 
necessary  means  of  subsistence,  4 

Overseers  to  furnish  relief  to  paupers 
not  having  a  settlement  in  the  dis- 
trict, until  they  can  be  removed,         5 
No  person  to  be  entered  in  the  poor 
book  or  relieved  without  an  order 
from  two  justices  of  the  peace,  un- 
der a  penalty,  6 
Overseers  may  contract  for  the  sup- 
port and  employment  of  paupers, 
&c,  7 
Overseers  may  put  out  poor  children 

as  apprentices,  8 

How  a  settlement  may  be  gained,  9 

Settlement  of  married  women,  ]() 

Settlement  of  illegitimate  children,       11 
Effect   of    a    division    of    a    town- 
ship, 12 
Housekeepers  on  receiving  persons 
who  have  not  gained  a  legal  set- 
tlement, to  give  notice,                         13 
Housekeepers   failing  to  give    such 
notice,  liable  for  the  maintenance, 
&c.  of  such  persons,                             14 
Overseers  authorized  to  collect  the 

same,  15 

Overseers  may  remove  persons  like- 
ly to  become  chargeable,  to  the 
place  of  their  settlement,  1C 

Wives  not  to  be  separated  from  their 
husbands  by  virtue  of  any  order  of 
removal,  17 

Overseers   to  receive  every  person 
duly  removed,  and  penalty  for  re- 
fusing, 18 
Appeal  from  order  of  removal  to  the 

quarter  sessions,  19 

Courts  may  order  costs,  &c.  on  ap- 
peals, 20 
How  costs  to  be   collected,  &c.  in1 

case  of  an  individual,  21 

Proceedings  to  recover  costs  in  case 

of  overseers,  22 

If  any  poor  person  shall  fall  sick,  not 
having  a  settlement,  and  be  re- 
lieved, the  expense  may  be  reco- 
vered from  the  overseers  of  the 
place  where  he  was  latst  settled.         23 


Appeal  to  the  sessions,  on  refusal 
of  a  magistrate  to  grant  an  order 
of  removal,    .  24 

Penalty  on  any  person  bringing  a 
pauper  from  any  place  out  of  this 
commonwealth,  25 

Every  person  bringing  any  black  or 
mulatto  servant  into  the  state,  to 
be  liable  for  his  support,  &c,  26 

Owners  of  negro  slaves  to  be  liable 
for  their  support,  &c,  27 

Parents  and  grand  parents,  children 
and  grand-children,  liable  for  sup- 
port of  pauper  relations,  28 

In  case  of  desertion  by  husband  or 
wife,  warrant  to  be  issued  by  ma- 
gistrates, 29 

On  the  return  of  the  warrant,  secu- 
rity to  be  taken,  30 

Powers  of  the  quarter  sessions  in 
such  cases,  31 

Certain  described  persons  declared 
to  be  liable  to  the  penalties  im- 
posed upon  vagrants,  32 

Overseers  and  directors  of  the  poor 
to  recover  property  of  a  pauper, 
and  how  it  is  to  be  applied,  33 

Directors  of  the  poor  to  publish  and 
render  annual  statements  of  their 
accounts,  <fcc,  34 

Justices  of  the  peace  to  make  a  re- 
cord of  every  fine,  &c.  received, 
and  deliver  transcript  to  constable, 
&c,  35 

Penalty  for  failing  to  perform  the 
duty,  or  pay  moneys,  &.,  36 

Overseers  to  demand  fines  from  jus- 
tice, 37 

Clerks  of  courts  by  whom  fines  im- 
posed, to  deliver  notice  of  the 
same  to  constable,  38 

Constable  to  deliver  transcript,  &c. 
to  overseers,  and  penaly  for  failing 
to  do  so,  39 

Sheriff  receiving  fines,  &c.  for  the 
use  of  the  poor,  to  pay  over  to 
overseers,  and  penalty  for  failing 
to  do  so,  40 

If  there  be  no  poor  in  a  district,  or 
an  unexpended  balance,  overseers 
to  pay  to  supervisors,  except  in 
certain  cases,  4 J 

Penalty  on  overseers  failing  to  per- 
form their  duties,  42 

How  penalties  recovered,  43 

Appeal  to  the  court  of  quarter  ses- 
sions from  the  judgment  of  any 
one  or  inure  magistrates,  44 
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Definition  of  the  word  "district," 
and  saving  as  to  all  local  and  spe- 
cial provisions,  45 

Directors  of  the  poor  in  Washington 
county,  to   have    power,   on    cer- 


tain conditions,  to  bind  children 
out,  4G 

Repealing  clause,  47 

Street  commissioners  of  Towanda  to 
be  overseers  of  the  poor,  48 


Act  of  13th  June  1836,  Pamph.  p.  539. 

An  act  relating  to  the  support  and  employment  of  the  poor. 

1.  Sect.  I.  It  shall  be  the  duty  of  the  overseers  of  every  district,  from 
time  to  time,  to  provide  as  is  hereinafter  directed,  for  every  poor  person 
within  the  district  having  a  settlement  therein,  who  shall  apply  to  them 
for  relief. 

2.  Sect.  II.  If  such  poor  person  be  able  to  work,  but  cannot  find  em- 
ployment, it  shall  be  the  duty  of  the  overseers  to  provide  work  for  him, 
according  to  his  ability,  and  for  this  purpose,  they  shall  procure  suitable 
places,  and  a  sufficient  stock  of  materials. 

3.  Sect.  III.  It  shall  be  lawful  for  the  overseers  of  any  district,  with 
the  concurrence  and  under  the  directions  of  the  supervisors  of  the  town- 
ship, to  employ  such  poor  person,  being  a  male  of  sufficient  ability,  in 
opening  or  repairing  any  road  or  highway  within  the  district. 

4.  Sect.  IV.  If  such  poor  person  by  reason  of  age,  disease,  infirmity, 
or  other  disability,  be  unable  to  work,  it  shall  be  the  duty  of  the  overseers 
to  provide  him  with  the  necessary  means  of  subsistence. 

5.  Sect.  V.  It  shall  also  be  the  duty  of  the  overseers  of  every  dis- 
trict, to  furnish  relief  to  every  poor  person  within  the  district  not  having 
a  settlement  therein,  who  shall  apply  to  them  for  the  relief,  until  such 
person  can  be  removed  to  the  place  of  his  settlement. 

6.  Sect.  VI.  No  person  shall  be  entered  on  the  poor  book  of  any 
district,  or  receive  relief  from  any  overseers,  before  such  person,  or  some 
one  in  his  behalf,  shall  have  procured  an  order  from  two  magistrates  of 
the  county  for  the  same,  and  in  case  any  overseer  shall  enter  in  the  pro- 
per book,  or  relieve  such  poor  person  without  such  order,  he  shall  forfeit 
a  sum  equal  to  the  amount  or  value  given,  unless  such  entry  or  relief 
shall  be  approved  of  by  two  magistrates  as  aforesaid. 

7.  Sect.  VII.  It  shall  be  lawful  for  the  overseers  of  every  district,  to 
contract  with  any  person  for  a  house  or  lodging  for  keeping,  maintaining 
and  employing  such  poor  persons  of  the  district  as  shall  be  adjudged  pro- 
per objects  of  relief,  and  there  to  keep,  maintain,  and  employ  such  poor 
persons,  and  to  receive  the  benefit  of  their  work  and  labour,  for  and  towards 
their  maintenance  and  support,  and  if  any  poor  person  shall  refuse  to  be 
kept  and  employed  in  such  house,  he  shall  not  be  entitled  to  receive  relief 
from  the  overseers  during  such  refusal. 

8.  Sect.  VIII.  It  shall  be  lawful  for  the  overseers  of  every  district, 
with  the  approbation  and  consent  of  two  or  more  magistrates  of  the  same 
county,  to  put  out  as  apprentices  all  poor  children  whose  parents  are 
dead,  or  by  the  said  magistrates  found  to  be  unable  to  maintain  them,  so 
as  that  the  time  or  term  of  years  of  such  apprenticeship,  if  a  male,  do 
expire  at  or  before  the  age  of  twenty-one  years,  and  if  a  female,  at  or 
before  the  age  of  eighteen  years. 
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9.  Sect.  IX.  A  settlement  may  be  gained  in  any  district: 

I.  By  any  person  who  shall  come  to  inhabit  in  the  same,  and  who  shall 
for  himself  and  on  his  own  account,  execute  any  public  office,  being 
legally  placed  therein,  during  one  whole  year. 

II.  By  any  such  person  who  shall  be  charged  with  and  pay  his  proportion 
of  any  public  taxes  or  levies  for  two  years  successively. 

III.  By  any  person  who  shall  bona  fide  take  a  lease  of  any  real  estate 
of  tho  yearly  value  of  ten  dollars,  and  shall  dwell  upon  the  same  for 
one  whole  year,  and  pay  the  said  rent. 

IV.  By  any  person  who  shall  become  seised  of  any  freehold  estate  with- 
in such  district,  and  who  shall  dwell  upon  the  same,  for  one  whole 
year. 

V.  By  any  unmarried  person  not  having  a  child,  who  shall  be  lawfully 
bound  or  hired  as  a  servant  within  such  district,  and  shall  continue  in 
such  service  during  one  whole  year. 

VI.  By  any  person  who  shall  be  duly  bound  an  apprentice  by  indenture, 
and  shall  inhabit  in  the  district  with  his  master  or  mistress  for  one 
whole  year. 

VII.  By  any  indented  servant,  legally  and  directy  imported  from  Europe 
into  this  commonwealth,  who  shall  serve  for  the  space  of  sixty  days  in 
the  district  into  which  he  shall  first  come:  Provided,  That  if  such 
servant  shall  afterwards  duly  serve  in  any  other  district  for  the  space  of 
twelve  months,  either  with  his  first  employer  or  his  assignee,  he  shall 
obtain  a  legal  settlement  in  such  other  district. 

VIII.  By  any  mariner  coming  into  this  commonwealth,  and  by  any 
other  healthy  person  coming  directly  from  a  foreign  country  into  the 
same,  if  such  mariner  or  other  person  shall  reside  for  the  space  of 
twelve  months  in  the  district  in  which  he  shall  first  settle  and  reside. 

10.  Sect.  X.  Every  married  woman  shall  be  deemed,  during  coverture, 
and  after  her  husband's  death,  to  be  settled  in  the  place  where  he  was  last 
settled  ;  but  if  he  shall  have  no  known  settlement,  then  she  shall  be 
deemed,  whether  he  be  living  or  dead,  to  be  settled  in  the  place  where 
she  was  last  settled  before  her  marriage. 

11.  Sect.  XI.  Every  illegitimate  child  shall  be  deemed  to  be  settled  in 
the  place  where  the  mother  was  legally  settled,  at  the  time  of  the  birth  of 
such  child. 

12.  Sect.  XII.  If  the  last  place  of  settlement  of  any  person  who  shall 
have  become  chargeable,  shall  be  in  any  township  which  shall  have  been 
divided  by  the  authority  of  the  laws,  such  person  shall  be  supported  by 
that  township  within  the  territory  of  which  he  resided  at  the  time  of  gain- 
ing such  settlement. 

13.  Sect.  XIII..  It  shall  be  the  duty  of  every  housekeeper  who  shall  re- 
ceive into  his  house  any  person  who  has  not  gained  a  legal  settlement  in 
some  part  of  this  commonwealth,  (all  mariners  coming  into  this  com- 
monwealth, and  every  other  healthy  person  coming  from  a  foreign 
country  immediately  into  this  commonwealth  only  excepted,)  within  ten 
days  after  receiving  such  person,  to  give  notice  thereof  in  writing,  to  the 
overseers  of  [the]  proper  district. 
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14.  Sect.  XIV.  If  any  housekeeper  shall  fail  to  give  notice  as  aforesaid, 
and  if  the  person  so  received  shall  become  poor  and  unable  to  maintain 
himself,  and  cannot  be  removed  to  the  place  of  his  last  legal  settlement  in 
any  other  state,  if  any  such  he  hath,  such  housekeeper  shall  be  obliged 
to  provide  for  and  maintain  such  poor  person,  and  in  case  of  the  death  of 
such  poor  person  without  leaving  wherewithal  to  defray  the  expense  of 
his  funeral,  such  housekeeper  shall  pay  the  overseers  bo  much  as  they 
shall  reasonably  expend  for  such  purpose. 

15.  Sect.  XV.  If  such  housekeeper  shall  refuse  to  pay  the  charges  afore- 
said, the  overseers  shall  assess  upon  him  the  amount  necessary  to  main- 
tain such  poor  person,  weekly,  or  such  sum  as  shall  be  necessary  to  pay 
such  funeral  charges,  and  shall  have  power  to  collect  the  same  by  war- 
rant of  distress,  but  if  such  delinquent  shall  have  no  goods  or  chattels  lia- 
ble to  distress,  he  may  be  committed  to  jail,  there  to  remain  until  he  shall 
have  paid  the  same,  or  shall  be  otherwise  legally  discharged. 

16.  Sect.  XVI.  On  complaint  made  by  the  overseers  of  any  district  to 
one  of  the  magistrates  of  the  same  county,  it  shall  be  lawful  for  the  said  ma- 
gistrate, with  any  other  magistrate  of  the  county,  where  any  person  has 
or  is  likely  to  become  chargeable  to  such  district  into  which  he  shall  come, 
by  their  warrant  or  order,  directed  to  such  overseers,  to  remove  such  per- 
son at  the  expense  of  the  district,  to  the  city,  district  or  place  where  he 
was  last  legally  settled,  whether  in  or  out  of  Pennsylvania,  unless  such 
person  shall  give  sufficient  security  to  indemnify  such  district  to  which 
he  is  likely  to  become  chargeable  as  aforesaid. 

17.  Sect.  XVII.  Provided,  That  it  shall  not  be  lawful,  by  virtue  of  any 
order  of  removal,  to  separate  any  wife  from  her  husband. 

18.  Sect.  XVIII.  It  shall  be  the  duty  of  the  guardians  or  overseers  of  the 
city  or  district  to  which  such  poor  person  may  be  removed,  by  warrant 
or  order  as  aforesaid,  to  receive  such  poor  person,  and  if  any  such  guar- 
dian or  overseer  shall  refuse  or  neglect  so  to  do,  he  shall  forfeit  for  every 
such  offence  the  sum  of  twenty  dollars,  to  be  recovered  as  hereinafter 
provided,  and  applied  to  the  use  of  the  poor  of  the  district  from  which 
such  poor  person  may  be  removed  as  aforesaid. 

19.  Sect.  XIX.  Provided  always,  That  any  person  aggrieved  by  any 
such  order  of  removal,  may  appeal  to  the  next  court  of  quarter  sessions,  for 
the  county  from  which  such  poor  person  may  be  removed,  and  not  else- 
where, and  if  there  be  any  defect  of  form  in  such  order,  the  said  court 
shall  cause  the  same  to  be  amended,  without  cost  to  the  party,  and  after 
such  amendment,  if  the  same  be  necessary,  shall  proceed  to  hear  and  de- 
termine the  cause  upon  its  truth  and  merits;  but  no  such  cause  shall  be 
proceeded  in,  unless  reasonable  notice  shall  have  been  given  by  the  party 
appellant,  to  the  overseers  of  the  district  from  which  the  removal  shall 
have  been  made,  the  reasonableness  of  which  notice  shall  be  determined 
by  the  said  court,  at  the  session  to  which  the  appeal  may  be  made,  and  if 
it  shall  appear  to  them  that  reasonable  notice  was  not  given,  they  shall 
adjourn  the  appeal  to  their  next  session,  and  then  determine  the  same. 

20.  Sect.  XX.  For  the  more  effectual  preventing  of  vexatious  remov- 
als and  frivolous  appeals,  the  court  of  quarter  sessions,  upon  every  ap- 
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peal  in  a  case  of  settlement,  or  upon  proof  being  made  before  them  of 
notice  thereof,  as  aforesaid,  (though  the  appeal  be  not  afterwards  prosecut- 
ed,) shall  at  the  same  session  order  to  the  party  in  whose  behalf  such 
appeal  shall  be  determined,  or  to  whom  such  notice  did  appear  to  have 
been  given,  such  costs  and  charges  as  the  said  court  shall  consider  rea- 
sonable and  just,  to  be  paid  by  the  overseers  or  other  person  against  whom 
such  appeal  shall  be  determined,  or  by  the  person  that  gave  such  notice  ; 
and  if  the  court  shall  determine  in  favour  of  the  appellant,  that  such  poor 
person  was  unduly  removed,  they  shall  at  the  same  session,  on  demand, 
award  to  such  appellant,  so  much  money  as  shall  appear  to  them  to  have 
been  reasonably  paid,  by  the  city  or  district  appellant,  towards  the  relief 
of  such  poor  person,  between  the  time  of  such  undue  removal  and  the 
determination  of  such  appeal,  with  costs,  as  aforesaid. 

21.  Sect.  XXI.  If  any  person,  ordered  to  pay  costs  or  charges  as 
aforesaid,  other  than  overseers  as  aforesaid,  shall  live  out  of  the  jurisdic- 
tion of  such  court;  it  shall  be  the  duty  of  any  magistrate  of  the  county  in 
which  such  person  shall  reside,  on  request  to  him  made,  and  on  the  pro- 
duction of  a  copy  of  such  order,  certified  under  the  seal  of  such  court,  to 
issue  his  warrant  to  levy  the  same  by  distress,  and  if  no.sufficient  distress 
can  be  had,  to  commit  such  party  to  the  common  jail,  there  to  remain 
without  bail  or  mainprise,  until  such  costs  or  money  be  paid,  or  until  he 
be  otherwise  legally  discharged. 

22.  Sect.  XXII.  If  any  overseer  be  ordered  to  pay  costs  or  charges 
as  aforesaid,  and  the  township  liable  therefor  be  out  of  the  jurisdiction  of 
such  court,  it  shall  be  the  duty  of  the  court  of  quarter  sessions  of  the  coun- 
ty in  which  such  township  is  situate,  on  request  to  them  made,  and  on  the 
production  of  a  copy  of  such  order,  certified  under  the  seal  of  the  court 
making  the  same,  to  compel  payment  of  such  costs  and  charges,  according 
to  law. 

23.  Sect.  XXIII.  If  any  person  shall  come  out  of  any  city  or  district 
in  this  commonwealth  into  any  other  district,  and  shall  happen  to  fall 
sick  or  die  before  he  have  gained  a  settlement  therein,  so  that  he  cannot 
be  removed,  the  overseers  of  such  district  shall,  as  soon  as  conveniently 
may  be,  give  notice  to  the  guardians  or  overseers  of  the  city  or  district 
where  such  persons  had  last  gained  a  settlement,  or  to  one  of  them,  of  the 
name,  circumstances  and  condition  of  such  poor  person,  and  if  the  guar- 
dians or  overseers  to  whom  such  notice  shall  be  given,  shall  neglect  or 
refuse  to  pay  the  moneys  expended  for  the  use  of  such  poor  person,  and 
to  take  order  for  relieving  and  maintaining  him,  or  in  case  of  his  death 
before  such  notice  could  be  given,  shall,  on  request  made,  neglect  or  re- 
fuse to  pay  the  moneys  expended  in  maintaining  and  burying  such  poor 
person,  in  every  such  case  it  shall  be  the  duty  of  the  court  of  quarter  ses- 
sions of  the  county  where  such  poor  person  was  last  settled,  upon  com- 
plaint to  them  made,  to  compel  payment  by  such  guardians  or  overseers, 
of  all  such  sums  of  money  as  were  necessarily  expended  for  such  purpose, 
in  the  manner  directed  by  law,  in  the  case  of  a  judgment  obtained  against 
overseers. 

24.  Sect.  XXIV.  If  any  magistrate  shall  refuse  to  grant  a  warrant  or 
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order  of  removal  as  aforesaid,  it  shall  be  lawful  for  the  overseers  aggrieved 
by  such  refusal,  to  appeal  to  the  next  court  of  quarter  sessions  of  the  coun- 
ty in  which  such  magistrate  resides,  who  shall  thereupon  hear  and  finally 
determine  the  same.  , 

25.  Sect.  XXV.  If  any  person  shall  bring,  or  cause  to  be  brought, 
any  poor  person  from  any  place  without  this  commonwealth  to  any  place 
within  it,  where  such  person  was  not  last  legally  settled,  and  there  leave 
or  attempt  to  leave  such  person,  he  shall  forfeit  and  pay  the  sum  of  seven- 
ty-five dollars  for  every  such  poor  person,  to  be  sued  for  and  recovered 
by  the  overseers  of  the  district,  into  which  such  poor  person  may  have 
been  brought,  and  moreover,  shall  be  obliged  to  convey  such  poor  person 
out  of  the  commonwealth,  or  support  him  at  his  own  expense. 

26.  Sect.  XXVI.  If  any  person  shall  bring,  or  cause  to  be  brought 
into  this  commonwealth,  any  black  or  coloured  indented  servant,  such 
person,  his  or  her  heirs,  executors,  administrators  and  assigns,  shall  re- 
spectively be  liable  to  the  guardians  or  overseers  of  the  city  or  district  to 
which  such  black  or  coloured  person  shall  become  chargeable,  for  such 
necessary  expenses  as  such  guardians  or  overseers  may  be  put  to  for  his 
or  her  maintenance,  support  and  interment,  together  with  the  costs  there- 
on. 

27.  Sect.  XXVII.  Every  person  in  whom  the  ownership  or  right  to 
the  service  of  any  negro  or  mulatto  slave  shall  be  vested,  shall  be  liable 
to  the  overseers  of  the  district  in  which  [such]  negro  or  mulatto  shall 
become  chargeable,  for  all  expenses  which  such  overseers  may  be  put  to 
for  the  maintenance,  support  and  interment  of  such  negro  or  mulatto, 
with  the  costs  thereon. 

28.  Sect.  XXVIII.  The  father  and  grandfather,  and  the  mother  and 
grandmother,  and  the  children  and  grandchildren,  of  every  poor  person 
not  able  to  work,  shall  at  their  own  charge,  being  of  sufficient  ability,  re- 
lieve and  maintain  such  poor  person,  at  such  rate  as  the  court  of  quarter 
sessions  of  the  county  where  such  poor  person  resides  shall  order  and  di- 
rect, on  pain  of  forfeiting  a  sum  not  exceeding  twenty  dollars  for  every 
month  they  shall  fail  therein,  which  shall  be  levied  by  the  process  of  the 
said  court,  and  applied  to  the  relief  and  maintenance  of  such  poor  person. 

29.  Sect.  XXIX.  If  any  man  shall  separate  himself  from  his  wife, 
without  reasonable  cause,  or  shall  desert  his  children,  or  if  any  woman 
shall  desert  her  children,  leaving  them  a  charge  upon  the  district,  in  any 
such  case,  it  shall  be  lawful  for  any  two  magistrates  of  the  county,  upon 
complaint  made  by  the  overseers  of  the  district,  to  issue  their  warrant  to 
such  overseers,  therein  authorizing  them  to  take  and  seize  so  much  of  the 
goods  and  chattels,  and  receive  so  much  of  the  rents  and  profits,  of  the 
real  estate  of  such  man  or  woman,  as  in  the  judgment  of  the  said  magis- 
trates shall  be  sufficient  to  provide  for  such  wife,  and  to  maintain  and 
bring  up  such  children,  which  sum  or  amount  shall  be  specified  in  such 
warrant ;  but  if  sufficient  real  or  personal  estate  cannot  be  found,  then  to 
take  the  body  of  such  man,  (or  woman,)  and  bring  him  (or  her)  before 
such  magistrates,  at  a  time  to  be  specified  in  such  warrant. 

30.  Sect.  XXX.  It  shall  be  lawful  for  such  magistrate  on  the  return  of 
such  warrant,  to  require  security  from  such  man  or  woman,  for  his  or  her 
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appearance  at  the  next  court  of  quarter  sessions  of  the  county,  there  to 
abide  the  order  of  the  court,  and  for  want  of  such  security,  to  commit  such 
person  to  the  jail  of  the  county. 

31.  Sect.  XXXI.  The  warrant  aforesaid  shall  be  returned  to  the  next 
court  of  quarter  sessions  of  the  county,  when  it  shall  be  lawful  for  the  said 
court  to  make  an  order  for  the  payment  of  such  sums,  as  they  shall  think 
reasonable  for  the  purpose  aforesaid,  and  therein  authorizing  the  overseers 
to  dispose  of  the  goods  and  chattels  aforesaid,  by  sale  or  otherwise,  and 
to  collect  and  receive  the  rents  and  profits  aforesaid,  or  so  much  of  either 
as  in  the  judgment  of  the  court  shall  be  sufficient  for  the  purpose  afore- 
said, but  if  there  be  no  real  or  personal  estate,  it  shall  be  lawful  for  the 
court  to  commit  such  person  to  the  jail  of  the  county,  there  to  remain 
until  he  or  she  comply  with  such  order,  give  security  for  the  performance 
thereof,  or  be  discharged  by  due  course  of  law. 

32.  Sect.  XXXll.  The  following  described  persons  shall  be  liable  to 
the  penalties  imposed  by  law  upon  vagrants. 

I.  All  persons  who  shall  unlawfully  return  into  any  district,  whence  they 
have  been  legally  removed,  without  bringing  a  certificate  from  the  city 
or  district  to  which  they  belong. 

II.  All  persons  who,  not  having  wherewith  to  maintain  themselves  and 
their  families,  live  idly  and  without  employment,  and  refuse  to  work  for 
the  usual  and  common  wages  given  to  other  labourers  in  the  like  work, 
in  the  place  where  they  then  are. 

III.  All  persons  who  shall  refuse  to  perform  the  work  which  shall  be 
allotted  to  them  by  the  overseers  of  the  poor  as  aforesaid. 

IV.  All  persons  going  about  from  door  to  door,  or  placing  themselves  in 
streets,  highways  or  other  roads,  to  beg  or  gather  alms,  and  all  other 
persons  wandering  abroad  and  begging. 

V.  All  persons  who  shall  come  from  any  place  without  this  commonwealth 
to  any  place  within  it,  and  shall  be  found  loitering  or  residing  therein, 
and  shall  follow  no  labour,  trade,  occupation  or  business,  and  have  no 
visible  means  of  subsistence,  and  can  give  no  reasonable  account  of  them- 
selves, or  their  business  in  such  place. 

33.  Sect.  XXXIII.  It  shall  be  lawful  for  the  directors  of  the  poor  of 
any  county,  and  for  the  overseers  of  any  district,  as  the  case  may  be,  in 
which  any  person  shall  have  become  chargeable,  to  sue  for  and  recover 
any  real  or  personal  estate  belonging  to  such  person,  and  to  sell  or  other- 
wise dispose  of  the  personal  property,  and  to  collect  and  receive  the  rents 
and  profits  of  the  real  estate,  and  to  apply  the  proceeds,  or  so  much  there- 
of as  may  be  necessary  to  defray  the  expenses  incurred  in  the  support  and 
funeral  of  such  person,  and  if  any  balance  shall  remain,  the  same  shall  be 
paid  over  to  the  legal  representatives  of  such  person  after  his  death,  upon 
demand  made  and  security  being  given  to  indemnify  such  directors  or 
overseers  from  the  claims  of  all  other  persons. 

34.  Sect.  XXXIV.  It  shall  be  the  duty  of  the  directors  of  the  poor 
of  the  several  counties  in  which  poor  houses  are  or  may  be  erected,  once 
in  every  year,  after  the  accounts  shall  have  been  audited  and  settled,  to 
make  out  a  full  and  correct  statement  of  their  receipts  and  expenditures 
for  the  preceding  year,  together  with  a  statement  of  the  number  of  poor 


POOR.  681 

(Act  of  13th  June  1836.) 

persons  supported,  specifying  their  sex,  age  or  infirmity,  if  any,  and  of 
the  profits  arising  from  all  farms  under  their  directions;  and  it  shall  be 
the  duty  of  such  directors  annually  in  the  month  of  March,  to  publish  such 
accounts  and  statement,  at  least  twice,  in  two  or  more  newspapers  printed 
in  such  county,  the  expense  of  which  shall  be  paid  out  of  the  county 
treasury,  and  forthwith  transmit  a  copy  of  such  accounts  and  statement  to 
the  governor,  to  be  by  him  transmitted  to  the  legislature  :  Provided,  That 
the  accounts  of  the  guardians  for  the  relief  and  employment  of  the  poor 
of  the  city  of  Philadelphia,  the  district  of  Southwark,  and  the  townships 
of  the  Northern  Liberties  and  Penn,  shall  be  audited  at  the  almshouse  of 
said  corporation,  in  the  township  of  Blockley,  in  Philadelphia  county. 

35.  Sect.  XXXV.  It  shall  be  the  duty  of  every  justice,  who  shall  by 
virtue  of  any  law  of  this  commonwealth,  receive  any  fine,  penalty  or  for- 
feiture appropriated  by  law  for  the  use  of  the  poor,  forthwith  to  enter  at 
length  on  his  docket,  the  name  of  the  person  convicted,  the  offence  com- 
mitted, the  amount  of  such  fine,  penalty  or  forfeiture,  and  the  time  when 
the  same  was  paid,  and  forthwith  to  deliver  a  correct  transcript  of  such 
entry  to  a  constable  of  the  township,  and  such  justice  shall,  on  demand, 
pay  over  the  same  to  the  overseers  of  the  poor  lawfully  entitled  thereto, 
and  shall  annually,  if  required,  exhibit  his  docket  to  the  inspection  of  the 
township  auditors. 

36.  Sect.  XXXVI.  If  any  justice  shall  wilfully  neglect  or  refuse  to 
perform  the  duties  enjoined  on  him  as  aforesaid,  touching  any  fine,  penalty 
or  forfeiture  appropriated  to  the  use  of  the  poor,  he  shall,  on  conviction 
thereof,  in  the  court  of  quarter  sessions  of  the  proper  county,  be  deemed 
guilty  of  a  misdemeanour  in  office,  and  fined,  for  the  use  of  the  poor  of  the 
township  in  which  he  shall  reside,  any  sum  not  exceeding  twenty  dol- 
lars ;  and  if  he  shall  be  convicted  of  neglecting  or  refusing  to  pay  over  on 
demand,  to  the  proper  overseers,  any  money  which  he  shall  have  received 
as  aforesaid,  he  shall  be  fined  over  and  above  the  last  mentioned  sum,  any 
sum  not  exceeding  double  the  amount  which  he  shall  have  received  as 
aforesaid,  which  sums  shall  be  recovered  by  process  of  said  court. 

37.  Sect.  XXXVII.  It  shall  be  the  duty  of  the  overseers  of  every 
district,  to  demand  from  every  justice  the  amount  of  any  fine,  penalty  or 
forfeiture  that  may  have  been  received  by  him  for  the  use  of  the  poor ; 
and  if  the  same  be  not  paid  to  them  within  twenty  days,  to  proceed  to  re- 
cover the  same  by  suit  against  such  justice,  in  the  manner  that  debts  of 
the  like  amount  are  or  may  be  by  law  recoverable. 

38.  Sect.  XXXVIII.  It  shall  be  the  duty  of  the  clerk  of  every  court 
by  whom  any  fine  shall  be  imposed,  which  by  law  is  to  be  appropriated, 
in  whole  or  in  part,  to  the  use  of  the  poor,  forthwith  to  deliver  a  written 
notice  of  the  same  to  a  constable  living  in  or  near  the  township  in  which 
the  person  fined  resides,  for  which  service  such  clerk  shall  receive  the 
sum  of  twenty-five  cents  from  the  proper  overseers,  and  no  more. 

39.  Sect.  XXXIX.  It  shall  be  the  duty  of  the  constable  to  whom 
any  transcript  or  certificate  shall  be  delivered  by  a  justice  of  the  peace  or 
clerk  of  the  court  as  aforesaid,  under  a  penalty  of  ten  dollars,  to  be  reco- 
vered before  any  other  justice  of  the  proper  county,  to  deliver  such  tran- 
script or  certificate  to  one  of  the  overseers  of  the  district  to  which  such 
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fine,  penalty  or  forfeiture  belongs,  and  for  such  service,  such  constable 
shall  be  entitled  to  receive  from  such  overseers  the  sum  of  twenty-five 
cents,  and  no  more. 

40.  Sect.  XL.  It  shall  be  the  duty  of  every  sheriff  who  shall  have 
received  any  fine,  penalty  or  forfeiture,  which  by  law  may  be  appropri- 
ated to  the  use  of  the  poor,  to  pay  the  same,  on  demand,  to  the  proper 
overseers  ;  and  if  he  shall  fail  to  do  so  within  ten  days  after  demand,  he 
shall,  on  conviction  thereof  in  the  court  of  quarter  sessions  of  the  proper 
county,  be  fined  and  pay  to  the  use  of  the  poor  of  the  proper  district,  any 
sum  not  exceeding  double  the  amount  received  by  him,  to  be  recovered 
by  the  process  of  the  said  court. 

41.  Sect.  XLI.  In  all  cases  where  there  are  no  poor  persons  sup- 
ported at  the  expense  of  a  district,  or  where  there  shall  remain  in  the 
hands  of  the  overseers,  at  the  end  of  the  year,  an  unexpended  balance, 
arising  from  fines,  penalties  or  forfeitures  received  for  the  use  of  the  poor, 
it  shall  be  the  duty  of  the  overseers  to  pay  all  such  fines,  penalties  and 
forfeitures,  as  may  have  been  received  by  them,  and  such  unexpended 
balance,  to  the  supervisors  of  the  highways,  to  be  applied  to  the  repair 
of  the  public  roads  in  such  district,  unless  the  township  auditors  shall 
judge  it  necessary  that  the  whole  or  part  thereof  should  be  retained  as  a 
fund  for  the  use  of  the  poor. 

42.  Sect.  XLII.  If  any  overseer  shall  neglect  or  refuse  to  perform 
any  duty  enjoined  upon  him  by  law,  and  not  otherwise  provided  for,  he 
shall  be  liable  to  an  indictment  for  a  misdemeanour,  and  shall  be  punished 
by  a  fine  not  exceeding  one  hundred  dollars,  at  the  discretion  of  the  court, 
to  be  recovered  by  the  process  thereof. 

43.  Sect.  XLIII.  The  several  fines,  forfeitures  and  penalties,  and 
other  sums  of  money  imposed  or  directed  to  be  paid  by  this  act,  and  not 
herein  directed  to  be  otherwise  recovered,  shall  be  levied  and  recovered 
by  distress  and  sale  of  the  goods  and  chattels  of  the  delinquent  or  offender, 
by  warrant,  under  the  hand  and  seal  of  any  one  magistrate  of  the  city  or 
county  where  such  delinquent  or  offender  dwells,  or  where  such  goods 
and  chattels  may  be  found,  and  after  satisfaction  made  of  such  fines,  for- 
feitures and  penalties,  and  sums  of  money,  together  with  the  legal 
charges,  on  the  recovery  thereof,  the  overplus,  if  any,  shall  be  returned 
to  the  owner  of  such  goods  and  chattels,  his  executors  or  administrators. 

44.  Sect.  XLIV.  If  any  person  shall  be  aggrieved  by  the  judgment 
of  any  one  or  more  magistrates  in  pursuance  of  this  act,  he  may  appeal 
to  the  next  court  of  quarter  sessions  for  the  county  in  which  such  magis- 
trates reside  (except  in  cases  hereinbefore  specially  provided  for),  whose 
decision  in  all  such  cases  shall  be  final  and  conclusive. 

45.  Sect.  XLV.  The  word  "district"  in  this  act,  shall  be  construed 
and  taken  to  mean  "township"  and  "borough,"  and  every  other  terri- 
torial or  municipal  division,  in  and  for  which  officers  charged  with  the 
relief  and  support  of  the  poor  are  directed  or  authorized  by  law  to  be 
chosen ;  but  nothing  in  this  act  contained,  shall  be  taken  to  repeal  or 
otherwise  interfere  with  any  special  provision  made  by  law  for  any  city, 
county,  township,  borough,  or  other  territorial  or  municipal  divisions. 

46.  Sect.  XLVI.  It  is  hereby  declared  to  be  the  meaning  of  the  third 
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section  of  the  act  entitled  "  An  act  to  provide  for  the  erection  of  a  house 
for  the  employment  and  support  of  the  poor  in  the  county  of  Washing- 
ton," approved  the  sixth  day  of  April,  Anno  Domini,  one  thousand  eight 
hundred  and  thirty,  that  the  directors  of  said  institution  have  power  to 
bind  out  as  apprentices  such  poor  children  as  may  come  under  their  no- 
tice, according  to  the  directions  of  said  act,  without  the  approbation  and 
consent  of  two  or  more  magistrates. 

47.  Sect.  XLVII.  That  all  laws  hereby  altered  or  supplied,  so  far  as 
are  inconsistent  with  this  act,  are  hereby  repealed. 

48.  By  the  act  of  the  1st  of April  1836,  pamph.  p.  449,  it  was  enact- 
ed as  follows :  Sect.  LXV1II.  That  from  and  after  the  passage  of  this 
act,  the  street  commissioners  of  the  borough  of  Towanda,  elected  or  ap- 
pointed according  to  the  provisions  of  the  act  incorporating  said  borough, 
shall  be  by  virtue  of  their  office,  overseers  of  the  poor  of  the  borough  of 
Towanda,  according  to  the  provisions  of  the  act  passed  the  fifteenth  day 
of  April,  Anno  Domini  eighteen  hundred  and  thirty-four,  directing  that 
the  supervisors  be  overseers  of  the  poor. 


(See  antea,  p.  429,  and  ORPHANS'  COURT,  antea,  pp.  380,  669.) 


684  RENT  AND  REPLEVIN. 

(See  LANDLORD  AND  TENANT,  antea,  p.  366.) 


NOTES  AND  REFERENCES. 

The  owner  of  a  ground  rent  in  fee,  is  not  liable  for  any  part  of  the  taxes  assessed 
upon  the  land  out  of  which  the  rent  issues.  Library  Company  v.  Ingham,  1  Whar- 
ton 72. 

Mere  lapse  of  time,  without  demand  of  payment,  is  not  sufficient  to  raise  a  pre- 
sumption that  a  ground  rent,  created  by  a  valid  deed,  has  been  released  or  otherwise 
extinguished.     St  Mary's  Church  v.  Miles,  J  bid.  229. 

The  lapse  of  twenty  years  without  demand  of  payment,  is  evidence  from  which  a 
jury  may  presume  payment  of  the  arrears  of  the  ground  rent;  but  such  presumption 
may  be  repelled  by  circumstances.     Ibid. 

A  ground  rent  in  Pennsylvania,  that  is,  a  rent  reserved  to  himself  and  his  heirs,  by 
the  grantor  of  lands  in  fee,  is  a  rent  service  and  not  a  rent  charge.  Ingersoll  v.  Sar- 
geant,  Ibid.  337. 

A  release  of  part  of  the  land,  out  of  which  such  ground  rent  issues,  from  the  rent, 
does  not  extinguish  the  whole  rent,  but  merely  discharges  the  part  released,  and 
leaves  the  remaining  part  of  the  land  subject  to  its  due  proportion  of  the  rent.     Ibid. 

(J  pon  a  sale  of  the  personal  property  of  a  tenant,  on  demised  premises,  by  execution, 
the  landlord  is  entitled  to  have  out  of  the  proceeds  of  such  sale  the  amount  of  rent 
due  to  him,  not  exeedinu-  one  year  :  but  if  the  landlord  had  distrained  the  property 
previously  to  the  levy  and  sale,  and  the  tenant  had  replevied  the  same,  he  would  not 
be  entitled  to  have,  out  of  the  proceeds  of  the  sale  by  the  sheriff,  any  further  amount 
of  rent  than  that  which  accrued  subsequently  to  the  distress.  Gray  v.  Wilson,  4  Walts 
39. 

In  an  action  of  replevin,  when  the  property  is  detained  by  the  defendant,  upon  bail 
given  to  the  sheriff,  and  the  plaintiff  recovers,  the  verdict  is  rightly  given  in  damages. 
Etter  v   Edwards,  Ibid.  63. 

The  heir  is  not  accountable  either  to  the  administrator  or  to  the  creditors  of  an  in- 
testate, for  the  rents  and  profits  of  the  real  estate  which  accrue  after  the  death  of  the 
ancestor.     Adams  v.  Adams,  Ibid.  160. 

An  agreement  between  a  landlord  and  tenant  having  been  made,  that  the  rent 
should  be  paid,  "  whenever  the  landlord  should  hold  the  land,  by  law  with  A,"  it  was 
held  that  the  rent  was  recoverable,  although  no  action  at  law  had  been  determined  on 
the  subject,  the  tenant  not  being  liable  for  mesne  profits  to  any  one  who  might  claim 
or  recover  the  land.     Sassman  v.  Feagly,  Ibid.  268. 

A  distress  for  rent  may  be  made  by  a  bailiff  upon  parol  authority.  Franciscus  v. 
Reigart,  Ibid.  98,  477. 

Upon  a  distress  for  ground  rent,  and  replevin  by  the  tenant,  he  may  not  set  off 
taxes  paid  by  him  during  the  years  for  which  the  ground  rent  became  due.     Ibid. 

When  rent  is  payable  either  in  money  or  kind,  and  the  lease  is  silent  as  to  the  place 
of  payment,  a  tender  of  the  rent  by  the  lessee  on  the  land,  is  not  good ;  he  is  bound 
to  make  a  tender  to  the  lessor  in  person.     Walter  v.  Dewey,  16  Johnson's  Rep.  222. 

If  rent  be  payable  quarterly,  nothing  is  due  until  the  time  stipulated  for  payment 
arrives.  Wood  v.  Partridge,  11  Mass.  Rep.  488 ;  Corporation  v.  Melven,  15  Mass.  Rep. 
268. 

Although  a  writ  of  replevin  issues  for  goods  at  the  time  under  execution,  the  court 
will  not  entertain  a  motion  to  quash  such  writ  before  the  service.  Shewell  v.  Mac- 
kinley,  1  Miles' s  Rep.  54. 

Where  a  writ  of  replevin  is  issued  at  the  suit  of  A  against  B,  for  goods  which  are 
levied  on  by  the  sheriff,  and  in  his  custody,  on  a  fieri  facias  against  B,  the  court  will 
not  summarily  quash  the  writ.     English  v.  Dalbrow,  Ibid.  160. 

The  act  of  April  3d,  1799,  declaring  replevins  for  goods  under  execution,  &c,  er- 
roneous and  void,  applies  only  to  cases  where  the  sheriff  or  public  officer  is  made 
the  defendant  in  the  writ  of  replevin.     Ibid. 
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Replevin  can  only  issue  against  the  person  having,  at  the  time,  the  actual  posses- 
sion of  the  goods  claimed.     Ibid. 

It  seems  that  in  replevin  an  equitable  defence  in  the  nature  of  a  counter  demand, 
arising  out  of  the  same  transaction,  is  allowable.     Peterson  v.  Haight,  Ibid.  250. 
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The  courts  of  quarter  sessions  shall, 
upon  being  petitioned  for  the  pur- 
pose, appoint  six  persons  to  view 
ground  proposed  for  a  road,  and 
make  report, 

The  person  so  appointed  shall  view 
such  ground,  and  if  there  be  occa- 
sion lay  out  the  road, 

What  shall  be  stated  in  reports  of 
viewers, 

The  court  approving  a  report  allow- 
ing a  road,  shall  determine  the 
breadth  of  it,  and  enter  the  proceed- 
ings on  record  at  the  next  term, 

The  breadth  of  public  and  private 
roads, 

Public  roads  how  opened  and  kept 
in  repair, 

The  owner  of  the  land  taken  for  a 
public  road,  may  petition  within  a 
year  from  the  opening,  &c,  for 
his  damages,  and  thereupon  the 
court  shall  appoint  viewers, 

The  viewers  so  appointed  shall  re- 
port the  damages,  and  if  the  court 
approve,  they  shall  be  paid  out  of 
the  county  stock, 

In  assessing  damages,  the  viewers 
shall  consider  the  advantages  of 
the  road  to  the  owner, 

Public  roads  on  township  lines  to  be 
opened,  &c,  by  both  townships, 

The  courts,  &c,  shall,  upon  petitions 
for  roads  from  dwellings,  &c,  to  a 
highway,  &c,  grant  viewers  as 
aforesaid, 

The  court  allowing  such  a  road,  shall 
determine  the  breadth  of  it,  and 
enter  the  proceedings  on  record  as 
aforesaid, 

The  owners  of  the  land  may  in  such 
case  apply  for  leave  to  maintain 
gates  across  such  roads,  and  the 
court  shall  direct  viewers  to  report 
thereon, 
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In  what  case  the  court  may  allow 
such  gates, 

Private  roads  opened,  fenced  and 
kept  in  repair  by  the  petitioners, 

The  damages  to  the  owners  of  the 
land  shall  be  paid  by  the  petition- 
ers, before  opening  the  road, 

In  what  manner  other  persons  may 
be  admitted  to  participate  in  the 
privilege  of  a  private  road, 

The  said  courts  shall  have  power  to 
change  or  vacate  any  public  or  pri- 
vate road  in  certain  cases, 

Roads  laid  out  but  not  opened  may 
be  vacated, 

State  roads  supplied  by  a  new  road, 
may  be  vacated,  under  certain  re- 
strictions, 

Supplied  by  a  turnpike,  may  be  va- 
cated, under  certain  restrictions, 

Provided  that  lanes,  streets  and  high- 
ways in  cities,  &c,  shall  not  in 
certain  cases  be  vacated, 

Applications  to  vacate  a  road  to  be 
in  writing;  what  matters  they  shall 
contain, 

Roads  when  changed  or  supplied, 
shall  not  be  shut  till  the  new  road 
is  actually  made, 

Review's,  when  granted, 

Roads  on  county  lines  may  be  laid 
out,  altered,  Sec;  the  proceedings 
in  such  case, 

Supervisors  to  purchase  materials, 
employ  labourers,  and  execute 
promptly  the  provisions  of  the 
law  and  decrees  of  the  court, 

The  supervisors  have  authority  to 
enter  on  adjacent  lands  and  take 
materials  for  roads,  &c, 

If  the  supervisors  and  owners  of  ma- 
terials cannot  agree  upon  the  price 
of  the  materials,  they  may  refer 
the  estimation  to  three  persons, 

If  they  cannot  agree  upon  men,  a 
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justice  of  the  peace  shall  appoint. 
&c,  and  their  decisions  shall  be 
final.  30 

Supervisors  shall  make  and  maintain 
sufficient  causeways  and  bridges,       31 

also  to  cut  and  maintain  drains, 

&c,  32 

neglecting,  &c,  to  open,  &c, 

roads  on  the  township  lines,  liable 
as  in  the  case  of  roads  wholly  with- 
in the  township,  33 

Bridges  over  creeks  on  the  boundary 
of  townships,  to  be  built,  &c,  at 
the  joint  expense  of  the  town- 
ships, 34 

When  bridges  shall  be  erected  by 
the  counties — the  proceedings  in 
such  cases,  35 

Commissioners  to  procure  an  esti- 
mate of  the  cost,  and  proceed  to 
have  the  bridge  erected,  36 

Viewers  of  the  site  of  a  bridge  autho- 
rized to  report  a  change  in  the 
course  of  the  road,  37 

they  shall  cause  every  such  va- 
riation to  be  surveyed,  and  make 
report  of  it,  38 

Bridges  erected  by  the  commission- 
ers, or  under  contract  with  them, 
shall  be  inspected,  39 

If  bridges  erected  by  contract  be  ap- 
proved, the  money  shall  be  paid  ac- 
cordingly, 40 

If  not  approved,  the  viewers  shall  re- 
port what  sum  should  be  deducted, 
and  the  court  shall  grant  a  rule  on 
the  contractor,  to  show  cause 
against  the  report,  41 

The  contractor  at  the  return  of  the 
rule,  may  declare  on  the  contract 
in  the  common  pleas,  or  at  his 
election,  show  cause  in  the  quar- 
ter sessions  against  the  report,  42 

If  abridge  erected  by  commissioners 
be  not  approved,  the  viewers  shall 
report  the  defects  and  the  cause  of 
them,  43 

The  commissioners  on  the  return  of 
the  rule,  may  have  an  issue  direct- 
ed to  be  tried  in  the  common  pleas,    44 

Commissioners  in  case  of  neglect, 
&c,  liable  to  the  county  in  dam- 
ages, 45 

Bridges  over  streams  on  county  lines, 
how  authorized,  46 

shall  be  built   by  contract   and 

maintained  at  the  joint  charge  of 
the  counties,  47 

Undertakers  of  public  bridges  may 
enter  on  adjoining  lands,  and  take 
materials,  48 

How  the  damages  shall  be  ascertain- 
ed if  the  undertaker  and  owner 
cannot  agree,  40 

The  damages  shall  be  paid  or  secur- 


ed, &c,  before  the  materials  may 
be  taken, 

Who  may  be  a  viewer, 

No  view  good  unless  five  view  and 
four  concur  in  the  report, 

Every  viewer,  &c,  shall  be  sworn  or 
affirmed, 

The  expense  of  views,  how  paid, 

The  expense  of  a  view  to  assess  dam- 
ages for  land  taken  for  a  public 
road,  how  paid, 

inspection   of  a  county  bridge, 

how  paid, 

The  expense  of  a  view  for  the  allow- 
ance of  swinging  gates,  how  paid, 

Surveyor  to  be  found  and  paid  in  all 
cases  by  the  persons  applying  for  a 
view,  &c, 

Viewers  of  public  roads,  how  paid, 

Reviewers,  &c,  how  paid, 

Supervisors  to  erect  index  boards, 

Penalty  for  neglect, 

Supervisors  to  put  up  a  notice  of  cer- 
tain penalties  at  the  ends  of  public 
bridges, 

Proviso  in  case  of  a  bridge  built 
across  the  line  of  townships, 

Penalty  on  persons  working  on 
roads  for  asking  or  extorting  mo- 
ney, &c,  from  persons  travelling, 

On  supervisors  conniving  at  such  ex- 
tortion, &c, 

On  persons  stoppirfg,  injuring  or  di- 
verting the  course  of  drains,  &c, 

On  persons  who  shall  commit  any 
nuisance  on  highways, 

On  persons  destroying  or  injuring 
guide  posts,  index  boards,  or  no- 
tices, 

On  persons  riding  or  driving,  &c, 
faster  than  a  walk  when  crossing 
certain  bridges, 

On  persons  driving  horned  cattle 
faster  than  a  walk,  or  more  than 
fifteen  head  at  one  time,  across 
such  bridges, 

On  persons  who  shall  carry  fire 
across  such  bridges,  unless  fully 
secured,  &c, 

Proviso  that  this  act  shall  not  inter- 
fere with  corporate  rights, 

Punishment  of  persons  wilfully  set- 
ting fire  to  any  wooden  bridge, 

How  the  pecuniary  fines  and  penal- 
ties aforesaid  may  be  recovered, 

Mode  of  selecting  road  jurors  in  the 
city  and  county  of  Philadelphia, 

Disqualification  of  viewers  in  cer- 
tain cases, 

Mode  of  selecting  jurors  in  Philadel- 
phia, 

This  act  not  to  interfere  with  any 
special  or  local  act  now  in  force, 

Repealing  clause — when  this  act 
shall  take  effect, 
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Act  of  13th  June  1836,  Pamph.  p.  551. 

An  act  relating  to  roads,  highways  and  bridges. 

1.  Sect.  I.  The  court  of  quarter  sessions  of  every  county  of  the  com- 
monwealth, on  being  petitioned  to  grant  a  view  for  a  road  within  the  re- 
spective county,  shall  have  power  and  are  hereby  required  in  open  court, 
to  appoint  as  often  as  may  be  needful,  six  persons  qualified  as  hereinafter 
is  provided,  to  view  the  ground  proposed  for  such  road,  and  make  report 
of  their  proceedings  to  the  respective  court  at  the  next  term  thereof:  Pro- 
vided, That  the  provisions  of  this  act  relative  to  the  appointment  of  view- 
ers to  lay  out  roads  and  to  assess  damages,  shall  not  extend  to  the  city 
and  county  of  Philadelphia,  hereinafter  specially  provided  for. 

2.  Sect.  II.  The  persons  appointed  as  aforesaid,  shall  view  such 
ground,  and  if  they  shall  agree  that  there  is  occasion  for  a  road,  they  shall 
proceed  to  lay  out  the  same,  having  respect  to  the  shortest  distance,  and 
the  best  ground  for  a  road,  and  in  such  manner  as  shall  do  the  least  injury 
to  private  property,  and  also  be,  as  far  as  practicable,  agreeable  to  the  de- 
sire of  the  petitioners. 

3.  Sect.  III.  The  viewers  as  aforesaid,  shall  make  report  at  the  next 
term  of  the  said  court,  and  in  the  said  report  shall  state  particularly  :  first, 
who  of  them  were  present  at  the  view  ;  second,  whether  they  were  seve- 
rally sworn  or  affirmed ;  third,  whether  the  road  desired  be  necessary  for 
a  public  or  private  road  ;  they  shall  also  annex  and  return  to  the  court  a 
plot  or  draft  thereof,  stating  the  courses  and  distances,  and  noting  briefly 
the  improvements  through  which  it  may  pass,  and  whenever  practicable, 
the  viewers  shall  lay  out  the  said  roads  at  an  elevation  not  exceeding  five 
degrees,  except  at  the  crossing  of  ravines  and  streams,  where  by  mode- 
rate filling  and  bridging,  the  declination  of  the  road  may  be  preserved 
within  that  limit. 

4.  Sect.  IV.  If  the  court  shall  approve  of  the  report  of  the  viewers 
allowing  a  road,  they  shall  direct  of  what  breadth  the  road  so  approved 
shall  be  opened,  and  at  the  next  court  thereafter,  the  whole  proceedings 
shall  be  entered  on  record,  and  thenceforth  such  road  shall  be  taken, 
deemed  and  allowed  to  be  a  lawful  public  road  or  highway,  or  private 
road,  as  the  case  may  be. 

5.  Sect.  V.  The  breadth  of  a  public  road  laid  out  as  aforesaid,  shall 
not  exceed  fifty  feet,  and  the  breadth  of  a  private  road  shall  not  in  any 
case  exceed  twenty-five  feet. 

6.  Sect.  VI.  Public  roads  or  highways  laid  out,  approved  and  en- 
tered on  record  as  aforesaid,  shall,  as  soon  as  may  be  practicable,  be  ef- 
fectually opened  and  constantly  kept  in  repair,  and  all  public  roads  or 
highways  made  or  to  be  made,  shall  at  all  seasons  be  kept  clear  of  all  im- 
pediments to  easy  and  convenient  passing  and  travelling,  at  the  expense 
of  the  respective  townships,  as  the  law  shall  direct. 

7.  Sect.  VII.  The  owner  of  any  land  through  which  a  public  road 
shall  be  opened  as  aforesaid,  may  within  one  year  from  the  opening  of 
the  same,  apply  by  petition,  to  the  court  of  quarter  sessions  of  the  proper 
county,  setting  forth   the  injury  which  he  or  she  may  have  sustained 
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thereby,  and  thereupon,  the  said  court  shall  appoint  six  disinterested  per- 
sons to  view  the  premises  and  assess  the  damages,  if  any,  which  such 
petitioner  may  have  sustained. 

8.  Sect.  VIII.  The  viewers  so  appointed,  shall  make  report  in  writ- 
ing to  the  next  court  of  quarter  sessions,  and  if  their  report  be  approved 
by  the  court,  the  amount  of  damages  awarded  shall  be  paid  by  the  county 
treasurer  out  of  the  county  stock,  to  the  party  entitled  thereto. 

9.  Sect.  IX.  Provided,  That  in  assessing  the  damages  as  aforesaid, 
the  viewers  shall  take  into  consideration  the  advantages  derived  from  such 
road  passing  through  the  land  of  the  complainant. 

10.  Sect.  X.  Public  roads  or  highways  which  have  been  or  shall  be 
laid  out  on  a  line  which  divides  two  townships,  shall  be  opened,  made, 
kept  clear  and  in  repair  at  the  joint  and  equal  charge  of  such  town- 
ships, and  if  either  township  shall  in  any  such  case  necessarily  incur 
more  than  its  due  proportion  of  such  charge,  it  shall  be  lawful  for  such 
township  to  recover  from  the  other  township  the  excess  so  incurred,  in  an 
action  to  be  founded  on  this  act. 

11.  Sect.  XI.  The  several  courts  of  quarter  sessions  shall,  in  open 
court  as  aforesaid,  upon  the  petition  of  one  or  more  persons  for  a  road 
from  their  respective  dwellings  or  plantations,  to  a  highway  or  place  of 
necessary  public  resort,  or  to  any  private  way  leading  to  a  highway,  di- 
rect a  view  to  be  had  of  the  place  where  such  road  is  requested,  and  a 
report  thereof  to  be  made,  in  the  same  manner  as  is  before  directed  in  this 
act. 

12.  Sect.  XII.  If  it  shall  appear  by  the  report  of  viewers  to  the  court 
directing  the  view,  that  such  road  is  necessary,  the  said  court  shall  direct 
what  breadth  the  road  so  reported  shall  be  opened,  and  the  proceedings 
in  such  cases  shall  be  entered  on  record,  as  before  directed,  and  thence- 
forth such  road  shall  be  deemed  and  taken  to  be  a  lawful  private  road. 

13.  Sect.  XIII.  In  all  cases  of  a  private  road,  it  shall  be  lawful  for 
the  owners  of  the  land  over  which  the  same  may  be  laid  out  or  authorized, 
to  apply  to  the  court  aforesaid  for  leave  to  hang  and  maintain  at  their  own 
expense,  swinging  gates  across  such  road,  and  thereupon  the  court  shall 
direct  the  viewers  appointed  to  view  such  road,  or  in  case  the  road  has 
been  already  laid  out,  may  appoint  other  viewers  in  manner  aforesaid,  to 
inquire  and  report  whether  the  same  maybe  done  without  much  inconve- 
nience to  the  persons  using  such  road. 

14.  Sect.  XIV.  If  it  shall  appear  to  the  court  that  a  gate  or  gates 
may  be  hung  as  aforesaid,  according  to  the  prayer  of  the  party,  without 
much  inconvenience  to  the  person  or  persons  using  such  road,  they  shall 
decree  accordingly,  and  in  such  decree  they  shall  order  and  direct  that 
such  gate  or  gates  be  made  and  kept  in  repair,  and  made  easy  for  passing, 
by  the  respective  owners  of  said  land. 

15.  Sect.  XV.  All  private  roads  shall  be  opened,  fenced  and  kept  in 
repair  by  and  at  the  expense  of  the  person  or  persons  respectively  at 
whose  request  the  same  were  granted  and  laid  out,  and  by  their  heirs  and 
assigns. 

16.  Sect.  XVI.  The  damages  sustained  by  the  owners  of  the  land 
through  which  any  private  road  may  pass,  shall  be  estimated  in  the  man- 
ner provided  in  the  case  of  a  public  road,  and  shall  be  paid  by  the  persons 
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at  whose  request  the  road  was  granted  or  laid  out :  Provided,  That  no 
such  road  shall  be  opened  before  the  damages  shall  be  fully  paid. 

17.  Sect.  XVII.  Whenever  any  person  shall  be  desirous  to  make  use 
of  a  private  road  laid  out  on  the  petition  and  at  the  expense  of  others,  such 
person  may  apply  by  petition  to  the  court  of  quarter  sessions  of  the  res- 
pective county,  to  be  admitted  to  participate  in  the  privilege  of  the  said 
road,  and  thereupon  such  court  shall  have  power  to  determine  what  sum 
he  shall  contribute  to  the  persons  at  whose  expense  the  said  road  was 
laid  out,  and  also  what  further  sum  he  shall  pay  to  the  owners  of  the  soil 
over  which  the  said  road  was  made,  and  upon  the  payment  thereof,  such 
person  shall  be  entitled  to  equal  rights  and  privileges,  and  be  subject  to 
like  duties  and  liabilities  with  the  original  applicants  for  said  road. 

18.  Sect.  XVIII.  The  courts  aforesaid  shall,  within  their  respective 
counties,  have  authority,  upon  application  to  them  by  petition,  to  inquire 
of  and  to  change  or  vacate  the  whole  or  any  part  of  any  private  or  public 
road  which  may  have  been  laid  out  by  authority  of  law,  whenever  the 
same  shall  become  useless,  inconvenient  or  burthensome,  and  the  said 
courts  shall  proceed  therein  by  views  and  reviews,  in  the  manner  provid- 
ed for  the  laying  out  of  public  roads  and  highways. 

19.  Sect.  XIX.  Roads  laid  out  and  confirmed  as  aforesaid,  but  not 
opened,  may  be  vacated  and  annulled  upon  the  petition  of  a  majority  of 
the  original  petitioners  for  the  said  road,  resident  within  the  respective 
county,  in  the  same  manner  as  other  roads  may  be  vacated :  Provided, 
That  no  person  residing  or  owning  land  along  the  route  of  such  road  shall 
in  such  case  be  a  viewer  or  reviewer. 

20.  Sect.  XX.  The  said  courts  respectively,  shall  also  have  power 
in  the  manner  aforesaid,  to  change,  or  supply  by  a  new  road,  the  route  of 
any  state  road  which  may  be  laid  out  by  direction  of  any  act  of  assembly, 
within  their  respective  counties,  and  thereupon  to  vacate  so  much  of  such 
state  road  as  shall  be  supplied :  Provided,  That  no  change  shall  be  allowed 
in  any  such  road,  which  shall  make  the  same  of  a  greater  "ascent  or  de- 
scent than  live  degrees  from  a  horizontal  line. 

21.  Sect.  XXI.  The  said  courts  respectively,  shall  also  have  power 
in  the  manner  aforesaid,  to  inquire  of  and  vacate  any  part  of  a  state  road 
within  the  respective  county,  which  shall  have  been  supplied  and  rendered 
useless  by  a  substantial  .and  permanent  turnpike  road,  made  and  complet- 
ed according  to  law  ;  but  no  stockholder  in  such  turnpike  road  shall  in 
such  case  be  a  viewer  or  reviewer. 

22.  Sect.  XXII.  Provided,  That  nothing  in  this  act  shall  be  con- 
strued to  give  authority  to  any  of  the  courts  of  the  commonwealth  to 
vacate  any  lane,  street  or  highway  within  any  city,  borough,  town  plot, 
or  any  town  or  village  laid  out  by  the  late  proprietaries,  or  by  any  other 
person,  and  dedicated  to  the  public  use  ;  nor  to  vacate  any  cartway  laid 
out  by  the  order  of  court,  and  not  repairable  at  the  charge  of  the  public, 
nor  shall  such  authority  extend  to  any  road,  way  or  passage  claimed  by 
any  person  as  a  private  right,  nor  to  rivers  or  streams  of  water. 

23.  Sect.  XXIII.  Every  application  to  vacate  any  road  as  aforesaid, 
shall  be  in  writing,  and  signed  by  the  applicants  ;  it  shall  set  forth  in  a 
clear  and  distinct  manner,  the  situation  and  other  circumstances  of  such 
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road  or  highway,  or  of  the  part  thereof  which  the  applicants  may  desire 
to  have  vacated  as  aforesaid. 

24.  Sect.  XXIV.  Whenever  the  whole  or  any  part  of  a  road  shall  be 
changed  or  supplied,  the  same  shall  not  be  shut  up  or  stopped,  until  the 
road  laid  out  to  supply  the  place  thereof  shall  be  actually  opened  and 
made. 

25.  Sect.  XXV.  In  all  cases  of  views  for  any  purpose  mentioned  in 
this  act,  the  respective  court  shall,  on  petition  of  an„y  person  interested, 
direct  a  second  view  or  review  for  the  same  purpose  :  Provided,  That 
application  therefor  be  made  at  or  before  the  next  term  of  the  said  court, 
after  the  report  upon  the  first  view. 

26.  Sect.  XXVI.  Roads  upon  and  along  a  line  which  divides  two 
adjoining  counties,  may  be  laid  out,  altered  and  vacated  in  the  manner 
provided  in  the  case  of  other  roads,  except  that  the  court  of  quarter  ses- 
sions of  each  of  the  said  counties  shall  appoint  three  of  the  viewers,  and 
that  a  report  as  aforesaid,  shall  be  made  to  the  said  courts  respectively, 
and  that  the  said  courts  shall  otherwise  have  and  exercise  concurrent 
jurisdiction  therein. 

27.  Sect.  XXVII.  The  supervisors  aforesaid  shall  have  power,  and 
they  are  hereby  enjoined  and  required,  at  the  expense  of  the  respective 
townships,  to  purchase  wood,  timber,  and  all  other  materials  necessary 
for  the  purpose  of  making,  maintaining  and  repairing  the  public  roads  or 
highways,  and  to  employ,  oversee,  and  direct  a  sufficient  number  of  la- 
bourers to  execute  promptly  and  effectually  the  provisions  of  the  law,  and 
the  orders  and  decrees  of  the  courts  having  jurisdiction,  concerning  such 
roads. 

28.  Sect.  XXVIII.  The  supervisors  aforesaid,  shall  severally  have 
full  power  and  authority  within  their  respective  townships,  to  enter  upon 
any  land  or  enclosure  lying  near  to  the  said  roads,  and  to  dig,  gather  and 
carry  upon  said  roads,  any  stones,  sand  or  gravel  found  on  the  same, 
which  they  may  think  necessary  for  the  purpose  of  making,  maintaining 
or  repairing  the  said  roads,  when  the  same  cannot  be  conveniently  obtain- 
ed by  contract  at  reasonable  prices,  doing  no  unnecessary  damage  to  the 
owners  of  the  said  lands,  and  repairing  any  breaches  of  fences  which  they 
shall  make. 

29.  Sect.  XXIX.  Whenever  the  supervisors  and  the  owners  of  any 
materials  which  may  be  wanted  for  making,  maintaining  or  repairing  the 
roads  aforesaid,  cannot  agree  upon  the  price  to  be  paid  therefor,  the  value 
of  such  materials  shall  be  estimated  by  any  two  of  such  three  persons  as 
may  be  agreed  upon  by  such  supervisors  and  owners. 

30.  Sect.  XXX.  If  the  supervisors  and  owners  cannot  agree  upon 
any  persons  to  estimate  the  value  thereof,  the  owner  may  apply  to  a  jus- 
tice of  the  peace  residing  near  the  place  where  such  materials  were  taken 
or  may  be,  and  thereupon  such  justice  shall  appoint  three  judicious  per- 
sons, one  on  the  nomination  of  the  supervisors,  one  other  on  the  nomina- 
tion of  the  owner  of  such  materials,  and  the  third  upon  his  own  sugges- 
tion, and  the  decision  of  the  persons  so  appointed,  or  any  two  of  them, 
shall  be  entered  upon  the  docket  of  such  justice,  and  shall  be  final  :  Pro- 
aided,  That  if  either  party  shall,  after  due  notice,  refuse  or  neglect  to 
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nominate  as  aforesaid,  it  shall  be  the  duty  of  the  justice  to  appoint  one 
other  person  in  his  stead. 

31.  Sect.  XXXI.  It  shall  be  the  duty  of  the  supervisors  aforesaid,  in 
making  and  repairing  the  public  roads,  to  make  and  maintain  within  their 
respective  townships,  sufficient  causeways,  of  stone  or  timber,  on  marshy 
or  swampy  grounds,  and  also  to  make  and  maintain  sufficient  bridges  over 
all  small  creeks  and  rivulets,  and  deep  gullies,  where  the  same  shall  be 
necessary  for  the  ease  and  safety  of  travellers. 

32.  Sect.  XXXII.  The  supervisors  aforesaid  shall  also  have  power 
and  authority  as  aforesaid,  to  enter  upon  any  such  lands  or  enclosures, 
and  cut,  open,  maintain  and  repair  all  such  drains  or  ditches  through  the 
same,  as  they  shall  judge  necessary  to  carry  the  water  from  the  said 
roads. 

33.  Sect.  XXXIII.  In  cases  where  any  public  road  has  been  or  shall 
be  laid  on  the  line  of  two  townships,  if  the  supervisors  of  either  of  the  said 
townships  shall  neglect  or  refuse  to  join  with  the  supervisors  of  the  other 
township  in  opening  or  repairing  such  road,  the  supervisors  of  the  other 
township  are  hereby  directed  and  required  to  open,  amend  and  repair  the 
said  road,  and  the  supervisors  so  neglecting  or  refusing,  shall  be  liable  to 
the  same  penalties  as  if  they  had  neglected  or  refused  to  open  or  repair 
any  public  road  situate  wholly  within  their  respective  township. 

34.  Sect.  XXXIV.  Where  a  small  creek  over  which  a  bridge  may 
be  necessary,  shall  be  on  the  boundary  or  on  the  division  line  of  town- 
ships, the  bridge  shall  be  built  and  maintained  at  the  joint  and  equal  ex- 
pense of  the  said  townships,  by  their  respective  supervisors,  in  the  manner 
directed  by  law  in  the  case  of  public  roads,  which  may  be  the  division 
line  of  townships. 

35.^  Sect.  XXXV.  When  a  river,  creek  or  rivulet  over  which  it  may 
be  necessary  to  erect  a  bridge  crosses  a  public  road  or  highway,  and  the 
erecting  of  such  bridge  requires  more  expense  than  it  is  reasonable  that  one 
or  two  adjoining  townships  should  bear,  the  court  having  jurisdiction  as 
aforesaid,  shall,  on  the  representation  of  the  supervisors,  or  on  the  peti- 
tion of  any  of  the  inhabitants  of  the  respective  townships,  order  a  view, 
in  the  manner  provided  for  in  the  case  of  roads,  and  if  on  the  report  of 
viewers,  it  shall  appear  to  the  court,  grand  jury,  and  commissioners  of 
the  county,  that  such  bridge  is  necessary,  and  would  be  too  expensive  for 
such  township  or  townships,  it  shall  be  entered  on  record  as  a  county 
bridge. 

36.  Sect.  XXXVI.  Whenever  a  bridge  shall  be  authorized  and  re- 
corded as  a  county  bridge,  it  shall  be  the  duty  of  the  commissioners  to 
procure  an  estimate  of  the  cost  thereof,  and  provide  in  the  county  levies, 
the  moneys  necessary  to  defray  the  same,  and  proceed  to  have  such 
bridge  erected  by  contract,  or  otherwise,  as  shall  seem  to  them  expedient. 

37.  Sect.  XXXVII.  Viewers  of  the  site  of  a  bridge  appointed  as 
aforesaid,  shall  have  authority  by  virtue  of  their  appointment,  to  report 
also  whether  any  change  in  the  course  or  bed  of  the  road  to  be  connected 
.therewith,  will  be  necessary,  in  order  to  the  erection  of  such  bridge  at  the 
most  suitable  place,  or  at  the  least  expense,  or  in  the  best  manner,  and 


692  ROADS,  HIGHWAYS  AND  BRIDGES. 

(Act  of  13th  June  1836.) 

the  same  being  approved  by  a  majority  of  the  commissioners  of  the 
county,  and  also  by  the  court,  such  road  shall  be  altered  accordingly. 

38.  Sect.  XXXVIII.  Provided  nevertheless,  That  the  viewers  shall 
cause  every  such  variation  to  be  accurately  surveyed,  and  a  plot  thereof 
to  be  made  and  returned  with  their  report. 

39.  Sect.  XXXIX.  Every  bridge  erected  by  the  commissioners  of 
any  county,  or  under  contract  with  them,  shall  be  inspected  by  six  fit  per- 
sons, to  be  appointed  by  the  court  of  quarter  sessions  of  the  respective 
county,  and  report  thereof  shall  be  made  by  them  to  the  said  court. 

40.  Sect.  XL.  If  any  such  bridge  shall  be  approved  by  the  court, 
and  the  same  shall  have  been  erected  under  contract  with  the  commis- 
sioners as  aforesaid,  the  money  shall  be  paid  agreeably  to  such  contract. 

41.  Sect.  XLI.  If  the  persons  appointed  to  inspect  any  bridge  erected 
by  contract  as  aforesaid,  shall  not  approve  of  the  same,  they  shall  report 
to  the  court  what  sum,  in  their  judgment,  ought  to  be  deducted  from  the 
sum  stipulated  in  such  contract,  and  thereupon  the  court  shall  grant  a  rule 
upon  the  builder  or  contractor,  to  show  cause  against  the  said  report,  at  a 
time  and  place  in  such  rule  to  be  named. 

42.  Sect.  XLII.  After  the  service  and  return  of  such  rule,  it  shall  be 
lawful  for  the  builder  or  contractor  to  file  a  declaration  or  statement  in  the 
court  of  common  pleas  of  the  respective  county,  upon  the  contract  made 
by  him  with  the  commissioners  aforesaid,  and  thereupon  proceed  to  trial, 
in  due  course,  in  like  manner  as  if  an  action  had  been  commenced  by 
him  upon  such  contract,  against  the  county,  or,  at  his  election  he  may 
show  cause  against  the  said  report,  and  thereupon  the  court  shall  deter- 
mine the  matter  as  justice  and  equity  shall  require. 

43.  Sect.  XLI1I.  When  any  such  bridge  shall  have  been  erected  by 
the  commissioners  of  the  county,  or  under  their  superintendence,  if  the 
same  shall  not  be  approved  by  the  persons  appointed  as  aforesaid,  to  in- 
spect the  same,  they  shall  report  in  what  respect  such  bridge  is  deficient, 
and  whether  or  not  the  same  has  occurred  through  the  default,  neglect  or 
official  misconduct  of  the  said  commissioners,  or  any  of  them,  and  what 
in  their  judgment  is  the  value  of  such  bridge,  and  thereupon  the  court 
shall  in  like  manner,  grant  a  rule  upon  the  commissioners  to  show  cause 
against  such  report. 

44.  Sect.  XLIV.  After  the  service  and  return  of  such  rule,  it  shall 
be  lawful  for  the  commissioners  to  have  an  issue  directed,  upon  the  said 
report,  in  the  matters  aforesaid,  to  the  court  of  common  pleas  of  the  re- 
spective county,  to  be  tried  by  a  jury,  or,  at  their  election,  they  may 
show  cause  against  the  same,  and  thereupon  the  court  shall  determine  the 
matter  in  a  summary  way. 

45.  Sect.  XLV.  If  it  shall  appear  upon  the  trial  of  such  issue,  or  upon 
investigation  by  the  court  as  aforesaid,  that  such  bridge  is  insufficient,  or 
that  it  has  been  erected  at  an  expense  greater  than  its  value,  through  the 
neglect  or  official  misconduct  of  any  one  or  more  of  the  said  commission- 
ers, it  shall  be  lawful  for  the  county  to  recover  against  such  delinquent 
commissioner  or  commissioners,  the  damages  sustained  by  reason  of  the 
default  of  them  or  either  of  them  as  aforesaid,  respectively. 

46.  Sect.  XLVI.  Bridges  over  any  river,  creek  or  rivulet,  being  on 
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the  line  of  adjoining  counties,  shall  be  authorized  in  the  manner  provided 
in  the  case  of  other  county  bridges,  except  that  the  court  of  quarter 
sessions  of  each  county  shall  appoint  three  of  the  viewers,  and  that  a  re- 
port as  aforesaid  be  made  to  the  said  courts  respectively  ;  and  that  the  said 
courts  shall,  together  with  the  grand  juries  and  commissioners  of  the  re- 
spective counties,  in  all  other  respects,  have  and  exercise  a  concurrent 
jurisdiction  and  discretion  therein. 

47.  Sect.  XLVII.  Every  such  bridge  shall  be  constructed  by  con- 
tract with  the  commissioners  of  both  the  said  counties  ;  it  shall  be  in- 
spected in  the  manner  aforesaid,  by  persons  appointed  by  the  court  of 
quarter  sessions  of  either  of  the  said  counties  ;  it  shall  be  maintained  and 
kept  in  repair  by  said  commissioners,  at  the  joint  and  equal  charge  of  both 
counties ;  and  if  either  county  shall  necessarily  incur  more  than  its  due 
proportion  of  such  charge,  it  shall  be  lawful  for  such  county  to  recover 
from  the  other  county,  the  excess  so  incurred  in  an  action  to  be  founded 
on  this  act. 

48.  Sect.  XL VIII.  It  shall  be  lawful  for  the  undertaker  of  any  pub- 
lic bridge,  to  enter  upon  the  lands  and  enclosures  near  to  the  place  where 
such  bridge  is  to  be  built,  for  the  purpose  of  searching  for  and  procuring 
the  materials  necessary  for  the  building  of  such  bridge,  in  like  manner, 
and  with  like  authority  as  is  hereinbefore  provided  in  behalf  of  the  super- 
visors of  the  public  roads  in  the  like  case. 

49.  Sect.  XLIX.  If  the  undertaker  of  such  bridge,  and  the  owner  of 
such  materials,  cannot  agree  upon  the  sum  to  be  paid  for  the  damages 
which  may  be  done  by  the  taking  of  such  materials,  such  damages  shall 
be  ascertained  in  the  manner  provided  in  the  case  of  materials  taken  by 
the  supervisors  of  the  public  roads. 

50.  Sect.  L.  Provided  nevertheless,  That  the  damages  shall  be  as- 
certained and  paid,  or  secured  to  be  paid,  to  the  satisfaction  of  the  owner 
of  such  materials,  before  the  same  may  be  dug,  quarried,  or  removed  by 
such  undertaker. 

51.  Sect.  LI.  Any  discreet  and  reputable  citizen  qualified  to  vote  for 
members  of  the  legislature,  may  be  appointed  a  viewer  for  any  of  the  pur- 
poses mentioned  in  this  act,  but  except  it  be  otherwise  especially  pro- 
vided, the  court  appointing  viewers,  shall  select  them  as  far  as  practicable, 
from  persons  residing  near  the  place  to  be  viewed. 

52.  Sect.  LII.  No  view  which  may  be  had  for  any  of  the  purposes 
aforesaid,  shall  be  good  and  valid,  unless  five  of  the  persons  appointed  for 
the  purpose,  shall  view  the  place  in  question,  nor  unless  four  of  the  actual 
viewers  concur  in  the  report. 

53.  Sect.  LIII.  All  viewers  and  reviewers  appointed  for  any  purpose 
mentioned  in  this  act,  also  all  persons  appointed  to  inspect  any  bridge  as 
aforesaid,  shall,  before  they  proceed  to  the  duties  of  their  appointment 
respectively,  make  oath  or  affirmation  to  perform  the  same  impartially, 
and  according  to  the  best  of  their  judgment,  which  oath  or  affirmation  may 
be  administered  to  them  by  any  magistrate  of  the  respective  county,  or  by 
any  one  of  their  number. 

54.  Sect.  LIV.  The  expense  of  views  of  private  roads,  and  the  ex- 


694  ROADS,  HIGHWAYS  AND  BRIDGES. 

(Act  of  13th  June  1836.) 

pense  of  any  review,  or  of  any  view  subsequent  to  a  review  of  a  private 
or  public  road,  shall  be  wholly  paid  by  the  persons  applying  for  the  same. 

55.  Sect.  LV.  The  expense  of  a  view  to  assess  the  damages  sus- 
tained by  the  owner  of  land  taken  as  aforesaid,  for  a  public  road,  shall  be 
paid  by  the  respective  county,  and  the  expense  of  such  view  in  the  case 
of  a  private  road,  shall  be  paid  by  the  person  or  persons  at  whose  in- 
stance the  same  was  allowed. 

56.  Sect.  LVI.  The  expense  of  the  inspection  or  view  of  a  county 
bridge  as  aforesaid,  shall  be  paid  by  the  respective  county,  but  if  such 
bridge  shall  not  be  approved,  the  said  expense  shall  be  recoverable  by 
such  county,  as  damages  against  the  delinquent  commissioner  or  con- 
tractor. 

57.  Sect.  LVII.  In  case  of  a  separate  view  directed  upon  an  applica- 
tion for  leave  to  hang  and  maintain  gates  across  a  private  road,  as  afore- 
said, the  expense  of  such  view  shall  be  paid  by  the  applicants. 

58.  Sect.  LVIII.  In  all  cases  of  a  view  or  review,  or  of  any  view 
subsequent  to  a  review  of  a  road,  a  surveyor  shall  be  found  and  paid  by 
the  persons  applying  for  such  views. 

59.  Sect.  LIX.  Viewers  of  public  roads  or  highways,  and  of  bridges, 
shall  be  entitled  each  to  receive  from  the  county  treasurer  one  dollar  for 
every  day  necessarily  employed  in  that  service,  on  producing  a  certificate 
from  the  clerk  of  the  court  of  quarter  sessions  of  the  respective  county, 
that  such  service  has  been  performed  by  them. 

60.  Sect.  LX.  Reviewers  and  viewers,  upon  a  third  or  any  subse- 
quent view,  shall  be  entitled  each  to  receive  the  like  compensation  from 
the  persons  at  whose  instance  they  were  appointed,  for  every  day  by  them 
necessarily  employed  in  that  service. 

61.  Sect.  LXI.  The  supervisors  aforesaid,  shall  cause  posts  to  be 
erected  at  the  intersection  of  all  public  roads  within  their  respective  town- 
ships, (where  trees  are  not  convenient,)  with  boards  firmly  fixed  thereon, 
and  index  hands  pointing  to.  the  direction  of  such  roads,  on  which  boards 
shall  be  inscribed  in  large  and  legible  characters,  the  name  of  the  town, 
village,  or  place  to  which  such  roads  may  lead,  and  the  distance  thereto, 
computed  in  miles. 

62.  Sect.  LXII.  If  any  supervisor  shall,  after  ten  days'  personal  no- 
tice, neglect  or  refuse  to  put  up,  or  keep  in  complete  repair,  index  boards 
as  aforesaid,  such  supervisor  shall,  for  every  such  offence,  forfeit  and  pay 
a  sum  not  exceeding  ten  dollars. 

63.  Sect.  LXIII.  The  supervisors  aforesaid,  shall,  within  their  respec- 
tive townships,  put  up  and  maintain  in  a  conspicuous  place,  at  or  near 
each  end  of  all  bridges  erected  at  the  expense  of  the  public,  having  an 
arch  of  the  length  or  span  of  forty-five  feet  or  upwards,  a  notice  in  large 
and  legible  characters  of  the  fines  and  penalties  hereinafter  provided,  for 
the  protection  of  such  bridges,  under  the  penalty  of  a  sura  not  exceeding 
twenty  dollars. 

64.  Sect.  LXIV.  Provided,  That  if  any  such  bridge  be  built  across 
the  line  of  townships,  the  supervisors  of  the  said  townships  shall  be  liable 
as  aforesaid,  to  put  up  and  maintain  such  notices  only  at  or  near  the  end 
of  the  bridge  within  their  respective  townships. 
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65.  Sect.  LXV.  If  any  person  working  upon  any  road  or  highway, 
or  if  any  one  in  company  with  such  person,  shall  ask  money  or  reward, 
or  by  any  means  whatever,  shall  extort,  or  endeavour  to  extort,  any  mo- 
ney, drink,  or  other  thing,  oj*  or  from  any  person  travelling  upon  or  near 
such  road  or  highway,  the  person  so  offending  shall,  for  every  such  of- 
fence, forfeit  and  pay  a  sum  not  exceeding  five  dollars. 

66.  Sect.  LXVI.  If  any  supervisor  shall  connive  at  any  person  so  ask- 
ing, demanding  or  contriving  to  extort  money,  drink,  or  any  other  thing, 
from  any  person  travelling  as  aforesaid,  such  supervisor  shall,  for  every 
such  offence,  forfeit  and  pay  a  sum  not  exceeding  ten  dollars. 

67.  Sect.  LXVII.  If  any  person  shall  stop,  fill  up  or  injure  any  drain 
or  ditch,  made  by  any  supervisor  for  the  purpose  of  draining  the  water 
from  any  public  road  or  highway,  or  shall  divert  or  change  the  course 
thereof,  without  the  authority  of  the  supervisors  for  the  time  being,  such 
person  shall,  for  every  such  offence,  forfeit  and  pay  a  sum  not  less  than 
four  dollars,  nor  more  than  twenty  dollars. 

68.  Sect.  LXVIII.  If  any  person  shall  stop  or  obstruct  any  public  road 
or  highway,  or  shall  commit  any  nuisance  thereon,  by  felling  trees,  making 
fences,  turning  the  road,  or  in  any  other  way,  and  do  not  on  notice  given 
by  the  supervisor  of  the  respective  township,  forthwith  remove  the  nui- 
sance and  repair  the  damage  done  to  such  road,  such  person  shall,  for 
every  such  offence,  forfeit  and  pay  a  sum  not  less  than  ten  dollars,  nor 
more  than  forty  dollars :  Provided,  That  nothing  in  this  section  shall  be 
deemed  to  debar  an  indictment  for  any  such  nuisance,  as  in  case  of  mis- 
demeanour at  common  law. 

69.  Sect.  LXIX.  If  any  person  shall  wilfully  destroy,  deface  or  injure 
any  guide-post  or  index  board  erected  at  or  near  any  public  road,  or  any 
notice  put  up  at  any  public  bridge  as  aforesaid,  such  person  shall,  for  every 
such  offence,  forfeit  and  pay  a  sum  not  less  than  five  dollars,  nor  more 
than  fifteen  dollars. 

70.  Sect.  LXX.  If  any  person  shall  wilfully  ride,  drive  or  lead,  or 
cause  another  person  to  ride,  drive  or  lead,  any  horse  or  other  beast  of 
burden,  faster  than  a  walk,  when  crossing  any  wooden  bridge  having  an 
arch  of  the  length  or  span  of  forty-five  feet  or  upwards,  such  persons  shall, 
for  every  such  offence,  forfeit  and  pay  a  sum  not  less  than  five  dollars,  nor 
more  than  thirty  dollars  :  Provided  nevertheless,  That  notice  of  the  pro- 
visions of  this  section  be  set  up  in  the  manner  hereinbefore  required. 

71.  Sect.  LXXI.  And  if  any  person  shall  wilfully  drive,  or  cause  to 
be  driven,  any  horned  cattle  faster  than  a  walk,  when  crossing  any  such 
bridge,  such  person  shall,  for  every  such  offence,  forfeit  and  pay  a  sum 
not  less  than  five  dollars,  nor  more  than  thirty  dollars  :  Provided  never- 
theless. That  notice  hereof  be  set  up  in  the  manner  hereinbefore  required. 

72.  Sect.  LXXII.  If  any  person  shall  carry  fire  over  such  bridge,  ex- 
cept in  a  lantern,  or  in  some  vessel  in  which  it  will  be  fully  secured,  such 
person  shall  forfeit  and  pay  the  sum  of  five  dollars  :  Provided  nevertheless, 
That  notice  of  the  provisions  of  this  section  be  set  up  in  the  manner  here- 
inbefore required. 

73.  Sect.  LXXIII.  Provided  also,  That  nothing  in  this  act  shall  be 
so  construed  as  to  impair,  in  anywise,  any  right  or  privilege,  which  any 
company,  incorporated  by  any  act  of  assembly  of  the  commonwealth,  may 
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have  to  make  regulations  for  the  preservation  of  any  bridge  erected  by 
such  company,  or  which  may  be  under  their  care. 

74.  Sect.  LXXIV.  If  any  person  shall  wilfully  set  fire  to  any  wooden 
bridge  within  this  commonwealth,  with  intent  to  destroy  the  same,  or  shall 
be  accessory  thereto  before  the  fact,  such  person  shall  for  every  such  of- 
fence, be  liable  to  indictment,  and  to  the  punishment  provided  by  law  in 
cases  of  arson,  and  also  shall  forfeit  and  pay  a  sum  not  more  two  thousand 
dollars,  at  the  discretion  of  the  court  having  cognizance  of  such  offence, 
for  the  use  of  the  county,  township  or  townships,  corporations,  or  persons 
aggrieved. 

75.  Sect.  LXXV.  All  fines  and  pecuniary  penalties  which  may  be 
incurred  under  any  of  the  provisions  of  this  act,  shall,  unless  it  be  other- 
wise especially  provided,  be  recoverable  in  the  name  of  the  common- 
wealth, at  the  instance  of  any  person  who  will  sue  therefor,  in  the  same 
manner  as  debts  of  like  amount  are  recoverable,  with  costs  of  suit,  and  one 
moiety  thereof  shall  be  paid  to  the  person  suing  for  and  recovering  the 
same,  and  the  residue  shall  be  paid  into  the  treasury  of  the  respective 
townships,  for  the  use  of  the  supervisors  of  the  public  roads. 

76.  Sect.  LXXVI.  The  proceedings  to  obtain  the  laying  out  or 
widening  of  a  street,  road  or  alley,  and  to  obtain  damages  in  consequence 
of  the  laying  out  or  widening  any  street,  road  or  alley,  within  the  city 
and  county  of  Philadelphia,  shall  be  as  follows  :  all  petitions  for  the  lay- 
ing out  or  widening  any  street,  road  or  alley,  or  for  damages  occasioned 
thereby,  shall  be  presented  to  the  court  of  quarter  sessions,  at  least  thirty 
days  before  the  commencement  of  each  term  of  said  court,  and  thereupon 
the  said  court  shall  direct  a  venire  to  issue,  directing  the  sheriff"  to  return 
a  panel  of  forty-eight  freeholders,  to  the  next  term,  to  act  as  viewers  in  all 
cases  of  said  applications,  from  which  panel,  on  the  day  to  which  the  said 
venire  shall  be  returnable,  the  court  shall  direct  six  names  to  be  drawn  of 
viewers  to  act  in  each  case,  who  shall  be  subject  to  all  the  provisions  of 
this  act,  prescribing  the  duties  of  viewers  of  roads,  and  damages. 

77.  Sect.  LXXVII.  So  much  of  the  several  acts  of  assembly  as  pro- 
hibits any  person  residing  or  owning  real  estate  within  the  city  or  county 
of  Philadelphia  respectively,  from  serving  as  a  road  or  street  viewer  in 
the  said  city  or  county,  be  and  the  same  is  hereby  repealed :  Provided, 
That  no  person  shall  serve  as  a  road  or  street  viewer,  who  has  an  interest 
in  the  property  through  or  near  which  the  same  is  to  pass. 

78.  Sect.  LXXVIII.  The  commissioners  of  Philadelphia  shall  pro- 
vide and  keep  a  wheel,  in  addition  to  those  now  required  by  law,  for  the 
purpose  of  containing  the  names  of  road  viewers,  to  serve  as#hereinbefore 
provided,  which  shall  be  selected,  and  who  shall  be  summoned  as  jurors 
are  now  by  law  selected  and  summoned  in  other  cases,  which  said -wheel 
shall  be  kept  by  the  said  commissioners,  and  the  keys  thereof  shall  be  in 
the  custody  of  the  sheriff,  who  shall  receive  for  summoning  road  jurors, 
the  same  fees  as  he  receives  for  selecting  and  summoning  jurors  in  other 
cases. 

Sect.  LXXIX.  Said  forty-eight  viewers,  so  as  aforesaid  selected  and 
summoned,  shall  not  be  required  to  attend  personally  on  the  day  to  which 
the  venire  shall  be  returnable,  but  it  shall  be  the  duty  of  the  party  peti- 
tioning, after  the  said  six  viewers  shall  be  drawn  as  aforesaid,  to  give  no- 
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tice  to  them  of  the  time  and  place  of  meeting,  in  such  manner  as  the 
said  court  shall  order  and  direct,  and  in  case  of  any  vacancy  occurring  af- 
ter the  said  six  names  shall  he  drawn  as  aforesaid,  it  shall  be  lawful  for  a 
majority  of  the  said  viewers  to  fill  the  same. 

Sect.  LXXX.  The  same  proceedings  as  are  provided  by  the  preced- 
ing sections  of  this  act,  shall  be  had  in  all  cases  of  petitions  for  a  review 
within  the  said  city  and  county  ;  and  in  all  cases  of  view,  review  or  as- 
sessment of  damages  in  the  said  city  and  county,  after  the  viewers  shall 
be  chosen  as  aforesaid,  the  same  proceedings  shall  be  had  as  are  prescribed 
by  the  general  provisions  of  this  act. 

79.  Sect.  LXXXI.  Nothing  in  this  act  shall  be  deemed  or  taken  to 
repeal  any  special  or  local  act  now  in  force,  relating  to  roads  in  any  of 
the  counties  of  this  commonwealth,  except  such  local  acts  relating  to  the 
city  and  county  of  Philadelphia  as  are  inconsistent  with  the  provisions 
of  this  act. 

80.  Sect.  LXXXII.  All  laws  hereby  altered  or  supplied,  so  far  as 
are  inconsistent  with  this  act,  are  hereby  repealed,  and  this  act  shall  take 
effect  from  and  after  the  first  day  of  September  next. 


NOTES  AND  REFERENCES. 

A  toll  bridge  erected  by  two  individuals,  across  a  river  between  their  lands,  by  le- 
gislative authority,  is  real  estate,  and  the  proceeds  of  the  sale  of  it,  by  the  sheriff, 
will  be  so  distributed.     Meason's  Estate,  4  Watts  341. 

It  is  not  a  sufficient  ground  for  setting  aside  a  report  of  a  road  jury,  that  the  jurors 
are  entertained  on  the  day  of  the  view  at  the  house  pf  a  petitioner,  and  at  his  expense, 
there  being  no  special  circumstances  of  abuse  in  the  case.  Road  in  Plymouth  town- 
ship, 5  Rawle  150. 


II.— 85' 
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NOTES  AND  REFERENCES. 

Where  the  owner  of  a  lot  of  land  containing  about  twenty  acres,  conveyed  one 
acre  of  meadow  land  to  A,  who  neglected  to  record  his  deed,  but  took  possession 
and  planted  it  with  willows  for  the  purpose  of  his  trade  of  basket  making,  which 
willows  he  cut  every  year  at  the  proper  season,  and  he  continued  in  this  possession 
about  fourteen  years,  when  the  land  of  his  vendor  was  sold  at  a  sheriff's  sale,  it  was 
held  that  the  possession  of  A  was  sufficiently  distinct  and  unequivocal  to  give  no- 
tice to  the  purchaser  at  the  sheriff's  sale.     Krider  v.  Lafferty,  7  Wharton  303. 

Real  estate  was  devised,  but  afterwards  sold  by  the  sheriff  as  the  property  of  the 
devisor;  the  proceeds  of  such  sale  must  be  appropriated  to  the  payment  of  the  debts 
of  the  devisor,  and  not  of  the  devisee,  although  it  may  appear  that  there  is  other 
and  sufficient  estate  of  the  devisor  to  pay  his  debts.     Evans  v.  Duncan,  4  Watts  24. 

A  purchaser  at  sheriff 's  sale  may  have  a  better  title  than  the  debtor  had  at  the 
time  of  the  sale  :  his  title  dates  in  many  respects  from  the  lien  of  the  judgment ;  he 
holds  discharged  of  latent  trusts  and  of  intervening  conveyances,  levies,  and  incum- 
brances made  by  the  debtor.     M'Cormick  v.  M'Murtrie,  Ibid.  193. 

What  property  passes  to  a  purchaser  at  sheriff's  sale  must  be  ascertained  from  the 
levy  under  the  fieri  facias  •  its  quantity  and  character  cannot  be  extended  or  dimin- 
ished, by  any  subsequent  official  act  of  sale  or  conveyance.  Grubb  v.  Guilford, 
Ibid.  223. 

A  levy  and  sale  by  the  sheriff,  on  an  execution  issued  upon  a  judgment  obtained 
against "  E.  J.'s  Executors,"  without  naming  them,  vests  a  good  title  in  the  purchaser. 
Jones  v.  Gardner,  Ibid.  416. 

The  plaintiff,  on  an  execution  on  a  judgment  in  covenant,  upon  an  agreement  for 
the  sale  of  land,  sells  all  the  estate  in  the  land,  which  he  agreed  to  sell  to  the  de- 
fendant.    Love  v.  Jones,  Ibid.  465. 

On  a  sheriff's  sale  on  a  judgment  obtained  by  the  Board  of  Health,  under  the 
act  of  the  7th  of  April  1830,  (for  the  expense  of  removing  a  nuisance  from  unoccu- 
pied property,  the  owner  of  which  is  non  resident,  or  cannot  be  found,  which  ex- 
pense is  constituted  a  lien  by  the  act)  and  the  proceedings  having  been  carried  on 
against  a  person  who  is  not  the  owner,  where  the  advertisement  does  not  state  that 
the  venditioni  exponas  is  issued  upon  a  judgment  obtained  upon  a  claim  for  such  ex- 
pense, so  as  to  give  full  notice  of  the  character  of  the  proceeding,  upon  application 
of  the  actual  owner  the  sale  will  be  set  aside.  Board  of  Health  v.  Jones,  1  Milcs's 
Rep.  28. 

Inadequacy  of  price  alone  is  a  sufficient  reason  for  setting  aside  a  sheriff's  sale 
of  land  under  an  order  of  sale  in  proceedings  in  partition ;  a  fair  price  is  necessary 
to  a  fair  sale.     Simon  v.  Simon,  Ibid.  404. 

In  such  case,  however,  if  the  purchaser  has  paid  the  amount  of  his  bid  to  the 
sheriff,  the  court  will  set  aside  the  sale,  on  condition  that  he  is  paid  interest  on  the 
amount  from  the  time  of  such  payment.     Ibid. 

Mere  inadequacy  of  price  is  not  a  sufficient  ground  for  setting  aside  a  sheriff's 
sale  on  an  execution.     Ibid. 

Where  the  sheriff  by  a  clerical  mistake  returned  his  writ  of  levari  facias  that  the 
purchaser  of  the  property  sold  under  said  writ  was  John  L.,  and  made  and  acknow- 
ledged his  deed  accordingly,  when  the  real  name  of  the  purchaser  was  Joseph  L., 
the  court,  on  being  satisfied  of  the  fact,  permitted  the  return  and  deed  to  be  amended 
according  to  the  truth,  and  directed  the  sheriff  to  re-acknowledge  the  deed.  Rapin 
v.  Dealv.  Ibid.  339. 
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Provisions  of  a  former  act  extend- 
ed, 
Trustees  may  be  compelled  to  settle 


Certain  corporations  may  be  appoint- 
ed trustee  by  courts  or  individuals, 
May  be  appointed  guardian,  a  com- 


their  accounts,  2 1      mittee  of  lunatic,  «fcc,  &C,,  4 


Act  of  11th  March  1836,  Pamph.  p.  76. 

A  supplement  to  the  act,  entitled  "  an  Act  to  establish  the  district  court  for  the  city 
and  county  of  Philadelphia,"  passed  the  twenty-eighth  day  of  March,  one  thou- 
sand eight  hundred  and  thirty-five. 

1.  Sect.  XII.  The  provisions  of  the  act  passed  the  twenty-ninth  of 
March,  one  thousand  eight  hundred  and  twenty-three,  entitled  "  A  sup- 
plement to  the  act  entitled  '  An  act  to  compel  assignees  to  settle  their  ac- 
counts, and  for  other  purposes,'  "  be,  and  hereby  are  extended  to  all  cases 
where  any  estate,  real  or  personal,  hath  heretofore  been,  or  may  hereafter 
be  devised  or  bequeathed  in  trust,  either  for  femes  covert,  minors  or  others, 
by  any  last  will  or  testament,  as  fully  and  effectually  as  if  such  trust  have 
been  created  by  any  other  instrument  of  conveyance. 

2.  Sect.  XIII.  The  provisions  of  the  act  passed  the  twenty-fourth 
day  of  March,  Anno  Domini,  one  thousand  eight  hundred  and  eighteen, 
entitled  "  An  act  to  compel  assignees  to  settle  their  accounts,  and  for  other 
purposes,  and  the  several  supplements  thereto,  are  hereby  extended  to  all 
cases  of  trusts,  created  by  any  instrument  in  writing  or  by  any  last  will 
and  testament,  so  far  as  to  authorize  any  cestuy  que  trust,  or  co-trustee, 
to  compel  his  or  her  trustee  or  trustees,  co-trustee  or  co-trustees,  to  settle 
his,  her  and  their  accounts,  and  to  exhibit  the  amount  of  the  estate  so  held 
by  such  trustee  or  trustees,  and  the  manner  in  which  such  trustee  or  trus- 
tees hath  or  have  disposed  of  the  same,  in  like  manner  and  with  the  same 
effect  as  creditors  now  can,  by  virtue  of  the  said  act,  compel  assignees  to 
settle  the  accounts  of  the  estate  and  property  conveyed  to  such  assignees 
in  trust  for  creditors. 

[For  the  sections  of  this  act  omitted,  sec  Judiciary,  antea,  608.] 


Act  of  17th  March  1836,  Pamph.  p.  99. 

An  act  to  charter  the  Girard  Life  Insurance,  Annuity  and  Trust  Company  of  Phila- 
delphia. 

Sect.  I.  Incorporates  certain  persons,  by  the  name  and  style  of  "  The 
Girard  Life  Insurance,  Annuity  and  Trust  Company  of  Philadelphia," 
and  vests  them  with  comprehensive  powers. 

3.  Sect.  II.  The  objects  of  the  said  corporation  shall  be  to  make  and 
effect  insurances  on  lives,  of  whatsoever  sort  or  nature,  to  contract  for, 
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grant  and  sell  annuities  and  reversionary  payments,  to  take,  receive,  and 
hold  all  estates  and  property,  real  and  personal,  which  may  be  granted, 
committed,  transferred  or  conveyed  to  them  with  their  consent,  upon  any 
trust  or  trusts  whatsoever,  at  any  time  or  times,  by  any  person  or  persons, 
body  or  bodies  corporate,  or  by  any  court  of  the  United  States,  or  of  the 
commonwealth  of  Pennsylvania,  and  to  administer,  fulfil  and  discharge 
the  duties  of  such  trusts  ;  and  to  receive  all  sums  of  money  which  shall 
be  deposited  with  the  said  corporation,  on  such  terms  of  interest  and  re- 
payment, as  shall  from  time  to  time  be  agreed  upon  and  prescribed  by  the 
board  of  managers  of  the  said  corporation,  not  exceeding  the  legal  rate  of 
interest :  Provided,  That  nothing  herein  contained  shall  be  construed  so 
as  to  enable  the  said  association  to  invest  any  portion  of  its  funds  in  the 
discount  of  promissory  notes  or  bills  of  exchange. 

4.  Sect.  III.  In  all  cases  when  application  shall  be  made  to  any  court 
in  the  commonwealth  of  Pennsylvania,  for  the  appointment  of  any  trus- 
tees, or  of  receiver,  or  of  assignees,  or  of  guardian  of  any  minor,  or  of 
committee  of  any  lunatic,  it  shall  be  lawful  for  such  court  to  appoint  the 
said  company,  with  their  consent,  to  be  such  trustee,  receiver,  assignee, 
guardian  of  the  estate  of  such  minor,  or  committee  of  the  estate  of  such 
lunatic  ;  and  in  case  of  such  appointment  of  said  company,  as  trustee,  re- 
ceiver, assignee,  guardian  or  committee,  by  any  court,  the  said  company 
shall  not  be  required  to  give  any  security,  but  shall  be  responsible  for  the 
goodness  of  all  investments  which  shall  be  made  by  them  of  the  funds 
committed  to  their  care  by  such  appointment ;  and  the  accounts  of  said 
company,  as  such  trustee,  receiver,  assignee,  guardian  or  committee,  shall 
be  regularly  settled  and  adjusted  by  the  proper  tribunals  ;  and  all  proper, 
legal,  usual  and  customary  charges,  costs  and  expenses,  shall  be  allowed 
to  the  said  company  for  the  care  and  management  of  the  funds  and  estates 
so  committed  to  them, 

[The  portions  of  this  act  omitted,  are  private.'] 
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NOTES  AND  REFERENCES. 

Whether  a  tract  of  land  is  seated  or  unseated,  and  has  been  assessed,  taxed  and 
sold  by  the  treasurer  as  such,  must  depend  upon  the  records  of  the  commissioner's 
office,  and  not  upon  parol  testimony.     M'Call  v.  Lorimer,  4  Watts  351. 

A  bond  for  the  surplus  purchase  money  of  a  tract  of  unseated  land,  sold  for  taxes, 
filed  in  the  prothonotary's  office,  may  be  given  in  evidence  in  an  action  of  ejectment 
for  the  land,  without  the  common  law  proof  of  execution.    Burns  v.  Lyon,  Ibid.  363. 

An  adjournment  from  "  day  to  day,"  is  from  one  day  to  its  succeeding  day.  But 
although  the  act  of  assembly,  authorizing  the  sale  of  unseated  lands  for  taxes,  pro- 
vides for  the  adjournment  of  the  sale  "  from  day  to  day,"  yet  a  title  is  good  which 
is  founded  on  a  sale  made  by  adjournment  to  a  certain  day,  which  did  not  imme- 
diately succeed  the  first.  The  uniform  practice  in  Pennsylvania  requires  this  con- 
struction.    Ibid. 

Whether  the  land  claimed  by  a  plaintiff  in  ejectment,  by  virtue  of  a  treasurer's 
deed,  be  the  same  that  was  assessed,  taxed  and  sold,  is  a  matter  of  fact  to  be  deter- 
mined by  the  jury.     Ibid. 

A  purchaser  of  unseated  land  from  the  treasurer,  has  a  good  title,  although  his  sur- 
plus bond  never  was  filed.     Ibid. 


ttEiUUs  antr  Eesstaroeuts* 

(See  antea,  p.  466,  and  TRUSTEES,  antea,  pp.  459,  699.) 

NOTES  AND  REFERENCES. 

A  will  of  lands  may  be  given  in  evidence  on  proof  of  its  execution,  notwithstand- 
ing a  verdict  and  judgment  in  an  issue  of  devisavit  vel  non  from  the  register's  court, 
against  the  validity  of  the  will.     Smith  v.  Bonsall,  5  Rawle  80. 

The  probate  of  a  will  respecting  lands  taken  before  the  register  or  register's  court 
is  not  conclusive,  and  there  is  no  distinction  between  the  effect  of  a  decision  approv- 
ing the  will,  and  one  condemning  it.     Ibid. 

The  making  of  a  will  in  writing,  and  its  contents  cannot  be  established  by  evi- 
dence of  the  verbal  declarations  of  the  deceased,  going  to  show  that  he  had  made  a  will 
in  writing,  and  how  he  had  disposed  of  his  estate  by  it,  in  the  absence  of  the  corpus 
of  the  will  and  of  all  evidence  that  it  had  been  seen  by  the  witness.  Clark  v.  Mor- 
ton, Ibid.  235. 
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(See  Act  of  16th  June  1836,  antea,  p.  482.) 

There  are  four  principal  statutes  and  acts  of  assembly,  on  the  subject 
of  reference  and  arbitrations,  in  force  in  this  commonwealth,  viz. :  the 
statute  of  9  and  10  William  III.,  c.  15  ;  the  act  of  assembly  of  1705;  the 
act  of  21st  March  1806;  the  act  of  20th  March  1810.  The  first  two 
and  the  last  have  been  compiled  in  this  bill,  with  a  few  alterations,  which 
will  be  adverted  to  in  the  remarks  upon  the  several  sections.  The  act  of 
1806  has  not  been  incorporated,  and  it  is  proposed  to  repeal  it  altogether. 
In  practice,  this  act  is  believed  to  be  nearly  obsolete,  and  it  certainly  con- 
tains nothing  valuable  that  may  not  be  added  to  the  system  established  by 


The  Explanatory  Remarks  upon  those  sections  of  the  bills  reported,  which  were 
not  adopted  by  the  legislature,  have  been  omitted;  and  the  sections  in  which  mate- 
rial alterations  and  additions  have  been  introduced,  are  noted.  Instances  in  which 
additions,  omissions  and  alterations  have  changed  the  number  of  the  respective  sec- 
tions, are  specified  by  designating  the  number  of  the  sections  in  the  law,  immedi- 
ately following  them,  so  as  to  facilitate  the  application  of  the  Explanatory  Remarks 
to  the  sections  of  the  existing;  law.  with  which  they  correspond, 
ii.— 86 
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the  act  of  1810.     The  principal  alterations  made  in  the  then  existing  law 
of  the  act  of  1806,  were  : 

1.  An  award  in  writing,  made  under  a  written  agreement,  and  filed  in 
the  prothonotary's  office,  after  proof  of  the  agreement  by  a  subscribing 
witness,  is  as  available  as  an  award  made  under  a  rule  of  court.  But  the 
practice,  at  least  in  some  of  the  counties,  under  the  act  of  1705,  gives  the 
parties  all  the  benefits  of  the  provision,  without  the  trouble  of  proof  by 
subscribing  witnesses,  &c. 

2.  The  parties  may  enter  an  amicable  action  in  vacation,  and  may  then 
agree  to  the  usual  rule  of  reference.  This  is  also  the  practice  in  many  of 
the  counties  under  the  act  of  1705  ;  and  it  is  believed  that,  independently 
of  it,  an  amicable  action  may  be  entered  and  referred. 

3.  The  award  was  to  be  made  under  the  seals  of  the  arbitrators,  but 
this  has  been  repealed  by  the  act  of  1808. 

4.  The  arbitrators  have  a  fixed  daily  pay,  taxable  as  costs,  and  are 
bound  to  serve  under  a  penalty  of  two  dollars.  The  first  of  these,  viz.  : 
the  compensation,  it  will  be  seen,  has  been  made  general  for  referees  and 
arbitrators.  The  last,  we  think,  ought  to  be  confined  to  the  case  of  arbi- 
trators appointed  upon  the  compulsory  system. 

5.  The  referees  have  the  power  of  imposing  costs  upon  the  party  who 
fails  to  attend.  This  provision,  which  is  of  some  value,  lias  also  been 
turned  into  a  general  rule.  There  seems  nothing,  therefore,  in  the  act  of 
1806,  which  requires  its  continuance  as  a  distinct  system. 

The  acts  of  30th  of  March  1821,  and  23d  of  February  1824,  have  been 
omitted.  The  first,  because  it  may  more  properly  be  compiled  with 
other  provisions  relating  to  the  action  of  account  render  ;  and  the  last, 
because  the  provision  belongs  to  the  subject  of  writs  of  error. 

This  bill  is  divided  into  three  parts. 

I.  Reference  by  agreement  of  parties., 

II.  Compulsory  arbitration. 

III.  General  regulations  respecting  referees  and  arbitrators. 

Sect.  I.  and  II.  The  first  two  sections  are  taken  from  the  statute  9  and 
10  William  III.,  ch.  15,  sect.  1,  which  has  been  in  force  in  this  state,  it  is 
believed,  from  the  time  of  its  passage. 

Sect.  III.  In  this  section  we  have  introduced  a  new  provision,  which 
we  believe  will  be  found  useful.  Cases  frequently  arise  in  which  it  is 
material  that  the  facts  should  be  found  by  an  impartial  tribunal,  leaving 
the  law  for  the  court;  but  in  consequence  of  the  number  of  cases  to  be  tried 
by  jury,  ia  long  time  ensues  before  a  verdict  can  be  obtained.  It  is  pro- 
posed by  this  section  to  give  the  finding  by  arbitrators  the  same  effect. 

Sect.  IV.  Is  new  in  terms,  but  according  to  the  practice. 

Sect.  V.  From  the  first  section  of  the  stat.  9  and  10  Wm  III. 

Sect.  VI.  From  the  act  of  1705. 

Sect.  VII.  Contains  a  general  rule,  which  we  think  will  be  found  con- 
venient in  all  cases  of  voluntary  reference. 

Sect.  VIII.  This  section  begins  the  series  relating  to  arbitration  at  the 
instance  of  one  of  the  parties.  It  is  taken  from  the  first  section  of  the 
act  of  1810. 

Sect.  IX.  The  first  clause  of  this  section  is  taken  from  the  act  of  28th 
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March  1823,  section  three,  omitting  that  part  which  forbids  the  arbitration 
of  a  cause  before  the  return  day.  We  think  that  it  is  enough  to  provide 
for  a  declaration,  and  we  can  see  no  reason  why  a  plaintiff  should  be 
postponed,  it  may  be  two  months,  or  more,  before  he  can  enter  a  rule  of 
reference,  while  there  may  be  strong  reasons  for  despatch.  If  there  is  a 
substantial  defence,  the  defendant  will  have  every  opportunity  Uj  avail 
himself  of  it.  The  last  clause  appears  to  us  to  be  necessary,  by  reason 
of  the  peculiar  features  of  this  action  of  replevin.* 

Sect.  X.  From  the  first  section  of  the  act  of  25th  of  February  1813, 
with  an  addition,  which  does  not  interfere  with  the  spirit  of  the  original 
provision. 

Sect.  XI.  From  the  first  section  of  the  act  of  1810. 

Sect.  XII.  The  first  part  of  this  section  is  from  section  one  of  the  act 
of  1810.  The  last  clause  is  from  the  act  of  22d  March  1817,  relating 
to  corporations. 

Sect.  XIII.  From  the  second  and  fourth  sections  of  the  act  of  1810, 
with  an  addition,  authorizing  the  appointment  of  a  sole  arbitrator,  if  the 
parties  shall  agree  thereto. 

Sect.  XIV.  Is  compiled  from  the  third,  first  and  fifth  sections  of  the 
act  of  1810. 

Sect.  XV.  From  the  seventh  section  of  the  act  of  1810. 

Sect.  XVI.  From  the  eighth  section  of  the  act  of  1810,  and  the  fourth 
section  of  the  act  of  1820. 

Sect.  XVII.  From  the  ninth  section  of  the  act  of  1810. 

Sect.  XVIII.  From  the  ninth  and  eighteenth  sections  of  the  act  of 
1810,  and  the  second  seclion  of  the  act  of  1820. 

Sect.  XIX.  and  XX.  From  the  tenth  section  of  the  act  of  1810. 

Sect.  XXI.  From  the  twenty-fifth  section  of  the  act  of  1810. 

Sect.  XXII.  Is  intended  to  provide  a  remedy  for  a  defect  in  the  exist- 
ing law,  which  occasionally  embarrass  the  completion  of  an  arbitration. 

Sect.  XXIII.  and  XXIV.  From  the  tenth  section  of  the  act  of  1810. 

Sect.  XXV.  and  XXVI.  Are  new.  The  first  authorizes  tlie  court  to  allow 
a  plaintiff' to  become  non-suit  after  an  appeal.  Great  hardships  it  is  be- 
lieved have  been  experienced  under  the  present  law.  A  plaintiff  may  be 
forced  into  a  trial  before  arbitrators  in  the  absence  of  his  witnesses,  or 
without  other  means  of  proof,  and  an  award  may  be  given  against  him. 
Then,  upon  trial  in  the  court,  if  a  similar  defect  or  difficulty  should  exist 
in  respect  to  his  testimony,  he  will  be  for  ever  barred  from  recovering  what 
may  be  a  just  claim,  if  a  verdict  and  judgment  should  be  given  against 
him.  We  hope  this  provision,  which  simply  gives  the  court  power  under 
certain  circumstances,.to  allow  of  a  non-suit,  will  be  acceptable  to  the  legis- 
lature. The  twenty-sixth  section  authorizes  the  court  to  set  aside  an 
award,  on  due  proof  of  misbehaviour  in  the  arbitrator  (such  as  refusing 
to  hear  one  or  other  of  the  parties,  or  the  like),  or  that  the  award  was 
procured  by  corruption  or  other  undue  means.  We  do  not  mean  to  aver 
that  the  courts  are  at  present  deficient  in  this  power;  hut  we  think  it 
better  to  place  the  subject  on  a  footing  which  can  leave  no  doubt. 


The  last  clause  above  referred  to  was  rejected  by  the  legislature. 
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Sect.  XXVII.  From  section  eleven  of  the  act  of  1810. 

Sect.  XXVIII.  Contains  a  new  provision  similar  to  those  humane 
rules  which  exist  in  England,  and  some  of  the  states  in  this  union,  incase 
of  the  poverty  of  a  party  to  a  suit.  The  costs  of  an  arbitration  are  some- 
times considerable  ;  and  they  may  be  beyond  the  means  of  a  poor  man. 
If  he  has  not  taken  out  the  rule,  we  think  the  court  ought  to  have  a  dis- 
cretionary power  to  admit  him  to  appeal  without  payment  of  costs. 

Sect.  XXIX.  From  section  twelve  of  the  act  of  1810. 

Sect.  XXX.  From  section  fourteen  of  the  act  of  1810. 

Sect.  XXXI.  Extends  the  provision  of  the  fourteenth  section  of  the 
act  of  1810,  to  "  all  persons  suing  in  a  representative  character,"  and 
limits  it  in  all  these  instances  to  the  case  of  the  rule  of  reference  having 
been  taken  out  by  the  opposite  party.  If  they  have  forced  th'eir  adversary 
into  an  arbitration,  we  see  no  reason  why  they  should  not  pay  the  costs. 

Sect.  XXXII.  From  section  thirteen  of  the  act  of  1810. 

Sect.  XXXIII.   From  section  one  of  the  act  of  1810. 

Sect.  XXXIV.  From  section  eleven  of  the  act  of  1810. 

Sect.  XXXV.  From  section  one  of  the  act  of  1825. 

Sect.  XXXVI.  Is  compiled  from  the  first  and  eighth  sections  of  the 
act  of  1810. 

Sect.  XXXVII.  From  the  twenty-sixth  and  sixth  sections  of  the  same 
act. 

Sect.  XXXVIII.  From  the  eleventh  section  of  the  act  of  1810,  with 
a  slight  alteration  to  affirm  the  construction  given  by  the  courts. 

Sect.  XXXIX.  Contains  certain  exceptions  to  the  generality  of  the 
provisions  of  the  first  section  authorizing  compulsory  arbitrations. 

The  first  three  of  these  exceptions  are  from  the  act  of  1810.  The  two 
next  are  in  conformity  with  the  decisions  of  the  courts.  The  last  seems 
to  us  required  by  a  due  regard  to  the  interests  of  the  commonwealth. 

Sect.  XL.  The  fortieth  and  seven  following  sections  contain  certain 
provisions  applicable  to  all  classes  of  referees  and  arbitrators.  They 
are  compiled  with  little  alteration  from  the  act  of  1810,  where  they  are  con- 
fined to  arbitrators,  appointed  under  the  compulsory  system,  but  we  per- 
ceive no  good  reason  why  they  shall  not  be  general. 

Sect.  XLVIII.  The  provision  contained  in  this  section  is  taken  from 
the  act  of  1806,  and  appears  to  us  likely  to  produce  good  results  as  a 
general  rule. 

Sect.  XLIX.  From  the  twenty-fifth  section  of  the  act  of  1810,  with  a 
proviso  which  we  think  is  proper  to  obviate  a  doubt. 

Sect.  L.  From  the  nineteenth  sections  of  the  acts  of  1810. 

Sect.  LI.  Adopted  from  the  sixteenth  section  of  the  act  relating  to  the 
organization  of  the  courts. 

Sect.  LII.  From  the  twenty-fourth  section  of  the  act  of  1810. 

Sect.  LIII.   Contains  a  general  provision  for  the  recovery  of  penalties. 
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Remarks  on  the  bill  entitled,  "An  Act  relating  to  Assignees 
for  the  benefit  of  Creditors  and  other  Trustees.'''     Report- 
ed Q>8th  March  1835. 

(See  Act  of  14th  June  1836,  antea,  p.  4<J3.) 

The  design  of  the  bill  is  to  declare  in  what  manner  the  jurisdiction  given 
to  the  several  courts  of  common  pleas  over  trustees  by  the  fourth  article  of 
the  eighteenth  section  of  the  bill  "  relating  to  the  jurisdiction  and  powers  of 
the  courts,"  shall  be  exercised  in  the  principal  cases  usually  arising.  It  is 
not  intended  to  include  all  the  cases  which  may  arise.  In  respect  to  those 
which  are  not  mentioned  in  this  bill,  the  courts  will  proceed  in  conformi- 
ty with  the  practice  in  equity  prescribed  or  adopted  by  the  supreme  court 
of  the  United  States  ;  if  the  provisions  of  the  bill  relating  to  the  jurisdic- 
tion and  powers  of  the  courts  shall  be  adopted  by  the  legislature. 

The*  present  bill  relates  to  several  classes  of  trustees,  viz. : 

1.  Assignees  under  a  voluntary  assignment  for  the  benefit  of  creditors. 

2.  Trustees  under  the  laws  relating  to  insolvent  debtors. 

3.  Trustees  under  the  laws  relating  to  domestic  attachment. 

4.  Trustees  for  other  purposes,  including  herein  all  those  trusts  which 
may  have  been  created  for  charitable  or  other  general  purposes,  or  for  the 
benefit  of  individuals. 

In  respect  to  some  of  these,  particular  provisions  are  necessary.  Cer- 
tain general  regulations  however  are  applicable  to  all.  We  have  there- 
fore arranged  the  several  sections  under  the  following  heads,  viz.: 

1.  Provisions  relating  to  assignees  and  other  trustees  for  the  benefit  of 
creditors,  whether  appointed  by  any  voluntary  assignment,  or  in  pursu- 
ance of  the  acts  of  assembly  relating  to  insolvent  debtors  and  domestic  at- 
tachments. 

2.  Provisions  relating  to  trustees  in  other  cases. 

3.  General  provisions  relating  to  all  assignees  and  other  trustees. 
Under  these  heads,  we  have  combined  all  the  provisions  of  the  present 

law  which  relate  to  the  control  of  the  court  over  assignees  and  other  trus- 
tees, with  some  new  suggestions,  designed  to  render  the  law  more  com- 
plete, and  to  declare  the  method  of  exercising  jurisdiction  in  cases  to 
which  it  is  not  at  present  applied.  For  a  full  explanation  of  our  views  in 
respect  to  trusts  and  trustees,  we  respectfully  refer  to  the  remarks  con- 
tained in  our  last  report  to  the  legislature. 

Sect.  I.  Is  taken  from  the  fourth  section  of  the  act  of  14th  April  1828, 
without  material  alteration. 

Sect.  II.  and  IV.  From  the  first  section  of  the  act  of  2 1  st  March  1831,  al- 
tered so  as  to  authorize  the  court  to  appoint  two  or  more  appraisers.  As  the 
law  now  stands,  if  one  of  the  appraisers  should  decline  or  be  unable  to 
act,  it  is  necessary  to  procure  a  new  appointment,  which  creates  delay 
and  expense.  We  propose  in  section  third,  that  any  two  of  the  appraisers 
may  perform  the  service  required.     In  section  four,  we  propose  that  they 
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shall  receive  the  same  compensation  as  appraisers  of  the  estate  of  a  de- 
cedent, their  duties  being  a  closer  analogy  to  these  than  those  of  audi- 
tors. 

Sect.  V.  and  VI.  From  the  4th  section  of  the  act  of  1828. 

Sect.  VII.  and  VIII.  These  sections  comprise  in  one  rule  the  several 
provisions  of  the  acts  of  24th  March  1818;  29th  March  1823;  and  14th 
April  1828  ;  which  authorizes  citations  to  issue  to  assignees  under  vo- 
luntary assignments,  trustees  under  the  insolvent  laws,  and  trustees 
under  the  domestic  attachment  laws,  to  compel  the  settlement  of  their  ac- 
counts. 

Sect.  IX.  From  the  first  section  of  the  act  of  1828,  altered  so  as  to 
authorize  the  court  by  general  rule,  or  otherwise,  if  the  circumstances 
shall  require  it,  to  direct  the  period  of  publication. 

Sect.  X.  From  the  same  source. 

Sect.  XI.  and  XII.  Contain  a  compilation  of  the  several  provisions  of 
the  acts  of  1818,  1823  and  1831,  which  give  power  to  the  courts  to  in- 
terfere, if  an  assignee  or  trustee  shall  waste  or  mismanage  the  trust  funds, 
&c. 

Sect.  XIII.  Is  new.  It  proposes  a  remedy  for  a  case  not  hitherto  pro- 
vided for  in  our  law. 

Sect.  XIV.  This  section  is  new,  as  a  general  rule,  no  express  provi- 
sion authorizing  a  voluntary  settlement  by  assignees  and  trustees  as  afore- 
said existing.  An  analogous  provision  exists  in  the  act  relating  to  or- 
phans' courts  (sect.  21),  and  we  are  not  aware  of  any  sufficient  reason  why 
assignees  and  trustees  should  not  be  allowed  to  settle  their  accounts  for 
the  time  being,  without  citation,  and  relieve  themselves  from  a  part  of 
the  responsibility  with  which  they  are  burthened  with  respect  to  vouchers, 
&c. 

Sect.  XV.  to  XIX.  The  five  succeeding  sections  relate  to  trustees  for 
other  purposes,  that  is,  all  trusts,  whether  of  a  public  or  private  nature, 
except  such  as  are  created  for  the  benefit  of  creditors,  and  specially  pro- 
vided for  in  the  preceding  sections.  We  have  excepted  also,  testamenta- 
ry trusts,  vested  in  executors  and  administrators,  whenever  they  are  ame- 
nable to  the  orphans'  courts.  These  sections  contain  the  provisions  of 
the  acts  of  17th  February  1818;  22d  March  1825,  and  14th  April  1828; 
relative  to  the  control  of  the  court  over  such  trustees,  with  additions.  We 
have  had  some  difficulty  in  settling  the  jurisdiction  of  the  several  courts  of 
common  pleas  in  respect  to  trustees,  in  consequence  of  their  territorial 
limits.  This  circumstance  was  adverted  to  in  our  last  report  to  the  legis- 
ture,  as  presenting  an  impediment  to  the  establishment  of  a  satisfactory 
system  of  procedure  in  certain  cases.  In  England  and  other  countries, 
possessing  a  court  of  chancery,  or  an  equivalent  tribunal,  whose  jurisdic- 
tion extends  over  the  whole  community,  no  difficulty  is  experienced  in 
managing  the  subject  of  trusts  and  trustees.  With  us  it  is  different.  Each 
court  of  common  pleas  possessing  equal  powers  within  its  proper  county, 
it  becomes  necessary  to  declare  in  which  of  these,  proceedings  not  neces- 
sarily local,  shall  be  commenced.  This  is  a  question,  as  we  have  intimat- 
ed, of  no  easy  solution.  In  the  case  of  trusts,  it  has  appeared  to  us  upon 
the  whole,  best  to  take  the  place  of  residence  of  the  trustee  at  the  time  of 
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the  commencement  or  creation  of  the  trust,  as  the  criterion  for  ascertain- 
ing the  jurisdiction  of  the  court.  This  will  soil  the  great  majority  of  cases, 
since  the  trustee  and  the  trust  property,  and  the  person  creating  the  trust, 
are  generally  within  the  same  county.  Should  the  trustee  remove  out  of 
the  county,  we  have  provided  in  a  subsequent  section  (sect.  35),  that  the 
jurisdiction  of  the  court  shall  not  be  lost  thereby.  Applying  to  this  case  the 
provision  contained  in  section  thirty -live  of  the  fifty-seventh  section  of  the  act 
of  1832,  relating  to  orphans'  courts.  There  are,  we  are  aware,  some  objec- 
tions to  the  method  we  have  proposed  for  determiningrhejurisdiction  of  the 
court,  but  we  think  that  the  advantages  preponderate.  It  is  obviously  right  to 
confine  the  proceedings  in  respect  to  trustees,  to  some  one  court.  Great  mis- 
chief and  embarrassment  would  be  produced  if  every  court  of  common 
pleas  in  which  any  part  of  the  trust  property  was  situate,  had  power  to 
control  the  execution  of  the  particular  trust,  since  there  might  be  as  many 
different  rules  of  action  for  the  trustee,  as  there  were  counties  having  ju- 
risdiction. It  is  not  of  so  much  importance  to  ascertain  in  which  court 
proceedings  ought  to  be  commenced,  as  to  make  the  authority  of  the  court 
in  respect  to  trusts  and  trustees,  co-extensive  with  the  commonwealth. 
Yet  the  most  convenient  court  for  all  parties  should  be  taken,  and  we  think, 
that  the  residence  of  a  trustee  is,  in  the  greater  number  of  cases,  the  most 
convenient.  As,  however,  he  may  remove  from  the  county  after  the  com- 
mencement of  the  trust,  and  acquire  a  residence  in  another  county,  this 
rule  would  impose  upon  the  parties  interested,  the  necessity  of  proceed- 
ing in  the  court  of  the  latter  county,  which  might  be  very  inconvenient. 
We  think,  therefore,  that  the  place  of  residence  at  the  commencement  of 
the  trust  should  ascertain  and  determine  the  jurisdiction  of  the  court. 

We  have  included  corporations  among  the  trustees  liable  to  the  control 
of  the  court.  It  is  not  of  course  intended  by  this  provision  to  declare 
that  corporations  may  be  trustees  in  all  cases,  but  merely  to  provide  for 
those  cases  in  which,  by  law,  they  may  act  in  that  capacity. 

Sect.  XVI.,  XVII.,  XVIII.  and  XIX.  Comprise  the  provisions  of  the 
acts  of  17th  February  1818,  22d  March  1825,  and  14th  April  1828,  rela- 
tive to  trustees.  Section  eighteen  contains  a  provision  relative  to  the  ap- 
pointment of  persons  to  execute  trusts  during  the  minority  or  absence 
of  trustees,  which  is  in  conformity  with  some  suggestions  made  in  our 
last  report. 

The  remaining  sections  of  this  bill  apply  to  all  assignees  and  trustees, 
whether  for  the  benefit  of  creditors  or  others. 

Sect.  XX.  Provides  for  cases  which  have  not  heretofore  been  the 
subject  of  legislation  in  this  state,  in  reference  to  trustees,  though  a 
similar  provision  in  respect  to  executors,  administrators  and  guardians 
exists  in  the  act  of  1832,  relative  to  orphans'  courts. 

Sect.  XXI.  From  the  act  of  1818,  section  four. 

Sect.  XXII.  From  the  third  and  fourth  sections  of  the  act  of  1828 
enlarged,  and  with  a  proviso  taken  from  the  eleventh  section  of  the  act  of 
1832  relating  to  orphans'  courts. 

Sect.  XXIII.  to  XXVI.  Contain  a  compilation  of  the  provisions  of 
the  acts  of  1818,  1823,  1825,  1828  and  1831,  relating  to  the  appointment 
of  new  trustees,  with  the  addition  of  a  case  not  heretofore  provided  for. 
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Sect.  XXVII.  Alters  the  provision  of  the  fourth  section  of  the  act  of 
1831,  so  as  merely  to  authorize  the  discharge  of  the  sureties  of  a  trustee 
from  liability,  for  acts  done  after  his  discharge.  It  appears  to  us  that  the 
act  of  1831  goes  too  far ;  since  by  authorizing  the  court  to  order  the  bond 
of  a  trustee  to  be  cancelled,  it  may  deprive  the  parties  interested  of  a 
remedy  for  anterior  breaches  of  the  trust,  which  cannot  always  be  ascer- 
tained at  ihe  time  of  the  settlement  of  accounts. 

Sect.  XXVIII.  Enlarges  the  provisions  of  the  several  acts  of  assembly 
which  authorize  th»  courts  to  decree  distribution  of  funds  in  the  hands  of 
assignees,  &c,  so  as  to  authorize  them  to  make  all  necessary  and  proper- 
decrees  for  carrying  trusts  into  effect. 

Sect.  XXIX.  This  section  also  enlarges  and  generalizes  a  particular 
provision,  viz.  :  the  first  section  of  the  act  of  1818. 

Sect.  XXX.  From  the  first  section  of  the  acts  of  1825  and  1828. 

Sect.  XXXI.  From  the  fifth  section  of  the  act  of  1828. 

Sect.  XXXII.  Enlarges  the  provisions  of  the  first  section  of  the  act  of 
1818,  and  the  fifth  section  of  the  act  of  1828,  and  renders  them  conform- 
able with  the  fifty-sixth  section  of  the  orphans'  court  act. 

Sect.  XXXIII.  and  XXXV.  In  these  sections  we  have  applied  to  the 
courts  of  common  pleas,  when  acting  as  a  court  of  equity  in  cases  of  trusts, 
the  provisions  of  the  act  of  1832,  relating  to  orphans'  courts,  which  have 
been  found  convenient  in  practice,  and  which  must  of  course  be  familiar 
to  the  judges  of  the  common  pleas. 

Sect.  XXXVI.  From  the  fifth  and  sixth  sections  of  the  two  acts  of 
14th  of  April  1828,  relating  to  assignees  and  other  trustees,  with  an 
alteration  which  allows  three  years  for  an  appeal  in  cases  of  trusts,  other 
than  those  for  the  benefit  of  creditors  :  where  creditors  are  concerned  who 
in  most  instances  live  in  the  same  county,  one  year  may  be  sufficient ; 
but  there  are  many  cases  of  private  trusts  in  which  the  parties  interested 
are  at  a  considerable  distance  ;  in  such  cases  three  years  are  not,  we  think, 
too  long-. 
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Remarks  upon  the  bill  entitled,  "An  Act  relating  to  the  Com- 
mencement of  Actions."     Reported  9th  January  1835. 

(See  Act  of  13th  June  1836,  antea,  p.  501.) 

Sect.  XLV.*  This  and  the  thirty-five  following  sections  relate  to  the 
subject  of  foreign  attachment,  or  the  method  of  proceeding  where  the 
debtor  is  not  a  resident  of  the  commonwealth,  but  has  within  it  property, 
real  or  personal.  Many  of  these  sections  merely  repeat  the  provisions  of 
the  acts  of  assembly  of  1705  and  1789,  with  slight  modifications  of 
phraseology,  and  such  arrangement  of  the  subject  as  we  suppose  to  be 
conducive  to  method  and  perspicuity.  Comments  upon  these  sections 
therefore  do  not  appear  to  be  necessary.  There  are  many  others,  how- 
ever, which  contain  material  additions  to  or  alterations  of  the  existing 
law  or  practice,  and  which  will  be  remarked  upon  in  their  order. 

Sect.  XLVI.  Alters  the  law,  so  far1  as  to  authorize  an  attachment 
against  a  non  resident,  if  he  shall  not  be  actually  in  the  county  in  which 
the  writ  shall  issue.  It  has  been  held  by  the  courts,  under  the  act  of 
1705,  that  if  the  defendant  should  happen  to  be  in  a  remote  part  of  the 
state,  at  the  time  of  issuing  the  writ,  the  attachment  could  not  be  sus- 
tained. This  case,  we  think,  was  not  in  contemplation  of  the  legislature. 
In  respect  to  a  non  resident  defendant,  we  think  that  a  creditor  is  not 
bound  to  make  inquiries  in  all  the  counties  of  the  commonwealth  before 
issuing  his  writ,  and  that  the  hardship  upon  him,  of  setting  aside  an  at- 
tachment upon  the  ground  mentioned,  is  very  great ;  because  it  is  not 
probable  that  he  would  be  acquainted  with  the  fact  of  the  defendant's 
presence  in  a  distant  county ;  and  if  the  fact  were  made  known  to  him,  it 
would  avail  him  little,  since  the  defendant  would  probably  have  left  the 
commonwealth  before  a  writ  could  be  served  upon  him  under  such  cir- 
cumstances. We  see  nothing  in  principle  to  forbid  the  amendment  of  the 
law  in  this  respect.  Of  course  it  will  have  no  operation  against  residents 
of  the  state. 

Sect.  LI.  and  LIII.  In  these  two  sections,  and  in  the  sixty-seventh  and 
four  following  sections,  we  have  endeavoured  to  provide  for  a  serious  de- 
fect in  the  present  law,  viz.  in  the  method  of  proceeding  where  real  estate 
is  attached.  The  object  has  been  to  suggest  such  regulations  as  will  be 
most  likely  to  give  notice  to  all  persons  interested,  to  secure  the  lien  of 
the  attachment,  and  to  secure  the  rents  and  profits  of  the  estate  for  the 


*  Sections  forty-five,  forty-six,  &c.  &c.  of  the  original  act,  as  reported,  now 
stand  in  the  act  as  adopted  by  the  legislature  respectively,  sections  forty-three,  forty- 
four,  &c.  &c.  Sections  seventy-two  and  seventy-three  are  now  consolidated  into 
section  seventy.  Section  eighty,  of  the  original  act,  is  now  section  seventy-seven  ; 
and  section  seventy-nine  is  now  section  seventy- eight. 
n.— 87 
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benefit  of  whom  it  may  concern.  We  hope  that  the  suggested  amend- 
ments will  be  acceptable. 

Sect.  LXVI.  The  provision  of  this  section  is  entirely  new  to  our  prac- 
tice ;  but  we  think  that  it  is  not  objectionable  in  principle,  while,  in  some 
instances,  it  may  be  the  means  of  preventing  injustice.  We  have  reason 
to  believe  that  cases  have  occurred  of  a  defendant  in  a  foreign  attachment 
being  unable  to  find  the  bail  required,  and  therefore,  although  he  had  a 
substantial  defence  to  the  claim,  or  a  part  of  it,  he  was  not  allowed  by  the 
existing  law  to  offer  any  defence.  If  this  section  should  be  adopted  by 
the  legislature,  it  will  give  such  a  defendant  the  opportunity  of  making 
a  defence  upon  the  merits,  without  depriving  the  plaintiff  of  his  lien  upon 
the  goods  or  the  estates  attached. 

Sect.  LXXII.  to  LXXVIII.  The  seventy-second  and  six  following  sec- 
tions, are  suggested  with  the  view  of  removing  difficulties  that  occasion- 
ally happen  in  practice,  where  there  are  two  or  more  joint  debtors,  and 
one  or  more  of  them  are  not  liable  to  a  foreign  attachment.  In  such 
cases,  it  happens  sometimes  that  the  resident  defendants  are  insolvent ; 
and  as  the  plaintiff  cannot  proceed  against  the  absent  defendants  by  attach- 
ment, under  the  existing  practice,  his  remedy  is  not  adequate.  We  are 
not  aware  of  any  substantial  objections  to  the  alteration  of  the  law  in  the 
manner  we  have  suggested. 

Sect.  LXXIX.  Is  in  accordance  with  the  decision  of  the  supreme  court 
in  the  case  of  Bushel  v.  The  Commonwealth  Insurance  Company,  15 
Serg.  fy  Rawle  173. 

Sect.  LXXX.  This  section  is  founded  upon  the  same  principle  as  that 
immediately  preceding.  Since  the  act  of  1819,  females  are  not  liable  to 
arrest  for  debt,  and  it  has  been  doubted  whether  a  foreign  attachment  will 
lie  against  them,  or  if  an  attachment  can  be  sustained,  whether  special 
bail  can  be  put  in  by  a  female  to  dissolve  it.  This  section  places  them 
upon  the  same  footing  in  respect  to  bail  as  foreign  corporations. 


Remarks  on  the  bill  entitled,  "  An  Act  relating  to  Domestic 
Attachments."     Reported  28th  March  1835. 

(See  Act  of  13th  June  1836,  antea,  p.  507.) 

Several  acts  have  been  passed  by  the  legislature  with  the  view  of  ren- 
dering the  property  of  absent  debtors  liable  to  their  creditors.  The  earli- 
est to  which  we  have  access  was  adopted  in  .1699  (MS.  Laws).  In 
1723,  an  act  was  passed  "  to  rectify  proceedings  upon  attachments."  It 
appears  from  the  preamble,  that  the  distinction  which  now  prevails 
between  foreign  and  domestic  attachments,  was  then  not  understood  or 
attended  to  in  practice.  By  that  act  the  course  of  proceeding  was  dis- 
tinctly marked  out.  Many  of  its  principal  provisions  were  taken  from 
the  British  statutes  of  bankruptcy,  the  cases  being  nearly  the  same. 
This  act  continued  in  force  until  the  year   1807,  when  the  system  was 
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revised,  and  some  additional  provisions  adopted,  by  which  the  practice 
has  since  been  regulated.  In  the  accompanying  bill  we  have  compiled 
all  the  provisions  extant  of  the  acts  of  1723  and  1807,  with  some  modi- 
fications and  some  additional  regulations,  which  appeared  to  us  expedient 
for  the  protection  of  debtors,  or  the  convenient  administration  of  the 
system  in  respect  to  creditors.  We  would  gladly  have  gone  further,  and 
extended  the  scheme  of  the  act  so  as  to  embrace  all  cases  of  insolvency, 
and  give  relief  to  debtors  as  well  as  creditors  ;  in  short,  to  erect  upon  it 
a  system  of  bankruptcy,  for  which  it  furnishes  a  satisfactory  foundation, 
but  for  the  difficulties  presented  by  the  constitution  of  the  United  States, 
to  which  we  have  adverted  in  our  last  report  to  the  legislature.  These 
difficulties  we  fear  will  be  found  insuperable,  so  long  as  a  discharge  under 
the  bankrupt  or  insolvent  law  of  one  state  shall  be  held  to  be  inoperative 
upon  citizens  of  another  state. 

In  the  following  remarks  we  shall  merely  state  the  sources  from  which 
the  several  sections  are  derived,  and  the  alterations  or  additions  suggested. 

Sect.  I.  Declares  the  cases  in  which  a  domestic  attachment  may  be 
issued,  and  the  court  which  shall  have  jurisdiction.  The  first  branch  of 
this  section  is  taken  from  the  first  section  of  the  act  of  1807.  In  the  last 
paragraph  we  have  extended  the  process  to  the  case  of  a  person  non  resi- 
dent in  the  commonwealth,  but  who  is  personally  present  in  the  county, 
and  conceals  himself  or  otherwise  avoids  the  service  of  process.  A  recent 
instance  in  the  city  of  Philadelphia  has  proved  the  expediency  of  a  pro- 
vision of  this  kind.  It  appears  to  us  that  the  foreign  attachment  and 
domestic  attachment  ought,  together,  to  cover  the  whole  ground  and  leave 
no  defect  of  justice.  In  the  case  we  have  mentioned,  a  foreign  attachment 
could  not  be  maintained,  because  the  debtor  is  actually  within  the  county, 
and  in  consequence  of  his  confinement  or  concealment  a  capias  cannot  be 
served  upon  him.  The  remedy  seems  to  be  to  extend  the  writ  of  domes- 
tic attachment  to  meet  such  cases. 

Sect.  II.  Is  taken  from  the  first  section  of  the  act  of  1807. 

Sect.  III.  In  the  third  section  we  have  given  the  form  of  the  writ. 
The  form  at  present  used  is  unsuitable  to  the  case,  as  it  implies  that  the 
defendant  is  to  appear  at  the  return  of  the  writ  and  answer  the  particular 
plaintiff,  whereas  in  these  respects  the  scheme  of  the  domestic  attachment 
laws  differs  from  other  proceedings. 

Sect.  IV.  Is  from  the  third  section  of  the  act  of  1723. 

Sect.  V.  From  the  fourteenth  section  of  the  act  of  1807. 

Sect.  VI.  Is  new.  The  provision  is  adopted  from  the  bill  relating  to 
foreign  attachment,  and  is  intended  to  give  notice,  so  as  to  guard  against 
sales  or  mortgages  of  the  real  estate  of  the  debtor,  after  the  attachment 
executed. 

Sect.  VII.  Is  new.  In  a  case  decided  by  the  court  of  common  pleas 
of  the  county  of  Philadelphia,  reported  in  1  Browne  282 ;  an  attachment 
was  dissolved  in  consequence  of  the  debt  of  the  particular  creditor,  by 
whom  the  attachment  was  laid,  not  being  due  at  the  date  of  the  attach- 
ment. In  such  case,  the  whole  proceeding  would  be  at  end,  and  the 
other  creditors  would  be  under  the  necessity  of  beginning  anew.     To 
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prevent  this  inconvenience,  which  implies  also  the  loss  of  the  lien,  we 
propose  that  any  other  creditor  may,  on  proof  of  his  debt,  suggest  his 
name  upon  the  record,  and  prosecute  the  writ.  A  similar  provision  is  to 
be  found  in  the  laws  of  some  other  states. 

Sect.  VIII.  Is  from  the  second  section  of  the  act  of  1807. 

Sect.  IX.  and  XII.  The  four  next  sections  are  designed  to  supply  the 
means  of  rendering  the  attachment  effectual  in  other  counties,  with  the 
least  inconvenience  and  expense  to  persons  concerned.  It  appears  to 
have  been  the  intention  of  the  framers  of  the  acts  of  1723  and  1807,  to 
divest  the  debtor  of  his  estate  in  all  parts  of  the  commonwealth,  by  force 
of  a  writ  of  domestic  attachment  issued  in  any  one  county  ;  but  no  means 
were  provided  for  giving  notice,  and  no  method  of  proceeding  in  other 
counties  was  pointed  out.  We  propose  in  these  sections  that  testatum 
writs  of  attachment  may  be  issued  to  any  other  county,  upon  which  the 
sheriff  of  such  county  is  to  proceed  in  certain  respects  as  upon  testatum 
executions,  and  that  the  court  of  such  other  county  shall  be  auxiliary  to 
the  original  court  in  carrying  the  attachment  into  effect. 

Sect.  XIII.  Is  taken  from  the  third  section  of  the  act  of  1807,  with 
some  alterations  of  minor  consequence. 

Sect.  XIV.  From  the  twelftii  section  of  the  act  of  1807. 

Sect.  XV.  Is  new  as  a  positive  provision.  Whatever  may  have  been 
the  practice  as  to  requiring  security  from  trustees,  we  think  it  right  to 
give  power  to  the  court  in  express  terms.  There  may  be  cases  in  which, 
considering  the  amount  of  money  to  be  received  by  the  trustees,  security 
may  be  of  the  highest  importance. 

Sect.  XVI.  From  the  fourth  section  of  the  act  of  1807,  with  addition, 
which  seems  to  us  expedient. 

Sect.  XVII.  From. the  twelfth  section  of  the  act  of  1807. 

Sect.  XVIII.  Is  from  section  eight  of  the  same  act.  We  have  altered 
the  original  provision,  so  as  to  dispense  with  the  advertisement  in  the  city 
of  Philadelphia,  which  by  that  act  was  made  necessary  in  all  cases  ;  and 
we  propose  to  require  the  trustees  to  give  notice  for  six  weeks,  in  one 
newspaper  in  the  county,  and  in  such  other  manner  as  the  court  shall  di- 
rect. This  will  enable  the  court  to  cause  notice  to  be  given  according  to 
the  circumstances  of  the  case,  which  of  course  vary  with  the  condition  in 
life  of  the  defendant,  and  the  greater  or  less  extension  of  his  business  and 
pursuits. 

Sect.  XIX.  Is  from  the  fourth  section  of  the  act  of  1807,  with  an  ad- 
dition relating  to  liens  upon  the  estate  of  the  defendant,  which  we  sup- 
pose has  always  been  understood  to  be  the  law.  To  prevent  any  doubt, 
we  have  thought  it  best  to  declare  the  rule  in  express  terms. 

Sect.  XX.  Is  from  the  same  section,  the  arrangement  and  phraseology 
being  somewhat  different.  The  first  three  provisoes  are  substantially 
the  same  as  at  present.  The  last  has  been  added  by  us  to  make  the  law 
in  this  respect  conform  to  the  humane  provisions  which  the  legislature 
has  adopted  "  for  the  comfort  of  the  poor."  We  think  there  will  be  no 
dissent  in  any  quarter  to  this  amendment. 

Sect.  XXI.  and  XXVI.  The  six  following  sections  relate  to  the  powers 
and  authorities  of  the  trustees  ;  in  respect  to  which  some  modifications  are 
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proposed.  The  twenty-third  and  twenty-fourth  sections  are  from  the 
ninth  section  of  the  act  of  1807,  with  the  addition  of  words  limiting  the 
power  of  the  trustees  to  compel  the  attendance  and  evidence  of  witnesses, 
to  the  case  of  persons  residing  within  the  county.  In  all  other  cases,  we 
propose,  in  section  twenty-seven,  that  the  trustees  shall  proceed  by  inter- 
rogatories administered  through  the  aid  of  the  court,  of  the  county,  in  which 
garnishees  and  other  persons  reside.  We  think  too,  that  the  authority  of 
the  trustees  in  respect  to  persons  whom  they  may  summon  and  examine, 
is  not  sufficiently  guarded  in  the  present  law,  and  therefore  that  is  liable 
to  be  abused.  In  section  twenty-live,  we  propose  to  authorize  any  person 
arrested  or  detained  by  virtue  of  a  warrant  from  such  trustees,  to  give  bail  for 
his  appearance  at  the  next  court,  to  answer  such  interrogatories  as  may 
be  propounded  to  him,  under  the  direction  of  the  court.  Some  delay 
may  take  place  in  consequence  of  this;  but  it  is  certainly  better  that  an 
investigation  should  be  postponed,  than  that  a  citizen  should  be  kept  in 
prison  at  the  discretion  of  the  trustees,  when  his  refusal  to  answer  may 
in  fact  be  justifiable.  The  twenty-eighth  section  is  also  from  the  ninth 
section  of  the  act  of  1807,  with  an  addition,  which  restrains  the  trustees 
from  breaking  open  houses,  &c,  except  in  the  day  time.  This  restriction 
is  found  in  the  bankrupt  laws,  from  which  the  provision  of  the  acts  of 
1723  and  1807  were  taken,  and  is  obviously  proper. 

Sect.  XXVII.  From  section  five  of  the  act  of  1807. 

Sect.  XXVIII.  From  section  seven  of  the  same  act. 

Sect.  XXIX.  From  section  six  of  the  same  act,  with  an  alteration, 
postponing  the  period  of  sale  of  the  defendant's  estate  and  effects,  until 
after  the  expiration  of  six  months  from  the  first  notice  given.  In  a  sub- 
sequent section,  we  have  provided  for  a  dissolution  of  the  attachment,  if 
the  defendant  shall  disprove  the  allegations  upon  which  it  was  founded, 
at  any  time  before  distribution.  The  reasons  for  this  alteration  will  be 
stated  in  our  remarks  upon  that  section. 

Sect.  XXX.  From  section  eight  of  the  act  of  1723,  with  some  altera- 
tions accommodating  the  provision  to  the  present  state  of  things.  We 
have  added  a  clause  authorizing  the  trustees  to  sell  perishable  goods  at 
any  time. 

Sect.  XXXI.  and  XXXIII.  The  next  three  sections  alter  the  law,  so 
far,  as  to  extend  the  time  of  settling  accounts  and  making  distribution,  and 
also  provide  a  method  of  proceeding,  for  determining  disputed  claims,  in 
analogy  to  the  proceedings  on  the  settlement  of  the  accounts  of  assignees, 
executors,  &c,  which  we  think  preferable  to  the  present  method. 

Sect.  XXXIV.  Is  from  the  eleventh  section  of  the  act  of  1807. 

Sect.  XXXV.  and  XXXVI.  From  the  tenth  section  of  the  same  act. 

Sect.  XXXVII.  Is  from  the  seventeenth  of  the  same  act. 

Sect.  XXXVIII.  Is  from  the  third  section  of  the  same  act. 

Sect.  XXXIX.  The  thirteenth  section  of  the  act  of  1807,  declares  that 
if  the  debtor  "  shall  at  any  time  during  the  term  to  which  the  process  was 
returnable,  disprove  the  facts  of  absconding,  absence  or  concealment,  upon 
which  the  attachment  was  grounded,  the  court  shall  and  may  dissolve  the 
same."  We  think  that  the  provision  does  not  sufficiently  guard  the 
rights  of  absent  citizens.     When  it  is  considered  that  the  attachment  may 
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be  issued  only  a  few  days  before  the  commencement  of  the  term,  and  that 
in  some  counties  the  term  continues  only  one  week,  aud  the  process  of 
attachment  may  be  sued  out  with  malicious  motives,  during  the  temporary 
absence  from  home  of  an  inhabitant  of  the  commonwealth,  and  that  the 
period  now  given  to  him  to  apply  for  the  dissolution  of  the  attachment, 
may  expire  before  he  can  hear  of  its  having  been  laid,  it  will  be  apparent 
that  great  injustice  may  be  done  under  the  present  law.  There  is  no 
great  hardship,  we  think,  upon  creditors,  in  enlarging  the  time,  since  in 
a  personal  action  against  the  debtor  they  would  not,  in  general,  obtain  the 
amount  of  their  claims  in  a  shorter  time,  and  we  do  not  propose  to  alter 
the  present  law  in  respect  to  the  appointment  of  trustees.  They  will  be 
appointed  at  the  first  term,  and  will  proceed  to  ascertain  the  amount  of 
debts  and  assets,  and  get  the  business  of  their  trust  in  readiness  for  the 
sale  of  the  debtor's  property,  which  we  propose  to  postpone,  until  after 
the  expiration  of  six  months  (with  the  exception  of  perishable  goods)  in 
order,  that  if  the  attachment  shall  be  dissolved  within  that  time,  the  pro- 
perty may  be  restored  in  its  former  condition  to  the  defendant.  The  pro- 
cess of  attachment  is  broad  and  sweeping  in  its  operation,  and  it  is  pos- 
sible that  great  abuse  may  be  practised  under  colour  of  it.  In  the  case  of 
foreign  attachment,  three  terms  elapse  before  judgment  can  be  entered 
against  the  defendant,  and  a  year  is  given  to  him  after  execution,  to  come 
in  and  disprove  the  debt.  It  will  be  seen  that  provision  is  made  for  the 
protection  of  purchasers  and  persons  who  have  paid  money  to  the  trustees, 
by  the  clause  which  declares  that  no  sale  by,  or  payment  to,  the  trustee 
shall  be  invalidated,  when  made  in  conformity  with  law.  We  trust  that 
the  reasons  which  we  have  suggested  will  induce  the  legislature  to  adopt 
the  proposed  alteration. 

Sect.  XL.  This  provision  is  new.  It  is  intended  to  give  the  court 
power  to  act,  according  to  the  circumstance  of  the  case,  in  respect  to  the 
costs,  if  an  attachment  shall  be  dissolved.  It  may  be,  that  the  conduct  of 
a  defendant  has  been  such  as  to  lead  to  an  honest  belief  that  he  had  ab- 
sconded or  otherwise  made  himself  liable  to  the  attachment  law  ;  though 
in  point  of  fact  the  allegations  should  not  be  sustained,  and  it  would  be- 
come necessary  to  dissolve  the  attachment.  In  such  case  it  may  be  pro- 
per to  exempt  the  creditor  suing  the  writ,  from  the  payment  of  costs. 

Sect.  XLI.  Is  from  section  seventeen  of  the  act  of  1807. 

Sect.  XLII.  Is  from  section  eighteen  of  the  same  act. 

Sect.  XLIII.  In  this  section  we  have  provided  for  an  appeal  to  the 
supreme  court  from  the  final  decision  of  the  common  pleas,  in  cases  of 
domestic  attachment.  It  is  not  certain  that  either  party  has  any  specific 
remedy  at  present,  in  case  of  alleged  errors  in  the  common  pleas.  It  has 
been  decided  by  the  supreme  court,  that  a  writ  of  error  will  not  lie  (3 
Serg.  8p  Eaiole  410),  the  proceedings  not  being  according  to  the  course  of 
the  common  law.  It  appears  to  us  that,  upon  the  whole,  the  method  of 
removing  the  case  by  appeal,  is  best  suited  to  the  character  of  the  pro- 
ceedings. 
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Remarks  upon  the  bill  entitled,  "  An  Act  relating  to  the  At- 
tachment of  Vessels."     Reported  4th  January  1836. 

(See  Act  of  13th  June  1836,  antea,  p.  514.) 

This  bill  is  derived  principally  from  the  following  acts,  viz.  :  the  act  of 
the  27th  March  1784,  to  secure  persons  employed  in  building  and  fitting 
ships  and  vessels  for  sea,  &c,  for  their  work  and  materials.  (2  Smith's 
Laws  92.)  The  supplement  to  that  act,  passed  the  9th  February  1793, 
(3  Smith's  Laws  89.)  The  act  of  5th  March  1819,  extending  the  pro- 
visions of  the  before  mentioned  acts  to  coppersmiths,  brass-founders, 
coopers  and  venders  of  sail  cloth;  and  the  11th  April  1825  [P.  L.  162), 
extending  the  benefit  of  the  same  acts  to  lumber  merchants.  We  have 
introduced  some  new  provisions,  and  have  added  some  forms.  The  bill, 
though  a  short  one,  is  important  to  several  of  the  counties  of  the  com- 
monwealth, but  especially  so  to  the  city  and  county  of  Philadelphia.  It 
is  so  nearly  connected  in  its  object,  and  so  similar  in  its  provisions  to  the 
laws  securing  a  lien  to  mechanics  upon  buildings  erected  by  them,  and 
persons  furnishing  the  materials  for  their  construction,  that  it  may  be 
supposed  we  ought  to  have  compiled  both  under  one  title.  But  the  last 
mentioned  acts  admit  of  much  greater  extension  than  the  one  under  con- 
sideration, and  there  are  necessarily  some  diversities  in  the  proceeding  to 
enforce  the  law  in  the  two  classes  of  cases  ;  so  that  nothing  would  have 
been  gained  in  brevity  by  consolidation.  We  shall  add  only  a  few  re- 
marks upon  such  of  the  sections  as  contain  new  matter  and  the  references. 

Sect.  I.  This  section  is  derived  from  the  act  of  27th  March  1784,  sec- 
tion two. 

Sect.  II.  This  section  is  from  the  same  act,  section  six.  See  3  Yeates 
392  ;  Hopkinson? s  Admiralty  Decisions  131. 

Sect.  III.  This  section  is  from  the  act  of  27th  March  1784,  section 
two ;  5th  March  1819,  section  one  ;   11th  April  1825,  section  two. 

Sect.  IV.  This  section  is  from  the  act  of  27th  March  1784,  section 
three. 

Sect.  V.  This  section  is  from  the  same  act,  section  four. 

Sect.  VI.  This  section  is  new  in  terms,  but  implied  by  the  act  of  27th 
March  1784,  section  four. 

Sect.  VII.  This  section  is  from  the  act  of  27th  March  1784,  section 
four. 

Sect.  VIII.  This  section  is  new  in  terms,  but  suggested  by  the  act  of 
27th  March  1784,  section  three,  and  the  act  of  9th  February  1793,  sec- 
tion one.  The  form  given  supplies  the  place  of  a  writ  of  attachment,  and 
the  monition  usual  by  the  practice  of  admiralty  courts.  (HaWs  Practice 
132,  134.) 

Sect.  IX.  This  section  is  new.  A  similar  provision  exists  in  the  laws 
of  a  neighbouring  state.  It  is  important  in  order  to  avoid  a  conflict  of 
jurisdiction. 

Sect.  X.  This  section  is  also  new.  The  law,  as  it  now  is,  does  not 
provide  sufficiently  for  the  interest  of  absent  owners.     It  may  occur  that 
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the  commander  of  the  vessel  may  have  an  interest  adverse  to  that  of  the 
owner,  or  he  may  be  otherwise  so  situated  as  to  prevent  speedy  informa- 
tion of  the  attachment  being  given  to  the  owner.  This  section  will  re- 
move the  defect.  The  last  clause  is  designed  to  enable  the  court  to  make 
a  general  decree,  ascertaining  the  amount  necessary  to  be  raised  within 
three  months  after  the  attachment,  if  the  proceeding  in  other  respects  is 
matured  for  a  decree.  It  should  be  considered  in  connection  with  sec- 
tions fifteen  and  sixteen. 

Sect.  XI.  This  section  is  derived  from  the  act  of  27th  March  1784, 
section  five. 

Sect.  XII.,  XIII.  and  XIV.  These  sections  are  from  the  act  of  9th 
February  1793,  section  one. 

Sect.  XV.  This  section  is  in  part  new.  The  limitation  of  three 
months  is  designed  to  give  opportunity  for  presenting  claims  against  the 
vessel  under  the  attachment,  according  to  the  notice  required  by  the  third 
clause  of  section  ten.  This  section  also  proposes  that  the  court  may  de- 
cree the  sale  of  the  tackle,  apparel  and  furniture  of  the  ship,  without  the 
vessel,  where  the  claims  may' be  satisfied  in  this  manner.  It  is  a  hard- 
ship upon  the  owner  to  require  the  sale  of  the  vessel,  except  in  cases 
where  the  amount  required  could  not  be  raised  without  the  sale  of  the 
vessel  itself.  The  form  given  is  new  in  terms,  but  is  very  similar  to  the 
form  in  use.     See  the  act  of  9th  February  1793,  section  one. 

Sect.  XVI.  This  section  is  new  in  terms,  but  implied  by  the  provi- 
sions of  the  acts  in  force.  The  last  clause  of  section  ten,  was  introduced 
with  a  view  to  distribution,  pro  rata,  in  cases  of  deficiency  to  pay  all  the 
claims. 


Remarks  upon  the  bill  entitled,  "  An  Act  relating  to  Bonds 
with  Penalties,  and  Official  Bonds"  Reported  4th  Jan- 
uary 1836. 

(See  Act  of  14th  June  1836,  antea,  p.  528.) 

Sect.  I.  to  V.  These  sections  are  derived,  with  verbal  alterations, 
from  the  statute  8  and  9  William  III.,  ch.  11,  section  8,  Rob.  Dig.  142. 
The  rules  of  pleading  at  common  law,  required  that  the  plaintiff  should 
allege  but  a  single  breach  of  the  agreement  secured  by  the  penalty, 
but  upon  the  proof  of  a  single  breach,  the  plaintiff  was  entitled  to  a  judg- 
ment for  the  whole  penalty.  Previous  to  this  statute,  the  defendant  was 
obliged  to  go  into  chancery  to  get  relief  against  the  penalty,  and  that  court, 
in  order  to  grant  it,  would  direct  an  issue  of  quantum  damnificatus  {Doug- 
lass's Hep.  49).     One  object  of  the  statute,  was  to  avoid  this  necessity. 
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Although  carelessly  penned,  it  was  obviously  made  for  the  benefit  of  de- 
fendants, and  on  that  ground  the  provision  of  the  statute,  that  "  the  plain- 
tiffs may  assign  as  many  breaches,"  &c.  has  been  deemed  compulsory 
upon  them,  and  operative  to  prevent  them  from  proceeding  as  at  common 
law,  for  the  penalty.  This  act  is  highly  remedial.  It  is  designed  to  give 
relief  to  plaintiffs  commensurate  with  the  damage  sustained,  and  to  pro- 
tect defendants  from  demands  not  due  in  conscience,  and  supersede  the 
necessity  of  proceeding  in  equity.  As  we  have  no  court  of  chancery,  it 
is  probable  that  our  courts  would,  without  the  aid  of  that  statute,  in  some 
form,  have  done  the  same  thing. 

In  these  sections  under  consideration,  we  have  in  several  instances  adopt- 
ed the  construction  rather  than  the  letter  of  the  statute.  1  Wins  Saund. 
Rep.  58,  notes ;  6  T.  Rep.  540,  G36,  637 ;  Hurl,  on  Bonds  129. 

We  will  only  add,  that  the  object  of  these  sections  is  merely  to  provide 
a  mode  of  practice  where  the  plaintiff  is  not  entitled  in  equity  to  the  entire 
sum,  and  not  to  vary  the  rights  of  the  parties  where  the  precise  sum  is  of 
the  essence  of  the  agreement,  or  in  the  nature  of  stipulated  damages.  4 
Burr.  2225  ;  2  Bos.  fy  Pull.  350;  2  Ath.  328 ;  3  Ath.  395. 

Sect.  VI.  This  section  relates  to  suits  upon  bonds  given  by  public  offi- 
cers, or  by  persons  appointed  by  authority  of  law  to  execute  any  public 
trust.  It  includes  the  official  bonds  of  sheriffs,  coroners,  constables,  re- 
corders, registers,  prothonotaries,  clerks,  inspectors,  auctioneers :  also, 
the  bonds  of  executors,  administrators,  guardians,  committees  of  lunatics, 
assignees,  receivers  and  other  persons  charged  with  the  execution  of  pri- 
vate trusts.  The  design  of  the  section  is  to  assimilate  the  practice  in  all 
these  cases,  and  in  some  respects  to  alter  the  law.  It  is  derived  in  part 
from  the  following  acts,  viz. :  27th  March  1713,  sections  fourteen  and  fif- 
teen;  28th  March  1803,  section  four;  20th  March  1810,  section  twenty- 
nine;  13th  March  1827,  section  two ;  15th  March  1832,  section  forty- 
four.  The  whole  section,  (considered  with  reference  to  its  object)  may 
be  deemed  new  matter,  although  it  contains  many  provisions  with  the 
application  of  which  our  courts  are  familiar. 

The  detail,  which  was  indispensable  to  the  purpose  in  view,  will  super- 
sede the  necessity  of  remark  upon  the  particular  clauses. 


(See  INSPECTIONS,  post,) 
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Remarks  on  the  bill  entitled,  "  ^4?z  >4c£  relating  to  Counties 
and  Townships,  and  County  and  Township  Officers" 
Reported  31st  December  1832. 

(See  Act  of  15th  April  1834,  antea,  p.  132,  141.) 

The  bill  now  submitted  to  the  legislature,  entitled  "  An  act  relating  to 
counties  and  townships,  and  to  county  and  township  officers,"  comprises 
a  subject  which,  perhaps  more  than  any  other  part  of  our  municipal  law, 
requires  the  revision  and  amendment  contemplated  by  the  resolutions  from 
which  our  authority  has  been  derived.  In  the  course  of  the  examination, 
which  it  has  been  our  duty  to  make,  of  the  existing  law,  we  have  found 
upwards  of  one  hundred  acts  of  assembly,  bearing  upon  the  subject,  all 
of  them  necessary  to  an  adequate  knowledge  of  our  internal  arrangements, 
many  of  them  obscure  in  meaning,  some  contradictory  in  their  enact- 
ments, and  some,  of  which  great  doubts  may  exist  whether  they  are  ope- 
rative as  laws,  or  have  been  repealed  by  disuse  or  implication.  The 
provisions  of  this  bill,  except  such  as  are  new,  have  been  derived  from 
seventy-three  acts  of  assembly,  scattered  over  the  different  volumes  of  our 
code,  and  not  easily  collected  even  by  a  diligent  inquirer. 
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It  has  been  our  endeavour  to  digest  them  into  a  moderate  compass,  to 
arrange  them  in  convenient  order,  and  to  add  such  new  provisions  as 
seemed  to  be  called  for  by  the  enlarged  population  and  increased  inter- 
course of  the  state,  or  to  be  necessary  for  the  harmonious  working  of  the 
system.  The  existing  division  of  the  commonwealth  into  counties  and 
townships,  which  in  its  principal  features  was  copied  from  England,  and 
prevails  with  little  variation  throughout  the  United  States,  appears  to  us 
well  calculated,  upon  the  whole,  fur  the  public  good.  In  the  government 
of  these  divisions,  however,  there  is  not  the  same  uniformity,  throughout 
the  union,  nor,  indeed,  throughout  this  commonwealth.  Certain  provi- 
sions have  been  made  for  particular  counties  and  townships,  which  do 
not  apply  to  all,  though  they  appear  to  us  to  be  generally  beneficial  in 
their  character.  We  think  it  desirable,  that  the  main  features  of  munici- 
pal arrangement  should  be  the  same  throughout  the  state.  We  think  it 
also  desirable,  that  townships  should  be  assimilated  to  counties,  in  respect 
to  the  mode  of  government,  for  the  sake  of  regularity  in  the  system,  and 
because  we  believe  that  the  present  system  of  county  government  is,  upon 
the  whole,  the  best  that  can  be  adopted  for  the  purpose.  It  may  be  pro- 
per here  to  remark,  that  we  intend  by  county  officers,  those  only  who 
are  elected  by  the  people  of  the  several  counties,  for  county  purposes. 
Prothonotaries,  registers,  recorders,  &c,  being  appointed  by  the  execu- 
tive of  the  commonwealth,  appear  to  us  to  be  properly  state  officers,  al- 
though acting  in  and  for  the  several  counties  ;  and  have,  certainly,  no 
immediate  connexion  with  the  county  organization.  They  are  not, 
therefore,  embraced  in  the  present  bill,  but  will  be  arranged  under  a 
different  head. 

In  the  accompanying  remarks  upon  the  several  sections,  will  be  found 
such  further  explanation  as  may  be  material  to  a  correct  understanding  of 
the  bill. 

Sect.  I.  In  this  section,  we  have  enumerated  the  several  counties  in 
the  state,  in  the  order  in  which  they  were  established  by  the  successive 
acts  of  assembly,  beginning  with  the. year  1682,  the  foundation  of  the 
commonwealth,  and  ending  with  the  act  of  2d  March  1831,  for  the  erec- 
tion of  the  county  of  Juniata. 

Sect.  II.  In  the  existing  laws,  relating  to  county  rates  and  levies,  and 
in  various  other  acts,  the  city  of  Philadelphia  is  frequently  mentioned  in 
connexion  with  the  several  counties  in  the  state.  We  presume  that  it 
was  not  necessary  to  provide  in  express  terms,  that  a  general  regulation 
for  all  the  counties  should  embrace  the  city  of  Philadelphia,  because  we 
suppose  that,  except  for  certain  corporate  or  internal  purposes,  every  city 
forms  an  integral  part  of  the  county  in  which  it  is  situate.  Still,  as  we 
find  the  practice  to  have  prevailed  of  naming  the  city  of  Philadelphia,  we 
have  been  apprehensive  of  creating  doubts,  by  an  omission  of  it  in  this 
and  other  bills  ;  and  to  avoid  the  necessity  of  repetition,  we  have  intro- 
duced the  present  section,  which,  therefore,  merely  generalizes  what  al- 
ready exists  in  particular  provisions. 

Sect.  III.  The  three  and  four  following  sections,  suggest  some  pro- 
visions which  are  new  to  our  statute  law,  as  positive  regulations,  but 
which  appear  to  us  to  be  necessary  to  remove  doubts  and  difficulties 
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which  have  occurred  in  relation  to  the  corporate  character  of  counties 
and  townships.     It  has  been  several  times  intimated  from  the  bench, 
that  legislation  was  necessary  on  this   subject.     It   is  well  known  that 
counties  and  townships,  as  such,  have  frequent  occasion  to   enter  into 
contracts,  and  to  take  and  hold  property;  and  it  is   plain,  that  without 
some  of  the  capacities  and  powers  of  a  corporation,  great  inconveniences 
must   be  experienced   by  them    in    the   transaction  of  public  business. 
Hence,  in  some  of  the  states   of  this  union,  we   find  that  counties  and 
townships  are  treated  by  the  judges  as  quasi  corporations;  that  is,  pos- 
sessed of  corporate  powers  for  a  {ew  specified  purposes  only.     We  are 
not  aware  that  any  opinion  has  been  expressed  by  our  own  courts  on  this 
subject;  and  whatever  may  be  the  views  of  professional  persons  in  rela- 
tion to  it,  we  think  that  it  is  expedient  for  the  legislature  to  settle  the 
question  definitively.     By  our  system,  the  commissioners  of  a  county  are 
the  organs  and  agents  of  the  people  of  the  county,  in  the  transaction  of 
their  business.     \\  hether  they  constitute  a  corporation,  remains  unsettled 
as  a  general  question.     In  a  very  recent  case  in  the  supreme  court  (Van- 
kirk  v.  Clark,  16  Serg.  $•  Rawle  286),  it  was  said  by  Judge  Duncan  to 
be  a  question  of  nice  discussion,  meriting  attention   and  consideration. 
In  two  recent  acts,  one  relating  to  the  county  of  Lancaster,  the  other  to 
the  county  of  Alleghany,  the  legislature  have  expressly  declared  the  com- 
missioners to  possess  corporate  powers,  so  far  as  relates  to  those  coun- 
ties only.     We  think  the  remedy  ought  to  be  as  general  as  the  inconve- 
nience, and  we  propose  to  attain  it  by  a  course  in  accordance  with  the 
system  adopted  in  some  of  the  sister  states,  and  already  alluded  to.     We 
think  that  it  will  be  found   advantageous  to  declare  every  county  and 
township  a  body  corporate  for  certain  purposes,  and  with  certain  express 
powers  adequate  for  all  necessary  purposes,  but  limited  in  extent.     This 
is  the  object  of  the  third  section.     In  the  fourth,  we  have  provided  that 
the  corporate  powers  of  the  several  counties  and  townships  shall  be  ex- 
ercised by  the  commissioners  or  supervisors  thereof  respectively  ;  who, 
by  the  fifth  section,  are  to  conduct  and  defend  all  suits  to  which  the  coun- 
ty or  township  is  party.     In  the  sixth  and  seventh  sections,  we  have  pro- 
vided the  means  of  giving  effect  to  judgments  against  counties  or  town- 
ships.    In  the  present  state  of  the  law,  considerable  difficulty  exists  in 
this  respect.     The  mechanic  or  tradesman  who  deals  with  the  commis- 
sioners or  supervisors,  in  their  official  character,  has  no  ascertained  reme- 
dy at  present  to  obtain  payment  of  his  demand,  but  the  tedious  and  ex- 
pensive course  of  an  application  to  the  supreme  court,  for  a  mandamus  ; 
which,  if  obtained,  may  be,  from  various  causes,  altogether  unavailing. 
This  is  an  evil  with  which  we  think  our  law  ought  not  to  be  any  longer 
reproached.     We  would  not,  however,  subject  the  property  of  a  county 
or  township  to  execution  upon  a  judgment,  because  great  public  inconve- 
nience might  be  the  result.      We  propose,  instead  of  this,  to  give  power 
to  the  court  in  which  judgment  may  be  obtained,  to  issue  a  writ  requiring 
the  commissioners  or  supervisors,  as  the  case  may  be,  to  cause  the  debt 
to  be  satisfied  out  of  any  unappropriated  moneys,  or  out  of  the  first  that 
may  be  received,  and  to  enforce  obedience  to  the  writ  by  attachment.     In 
suits  before  justices  of  the  peace,  the  plaintiff  may  have  the  same  remedy, 
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by  filing  a  transcript  of  his  judgment  in  the  proper  court.  We  think  that 
these  provisions  will  have  the  advantage  of,  at  least,  greater  expedition 
than  at  present  exists,  without  increasing  the  liabilities  of  counties  or 
townships,  except  in  cases  of  demands  ascertained  to  he  just. 

In  thus  conferring  upon  counties  and  townships  certain  corporate  pow- 
ers, we  think  that  the  legislature  will  not  incur  any  risk  of  the  inconveni- 
ences or  dangers  for  the  public  which  are  supposed  to  be  incident,  in  many 
cases,  to  corporations.  The  powers  thus  granted  are  limited  in  number 
and  extent.  They  can  be  exercised  only  by  persons  elected  by  the  peo- 
ple, and  renewed  in  rotation  every  year,  and  who  are  liable  to  various 
checks  and  control.  Necessity,  as  we  have  intimated,  has  led  the  courts 
of  justice  in  other  states  to  assume  that  counties  and  townships  possess, 
by  their  nature,  certain  corporate  faculties  ;  but  we  think  it  safer,  and  more 
consonant  with  the  theory  of  our  government,  for  the  legislature  to  grant 
such  powers  as  may  be  necessary  and  proper;  taking  care,  at  the  same 
time,  to  impose  such  restraints  as  may  prevent  their  abuse. 

Sect.  VIII.  In  this  section  we  have  adopted  the  provision  of  the  act  of 
1705  (1  Smith  L.  49),  which  declares  that  "  there  shall  be  a  county  seal 
for  each  county  of  the  province  ;"  and  we  have  provided  in  addition,  that 
the  seal  shall  be  in  the  custody  of  the  commissioners  of  the  respective 
county,  and  that  their  proceedings  shall  be  authenticated  by  it. 

Sect.  IX.  Provides  that  the  title  to  the  courthouses  and  other  county 
buildings  shall  be  taken,  to  be  vested  in  the  respective  counties,  for  the 
use  of  the  people  thereof.  There  exists  in  the  present  laws  a  singular 
diversity  upon  this  subject.  By  an  act  passed  on  the  28th  of  February 
1780  (1  Smith  L.  485),  the  jail,  prisons,  workhouses,  and  lots  of  ground 
on  which  they  stand,  in  the  counties  then  existing,  were  vested  in  the 
commonwealth.  Those  counties  were  eleven  in  number.  In  certain 
other  counties,  the  public  buildings  are  vested  in  trustees,  for  the  use  of 
the  county.  In  others,  the  title  is  in  the  commissioners  and  their  succes- 
sors in  office.  The  acts  upon  this  subject,  which  we  have  had  occasion 
to  consult,  are  forty  in  number ;  few  of  them  being  similar  in  their  terms. 
It  appears  to  us  that  the  provisions  in  this  respect  should  be  uniform 
throughout  the  state,  and  sufficiently  explicit  to  remove  all  doubts  with 
relation  to  the  legal  estate  in  this  property,  and  to  the  duty  of  taking  charge 
of  it.  The  character  of  counties,  as  bodies  corporate,  being  established 
by  this  bill,  if  the  legislature  shall  adopt  our  suggestions,  there  will  be  no 
necessity  for  the  intervention  of  trustees,  and  the  management  of  the  pro- 
perty is  the  subject  of  the  two  following  sections  : 

Sect.  X.  and  XI.  The  powers  and  duties  of  the  commissioners,  in 
this  respect,  do  not  appear  to  us  to  be  sufficiently  denned  at  present.  One 
of  our  earliest  acts  declared  that  there  should  be  a  "workhouse"  "in 
each  respective  county  of  the  province,"  act  of  1705,  1  Sm.  56.  By  the 
act  of  1724,  section  four,  1  Dallas's  ed.  212,  the  commissioners  of  each 
county  were  authorized  to  raise  money  "  to  defray  the  charges  of  building 
and  repairing  of  courthouses,  prisons,  workhouses,  bridges,"  &c.  In  the 
case  of  the  commissioners  of  Alleghany  county  v.  Lecky,  6  Serg.  fy 
Rawle  166,  it  was  made  a  question  whether  this  provision  was  still  in 
force,  but  the  court  did  not  decide   it.     The  act  of  the  27th  of  March 
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1790,  2  Sm.  520,  authorizes  the  commissioners  to  erect  suitable  buildings 
in  every  county  for  the  safe  keeping  and  preservation  of  the  public  records  ; 
and  the  act  of  the  4th  of  April,  1807  4  Sm.  394,  requires  them  to  erect 
such  additional  buildings  as  may  be  necessary,  for  the  purposes  of  a 
county  jail.  The  duty  of  repairing  and  keeping  in  order  the  public  build- 
ings is,  we  believe,  generally  understood  to  belong  to  the  commissioners. 
The  provisions  now  suggested,  are  intended  to  confer  upon  them  the 
power  of  erecting  such  buildings  as  are  necessary  for  the  business  of  the 
county,  and  of  adding  to  them  from  time  to  time,  as  occasion  may  require. 
To  prevent,  however,  any  needless  or  extravagant  expenditure,  the  pre- 
vious sanction  of  the  court  of  quarter  sessions  and  of  the  grand  jury*  is 
required.  It  is  also  made  the  duty  of  the  commissioners,  to  maintain  the 
public  buildings  in  sufficient  order  and  repair. 

Sect.  XII.  The  twelfth  section  makes  it  the  duty  of  the  officers  there- 
in mentioned,  to  keep  their  offices  and  public  papers  in  the  public  build- 
ings at  the  seat  of  justice  of  the  respective  counties.  The  constitution  of 
this  state  (art.  5,  sect.  3),  requires  certain  of  those  officers  to  keep  their 
offices  at  the  county  town;  and  the  act  of  1790,  2  Sm.  520,  makes  it  their 
duty  to  keep  their  offices  and  papers  in  the  public  buildings  of  the  county. 
Considering  the  reasons  for  these  acts  to  apply  equally  to  all  the  county 
officers,  we  have  extended  the  provisions  to  commissioners,  auditors, 
treasurer  and  sheriff,  and  altered  the  penalty  from  200  pounds  to  500 
dollars. 

Sect.  XIII.  and  XIV.  Relate  to  the  erection  of  new  townships,  and 
the  alteration  of  the  lines  of  old  townships,  and  are  taken,  with  slight  ver- 
bal alterations,  from  the  act  of  24th  March  1803.     4  Sm.  30. 

The  next  title  of  the  bill  relates  to  county  officers,  who  are  thus  ar- 
ranged : 

1.  County  commissioners. 

2.  County  treasurer. 

3.  County  auditors. 

4.  Sheriff  and  coroner. 

Under  these  heads,  we  have  collected  and  arranged  the  existing  provi- 
sions of  the  law,  relative  to  the  election  or  appointment,  qualifications, 
tenure  of  office,  compensation,  and  general  duties  of  these  officers,  and 
have  added  some  new  regulations,  which  will  be  the  subject  of  remark  in 
their  order.  The  particular  duties  of  county  commissioners  and  others, 
in  relation  to  county  rates  and  levies,  elections,  education,  &c,  will  be 
arranged  under  the  proper  titles  in  future  bills. 

Sect.  XVt.  Is  derived,  with  no  material  alteration,  from  the  second  sec- 
tion of  the  act  of  11th  April  1799.     3  Sm.  393. 

Sect.  XVI.  Is  derived  from  the  same  section.  We  have  added  to  the 
cases  mentioned  in  that  section,  two  others,  viz.  the  failure  to  elect,  and 
the  removal  of  the  commissioners  from  office.  We  have  also,  in  this  and 
other  parts  of  the  act,  substituted  the  court  of  quarter  sessions  for  the 
common  pleas,  as  the  proper  tribunal  for  the  appointment  of  county  offi- 


Two  successive  grand  juries,  as  the  law  was  passed  by  the  legislature. 
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cers,  and  for  other  proceedings  in  relation  to  them.  The  judges  are  the 
same  in  both  courts,  but  the  quarter  sessions  appears  to  us  better  fitted  in 
its  character  for  the  transaction  of  municipal  business  than  the  common 
pleas,  which  is  mainly  concerned  in  the  settlement  of  private  rights. 

Sect.  XVII.  In  this  section  we  have  followed  the  third  section  of  the 
act  of  1799,  providing  for  an  official  oath  or  affirmation  to  be  taken  by  the 
commissioners.  In  this  and  other  cases  in  the  bill,  we  have  altered  the 
oath  so  as  to  make  it  conform  to  that  required  by  the  constitution  of  the 
United  Slates,  and  of  this  state. 

Sect.  XVIII.  Corresponds  with  the  seventh  section  of  tlio  act  of  1799, 
with  an  addition  requiring  the  commissioners  to  assemble  at  the  seat  of 
justice  of  the  proper  county. 

Sect.  XIX.  Is  nearly  the  same  as  the  fifteenth  section  of  the  act  of 
1799. 

Sect.  XX.  Is  derived  from  the  eleventh  section  of  the  act  of  1799. 

Sect.  XXI.  Is  copied  from  the  twenty-sixth  section  of  the  act  of  1799, 
with  an  addition,  requiring  the  proceedings  to  be  certified  by  the  clerk. 

Sect.  XXII.  and  XXIII.  Are  copied  from  the  twenty-seventh  section  of 
the  act  of  1799,  with  slight  verbal  alterations. 

Sect.  XXIV.  Contains  the  provisions  of  the  twenty-seventh  and 
twenty-third  sections  of  the  act  of  1799,  somewhat  enlarged. 

Sect.  XXV.  Is  derived  from  the  second  section  of  the  act  of  the  23d  of 
March  1811.     5  Sm.  219. 

Sect.  XXVI.  Is  copied  from  the  act  of  18th  June  1821,  section  six 
(7  Smith  345),  with  the  exception  of  the  provision  respecting  the  county 
of  Philadelphia,  which,  with  other  local  provisions,  not  coming  within 
the  sphere  of  our  duties,  are  left  by  a  general  section,  upon  the  footing  on 
which  they  now  stand. 

2.     COUNTY  TREASURER. 

(See  Act  of  15th  April  1834,  antea,  p.  142.) 

Sect.  XXVII.  Is  derived  from  the  thirteenth  section  of  the  act  of  1799, 
and  from  the  act  of  12th  April  1825.    P.  L.  247. 

Sect.  XXVIII.  The  first  part  of  this  section  is  derived  from  the  thir- 
teenth section  of  the  act  of  1799.  The  provision  excluding  commission- 
ers and  auditors,  which  by  the  acts  of  29th  March  1819  (7  Sm.  233), 
and  2d  April  1821  (Id.  463),  extended  only  to  the  counties  of  Philadel- 
phia and  Bucks,  is  here  made  general.  We  think  that  the  reason  for  the 
exclusion  applies  to  all  parts  of  the  state.  The  last  clause  of  this  section 
is  taken  from  the  act  of  12th  April  1825,  which  we  have  extended  to  all 
accounts  of  the  county  treasurer  with  the  commonwealth. 

Sect.  XXIX.  Is  copied  from  the  first  section  of  the  act  of  28th  March 
1803.     4  Sm.  35. 

Sect.  XXX.  This  section  is  copied  from  the  act  of  12th  April  1825 
(P.  L.  248),  with  an  alteration  which  extends  the  provision  to  all  cases 
in  which  a  person  may  be  disqualified  by  law  from  receiving  the  appoint- 
ment of  county  treasurer. 

Sect.  XXXI.  Is  derived  from  the  twenty-third  section  of  the  act  of 
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30th  March  1811  (5  Sm.  228),  with  an  alteration,  transferring  the  duty 
of  forwarding  the  certificate  from  the  recorder  to  the  commissioner. 

Sect.  XXXII.  Is  derived  from  the  same  section  of  the  act  of  1811. 
We  have  added  a  clause  forbidding  the  treasurer  to  act  until  he  shall  have 
given  bond,  with  surety,  as  afterwards  provided. 

Sect.  XXXIII.  Is  copied  from  the  thirteenth  section  of  the  act  of 
1799. 

Sect.  XXXIV.  In  this  section  we  have  required  the  county  treasurer 
to  give  a  separate  bond  to  the  commonwealth  to  secure  the  moneys  that 
may  come  into  his  hands  on  behalf  of  the  state.  We  have  here  consoli- 
dated the  provisions  of  the  acts  of  15th  April  1828  (P.  L.  491),  and  25th 
March  1831  (P.  L.  208,  210),  and  extended  them  to  all  cases  in  which 
that  officer  may  be  the  agent  of  the  commonwealth. 

Sect.  XXXV.  Is  derived  from  the  act  of  15th  April  1828. 
Sect.  XXXVI.  Is  copied  from  the  tenth  section  of  the  act  of  1831. 
Sect.  XXXVII.  Is  copied  from  the  fourteenth  section  of  the  act  of 
1799. 

Sect.  XXXVIII.  In  this  and  the  two  following  sections,  we  have  en- 
deavoured to  methodize  the  duties  of  county  treasurers,  in  their  relation 
with  the  commonwealth,  and  to  subject  them  to  more  effectual  control  or 
supervision.     The  act  of  4th  March  1824  (P.  L.  34)  requires  them  to 
keep  separate  accounts  of  all  moneys  received,  for  licenses  to  retailers  of 
foreign  merchandize.     In  the  thirty-eighth  section  we  have  extended  the 
provision  to  every  case  in  which  money  may  be  received  by  them  on  be- 
half of  the  commonwealth,  and  directed  separate  accounts  to  be  kept  in 
each  case ;  which  we  think  will  be  serviceable  as  a  check  upon  the  offi- 
cer, and  as  a  source  of  information  to  the  legislature  and  the  public.     In 
the  thirty-ninth  section  are  contained  certain  provisions,  regulating  the 
manner  of  rendering  acounts  to  the  auditor-general,  which  are  at  present 
contained  in  eleven  acts  of  assembly,  viz.  : 
Act  of  30th  March  1811,  5  Sm.  L.  228. 
Act  of  2d  April  1821,  7  Sm.  L.  473. 
Act  of  2d  April  1822,  Id.  647. 
Act  of  4th  March  1824,  Pamph.  L.  34. 
Act  of  12th  April  1825,  Id.  247. 
Act  of  7th  April  1826,  Id.  228,  230. 
Act  of  2d  April  1830,  Id.  147. 
Act  of  2d  April  1830,  Id.  160. 
Act  of  7th  April  1830,  Id.  387. 
Act  of  25th  March  1831,  Id.  206. 
Act  of  25th  March  1831,  Id.  209. 

By  these  acts,  it  is  made  the  duty  of  each  county  treasurer  to  report 
annually  to  the  auditor-general.  We  have  added  a  provision,  requiring 
him  to  report  at  such  other  times  as  the  auditor-general  may  require.  In 
the  fortieth  section,  we  have  directed  the  county  treasurer  to  pay  over  to 
the  state  treasurer  quarterly,  instead  of  annually,  as  the  law  now  stands. 
Whatever  may  have  been  the  propriety  of  annual  payments,  at  a  period 
when  county  treasurers  were  accountable  only  for  the  small  sums  payable 
by  tavern-keepers  and  hawkers  and  pedlars,  it  appears  to  us  that  more 


COMMISSIONERS  TO  REVISE  THE  CIVIL  CODE.     729 

(County  and  Township  Officers — Act  of  15th  April  1834.) 

frequent  settlements  are  necessary  at  the  present  lime,  when  their  respon- 
sibility to  the  commonwealth  is  so  largely  increased. 

Sect.  XLI.  Is  copied  from  the  fourteenth  section  of  the  act  of  1799. 

Sect.  XLII.  In  the  forty-second  section  we  have  endeavoured  to  place 
the  compensation  of  county  treasurers,  as  agents  of  the  commonwealth, 
on  an  equitable  basis.  The  acts  of  1811,  1821,  1830  and  1831,  already 
cited,  allow  him  a  per  centage  on  moneys  received  and  paid  over  for  the 
commonwealth,  varying  in  some  respects,  according  to  the  source  from 
which  they  are  derived.  We  think  that  the  compensation  should  be  re- 
gulated by  the  amount  paid  over,  and  neither  be  below  the  proper  remu- 
neration for  the  labour  and  responsibility  of  the  office,  nor  out  of  propor- 
tion with  the  general  standard  of  emolument  of  public  officers  in  this  state. 
The  rate  which  we  have  suggested  in  this  section  has  been  adopted  in 
conformity  with  these  views,  and  appears  to  us,  on  the  whole,  calculated 
to  furnish  an  adequate  compensation  to  county  treasurers  in  all  parts  of 
the  state.* 

Sect.  XLIV.  This  section  is  copied  from  the  first  section  of  the  act 
of  21st  of  March  1806  (4  Sm.  324),  with  a  verbal  alteration,  which  is 
intended  to  remove  any  doubts  relative  to  the  object  of  the  legislature  in 
forbidding  commissioners  and  treasurers  from  engaging  in  the  construc- 
tion of  public  works.  We  have  also  added  a  provision  that  a  commis 
sioner  or  treasurer,  after  conviction  of  the  offence  stated,  shall  be  adjudged 
to  be  removed  from  office,  because  it  appears  to  us  that  the  public  dignity 
and  the  interests  of  the  county  require  that  under  such  circumstances  he 
should  not  be  allowed  to  retain  the  situation. 

3.     COUNTY  AUDITORS. 

(See  Act  of  15th  April  1834,  antea,  p.  145.) 

Sect.  XLV.  and  XLVI.  Are  derived,  with  slight  alterations,  from  the 
act  of  7th  February  1814.     6  Sm.  103.     . 

Sect.  XLVII.  Is  derived  from  the  eighth  section  of  the  act  of  1791T 
3  Sm.  15,  with  the  alteration  in  the  oath  already  adverted  to,  and  with  an 
addition  requiring  the  oath  or  affirmation  to  be  filed  in  the  office  of  the 
clerk  of  the  quarter  sessions,  in  like  manner  as  is  now  required  in  the 
case  of  the  commissioners.  It  appears  to  us  that  uniformity  is  desirable 
on  this  and  other  points. 

Sect.  XLVIII.  Is  copied  from  the  second  section  of  the  act  of  16th 
March  1809,  5  Sm.  19,  with  slight  variations. 

Sect.  XLIX.  Is  copied  from  the  first  second  and  fifth  sections  of  the 
act  of  1791,  and  the  second  section  of  the  act  of  20th  of  March  1810,  5 
Sm.  161. 

Sect.  L.  This  section,  which  is  new  in  terms,  declares  the  duty  of 
auditors  in  respect  to  the  accounts  of  commissioners,  treasurers,  and 
sheriffs,  with  the  state  treasury.     The  subject  of  the  relations  of  county 


*  Section  forty-three  of  the  original  act  was  omitted  by  the  legislature,  and  sec- 
tions forty-four,  forty-five,  &c.  are  numbered  forty-three,  forty-four,  &cs  in  the  act 
as  adopted. 

II.— 89 
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officers  with  the  executive  of  the  state,  to  which  we  have  already  briefly 
adverted,  is  an  important  one,  little  understood,  and  requiring,  we  think, 
the  early  attention  of  the  legislature.  For  some  considerable  period  after 
the  revolution,  taxes  appear  to  have  been  levied  in  the  several  counties  for 
the  use  of  the  state,  and  through  the  agency  of  the  county  officers.  The 
seventh  section  of  the  act  of  1791  requires  the  auditors  to  transmit  to  the 
comptroller-general  duplicates  of  all  assessments  made  for  state  taxes,  and 
to  the  state  treasurer  a  transcript  of  so  much  of  their  settlement  as  contains 
the  account  of  moneys  levied  for  state  purposes  within  the  county  ;  state 
taxes  having  been  repealed,  no  other  moneys  were  collected  in  the  coun- 
ties for  state  purposes,  than  those  which  were  derived  from  licenses  to 
hawkers  and  pedlers,  and  tavern  keepers,  and  from  fines  and  forfeited  re- 
cognizances. Until  within  a  kw  years  therefore,  the  state  had  but  a 
limited  interest  in  the  just  settlement  of  the  accounts  of  the  county  offi- 
cers. Since  the  acts  levying  a  duty  on  retailers  of  foreign  merchandize,  on 
collateral  inheritances,  and  on  real  and  personal  property,  a  material 
change  has  taken  place  in  the  responsibility  of  county  officers,  requiring 
a  corresponding  supervision  on  the  part  of  the  state.  It  has  become 
material  that  a  system  of  examination  and  control  should  be  established, 
which  may  prevent  abuses  on  the  part  of  county  officers.  By  the  act  of 
1811,  the  auditor-general  is  invested  with  large  powers  to  compel  settle- 
ments ;  but,  at  a  distance  from  the  county  seats,  his  means  of  investiga- 
tion must,  after  all,  be  limited.  We  propose  in  this  bill  to  give  him  the 
aid  of  the  county  auditors  in  the  settlement  of  all  accounts  between  the 
state  and  its  agents  in  the  different  counties  ;  by  making  it  the  duty  of  the 
latter  to  settle  their  accounts  in  the  same  manner  as  if  they  were  the 
accounts  of  the  officers  with  the  county.  In  the  case  of  commissioners, 
treasurers  and  sheriffs,  this  duty  is  required  to  be  performed  by  them, 
without  special  directions  ;  and  we  propose  besides,  to  give  the  auditor 
general  power  to  refer  to  them  the  settlement  of  the  accounts  of  prothono- 
taries,  registers,  recorders,  &c.  if  he  shall  deem  it  necessary  or  expedient. 
It  is  not  intended  to  take  from  him  any  supervisory  power,  but  merely  to 
render  the  auditors  auxiliary  to  him,  and  we  think  they  will  be  found 
useful  in  the  investigation  of  these  accounts.  It  will  be  seen  from  the 
succeeding  sections  that  their  report  is  to  be  filed  in  the  common  pleas  ; 
to  which  tribunal,  an  appeal  may  be  taken  by  the  commonwealth,  the 
county  or  the  officer.  We  trust  that  these  provisions  with  those  which 
we  have  introduced  into  the  title  of  county  treasurer,  with  the  view  of 
protecting  the  financial  interests  of  the  commonwealth,  will  be  acceptable 
to  the  legislature. 

We  desire  to  add,  that  in  the  preceding  remarks  it  is  not  intended  to 
suggest  that  any  instance  has  occurred  of  delinquency  on  the  part  of  any 
county  officer,  in  respect  to  the  moneys  of  the  commonwealth.  We  are 
not  aware  of  any  such  case,  and  have  been  governed  in  our  suggestions 
only  by  the  general  and  well  established  principles  of  our  system. 

Sect.  LI.  Is  copied  from  the  second  section  of  the  act  of  1791,  with 
an  addition  giving  auditors  the  like  powers  to  obtain  the  attendance  of 
witnesses,  as  are  possessed  by  the  courts  of  common  pleas.  In  the  tenth 
section  of  the  act  of  1791,  the  auditors  are  referred  to  the  common  pleas 
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for  the  necessary  process  to  obtain  the  attendance  of  witnesses  residing 
in  another  county.  It  has  appeared  to  us,  that  the  auditors  ought  to  pos- 
sess this  power,  which  it  is  believed  they  are  not  likely  to  abuse,  and 
that  the  want  of  it  may  produce  great  inconvenience  if  the  court  should 
not  happen  to  be  in  session.  For  similar  reasons,  we  have,  in  the  fifty- 
second  and  fifty-third  sections,  authorized  the  auditors  to  administer  oaths 
and  affirmations,  and  to  commit  to  the  county  prison  in  case  of  refusal  to 
answer. 

Sect.  LIV.  Is  copied  from  the  eighth  section  of  the  act  of  1791. 

Sect.  LV.  Is  derived  from  the  fourth  section  of  the  act  of  1791. 

Sect.  LVI.  Is  derived  from  the  fifth  section  of  the  act  of  1791. 

Sect.  LVII.  and  LVII1.  Are  derived  from  the  fifth  section  of  the  act 
of  1791.  We  have  altered  the  original  provision,  so  as  to  give  the  right 
of  appeal  to  the  commonwealth  and  the  county,  as  well  as  to  the  officer. 
In  the  case  of  "The  Commissioners  of  Mifflin  County  v.  Brisbin"  2 
Penn.  Reports  430,  the  supreme  court  was  compelled,  by  the  terms  of 
the  act  of  1791,  to  decide  that  there  was  no  right  of  appeal  by  the  county; 
we  think  that  each  party  should  have  the  right.  In  the  fifty-eighth  sec- 
tion, we  have  extended  the  time  for  appealing,  in  the  case  of  the  common- 
wealth, to  four  months ;  which  we  think  is  called  for  by  the  distance  of 
the  seat  of  government  from  some  of  the  counties. 

Sect.  LIX.  Is  copied  from  the  sixth  section  of  the  act  of  1791. 

Sect.  LX.  Is  intended  as  a  substitute  for  the  seventh  section  of  the 
act  of  1791,  to  which  we  have  already  adverted,  and  has  been  introduced 
for  the  purpose  of  giving  the  auditor-general  notice  of  the  settlement  of 
the  accounts. 

Sect.  LXI.  Is  copied  from  the  sixth  section  of  the  act  of  the  18th  of 
January  1821,  7  Smith  345,  omitting,  for  reasons  already  stated,  the  pro- 
visions relating  to  the  county  of  Philadelphia. 

Sect.  LXII.  Is  copied  from  the  eighth  section  of  the  act  of  1791. 

4.     SHERIFF  AND  CORONER. 
(See  Act  of  15th  April  1834,  antea,  p.  448.) 

Sect.  LXIII.  Is  derived  from  the  act  of  the  28th  of  March  1803, 
section  one,  4  Smith  45. 

Sect.  LXIV.  The  act  of  1803  specifies  the  amount  of  security  to  be 
triven  by  the  sheriffs  of  the  several  counties  therein  enumerated,  twenty- 
eight  in  number.  In  one  of  them,  viz.  Huntingdon,  the  amount  of  secu- 
rity has  been  increased  by  an  act  passed  on  the  30th  of  March  1822,  7 
Smith  522.  Since  the  act  of  1803,  twenty-three  counties  have  been  organ- 
ized, and  provisions  have  been  made  by  law  for  the  security  of  their  res- 
pective sheriffs.  In  some  of  the  acts  passed  for  this  purpose,  there  appears 
to  be  a  great  want  of  precision  and  certainty.  Thus,  the  act  of  the  2d  of 
April  1803,  provides  that  the  sheriffs  of  Beaver,  Butler,  Mercer  and  Erie 
shall  respectively  give  the  same  security  as  the  sheriffs  of  Alleghany  and 
Crawford.  Now,  by  the  act  of  the  28th  of  March  1803,  the  security  to 
be  given  by  the  sheriff  of  Alleghany  is  10,000  dollars,  and  that  of  the 
sheriff  of  Crawford  is  5000  dollars;  it  is  difficult,  therefore,  to  ascertain 
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upon  what  basis  the  amount  of  security  in  the  four  counties  above  men- 
tioned is  taken.  Again,  by  the  several  acts  for  organizing  M'Kean,  Tioga, 
Bradford  and  Susquehanna  counties,  it  is  declared,  that  the  security  of 
their  respective  sheriffs  shall  be  taken  "in  the  like  sums,"  "as  in  the 
other  organized  counties  of  the  commonwealth."  As  the  amount  of  se- 
curity, however,  varies  in  the  several  counties,  from  60,000  dollars  in 
Philadelphia  to  5000  dollars  in  Crawford  and  other  counties,  similar 
difficulties,  we  suppose,  must  exist  in  ascertaining  the  proper  standard  in 
M'Kean  and  the  three  other  counties  mentioned.  In  relation  to  the  twen- 
ty-eight counties  enumerated  in  the  act  of  1803,  we  have  followed  that 
act  in  the  amount  of  security,  with  the  exception  of  Huntingdon;  not  be- 
cause we  supposed  the  amount  to  be  adequate  in  every  instance  for  the 
present  day,  but  for  want  of  sufficient  information  to  enable  us  to  arrive 
at  a  better  standard.  Since  that  act,  the  population  of  the  state  has  doubled 
itself,  and  the  increase  in  wealth  and  business  has,  in  all  probability,  been 
equally  great.  Some  increase  in  the  amount  of  the  security  of  sheriffs 
seems  therefore  expedient;  but  we  have  thought  it  best,  upon  the  whole, 
to  report  the  bill  with  the  present  sums,  leaving  it  to  the  legislature  to 
make  such  alteration  as  the  interests  of  the  several  counties  may  seem,  to 
their  representatives,  to  require.  The  same  remark  may  be  made  of  those 
comities  which  have  been  organized  since  the  act  of  1803.  We  have  fol- 
lowed the  several  acts  where  the  sum  was  ascertained.  In  the  cases  al- 
luded to,  where  the  sum  remains  uncertain,  we  have  taken  the  amount 
which  we  supposed  to  be  nearest  to  the  intention  of  the  legislature. 

Sect.  LXV.  Is  copied  from  the  third  section  of  the  act  of  1803,  with 
a  slight  verbal  alteration. 

Sect.  LXVI.  Is  copied  from  the  same  section,  with  the  omission  of 
the  words  "  after  he  shall  have  been  duly  commissioned  sheriff,"  &c. 
which  are  not  in  the  recognizance,  and  appear  to  us  an  unnecessary  re- 
striction, and  calculated  to  interfere  with  the  provisions  of  a  succeeding 
section. 

Sect.  LXVII.  to  LXX.  These  sections  are  derived  from  the  first,  se- 
venth, second  and  third  sections  of  the  act  of  1803,  with  some  slight  ver- 
bal alterations,  not  affecting  the  substance  of  the  original  provisions. 

Sect.  LXX1.  Is  new  to  our  code.  The  first  clause  of  this  proviso  ex- 
ists, however,  in  the  laws  of  Ohio,  and  probably  in  those  of  other  states, 
and  appears  to  us  to  be  worthy  of  incorporation  with  our  system.  The 
importance  of  the  office  of  sheriff  to  the  community,  is  shown  by  the 
amount  of  security  which  he  is  required  to  give ;  and  it  is  material  that 
those  who  are  called  upon  to  exercise  a  degree  of  supervision  or  control 
over  sheriffs,  or  who  are  otherwise  concerned  in  the  administration  of 
justice,  should  not  be  allowed  to  connect  themselves  with  the  officer,  in 
the  way  of  suretyship  at  least,  so  as  to  disturb  or  even  throw  doubts  upon 
their  impartiality,  or  to  create  embarrassing  relations  of  business  with  him. 
The  last  clause  is  intended  as  an  additional  means  of  obtaining  sufficient 
security  for  the  public  against  misconduct  in  either  sheriff  or  coroner. 

Sect.  LXXII.  This  section  is  similar  in  substance  with  the  second 
section  of  the  act  of  1803. 

Sect,  LXXIII,  and  LXXIV.  The  seventv-third  and  seventy-fourth  sec- 
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lions  contain  some  new  provisions.  We  consider  it  important  for  the  pub- 
lic, that  the  commission  of  the  sheriff  shall  be  placed  on  record  in  some 
convenient  place,  to  which  the  people  may  have  easy  access ;  and  that 
every  possible  check  should  be  imposed  upon  the  exercise  of  the  office, 
before  a  commission  shall  have  been  received  and  recorded.  It  will  be 
seen  by  a  subsequent  section  (section  seventy-five),  we  have  provided 
that  the  recorder  of  deeds  shall  certify  the  recognizance  to  the  prothono- 
tary  of  the  common  pleas,  in  order  that  it  may  be  entered  on  the  judg- 
ment docket.  It  may  happen,  however,  that  a  commission  may  not  be 
granted,  although  the  recognizance  has  been  given  and  approved  by  the 
judges,  because  the  governor  is  still  to  judge  of  the  sufficiency  of  the  sure- 
ties. In  such  case,  there  would  be  at  least  a  nominal  lien  on  the  property 
of  the  parties,  which  it  would  not  be  easy  to  discharge.  By  providing, 
however,  that  the  sheriff  shall  cause  his  commission  to  be  recorded,  and 
that,  after  the  receipt  of  the  commission,  the  recorder  shall  certify  the  re- 
cognizance to  the  common  pleas,  the  occurrence  of  this  difficulty  will  be 
prevented. 

In  the  seventy-fourth  section,  we  have  introduced  a  provision  varying 
materially  from  the  act  of  1803,  the  fifth  section  of  which  provides  that 
"until  sureties  shall  be  given  in  manner  aforesaid,  all  commissions  grant- 
ed to,  and  all  acts  and  things  whatsoever  done  by  any  such  sheriff  or 
coroner,  under  colour  of  office,  shall  be  void  and  of  none  effect.  The  ob- 
ject of  this  section  of  the  act  of  1803,  is  to  prevent  sheriffs  elect  and 
others  from  undertaking  any  act,  as  such,  before  giving  security ;  and  so 
far  it  is  undoubtedly  right ;  but  it  is  so  worded  as  to  produce  incon- 
veniences to  the  public,  which  were  not  anticipated.  In  the  case  of 
Young  v.  The  Commonwealth,  6  Binn.  88,  it  was  decided  by  the  su- 
preme court,  upon  the  construction  of  this  section,  that  the  sureties  of  a 
coroner  were  not  liable  on  his  official  bond  for  his  misconduct  in  office, 
in  a  case  in  which  a  recognizance  had  not  been  given.  Chief  Justice 
Tilghman,  after  citing  the  fifth  section  of  the  act  of  1803,  said :  "  This 
bond,  by  the  express  terms  of  the  condition,  is  to  have  no  effect  until 
Samuel  Young  shall  be  duly  commissioned  coroner,  &c.  But  a  void 
commission  is  no  commission;  therefore,  by  the  positive  provision  of  the 
law,  there  can  be  no  recovery  on  the  bond,  unless  accompanied  with  a  re- 
cognizance. This  may  be  attended  with  excessive  hardship,  when  the 
officers  of  the  commonwealth  have  been  so  inattentive  as  not  to  see  that 
the  law  has  been  complied  with  before  the  commission  issues,  or,  at  least, 
before  any  process  is  put  into  the  hands  of  the  sheriff  or  coroner ;  and  it 
may  be  doubted  whether  the  legislature,  in  their  anxiety  to  enforce  secu- 
rity, may  not  have  gone  further  than  was  necessary.  The  subject  is  well 
worthy  of  their  consideration,  for,  as  the  law  stands,  both  individuals  and 
the  public  may  be  subject  to  great  injury,  from  the  hardihood  of  a  sheriff 
or  coroner,  who  presumes  to  act  without  having  given  the  requisite  secu- 
rity." To  prevent  the  recurrence  of  similar  difficulties,  we  have  struck 
from  the  condition  of  the  bond,  the  words  which  limit  the  liability  of  the 
sureties  to  acts  done  after  a  commission  granted  ;  and  we  propose,  in  this 
section,  to  inflict  a  penalty  upon  any  sheriff  or  coroner  elect,  who  shall 
undertake  any  of  the  duties  of  the  office  before  a  commission  shall  be 
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granted  to  him  ;  reserving,  however,  the  liability  of  the  sureties,  for  all 
acts  done  by  colour  of  office. 

Sect.  LXXV.  Is  derived  from  the  fourth  section  of  the  act  of  1803, 
with  the  addition  of  a  few  words,  which  limit  the  lien  of  the  recognizance 
to  the  county  in  which  it  was  given.  The  words  of  the  act  of  1803,  are 
broad  enough  to  extend  the  lien  to  all  the  real  estate  of  the  parties  through- 
out the  commonwealth.  We  doubt  whether  this  was  the  intention  of  the 
legislature,  and  we  think  it  has  not  been  so  considered  in  practice.  Cer- 
tainly it  has  been  the  object  of  all  other  acts  regulating  liens,  to  carry  no- 
lice  with  them,  which  cannot  be  effected  in  this  instance.  Under  the 
present  law,  we  suppose  that  real  estate  lying  in  the  county,  is  only  or 
chiefly  considered  in  determining  the  competency  of  a  surety.  We  pro- 
pose therefore  to  limit  the  lien  to  the  county ;  and  in  order  to  give  more 
effectual  notice,  we  require  that  the  recognizance  shall  be  certified  to  the 
prothonotary  of  the  common  pleas,  in  whose  office  it  is  to  have  the  effect 
of  a  judgment. 

Sect.  LXXVI.  Is  copied  from  the  seventh  section  of  the  act  of  1803. 

Sect.  LXXVII.  Is  derived  from  the  sixth  section  of  the  act  of  1803. 
We  have  altered  the  last  clause,  however,  so  as  to  authorize  the  judges 
of  the  common  pleas  to  determine  the  amount  in  which  security  shall  be 
odven.  It  appears  to  us  that  the  length  of  time  for  which  the  commis- 
sion is  to  be  granted,  will  not  always  be  found  a  just  measure  of  the  secu- 
rity, and  that  the  court  of  the  county  will  generally  have  the  best  means 
of  determining  the  question.* 

Sect.  LXXIX.  This  section  is  new.  Considerable  inconvenience  at 
present  exists  for  want  of  some  provision  respecting  the  books  of  sheriffs 
after  the  expiration  of  their  office.  Many  entries  of  great  importance  or 
interest  to  suitors  are  contained  in  these  books,  which,  after  they  leave 
office,  are  generally  carried  with  them  to  their  respective  places  of  resi- 
dence, and  difficulties  are  frequently  experienced  in  obtaining  access  to 
them.  Some  consideration,  we  think  also,  is  due  to  the  sheriff's  sure- 
ties, who  by  the  loss  or  concealment  of  his  books  may  be  disabled  from 
proving  facts  of  material  importance  to  them.  This  section  is  suggested 
with  the  hope  that  it  will  be  effectual  to  remove  an  inconvenience  gene- 
rally experienced. 

Sect.  LXXX  and  LXXXI.  Are  derived  from  the  ninth  and  tenth  sec- 
tions of  the  act  of  1803. 

3.     OF  TOWNSHIP  OFFICERS. 

(See  Act  of  15th  April  1834,  antea,  p.  148.) 

The  remaining  sections  of  the  bill  relate  to  township  officers.  It  has 
been  our  object,  as  we  have  already  mentioned,  to  assimilate  townships 
in  their  structure  and  organization  to  counties  ;  the  principal  materials  for 
which  already  exist  in  certain  local  provisions  which  have  from  time  to 
time  been  enacted  by  the  legislature,  and  which  we  have  merely  general- 

*  Section  seventy-eight  was  omitted  by  the  legislature,  and  a  new  section  inserted 
in  its  stead. 
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ized.  The  cases  of  township  auditors  and  town  clerk  furnish  an  example 
of  this.  Both  were  originally  established  in  certain  districts  only,  but  as 
experience  showed  their  utility,  they  have,  by  successive  acts,  been  extend- 
ed over  the  principal  part  of  the  state.  It  will  be  seen  that  the  choice  of 
township  officers  is  not  made  imperative  upon  the  people.  It  has  appear- 
ed to  us  best  to  leave  it  to  the  judgment  of  the  inhabitants  of  the  several 
townships  to  determine  whether  they  will  elect  these  officers  or  dispense 
with  them.  In  some  townships  most  of  them  are  already  sufficiently  fa- 
miliar and  well  approved.  In  others  it  may  be  the  work  of  time  to  make 
their  benefits  obvious :  but  we  think  that  all  will  sooner  or  later  fall  into 
the  adoption  of  the  system,  if  it  shall  receive  the  sanction  of  the  legisla- 
ture. 

Sect.  LXXXII.  In  this  section  we  have  enumerated  and  classed  all 
the  township  officers  already  existing,  or  which  we  think  it  for  the  public 
interest  to  provide.  In  the  term  of  office,  we  have  followed  the  existing 
provisions. 

Sect.  LXXXIII.  to  LXXXVII.  In  these  sections  we  have  generalized 
certain  provisions  of  the  present  law,  which  appeared  to  us  susceptible  of 
being  brought  into  a  common  rule.  In  the  eighty-fourth  section,  we  have 
thought  it  expedient  to  limit  the  power  of  appointment  of  treasurer  and 
clerk,  to  cases  in  which  at  least  thirty  electors  shall  apply  for  the  exercise 
of  it.  It  may  happen  that  the  electors  of  a  township  may  not  think  the 
particular  office  necessary  or  expedient ;  and  in  such  case,  we  should  not 
think  it  proper  for  the  court  to  interfere.  If  occasion  should  exist  in  the 
opinion  of  thirty  electors,  we  would  make  it  lawful  for  the  court  to  ap- 
point, if  they  thought  the  interests  of  the  township  required  it. 

1.    ASSESSORS. 

(See  Act  of  15th  April  1834,  antea,  p.  149.) 

Sect.  LXXXVIII.  and  LXXXIX.  Are  derived  from  the  fifth  and  sixth 
sections  of  the  act  of  11th  April  1799.     3  Sm.  393. 

Sect.  XC.  The  first  clause  of  this  section  makes  general  a  provision 
originally  designed  for  the  city  and  county  of  Philadelphia  alone  (act  of 
2d  April  1822,  section  three,  7  Sm.  558),  but  which  we  think  ought  to 
be  of  general  application.  The  last  clause  is  copied  from  the  22d  sec- 
tion of  the  act  of  1799. 

2.     SUPERVISORS. 

(See  Act  of  15th  April  1834,  antea,  p.  149.) 

Sect.  XCI.  In  this  and  other  sections,  we  have  denominated  these 
officers,  supervisors  merely  ;  omitting  the  words  in  the  present  laws, 
which  seem  to  limit  their  duties  to  the  roads  and  highways  of  the  town- 
ship.* It  appears  to  us,  that  they  may  properly  stand  in  the  same  gene- 
ral relation  to  townships,  that  commissioners  do  to  counties ;  having 
the   superintendence    and  charge   of  the  affairs  of  the  township  gene- 

*  Section  ninety-one,  as  passed  by  the  legislature,  contains  an  additional  clause 
to  that  reported  by  the  commissioners. 
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rally,  though  especially  entrusted  with  the  care  of  roads  and  highways. 
We  find  another  motive  for  an  enlargement  of  the  sphere  and  functions  of 
these  officers,  in  the  consideration  of  a  subject  of  great  public  interest  and 
importance.  We  trust  that  the  time  is  not  far  distant,  when  the  educa- 
tion of  children  will  become  the  business  of  every  township  in  the  state ; 
and  when  school  houses,  with  competent  teachers,  will  be  erected  in  con- 
venient districts.  The  present  system  is  generally  conceded  to  be  defect- 
ive ;  but  in  no  point  does  it  appear  to  us  more  susceptible  of  amendment, 
than  in  that  which  devolves  the  charge  of  this  subject  upon  county  com- 
missioners, who,  from  their  limited  number,  the  pressure  of  other  duties 
or  pursuits,  and  the  great  extent  of  counties  in  general,  are  incapable  of 
giving  to  it  that  attention  which  we  think  its  paramount  importance  de- 
serves. The  experience  of  other  states  demonstrates,  that  to  render  edu- 
cation accessible  to  all,  it  is  necessary  to  establish  school  houses  in  small 
districts.  It  is  not  necessary,  we  think,  to  create  any  new  offices  for  the 
purpose.  The  supervisors  of  a  township,  organized  on  the  plan  of  this 
bill,  will,  we  submit,  be  the  proper  and  competent  agents  of  the  people  in 
this  and  other  general  concerns  of  the  township.  We  have  not,  however, 
in  this  bill,  made  any  express  reference  to  the  subject  of  education,  in 
connexion  with  the  duties  of  supervisors.  It  appeared  to  us  sufficient,  in 
this  place,  to  provide  for  the  incorporation  of  townships,  and  for  the  en- 
largement of  the  functions  of  supervisors,  leaving  it  to  the  legislature 
hereafter  to  make  use  of  their  agency  in  carrying  into  effect  any  system 
of  education  they  may  think  proper  to  adopt. 

We  may  add  here,  that  we  have  not  considered  ourselves  at  liberty  to 
dispense  with  the  separate  office  of  overseers  of  the  poor,  although  we  are 
not  satisfied  that  any  necessity  exists  for  its  continuance ;  we  see  no  sub- 
stantial reason  why  the  office  should  not  be  united  with  that  of  supervi- 
sors. The  system  would  be  more  simple,  attended  probably  with  less 
expense  and  fewer  inconveniences,  if  supervisors  were  assimilated  in  all 
respects  to  commissioners  of  counties,  and  had  the  charge  of  education  of 
the  poor,  and  other  township  matters,  as  well  as  roads  and  highways. 
Their  number  might  then  be  increased  to  three,  and  their  term  of  service 
enlarged  to  three  years,  as  in  the  case  of  commissioners.  Should  the 
legislature  be  disposed  to  consolidate  the  offices  in  the  manner  suggested, 
the  change  can  be  effected  with  very  slight  alteration  in  the  present  bill. 

Sect.  XCIII.  Is  derived  from  the  twelfth  section  of  the  act  of  1802. 

Sect.  XCIV.  Is  derived  from  the  twenty-third  section  of  the  same 
act.* 

4.     TOWNSHIP  TREASURER. 

(See  Act  of  15th  April  1834,  antea,  p.  150.) 

Sect.  XCVII.t  In  this  and  the  three  following  sections,  we  have  pro- 
posed the  appointment  of  an  officer  similar  in  character  and  functions  to 

Sections  ninety -five  and  ninety-six  were  omitted  by  the  legislature. 
1     The  above  remarks  on  section  ninety-seven,  apply  to  section  ninety-five  in  the 
act  passed. 
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the  county  treasurer,  for  the  fiscal  business  of  the  several  townships. 
The  present  scheme  of  township  organization  appears  to  us  to  be  seri- 
ously defective,  especially  in  regard  to  the  management  and  control  of  the 
township  funds.  Whether  the  amount  be  great  or  small,  we  think  that 
there  ought  to  be  a  sufficient  check  upon  the  raising  of  money  in  the  first 
instance,  and  afterwards  upon  its  expenditure.  Now,  as  the  law  stands, 
we  find  that  the  supervisors  of  the  roads  and  the  overseers  of  the  poor 
possess,  separately,  the  power  of  levying  taxes  for  the  purposes  of  their 
respective  offices,  the  collection  of  those  taxes,  and  the  personal  appro- 
priation of  the  funds,  without  any  other  check  or  control  than  that  which 
arises  from  the  examination  of  their  accounts  by  the  freeholders  chosen 
under  the  act  of  1802,  or  by  the  township  auditors  in  certain  counties, 
under  certain  special  acts  already  adverted  to.  By  some  other  local  pro- 
visions, supervisors  are  required  to  give  security  for  the  due  appro- 
priation of  the  moneys  that  may  come  into  their  hands.  To  supply  the 
defect  and  guard  against  probable  abuses,  we  propose  the  appointment 
of  a  township  treasurer,  who  shall  receive  and  be  accountable  for  all 
moneys  accruing  for  township  purposes,  and  who  shall  give  adequate  se- 
curity therefor.  We  think  that  economy  and  regularity  in  accounts  will 
be  promoted  by  the  creation  of  this  office.  We  propose  that  the  officer 
shall  be  annually  elected  by  the  people,  and  shall  give  security  to  the 
satisfaction  of  the  supervisors  and  overseers  of  the  poor.  In  the  details 
of  his  duties  and  liabilities,  we  have  followed  the  provisions  relating  to 
county  treasurers. 

5.     TOWN  CLERK. 

(See  Act  of  15th  April  1834,  antea,  p.  150.) 

The  act  of  13th  of  April  1807,  4  Smith  472,  provided  for  the  election  of 
a  town  clerk  in  the  counties  of  Philadelphia,  Bucks,  Chester,  Lancaster, 
Northampton,  Wayne  and  Delaware,  and  prescribed  his  duties.  By  the 
act  of  20th  March  1810,  the  provision  was  extended  to  the  counties  of 
York  and  Montgomery.  In  1813,  6  Smith  59,  it  was  extended  to  all  the 
counties  in  the  state,  excepting  Erie,  Crawford,  Warren,  Mercer,  Potter, 
Schuylkill,  Butler,  Adams,  Alleghany  and  M'Kean ;  and  by  the  act  of 
5th  March  1819,  7  Smith  159,  seven  of  these  ten  counties  were  included  in 
the  provision.  There  remain,  therefore,  only  three  counties  to  which 
the  act  of  1807  does  not  apply.  It  appears  to  us  that  the  power  to  elect 
this,  and  other  township  officers,  should  be  general  and  uniform.  We 
have  already  remarked,  that  from  the  phraseology  of  these  sections,  it 
will  be  optional  with  the  inhabitants  of  a  township  to  elect  these  officers, 
or  dispense  with  them. 

Sect.  CI.  Provides  that  the  town  clerk  shall,  ex  officio,  be  clerk  to  the 
supervisors  and  overseers,  and  declares  his  duty  in  this  respect.  This 
provision  is  new,  and  has  been  suggested  by  the  considerations  already 
adverted  to,  respecting  the  present  want  of  control  over  the  proceedings 
of  supervisors  and  overseers.  The  town  clerk  will  record  their  proceed- 
ings and  keep  their  accounts,  and  will  thus  furnish,  it  is  believed,  both  a 
guide  to  them  in  respect  to  their  duties,  and  a  check  upon  irregularity  or 
abuse. 

H.— 90 
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Sect.  GIL  Is  taken  from  the  first  section  of  the  act  of  1807,  with  some 
alterations,  which  adapt  it  to  the  system  contemplated  by  the  bill. 

Sect.  GUI.  Is  taken  from  the  first  and  sixth  sections  of  the  same  act. 
We  have  altered  the  original  provision  so  far  as  to  authorize  a  fee  of  ten 
cents  for  a  search  in  the  books  of  the  town  clerk,  conceiving  that  he 
ought  not  to  be  expected  to  give  his  services  gratuitously,  and  that  those 
who  derive  a  benefit  from  his  records  should  pay  a  reasonable  compensa- 
tion therefor. 

6.     TOWNSHIP  AUDITORS. 

(See  Act  of  15th  April  1834,  antea,  p.  150.) 

Sect.  CIV.  This,  and  the  four  following  sections,  merely  generalize 
certain  local  enactments  which  we  think  have  been  found  by  experience 
to  promote  the  public  good.  The  first  act  passed  on  the  subject,  author- 
ized the  choice  of  township  auditors  in  the  counties  of  Northumberland, 
Centre,  Venango,  Beaver,  Crawford,  Mercer,  Alleghany,  Berks  and 
Schuylkill,  Act  of  14th  January  1830,  P.  L.  26.  Since  that  date  they 
have,  by  successive  acts,  been  extended  to  the  counties  of  Susquehanna, 
Luzerne,  Warren,  Huntingdon,  Tioga,  Clearfield,  Butler,  Montgomery 
and  Chester  ;  and  we  now  propose  to  authorize  the  citizens  of  every 
township  in  the  state  to  elect  auditors  ;  and  define  the  duties  of  the  per- 
sons so  elected.  In  section  one  hundred  and  seven,  we  have  assimilated 
their  authority  to  that  of  county  auditors,  and  in  section  one  hundred  and 
eight  they  are  allowed  similar  compensation.  We  have  directed,  in  sec- 
tion one  hundred  and  five,  that  their  report  shall  be  filed  with  the  town 
clerk,  supposing  that  in  his  hands  it  would  be  more  accessible  to  the 
people  of  the  township,  than  if  filed  with  the  clerk  of  the  quarter  sessions. 
In  section  one  hundred  and  six,  an  appeal  is  provided  from  their  report, 
in  the  same  manner  as  in  the  case  of  county  auditors. 

7.     CONSTABLES. 

(See  Act  of  15th  April  1834,  antea,  p.  123.) 

The  provisions  under  this  head  are  mainly  derived  from  the  existing 
laws,  so  far  as  they  respect  the  appointment  of  this  officer  and  his  secu- 
rity. Those  which  relate  to  his  duties  in  the  administration  of  justice, 
&c.  will  be  found  in  a  future  bill. 

Sect.  CIX.  Is  derived  from  the  sixth  section  of  the  act  of  1st  March 
1799.     3  Smith  356. 

Sect.  CX.,  CXII.  and  CXIII.  Are  copied  from  the  twenty-ninth  sec- 
tion of  the  act  of  20th  March  1810.     5  Smith  173. 

Sect.  CXI.  Is  derivedfrom  the  twenty-ninth  section  of  the  actof  1810, 
the  third  section  of  the  act  of  29th  March  1824  (P.  L.  172),  and  the 
fourth  section  of  the  act  of  1808  (4  Smith  531),  with  slight  alterations. 
The  proviso  in  the  twenty-ninth  section  of  the  act  of  1810,  which  declares 
that  "  no  person  shall  be  permitted  to  serve  as  constable  more  than  three 
years  in  any  term  of  six  years,"  having,  by  various  acts,  been  repealed 
with  respect  to  many  counties  of  the  state,  and  perhaps  by  implication 
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from  the  act  of  28th  March  1820,  not  being  operative  in  any  part  of  the 
state,  we  have  not  introduced  it  into  the  present  bill. 

Sect.  CXIV.  Is  derived  from  the  twenty-ninth  section  of  the  act  of 
1810,  with  an  alteration  taken  from  the  third  section  of  the  act  of  1824. 

Sect.  CXV.  Is  taken  from  the  act  of  28th  March  1820,  with  an  altera- 
tion limiting  the  power  of  a  special  deputation  to  the  case  of  a  civil  suit 
or  proceeding;  which  we  suppose  was  the  intention  of  the  act. 

Sect.  CXVI.  Is  taken  from  the  act  of  4th  February  1830.     P.  L.  36. 

Sect.  CXVII.  In  this  section  we  have  provided,  by  a  general  rule,  for 
the  mode  of  recovering  pecuniary  penalties  imposed  by  the  bill,  and  not 
otherwise  provided  for.  It  appears  to  us  that  in  the  case  of  public  offi- 
cers, the  proceedings  should  generally  be  in  the  court  of  quarter  sessions. 

Sect.  CXVI1I.  The  design  of  this  section  is  to  preserve  the  operation 
of  a  numerous  class  of  local  provisions  contained  in  acts  of  assembly. 
We  have  felt  considerable  embarrassment  in  deciding  upon  the  proper 
course  to  be  adopted  in  relation  to  these  laws.  To  preserve  them,  will 
mar  the  uniformity  of  the  law  as  actually  administered,  and  may  tend  to 
lay  the  foundation  of  an  irremediable  diversity  in  the  usages  of  the  com- 
monwealth. On  the  other  hand,  were  we  to  propose  their  repeal,  it 
might  be  thought  to  be  an  undue  enlargement  of  the  scope  of  the  resolu- 
tions under  which  we  act.  It  might  also  interfere  essentially  with  the 
wishes  and  convenience  of  the  people  of  the  cities  and  other  districts  to 
which  they  respectively  apply.  There  may  also  be  differences  of  situa- 
tion with  which  we  are  not  acquainted,  requiring  different  legislative  pro- 
visions. These  considerations  have  prevailed  with  us  to  introduce  this 
concluding  section,  and  to  leave  the  subject  to  those  especially  interested, 
to  decide  how  far  the  general  scheme  proposed  in  this  bill  will  be  an  ad- 
vantageous substitute  for  these  local  acts.  If  the  system  proposed  shall 
be  found  to  work  well,  we  suppose  that,  ultimately,  local  provisions  in- 
consistent with  it  will  be  repealed  by  the  legislature. 

In  conclusion  we  would  repeat,  by  way  of  guarding  against  misconcep- 
tion of  the  scheme  of  the  present  bill,  that  it  is  not  intended  to  embrace 
the  details  of  special  duties,  belonging  to  certain  officers  by  common  law, 
or  assigned  to  them  by  acts  of  assembly.  Many  subjects,  which  may  at 
first  sight  appear  to  have  been  overlooked  by  us,  have  been  duly  consi- 
dered, and  appropriated  to  other  titles,  with  which  we  conceive  that  they 
may  be  more  conveniently  incorporated.  Thus,  the  duties  of  county 
commissioners  and  treasurers  in  relation  to  unseated  lands,  of  sheriffs  and 
constables  in  the  execution  of  process  in  civil  cases,  of  supervisors  in 
respect  to  roads  and  highways,  and  of  town  clerks  in  regard  to  strays,  and 
the  like,  will  be  the  subject  of  bills,  which  we  hope  before  long  to  submit 
to  the  legislature. 
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Remarks  on  the  bill  entitled,  u  An  Act  relating  to  County 
Rates  and  Levies,  and  Township  Rates  and  Levies  T  Re- 
ported 6th  January  1834. 

(See  Act  of  15th  April  1834,  antea,  p.  153,  159.) 

In  the  bill  entitled,  "  An  act  relating  to  county  rates  and  levies,  and 
township  rates  and  levies,"  we  have  collected  all  the  passages  of  the  pre- 
sent laws  which  provide  for  raising  taxes  to  defray  the  expenses  of  coun- 
ties and  townships,  and  we  have  suggested  a  few  alterations  and  one  or 
two  new  provisions,  with  a  view  of  simplifying  and  rendering  more  effec- 
tive the  present  system. 

We  have  consolidated  into  one  bill  the  several  acts  relating  to  county 
taxes  and  township  taxes,  inasmuch  as  they  are  assessed  upon  the  same 
basis,  and  governed  by  the  same  general  rules.  The  taxes  at  present 
raised  in  townships  are,  First,  Those  levied  and  collected  by  the  authority 
of  the  supervisors  of  the  roads,  &c,  and  Second,  Those  which  are  levied 
and  collected  by  the  authority  of  the  overseers  of  the  poor.  These  are 
authorized  by  distinct  acts  of  assembly,  and  assessed  and  collected  by 
distinct  authorities.  In  the  present  bill  they  are  made  the  subject  of  uni- 
form and  general  regulation.  In  the  bill  submitted  to  the  legislature  at 
their  last  session,  relative  to  counties  and  townships,  and  county  and 
township  officers,  we  endeavoured  to  provide  for  the  respective  townships 
a  system  of  local  government,  similar  to  that  of  counties,  which  we  be- 
lieve to  have  the  advantages  of  simplicity,  efficiency  and  economy.  The 
present  bill  has  been  framed  with  a  view  to  the  arrangements  suggested 
in  that  bill,  and  is  submitted  at  the  present  time,  that  the  legislature  may 
have  before  them  at  once  the  scheme  and  operation  of  county  and  town- 
ship government. 

Sect.  I.  and  II.  Are  copied  from  the  seventh  section  of  the  act  of  11th 
of  April  1799  (3  Smith  393),  with  the  omission  of  unnecessary  words. 

Sect.  III.  Is  derived  from  the  first  section  of  the  act  of  28th  March 
1808  (4  Smith  530). 

Sect.  IV.  and  V.  Are  derived  from  the  eighth  section  of  the  actof  1799. 

Sect.  VI.  Is  derived  from  the  second  section  of  the  act  of  1808. 

Sect.  VII.  Is  taken  from  the  seventh  section  of  the  act  of  1799,  and 
the  second  section  of  the  act  of  1808. 

Sect.  VIII.  and  IX.  Are  taken  from  the  seventh  section  of  the  act  of 
1799. 

Sect.  X.  Is  new  as  a  legislative  provision,  though  in  the  city  of  Phila- 
delphia and  perhaps  in  other  parts  of  the  commonwealth,  the  practice  has 
been  for  some  years,  to  give  public  notice  in  the  manner  here  required. 
It  appears  to  us,  that  a  general  rule  of  this  kind  will  be  found  useful,  by 
increasing  the  probabilities  of  notice  reaching  all  persons  interested,  in  a 
subject  of  which  it  is  important  that  they  should  be  fully  informed. 
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Sect.  XI.  Is  derived  from  the  ninth  section  of  the  act  of  1799,  with 
one  alteration  only,  of  substance,  which  provides  for  the  case  of  buildings 
destroyed  by  fire  or  otherwise,  subsequently  to  the  triennial  assessment ; 
an  alteration  which  is  in  conformity  with  the  provisions  of  the  first  sec- 
tion of  the  act  of  30th  March  1822  (7  Smith  526). 

Sect.  XII.  and  XIII.  Are  taken  from  the  ninth  section  of  the  act  of 
1799  and  the  first  section  of  the  act  of  1822. 
Sect.  XIV.  Is  taken  fro*m  the  second  section  of  the  act  of  1808. 
Sect.  XV.  Is  derived  from  the  tenth  section  of  the  act  of  1799* 
Sect.  XVI.  Is  derived  from  the  first  section  of  the  act  of  1822,  with  a 
proviso,  which  we  think  necessary  to  prevent  impositions  being  practised 
upon  the  commissioners  by  the  applicants. 

Sect.  XVII.  Is  derived  from  the  tenth  section  of  the  act  of  1799,  with 
some  alterations  and  additions,  intended  more  fully  to  effect  the  design  of 
the  legislature. 

Sect.  XVIII.  Provides  for  the  case  of  a  person  appointed  collector  re- 
fusing to  serve,  as  in  the  tenth  section  of  the  act  of  1799,  and  provides 
for  other  cases,  in  which  also,  the  office  may  be  vacant,  but  which  were 
not  attended  to  in  the  original  act. 

Sect.  XIX.  This  section  is  new  as  a  general  rule.  It  provides  for  se- 
curity to  be  given  by  collectors  of  county  taxes.  In  the  city  and  county 
of  Philadelphia,  the  law  has  for  many  years  required  collectors  to  give 
bond  with  security,  and  we  think  it  time  that  the  provision  should  be  ex- 
tended over  the  commonwealth.  The  trust  is  an  important  one.  Large 
sums  frequently  pass  into  the  hands  of  a  collector,  for  which  the  county 
ought  to  have  some  other  security  than  the  personal  responsibility  of  the 
individual.  We  have  endeavoured  to  render  the  provision  as  easy  to  col- 
lectors as  is  practicable,  by  authorizing  a  mortgage  of  real  estate  to  be 
taken.  The  introduction  of  the  provisions  of  this  section  has  authorized 
us  to  dispense  with  the  very  inconvenient  and  severe  system  adopted  by 
the  act  of  1799  towards  collectors  who  should  happen  to  be  in  default. 
The  sixteenth  section  of  that  act  declares  that  all  the  estate  real  and  per- 
sonal of  such  delinquent  collectors,  shall  be  bound  as  security  for  the 
payment  of  such  balance  ;  the  effect  of  which,  if  construed  according  to 
its  obvious  meaning  (and  as  the  supreme  court  has  recently  decided,  3 
Penns.  Rep.  26),  is  to  fix  a  lien  upon  all  the  property  of  a  collector,  in 
every  part  of  the  commonwealth,  to  the  injury,  perhaps,  of  an  innocent 
purchaser,  who  could  have  no  means  of  becoming  acquainted  with  it. 
The  eighteenth,  nineteenth,  twentieth  and  twenty-first  sections  provide 
a  mode  of  proceeding  against  the  property  and  persons  of  delinquent  col- 
lectors, which,  as  we  have  intimated,  bears  with  great  severity  upon  them, 
and  upon  all  persons  who  may  have  had  dealings  with  them,  without 
being  easily  understood  or  managed.  If  the  legislature  shall  adopt  the 
section  now  under  notice,  there  will  be  no  occasion  for  so  extensive  and 
dangerous  a  lien,  or  for  proceedings  so  sweeping  in  their  extent  and  op- 
pressive in  their  character.  If  judgment  be  entered  upon  the  bond  of  the 
collector  and  his  sureties,  as  is  the  practice  in  Philadelphia,  a  lien  is 
secured  at  once,  the  fruits  of  which  maybe  obtained  in  an  expeditious  and 
easy  manner  by  the  ordinary  process  of  the  courts.     The  result  will  be 
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the  same,  if  a  mortgage  be  taken  from  the  collector.  With  these  views 
we  recommend  this  section  to  the  adoption  of  the  legislature. 

Sect.  XX.  and  XXI.  Are  derived  from  the  fifteenth  section  of  the  act 
of  1799. 

Sect.  XXII.  Is  taken  from  the  twelfth  section  of  the  same  act. 

Sect.  XXIII.  Is  derived  from  the  act  of  the  4th  of  April  1803,  4  Smith 
101,  relating  to  the  general  elections.  As  it  imposes  a  penalty  upon  as- 
sessors, who,  knowingly,  refuse  or  neglect  to  return  the  names  of  persons 
liable  to  assessment,  we  think  that  the  provision  is  most  consonant  with 
the  design  of  the  present  bill. 

Sect.  XXIV*.  Is  taken  from  the  twenty-third  section  of  the  act  of  1799. 

Sect.  XXV.  Begins  the  series  of  sections  relating  to  the  assessment 
and  collection  of  township  taxes.  This  section  is  derived,  with  some  al- 
terations, from  the  fifth  section  of  the  act  of  the  6th  of  April  1802,  3  Smith 
512,  relating  to  roads  and  highways.  It  authorizes  the  supervisors  to 
levy  a  rate  or  assessment,  according  to  the  provisions,  and  for  the  purpose 
mentioned  in  that  act.  The  clause  added  by  us  at  the  end  of  the  section, 
viz. :  "  and  for  such  other  purposes  as  may  be  authorized  by  law,"  is 
necessary  to  carry  out  the  system  proposed  in  the  bill  relating  to  counties 
and  townships,  which  renders  the  supervisors  of  the  respective  townships 
the  chief  administrators  of  their  government,  and  supposes  that  funds  will 
occasionally  be  required  for  other  purposes  than  the  repair  of  roads  and 
bridges.  In  our  remarks  on  the  ninety-first  section  of  that  bill  we  have 
suggested  some  reasons  for  the  adoption  of  this  system,  to  which  we  re- 
spectfully refer. 

Sect.  XXVI.  This  section  is  founded  upon  the  fourth  section  of  the 
act  of  the  9th  of  March  1771,  1  Smith  332,  for  the  relief  of  the  poor,  and 
from  the  first  section  of  the  act  of  the  16th  of  April  1827,  Pamph.  Laws 
437,  entitled,  "  A  supplement  to  the  act  for  the  relief  of  the  poor."  The  first 
named  act  authorizes  the  overseers  of  the  several  townships  to  lay  a  rate, 
not  exceeding  3  pence  in  the  pound,  on  the  clear  yearly  value  of  all  es- 
tates, and  6  shillings  per  head  on  every  freeman  not  otherwise  rated  for 
his  estate,  &c.  and  declares  that  the  assessment,  may  be  repeated  as  often 
in  one  year,  as  shall  be  found  necessary.  The  act  of  1827  authorizes 
an  assessment  on  all  real  and  personal  estates,  according  to  the  bona  fide 
value,  in  ready  money,  but  omits  the  provision  limiting  the  rate  per  cent, 
and  the  assessment  on  persons,  and  the  authority  to  repeat  the  rate  in  the 
same  year.  The  design  of  the  framers  of  this  last  act  is  not  very  apparent. 
We  can  hardly  suppose  that  they  intended  to  leave  the  overseers  without 
any  restraint,  as  to  the  amount  of  tax  to  be  raised,  while  all  other  officers 
of  counties  and  townships  are  limited  in  this  respect.  We  have,  there- 
fore, retained  the  limitation  of  the  act  of  1771,  altering  it,  however,  from 
3  pence  in  the  pound  to  1  cent  in  the  dollar,  which  is  conformable  with 
the  limitation  upon  the  powers  of  county  commissioners,  and,  we  pre- 
sume, will  be  found  sufficient  for  the  support  of  the  poor. 

Sect.  XXVII.  Contains  a  general  regulation,  adopting  the  county  val- 
uation as  the  basis  of  township  taxes,  and  follows  the  particular  provisions 
of  the  acts  of  1771  and  1802,  before  adverted  to. 

Sect.  XXVIII.  Is  derived  from   the  fifth  section  of  the  act  of  1802. 
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The  provision  which  was  originally  confined  to  the  case  of  road  taxes,  is 
here  extended  to  other  township  taxes. 

Sect.  XXIX.  Is  derived  from  the  sixth  section  of  the  act  of  1771,  re- 
lating to  the  poor  tax,  and  is  here  extended  to  all  township  taxes.  We 
have  altered  the  original  provision  also,  so  as  to  require  the  book  of  rates 
and  assessments  to  be  deposited  with  the  town  clerk.  But  if  there  should 
not  be  such  an  officer  in  the  township,  a  provision  is  added  that  the  book 
shall  remain  with  the  supervisors  or  overseers,  as  the  case  may  be. 

Sect.  XXX.  Is  also  derived  from  the  sixth  section  of  the  act  of  1771, 
generalizing  the  provision. 

Sect.  XXXI.,  XXXII.  and  XXXIII.  Provide  for  the  appointment  of 
a  collector  of  township  taxes,  for  the  security  to  be  given  by  him,  and  for 
the  warrant  to  be  issued  by  the  supervivors  and  overseers,  and  are  in  con- 
formity with  the  system  pursued  in  relation  to  the  collection  of  county 
taxes,  and  in  furtherance  of  the  plan  for  the  administration  of  the  affairs  of 
townships,  contained  in  the  bill  relating  to  counties  and  townships.  We 
refer  to  our  remarks  on  the  ninety-seventh  section  of  that  bill,  for  our 
views  on  the  subject  of  the  present  imperfect  responsibility  of  township 
officers,  and  will  only  add  here,  that  we  think  that  the  employment  of 
collectors  giving  security,  and  required  to  pay  over  from  time  to  time,  to 
the  township  treasurer,  will  facilitate  the  collection  of  the  taxes,  and  di- 
minish the  risk  of  loss,  without  adding  to  the  burthens  of  the  townships. 

Sect.  XXXIV.  Is  copied  from  the  fifth  section  of  the  act  of  1802,  re- 
lating to  roads. 

Sect.  XXXV.  and  XXXVI.  Are  derived  from  the  seventh  section  of 
the  act  of  1771,  and  the  sixth  section  of  the  act  of  1802  ;  the  provision 
being  made  general. 

Sect.  XXXVII.  and  XXXVIII.  These  sections  alter  the  final  clause 
in  the  said  sections,  so  far  as  to  require  that  the  party  appellant  shall  give 
security  to  the  satisfaction  of  a  judge  of  the  court  of  quarter  sessions.  It 
appears  to  us  that  a  provision  of  this  kind  is  necessary.  Without  it,  the 
collection  of  the  township  taxes  might  be  suspended,  and  great  public  in- 
convenience produced,  upon  a  frivolous  or  unfounded  complaint,  while 
the  township  would  have  no  means  of  redress. 

Sect.  XXXIX.  and  XL.  Provide  for  the  case  of  there  being  no  town- 
ship treasurer,  and  authorize  the  supervisors  and  overseers,  in  such  case, 
to  collect  and  pay  out  the  moneys  received  by  them  respectively.  These 
sections  will  be  found  necessary,  if  the  legislature  should  not  see  fit  to 
adopt  the  provisions  of  the  bill  relating  to  counties  and  townships,  which 
authorize  the  election  of  a  township  treasurer,  or  if  the  people  of  any 
township  should  not  elect  such  officers. 

Sect.  XLI.  This  and  the  remaining  sections  of  the  bill,  contain  provi- 
sions applicable  to  the  collection  of  all  taxes,  as  well  county  as  township, 
and  which  have  been  mostly  generalized  from  particular  enactments. 

Sect.  XLI1.  Is  derived  from  the  eighteenth  section  of  the  act  of  1799. 

Sect.  XLIII.  Declares  the  condition  of  the  bond  of  a  collector,  and 
completes  the  system  of  security,  suggested  in  sections  nineteen  and 
thirty-two,  antea. 
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Sect.  XLIV.  Is  derived  from  the  first  section  of  the  act  of  11th  March 
1822.     7  Smith  507. 

Sect.  XLV.  The  proviso  embraced  in  this  section,  is  new  in  terms, 
but  we  believe  we  are  not  called  upon  to  say  much  in  justification  of  it. 
We  know  of  no  instance  in  which  infants,  females  or  lunatics,  have  been 
imprisoned  for  non  payment  of  taxes ;  but  the  general  terms  of  the  law 
would  undoubtedly  authorize  the  measure,  and  we  think  that  it  ought  to 
be  expressly  prohibited. 

Sect.  XLVI.  This  section  is  derived  from  the  sixth  section  of  the  act 
of  3d  of  April  1804  (4  Smith  201),  and  from  the  eighth  section  of  the  act 
of  6th  April  1802,  with  some  alterations  of  phraseology,  to  make  the  pro- 
vision general,  and  secure  the  collection  of  the  tax.  The  remaining  pro- 
visions of  those  sections,  will  be  introduced  into  a  bill  relating  to  land- 
lords and  tenants. 

Sect.  XLVII.  and  XLVIII.  Are  derived  from  the  fifteenth  section  of 
the  act  of  1799,  the  provisions  being  adapted  to  the  case  of  township 
taxes,  as  well  as  to  county  taxes. 

Sect.  XLIX.  Is  derived  from  the  sixteenth  section  of  the  act  of  1799. 

Sect.  L.  Is  derived  from  the  second  section  of  the  act  of  11th  March 
1822. 

Sect.  LI.  Contains  a  provision  of  the  same  section,  which  at  present 
applies  to  the  city  and  county  of  Philadelphia  only,  but  which,  we  think, 
ought  to  be  made  general. 

Sect.  LII.  Is  derived  from  the  twenty-second  section  of  the  act  of  1799. 


3£VtmtiQtw. 

Remarks  upon  the  Bill  relating  to  Executions.     Reported  A.ih 
January  1836. 

(See  Act  of  16th  June  1836,  antea,  p.  569.) 

In  this  bill  are  proposed  some  important  additions  to  the  law.  In  it, 
and  the  bill  relating  to  insolvent  debtors  herewith  reported,  an  attempt  has 
been  made  to  carry  out  many  of  the  suggestions  contained  in  the  first  part 
of  the  report  made  on  the  9th  January  1835.  And  we  beg  leave  to  re- 
mark in  this  place,  that  in  the  selection  of  these  subjects  as  a  part  of  the 
present  report,  we  have  been  guided  chiefly  by  the  order  and  the  connexion 
of  the  topics  discussed  in  that  paper. 

A  bill  relating  to  the  commencement  of  actions  was  reported  at  the  last 
session  of  the  legislature.  In  that  bill  some  alterations  in  the  law  of  arrest 
were  proposed,  and  the  reasons  were  stated  at  length  in  the  report  (com- 
mencing at  page  33  ;  see  also  page*  54),  and  in  the  remarks  upon  the  sec- 
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tions.  In  connexion  with  that  subject,  it  became  necessary  to  discuss  the 
subject  of  imprisonment  after  judgment,  the  extent  to  which  a  debtor's 
property  should  be  made  liable  to  his  creditors,  and  the  relief  which  should 
be  extended  to  him  if  insolvent  (page  43,  et  seq.). 

The  subjects  are  naturally  connected,  and  these  bills  should  be  consi- 
dered together,  in  order  to  appreciate  their  relative  bearing  and  general 
effect. 

The  general  design  of  the  whole  scheme  contained  in  the  three  bills 
mentioned,  is  to  carry  out,  more  perfectly  than  hitherto  has  been  done, 
the  spirit  of  the  preamble  of  the  act  of  the  20th  March  1724-5,  (to  regu- 
late the  practice  upon  writs  of  summons  and  arrest,)  and  of  the  sixteenth 
section  of  the  ninth  article  of  the  constitution.  There  are,  however,  some 
alterations  proposed  in  this  bill,  which  have  not  hitherto  been  suggested. 
These  we  shall  advert  to  in  the  remarks  upon  the  particular  sections. 

Sect.  I.  and  II.  These  sections  are  derived  from  the  statute  13  Edward 
I.,  c.  45 ;  Rob.  Dig.  239.  The  proviso  to  section  one  is  added  in  con- 
formity with  the  decisions. 

Sect.  III.,' IV.  and  V.  Are  from  the  act  of  21st  March  1806-7. 

Sect.  VI.  From  the  act  of  11th  March  1809,  section  one. 

Sect.  VII.  From  the  statutes  21  Jac.  L,  c.  8  ;  Rob.  Dig.  245  ;  16  and 
17  Car.,  c.  8,  sec.  3;  Rob.  Dig.  41,  42. 

Sect.  VIII.  This  section  is  in  part  derived  from  the  statutes  16  and  17 
Car.  2,  ch.  8,  sec.  5;  Rob.  Dig.  42;  from  the  act  of  11th  April  1809; 
and  is  in  part  new. 

Sect.  IX.  to  XVIII.  These  sections  are  new,  and  they  propose  an  im- 
portant addition  to  the  law.  They  are  drawn  in  conformity  with  the  sug- 
gestions in  the  report  made  on  the  9th  January  1834,  at  pp.  49,  50,  to 
which  we  beg  leave  to  refer.  The  details  of  these  sections,  it  is  believed, 
are  adapted  to  the  object  in  view.  The  proceedings  are  not  altogether  new 
to  our  practice.  In  actions  commenced  by  attachment,  and  in  proceed- 
ings against  garnishees,  are  to  be  found  analogies,  if  not  a  precedent  for 
the  principal  provisions  of  these  sections. 

Sect.  XIX.  This  section  contains  nothing  new ;  act  1705,  section  one. 

Sect.  XX.  This  section  is  introduced  in  consequence  of  certain  provi- 
sions of  the  bill,  which  propose  to  extend  the  right  of  plaintiffs  in  execu- 
tion, to  levy  upon  personal  estate  of  the  defendant  not  at  present  liable  to 
execution.  It  was  thought  inexpedient  to  compel  plaintiffs  to  resort  to  and 
exhaust  such  personal  estate  as  has  not  been  hitherto  accessible,  except 
through  the  insolvent  laws,  before  resorting  to  the  land,  or  even  the  body 
of  the  defendant.  It  will  be  perceived,  therefore,  that  the  effect  of  the  pro- 
viso is  only  to  prevent  such  a  construction  of  the  new  provisions  of  this 
bill  as  would  alter  the  law  in  this  respect. 

Sect.  XXI.  This  section  is  from  the  act  of  31st  May  1718,  section 
eighteen.  In  connexion  with  this  section  we  beg  leave  to  refer  to  section 
eighty-one  of  the  bill  relating  to  the  commencement  of  actions,  reported 
9th  January  1835,  and  to  page  56  of  the  report  accompanying  that  bill. 

Sect.  XXII.  This  section  is  in  part  derived  from  the  act  of  29th  March 
1819,  section  two,  and  in  part  new.     That  portion  of  the  section  which 
relates  to  deposits  and  debts  is  new.     We  refer  to  the  remarks  at  pp.  48, 
ii.— 91 
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49,  of  the  report,  made  January  9th  1835,  for  the  reasons  upon  which  this 
alteration  is  proposed. 

Sect.  XXIII.  This  section  is  also  new,  and  is  founded  upon  the  same 
reasons  (see  Bro.  Jib.,  title  Execution,  107;  also  title  Trespass,  92;  1 
Arch.  Pr.  268;  2  Bac.  Mr.  715,  716,  for  the  existing  rules  upon  this 
subject). 

Sect.  XXIV.  and  XXV.  Section  twenty-four  is  new  as  a  general  pro- 
vision, but  not  so  in  relation  to  banks.  A  similar  provision  exists  in  the 
laws  of  the  state  of  New  York.  The  proviso  in  section  twenty-five  is 
added  to  restrain  the  provision  within  what  we  conceive  should  be  its 
operation. 

Sect.  XXVI.  and  XXVII.*  Section  twenty-six  is  taken  from  the  10th 
April  1828,  section  one. 

Sect.  XXVIII.  and  XXIX.  These  sections  are  in  accordance  with  the 
practice  of  the  acts  of  assembly.  Section  twenty-nine  is  from  the  act  of 
13th  April  1807,  section  five. 

Sect.  XXX.  This  section  is  in  part  derived  from  the  act  of  8th  Fe- 
bruary 1819.     The  last  clause  has  been  added. 

Sect.  XXXI.  Is  derived  from  the  act  of  9th  April  1833,  section  four, 
with  this  alteration,  viz.  that  the  act  referred  to  extends  to  all  persons — 
this  bill  proposes  that  the  provision  shall  be  confined  to  citizens  of  this 
commonwealth.  This  alteration  is  necessary  to  make  the  provision  har- 
monize with  the  seventh  section  of  the  bill  relating  to  commencement  of 
actions,  reported  January  9,  1835,  and  with  the  views  expressed  in  the 
report  accompanying  that  bill.  (See  pp.  39,  40,  42,  43.)  It  appears  to 
us  also  that  the  spirit  of  the  act  from  which  this  section  is  taken,  is  com- 
plied with  by  this  section.  (See  also  the  preamble  to  the  act  of  20th 
March  1724,  to  regulate  the  practice  upon  writs  of  summons  and  arrest.) 
We  think,  also,  that  justice  to  our  citizens,  particularly  those  who  live 
upon  the  borders  of  the  state,  requires  this  alteration,  in  order  to  save  them 
from  the  necessity  of  going  into  another  state  to  enforce  contracts  for  small 
sums  made  with  them  in  this  state. 

We  have  been  informed  by  intelligent  persons,  that  by  the  existing 
provision,  the  process  of  law  in  most  of  these  cases  is  rendered  entirely 
unavailing. 

Sect.  XXXII.  This  section  is  derived  from  the  statutes  1  Jac.  1,  c.  13  ; 
21  Jac.  1,  c.  24,  and  8  and  9  Wm  HI.,  c  27,  sec.  7  ;  Rob.  Dig.  247. 

Sect.  XXXIII.t  and  XL.  The  basis  of  these  sections  is  the  act  29th 
March  1819,  section  three.  But  that  act  is  confined  to  the  case  of  stock. 
These  sections  propose  to  extend  the  provisions  to  debts  due  the  defen- 
dant and  deposits  of  money  belonging  to  him.  It  is  not  necessary  to 
remark  upon  the  details  of  these  sections. 

f  The  proviso  in  section  twenty-six,  standing  in  the  original  act  as  section  twen- 
ty-seven, was  rejected  by  the  legislature ;  and  sections  twenty-eight  and  twenty- 
nine,  &.c,  &c.  are  now  designated  as  sections  twenty-seven  and  twenty-eight,  &c, 
&c.  in  the  act  passed. 

t  Sections  thirty-three  and  thirty-four,  of  the  original  act,  are  consolidated  into 
section  thirty-two,  in  the  act  passed  by  the  legislature,  and  sections  thirty-five,  &c, 
&c,  are  now  marked  sections  thirty-three,  &c,  &c. 
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The  principle  upon  which  the  extension  is  proposed,  has  already  been 
remarked  upon.  We  have  already  referred  in  these  remarks  to  the  ob- 
servations contained  in  the  report  made  to  the  legislature,  January  9,  1835, 
pp.  48,  49.  It  is  not  necessary  to  discuss  the  principle  in  this  place.  If 
the  legislature  should  approve  of  the  principle,  the  provisions  of  the  sec- 
tion will  be  found  adapted  to  carry  it  into  effect. 

Sect.  XLI.  and  XLII.  These  sections  are  from  the  act  of  21st  March  . 
1772,  section  four. 

Sect.  XLIIL,  XLIV.  and  XLV.  These  sections  are  from  the  act  21st 
of  March  1806,  section  eleven. 

Sect.  XLVI.  This  section  is  derived  substantially  from  the  act  of  1705, 
section  three. 

Sect.  XLVII.  This  section  is  derived  from  the  act  of  6th  March  1820, 
section  one,  with  the  addition  of  a  clause  authorizing  a  sale  to  be  made 
upon  the  fieri  facias  when  the  right  of  an  inquest  is  waived.  Another 
alteration  proposes  that  persons  who  have  acquired  the  title  subject  to  the 
lien  of  the  judgment,  may  waive  an  inquisition.  Such  persons  are  not 
within  the  letter  of  the  act  of  1820. 

Sect.  XLVIII.  and  XLIX.  These  sections  are  derived  from  the  act  of 
21st  of  March  1806,  section  eleven.     Heydrick  v.  Eaton,  2  Binn.  215. 

Sect.  L.  and  LI.  These  sections  are  derived  from  the  act  of  1705,  sec- 
tion two,  with  some  alterations.  In  practice  it  has  been  usual  upon  the 
execution  of  a  writ  of  liberari  facias  to  call  a^  second  inquest ;  and  cases 
have  occurred  in  which  the  inquest  summoned  upon  this  writ,  have  as- 
sessed the  rents,  issues  and  profits  at  a  value  which  would  not  be  suffi- 
cient to  pay  the  debt,  &c,  in  seven  years.  In  such  cases  both  inquests 
(that  held  upon  the  fieri  facias  and  that  on  the  liberari)  have  been  set 
aside.  It  appears  to  us  that  two  iuquisitions  are  not  necessary.  If  the 
inquest  summoned  on  the  fieri  facias  find  the  rents,  &c,  sufficient  to  pay, 
it  would  be  more  convenient  to  require  that  they  should  proceed  to  assess 
precisely  their  value,  so  that  the  lands  may  be  delivered  by  the  sheriff  at 
their  valuation,  if  a  liberari  should  be  sued  out.  This  course  would  save 
expense  and  time,  and  it  would  avoid  the  possibility  of  contradictory  in- 
quisitions. It  will  appear  from  subsequent  provisions  that  this  course 
will  not  be  injurious  to  the  parties,  because  it  is  proposed  that  neither 
should  be  bound  by  the  value  assessed,  whether  it  be  too  much  or  too 
little.  Upon  a  writ  of  scire  facias  ad  computandum,  the  plaintiff  may 
be  required  to  account  for  what  he  shall  have  received,  and  to  allow  so 
much  and  no  more.  We  have  expunged  from  the  text  the  reference  to 
writs  of  elegit  in  England. 

Sect.  LII.  This  section  is  derived  from  the  act  of  13th  April  1807, 
seetion  six. 

Sect.  LIH.  This  section  is  new.  It  seems  to  us  that  some  rule  is  ne- 
cessary to  determine  the  priority  of  the  rights  of  parties  entitled  to  this 
writ,  and  that  the  rule  suggested  is  equitable. 

Sect.  LIV.  to  LXI.  These  sections  relate  to  the  writ  of  scire  facias 
to  account,  &c.  They  are  new  as  positive  provisions,  and  alter,  to  some 
extent,  the  law.  The  act  of  1705  refers  to  the  practice  upon  writs  of 
elegit  in  England.     We  have  adopted  in  these  sections  what  we  conceive 
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to  be  the  rule  of  justice.  In  England,  it  seems,  courts  of  law  are  bound 
by  the  inquest,  but  courts  of  equity  grant  relief  and  order  an  account  ac- 
cording to  the  actual  profits.  (1  Serg.  &f  Rawle,  323  ;  2  Saund.  72,  u. 
and  tv.)  The  provision  in  section  sixty-one  applies  to  the  case  where  the 
estate  extended  shall  be  sold  during  the  extent.  It  is  adopted  from  the 
case  of  Wall  v.  Lloyd's  Executors,  1  Serg.  fy  Rawle  323. 

Sect.  LXII.  This  section  is  derived  from  the  statute  32  H.  8,  c.  5, 
(Rob.  Dig.  241,  242;  1  Co.  Inst.  289). 

Sect.  LXIII.  This  section  is  derived  from  the  act  of  1705,  section  three. 
The  bill  from  section  fifty  to  sixty-two  applies  to  the  case  of  lands  found 
by  the  inquest  (lequired  in  section  forty-six)  to  be  sufficient  to  pay  the 
debts,  &c,  in  seven  years.  This  section  applies  to  the  case  of  lands  found 
by  the  inquest  to  be  insufficient  to  satisfy  the  debt  within  the  period  of 
seven  years.     We  have  varied  the  language  of  the  act. 

Sect.  LXIV.  This  section  is  derived  from  the  act  of  1705,  section 
four. 

Sect.  LXV.  This  section  is  derived  from  the  act  of  27th  March  1824, 
section  one  and  two,  with  slight  variations.     The  provision  is  new. 

Sect.  LXVL,  LXVII.  and  LXVIII.  These  sections  are  derived  from 
the  act  of  1705,  section  four. 

Sect.  LXIX.  This  section  is  derived  from  the  statute  32  H.  8,  c.  5, 
(Rob.  Big.  241,  242).  It  is  proposed  to  extend  the  provision  of  this  sta- 
tute to  the  case  of  land  delivered  in  satisfaction  of  the  debt.  The  statute 
was  designed  for  cases  of  extent.  In  section  sixty-two  the  provision  has 
a  similar  application.  The  effect  of  this  section  will  be  to  furnish  an  in- 
ducement for  the  use  of  the  writ  of  lib erari  facias  after  a  writ  of  venditioni 
exponas,  and  no  sufficient  price  offered.  It  frequently  happens  that  lands 
are  sold  at  a  great  sacrifice.  Still  the  purchaser  must  look  to  the  title  : 
for  he  acquires  only  such  right  as  the  defendant  had.  This  section  re- 
verses that  rule  as  it  respects  the  plaintiffs,  who  receive  upon  this  writ 
the  lands  of  their  debtor  in  satisfaction  of  the  debt.  It  appears  to  us  just 
that  in  such  case  the  plaintiff,  after  eviction,  should  be  allowed  to  have 
recourse  to  his  judgment,  and  levy  the  residue.  We  have,  however, 
adopted  only  the  principle  of  the  statute. 

Sect.  LXX.  to  LXXIII.  These  sections  are  new.  At  present  the 
practice  is  to  sell  life  estates  upon  a  writ  of  fieri  facias.  Such  estates  are 
almost  always  sacrificed.  Where  the  interest  or  estate  sold  is  clearly  de- 
fined (if,  for  example,  it  be  a  term  of  years),  there  can  be  no  difficulty  in 
settling  its  value.  This  is  impossible  in  the  case  of  estates  depending  on 
lives.  The  principle  of  the  English  annuity  statutes  may  be  referred  to 
for  illustration.  These  statutes  apply  only  to  life  annuities  ;  not  to  annui- 
ties for  fixed  terms  or  in  perpetuity.  In  the  former  the  buyer  and  seller 
can  settle  reasonable  terms  by  computation,  and  hence,  until  these  statutes 
were  made,  life  annuities  were  resorted  to  frequently  where  a  fraud  upon 
the  laws  against  usury  was  intended.  That  case  is  different,  it  is  true, 
from  the  one  under  consideration ;  but  a  debtor  has  still  less  power  to 
protect  his  interests  against  an  execution.  In  large  cities  purchasers  of 
such  estates  may  easily  guarantee  themselves  against  loss  through  insu- 
rance offices.     This  may  be  a  reason  why  such  estates  may  be  sold  better 
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in  cities  than  in  places  where  such  means  of  indemnity  against  risk  are 
not  easily  accessible.  (See  10  Mass.  313.)  We  think,  however,  that 
just  principles  require  that  these  estates  should  be  disposed  of  differently 
from  estates  and  interests  which  are  certain  and  fixed.  The  provisions  in 
these  sections  are  designed  to  place  them  upon  a  proper  footing.  By  ex- 
onerating purchasers  from  the  risk  of  the  life  upon  which  the  estate  de- 
pends, the  just  value  of  such  estates  will  more  easily  and  commonly  be 
obtained. 

The  practice  proposed  by  these  sections,  so  far  as  it  respects  the  writ 
of  liberari,  is  familiar.  It  would  not  be  right,  however,  to  require  the 
plaintiff  to  proceed  at  all  events  under  that  writ.  It  may  not  suit  his  pur- 
poses or  convenience.  It  may  be  said,  also,  that  he  is  entitled  to  the 
satisfaction  of  his  judgment  in  money.  To  meet  this  object,  we  propose 
a  sequestration.  The  plaintiff,  or  any  other  person,  may,  upon  security, 
be  appointed  a  sequestrator  under  these  provisions.  The  courts  will  have 
a  discretion  in  that  matter.  If  that  course  should  be  pursued,  the  opera- 
tion will  also  be  similar  to  that  of  an  extent,  at  least  as  it  respects  the 
mode  of  payment. 

Sect.  LXXIV.  Is  derived  from  the  act  of  22d  March  1817,  section 
three. 

Sect.  LXXV.  to  LXXVII.  These  sections  are  new.  The  provisions  are 
important.  The  law  appears  to  be  defective  in  respect  to  all  corporations 
except  banks ;  and  these  sections  may  be  considered  as  supplemental  to 
the  act  last  referred  to.  The  subject  is  referred  to  in  the  case  of  Ammant 
v.  The  President,  &c.  of  the  New  Alexandria  and  Pittsburgh  Turnpike 
Road  (13  Serg.  fy  Rawle  212, 213).  Provisions  similar  to  these  exist  in 
several  of  the  sister  states. 

Sect.  LXXVIII.,  LXXIX.  and  LXXXIII.  From  the  act  of  22d  May 
1722,  section  twenty-four.  These  sections  propose  an  alteration  of  the 
practice  which  has  obtained  under  the  act  of  22d  May  1722,  section  twenty- 
four,  in  case  of  testatum  writs  of  execution.  A  testatum  writ  of  execu- 
tion to  another  county  must  be  grounded  upon  a  writ  of  execution  issued 
within  the  county.  This  occasions  the  delay  of  a  term.  In  practice,  it 
is  frequent  to  allow  the  term  to  elapse,  and  then  issue  and  file  a  previous 
writ  as  a  mere  matter  of  form  (1  Serg.  fy  Rawle  97).  It  is  proposed  to 
dispense  with  the  delay,  and  allow  a  writ  to  be  issued  immediately  into 
another  county,  upon  a  suggestion,  verified  by  affidavit,  that  the  defendant 
has  no  real  or  personal  estate  within  the  county.  In  regard  to  writs  of 
fieri  facias,  it  is  obvious  that  one  only  should  be  running  at  the  same 
time.  But  a  different  rule  may  be  allowed  in  regard  to  testatum  writs  of 
capias  ad  satisfaciendum,  provided  that  the  plaintiff  be  held  responsible 
for  the  costs  of  the  writs,  if  he  issues  more  than  one  without  sufficient 
cause.  It  may  be  necessary  to  issue  several  in  order  to  reach  an  abscond- 
ing debtor.     This  is  proposed  by  section  eighty-three. 

Sect.  LXXX.,  LXXXI.  and  LXXXII.  These  sections  are  derived  from 
the  act  of  1st  April  1823,  section  one. 

Sect.  LXXXIV.  This  section  is  from  the  act  of  22d  May  1722,  section 
twenty-four. 

Sect.  LXXXV.,  LXXXVI.  and  LXXXVII.  These  sections  are  from 
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the  act  of  21st  March  1772,  section  four  (see  stat.  8  Anne,  c.  14,  sect.  1). 
Section  eighty-seven  is  new.  The  practice  of  staying  proceedings  upon 
executions,  or  of  neglecting  to  proceed,  operates  injuriously  to  landlords, 
as  the  rent  is,  in  practice,  computed  only  to  the  time  of  the  levy.  Besides, 
where  several  persons  have  an  interest  in  goods  seized,  one  of  them  ought 
not  to  control  the  proceeding  against  them,  without  the  consent  of  the 
others.  The  proviso  to  section  eighty-six,  as  to  the  costs,  is  required  to 
prevent,  in  some  cases,  the  absorption  of  the  whole  proceeds  in  costs. 

Sect.  LXXXVIII.  to  XCV.  Relate  to  the  distribution  of  the  proceeds 
arising  from  sheriffs'  sales.  Sections  eighty-eight,  eighty-nine,  ninety- 
one  and  ninety-three  are  from  the  act  of  16th  April  1827,  section  one, 
with  some  alterations  of  the  language.  Section  ninety  is  new  ;  it  is  de- 
signed to  render  the  practice  more  convenient  in  cases  decided  through 
the  intervention  of  a  jury.  Section  ninety-four  is  new.  It  sometimes 
occurs  that  considerable  sums  of  money  remain  in  court  for  a  long  period. 
Some  method  should  be  devised  in  which  the  parties  really  entitled  to  it 
may  have  some  benefit  from  it  during  the  interval.  In  Philadelphia,  and 
the  other  cities,  it  might  easily  be  invested  in  stock,  and  there  would  per- 
haps be  no  great  inconvenience  in  doing  it  where  all  parties  claiming  agree 
as  to  a  particular  investment.  But  in  the  country  it  would  be  more  diffi- 
cult ;  and  if  we  may  judge  from  the  operation  of  the  act  of  18th  February 
1824  (to  enable  executors,  &c.  to  invest  their  trust  moneys),  the  provision 
would  not  be  of  much  value.  The  latter  clause  of  this  section  proposes 
a  plan  which  is  feasible  in  any  of  the  counties.  The  party  obtaining  the 
decree  of  the  court  in  the  first  instance  must  be  presumed  to  have  the 
right.  The  decree  of  any  of  our  courts  of  common  pleas  may  be  deemed 
to  be  strong  evidence  of  the  justice  of  the  case.  It  seems  proper,  there- 
fore, to  allow  the  successful  party  to  take  out  of  court  the  money  awarded 
to  him,  upon  giving  security  to  refund  it  with  interest,  if  he  should  be  re- 
quired to  do  so.  To  render  the  order  of  restitution  effectual,  and  compli- 
ance with  it  prompt,  it  is  proposed  that  it  may  be  enforced  by  a  writ  of 
fieri  facias,  or  otherwise,  as  the  case  may  require. 

Sect.  XCV.  This  section  is  derived  from  the  act  of  1705,  section 
seven. 

Sect.  XCVI.  From  section  four  of  the  same. 

Sect.  XCVII.  This  section  proposes  a  new  practice.  Upon  the  trial 
of  title  depending  on  a  sheriff's  sale,  it  is  necessary  to  produce  the  judg- 
ment and  executions  upon  which  the  sheriff's  deed  is  grounded.  This 
section  proposes  that  the  deed  itself  may  recite  them,  if  the  purchaser 
require  it ;  that  the  prothonotary  shall  annex  his  certificate  in  attestation 
of  the  truth  of  the  recital,  and  that  the  deed  so  drawn  and  attested  shall 
be  good  evidence  of  the  judgment  and  process.  It  appears  to  us  that  this 
alteration  of  the  practice  would  be  safe,  convenient  to  purchasers  at  she- 
riffs' sales,  and  would  contribute,  in  some  degree  at  least,  to  expedition 
in  trials. 

Sect.  XCVI1I.  to  CII.  There  are  several  acts  of  assembly  relating  to 
the  acknowledgement  of  deeds  :  13th  of  April  1791,  section  eleven;  30th 
of  September  1791,  section  seven  ;  17th  of  February  1831.  It  is  believed 
that  these  sections  comprise  all  the  cases.     In   section  ninety-nine  we 
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propose  a  provision  which  is  in  conformity  with  the  practice  in  some  of 
the  counties,  and  which  ought  to  prevail  in  all  the  counties.  Every  fair 
opportunity  should  be  given  to  a  defendant  in  execution,  and  to  others 
interested  in  his  estate,  to  examine  the  regularity  of  the  proceeding.  We 
believe  that  this  matter  is  not  sufficiently  attended  to  in  some  cases. 

Sect.  CIII.  to  CVI.  These  sections  are  substantially  derived  from 
the  acts  of  23d  of  March  1764;  2d  of  April  1803  ;  31st  of  March  1822  ; 
and  3d  of  May  1832  ;  section  one. 

Sect.  CVII.  to  CXX.  These  sections  are  in  substance  derived  from 
the  act  of  6th  of  April  1802.  In  section  one  hundred  and  nineteen  an 
alteration  of  the  law  is  proposed.  The  condition  of  the  recognizance  re- 
quired of  the  person  in  possession,  is  not  at  present  suited  to  the  just 
rights  of  the  parties.  It  is  conceived  that  the  tenant  in  possession  of  the 
lands  should  stand  in  the  attitude  of  a  defendant  in  ejectment,  and  that 
the  burthen  of  proof  should  be  cast  upon  the  person  desiring  to  change 
the  possession  according  to  the  general  rule.  It  has  been  altered  accord- 
ingly. 

If  the  legislature  should  adopt  the  bill  reported  at  the  last  session,  rela> 
tive  to  actions  which  concern  real  estate,  the  provision  in  sections  one 
hundred  and  ninety-four  and  two  hundred  and  twenty-five  would  enable 
the  person  in  possession  to  prosecute  his  claim  in  the  character  of  a 
plaintiff.  But  as  the  purchaser  at  sheriff's  sale  is  the  actor  before  the 
justices,  and  the  chief  object  of  the  second  section  of  the  act  of  6th  of 
April  1802,  is  to  provide  a  method  of  transferring  the  controversy  to  the 
ordinary  tribunal,  it  seems  best  to  alter  the  condition  of  the  recognizance 
so  as  to  require  merely  of  the  tenant  in  possession,  his  appearance  and 
defence  to  the  claim  of  the  purchaser.  Upon  this  plan,  the  cause  may  be 
put  at  issue  at  the  term  of  the  court  next  succeeding  to  proceeding  before 
the  justices,  which  is  one  term  earlier  than  it  could  be  done  according  to 
ordinary  practice,  if  the  plaintiff  were  put  to  his  writ  of  ejectment. 

Sect.  CXXI.  and  CXXII.  These  sections  are  derived  from  the  act  of 
6th  of  April  1802,  section  three,  altered  so  as  to  give  the  purchaser  at 
sheriff's  sale,  the  rights  of  a  landlord  subsequently  to  the  acknowledge- 
ment of  a  deed  to  him.     See  Scheerer  v.  Stanley,  2  Rawle  278. 
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(See  Act  of  24th  February  1834,  antea,  p.  205.) 

Sect.  I.  The  first  section  of  this  bill  enlarges  and  supplies  a  provision 
in  the  act  of  19th  April  1794,  section  fourteen,  relative  to  notice  by  exe- 
cutors and  administrators  to  creditors  of  the  decedent.  It  is  directory  to 
executors  and  administrators,  and  purports  that  immediate  public  notice 
shall  in  all  cases  be  given  of  the  granting  of  administration,  &c.  We 
think  that  it  is  due  to  creditors  in  all  cases  to  require  it,  and  it  is  the  in- 
terest of  the  heirs  and  kindred  that  it  should  be  done  without  unnecessary 
delay.  The  provisions  of  this  section  are  important  in  reference  to  some 
that  follow. 

Sect.  II.  The  second  and  eight  following  sections  relate  to  the  inven- 
tory. The  second  section  requires  the  executors,  &c.  to  produce  or  make 
known  to  the  appraisers,  in  the  presence  of  such  persons  interested  as 
may  be  present,  the  whole  personal  estate,  and  to  return  the  inventory, 
&c.  to  the  office  of  the  proper  register.  In  regard  to  administrators,  it  is 
declaratory  of  the  condition  of  their  bond.  "Some  parts  of  the  details  of 
this  section  have  been  derived  from  the  English  statute  of  32  Hen.  8, 
ch.  5. 

Sect.  III.  But  it  may  happen  that  a  part  of  the  personal  estate  may 
not  be  known  to  the  personal  representatives  at  the  time  of  making  the 
inventory.  The  third  section  requires,  in  such  cases,  that  the  property 
afterwards  discovered  shall  be  appraised,  and  an  inventory  of  it  returned 
within  four  months  from  the  discovery.  This  period  may  seem  long, 
but  the  reason  which  prevailed  with  us  in  fixing  a  time  was  the  incon- 
venience which  might  otherwise  result  in  cases  where  property  in  small 
parcels  may  be  discovered  at  successive  intervals. 

Sect.  IV.*  The  fourth  section  relates  exclusively  to  the  system  of  col- 
lectors. 

Sect.  V.  The  fifth  section  is  directory  to  executors,  &c,  and  in  terms 
is  new ;  but  it  is  in  accordance  with  the  act  of  10th  April  1823,  from 
which  in  substance  it  has  been  derived. 

Sect.  VI.  The  sixth  section  has  been  framed  with  a  view  to  correct  a 
practice  which  we  believe  has  in  some  degree  prevailed,  viz.  to  omit  an 
enumeration  of  the  bonds  and  other  evidences  of  debt  in  the  inventory,  for 
the  reason  that  they  are  not  properly  subjects  of  appraisement.  We  do 
not  suppose  the  section  imposes  any  new  duty,  but  it  may  be  useful  as 
matter  of  direction. 

Sect.  VII.  The  seventh  section  requires  executors  to  include  in  the  in- 
ventory their  own  liabilities  to  the  estate  of  their  testator ;  and  makes 

'  The  fourth  section  in  the  report,  and  all  that  related  to  the  subject  of  collectors, 
was  entirely  omitted  by  the  legislature.  Section  fifth  in  the  remarks,  will  of  course 
refer  to  section  fourth  in  the  law,  &c.  &c. 
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those  liabilities  subject  to  distribution  like  other  personal  estate.  For- 
merly, the  appointment  of  a  debtor  to  be  an  executor  was  deemed  at  law 
a  release  or  extinguishment  of  the  debt.  This  section  declares  the  rule 
which  now  prevails. 

Sect.  VIII.  The  eighth  section  is  derived  from  the  stat.  of  11  Geo.  2, 
ch.  19.  As  the  statute  is  already  deemed  a  part  of  our  law,  there  is 
nothing  in  the  section  which  requires  particular  remark. 

Sect.  IX.  The  ninth  section  is  derived  from  the  statute  of  32  Henry 
8,  ch.  37.  It  is  said  to  be  in  amendment  of  the  common  law.  The  resi- 
due of  this  statute  is  referred  to  another  part  of  the  bill. 

Sect.  X.  The  tenth  section,  also,  is  derived  from  a  British  statute  of 
29  Charles  2,  ch.  3,  sect.  12.  This  section  concludes  the  subject  of  the 
inventory. 

Sect.  XI.  The  eleventh  section  relates  to  the  compensation  of  ap- 
praisers. 

Sect.  XII.  By  the  twelfth  section,  executors  and  administrators  are  re- 
quired to  file  with  the  proper  register  an  account  of  their  sales  at  vendue 
or  public  auction.  In  practice  this  is  not  unfrequent,  at  least  in  some 
parts  of  the  state,  and  the  fee  bdl  contains  an  allowance  to  the  register 
for  the  service.  As  an  express  direction,  the  provision  is  new.  It  has 
been  suggested,  that  some  inconveniences  have  occurred  in  cases  where 
the  practice  has  not  been  observed,  and  we  have  prepared  the  section  in 
compliance  with  the  suggestion. 

Sect.  XIII.  The  thirteenth  section,  with  the  two  which  follow,  relate 
to  powers  and  authorities  contained  in  wills.  They  are  digested  from 
the  acts  of  31st  March  1792,  section  four,  and  12th  March  1800.  The 
first  section  of  the  last  mentioned  act  provides,  among  other  things,  that 
"where  a  testator  has  directed  his  real  estate  to  be  sold,  without  naming 
or  directing  who  shall  sell  the  same,  if  one  or  more  of  the  executors  die, 
the  surviving  executor  may  bring  actions,  sell,  convey  or  manage  the 
same,  as  fully  as  he,  together  with  his  co-executor,  could  do  if  he  were 
living."  This  special  provision  we  have  expanded  into  the  general  rule 
contained  in  this  section,  viz.  that  all  powers,  authorities  and  directions, 
relative  to  real  estate,  contained  in  a  will  and  not  given  to  any  person  by 
name  or  description,  shall  be  deemed  to  have  been  given  to  the  execu- 
tors. We  have  thought  it  best,  however,  to  annex  a  qualification  to  the 
exercise  of  such  powers,  viz.  that  it  shall  be  done  under  the  control  and 
direction  of  the  orphans'  court.  Cases  of  this  description  are  to  be  com- 
pared to  authorities  given  by  law,  and  should,  we  think,  be  exercised 
only  under  the  supervision  of  the  courts.  Powers  explicitly  given  must 
be  strictly  pursued,  and  the  execution  of  them  is  subjected  by  the  courts 
to  the  most  rigorous  construction  ;  but  in  such  cases  there  can  be  no  doubt 
of  the  person  intended,  as  there  may  be  in  the  cases  here  provided  for. 

Sect.  XIV.  The  fourteenth  section  is  derived  substantially  from  the  act 
of  31st  March  1792,  section  four.  The  phraseology  is  slightly  varied 
for  greater  conformity  with  the  first  section  of  the  act  of  12th  March, 
1800. 

Sect.  XV.  The  fifteenth  section  provides  (1st)  for  the  case  of  the  sur- 
vivors of  several  executors  who  were  devisees  of  real  estate  for  the  pur- 
II.— 92 
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pose  of  sale,  or  (2d)  of  a  power  or  authority  only  to  sell,  also  (3d)  for  the 
case  of  the  acting  executors  of  any  such  will  when  some  resign,  refuse  or 
renounce  the  trust,  or  (4th)  are  discharged  or  dismissed  therefrom.  It 
enacts  that  in  these  cases  the  surviving  or  the  acting  executor  shall  have 
and  exercise  the  same  interest  and  power  as  all  the  executors  might  have 
or  exercise  for  the  like  purposes.  The  first  and  second  of  these  cases  are 
derived  from  the  act  of  12ih  March  1800,  section  one.  The  third  case  is 
taken  from  the  second  section,  and  the  fourth  case  from  the  fourth  section 
of  the  same  act.  The  case  of  administrators  with  a  will  annexed,  is  pro- 
vided for  in  section  sixty-seven  of  the  bill  by  a  general  clause  extending  to 
them,  not  only  these  but  all  the  provisions  of  the  bill,  relative  to  the  pow- 
ers, authorities  and  duties  of  executors. 

Sect.  XVI.,  XVII.,  XVIII.  and  XIX.  The  sixteenth  and  three  follow- 
ing sections  contain  the  provisions  of  the  acts  of  the  31st  of  March  1792, 
of  the  12th  March  1804,  and  of  the  10th  March  1818,  relative  to  the  con- 
tracts of  decedents,  with  some  alterations  both  with  respect  to  the  case  in 
which  relief  may  be  given,  and  the  manner  in  which  the  remedy  is  to  be 
sought  and  applied.  We  have  confined  the  provision  in  the  first  place,  to 
the  event  of  the  decedent  being  possessed  of  the  real  estate  at  the  time  of 
his  death.  This  is  perhaps  the  true  construction  of  the  existing  acts.  At 
all  events,  it  appears  to  us  proper  to  limit  the  specific  remedy  given  in 
these  sections  to  the  case  mentioned,  leaving  the  purchaser  to  his  action 
for  damages  against  the  executors,  wherever  the  subject  of  the  contract 
was  out  of  the  possession  of  the  decedent  at  the  time  of  his  death.  In  the 
next  place  we  have  transferred  the  jurisdiction  and  power  of  giving  relief 
in  all  cases  within  the  act,  from  the  common  pleas  to  the  orphans'  court. 
The  constitution  and  process  of  the  latter  tribunal  seem  to  us  peculiarly  to 
fit  it  for  all  questions  of  chancery  jurisdiction,  and  particularly  for  cases 
like  that  provided  for  in  these  sections,  where  various  parties  may  be  in- 
terested and  various  inquiries  may  be  necessary,  for  the  just  prosecution 
of  which,  the  powers  of  the  common  law  courts  are  entirely  inadequate. 
The  course  of  proceeding  suggested  is  believed  to  have  the  advantage  of 
greater  simplicity,  and  at  the  same  time  of  greater  efficacy  than  that  at 
present  authorized.  Application  is  to  be  made  to  the  orphans'  court  by 
the  executor  or  administrator  of  the  vendor,  or  by  the  purchaser  or  other 
person  interested  in  the  contract,  and  after  due  notice  to  all  parties  inter- 
ested, the  court  is  empowered  to  decree  the  specific  performance  of  the 
contract.  It  is  then  provided  that  the  decree  of  the  orphans'  court  may 
be  recorded  in  like  manner  as  deeds  are  recorded,  and  that  the  executors 
or  administrators  shall  thereupon  execute  such  deed  of  conveyance  as  the 
court  shall  direct.  The  existing  law  requires  the  observance  of  more 
forms  and  involves  much  greater  expense  and  delay,  while  it  leaves  the 
proceeding  incomplete  and  imperfect,  inasmuch  as  the  order  of  the  court 
has  no  operative  effect  upon  the  land,  or  upon  the  executor,  who  may  ex- 
ecute a  deed  or  not,  at  his  pleasure,  the  only  consequence  of  his  failing  to 
execute  the  deed,  being,  that  the  estate  of  the  decedent  will  be  involved  in 
the  costs  of  a  suit  by  the  purchaser,  who  after  all  will  get,  not  the  land 
contracted  for,  but  such  damages  as  may  be  allowed  by  a  jury. 


COMMISSIONERS  TO  REVISE  THE  CIVIL  CODE.     755 

(Executors  and  Administrators — Act  of  24th  February  1834.) 

In  the  eighteenth  section  we  have  provided  for  the  case  of  a  parol  con- 
tract for  the  sale  of  real  estate,  to  supply  the  act  of  the  10th  March  1818. 
Sect.  XX.  The  twentieth  section  is  new  to  our  jurisprudence ;  and  we 
are  not  aware  that  a  similar  provision  exists  in  any  other  code,  although 
inconveniences  have  been  expeiienced  from  the  present  situation  of  the 
law,  which  seem  to  require  some  legislative  interposition. 

It  is  a  rule  of  equity  which  has  been  recognized  and  adopted  in  this 
state  (see  Grant  v.  Hook,  13  Serg.  $•  Rawle  259),  that  the  purchaser  of 
reaJ  estate  from  an  executor  or  other  trustee,  is  bound  under  certain  cir- 
cumstances to  look  to  the  application  of  the  purchase  money  ;  consequently 
a  vendee  who  has  paid  the  money  to  such  trustee,  may,  unless  he  has  at- 
tended to  this  rule,  be  compelled  to  pay  the  money  a  second  time,  to  tfie 
parties  interested  in  the  trust.  The  result  is  often  injurious  to  all  parties, 
since  the  risk  of  liability  for  the  improper  application  of  the  money  tends 
to  lessen  the  number  of  purchasers  and  to  reduce  the  value  of  the  proper- 
ty. Yet  we  think  that  it  would  not  be  safe  to  abolish  the  rule  altogether, 
as  it  might  endanger  the  security  of  infants  and  other  beneficiaries,  and 
we  have  suggested  the  payment  of  the  money  into  the  orphans'  court  as  a 
means  of  relief  to  the  purchaser,  while  it  sufficiently  provides  for  the 
safety  of  the  fund,  and  its  due  application,  according  to  the  directions  of  the 
court,  who  will  have  power  to  require  the  necessary  security  from  the  ex- 
ecutor or  administrator  before  authorizing  him  to  receive  the  money. 

Under  the  impression  that  this  provision  will  be  advantageous  to  the 
community  in  a  class  of  cases  of  frequent  occurrence,  by  removing  im- 
pediments in  the  way  of  the  transfer  of  real  estate,  it  is  respectfully  sub- 
mitted to  the  legislature. 

Sect.  XXI.  The  first  part  of  the  twenty-first  section  merely  requires 
executors  and.  administrators,  on  ascertaining  the  deficiency  of  personal 
estate,  to  proceed  in  the  orphans'  court,  in  the  manner  provided  by  law, 
to  sell  so  much  of  the  real  estate  as  may  be  necessary  to  supply  such  de- 
ficiency. The  last  clause  of  the  section,  providing  that  the  real  estate  sold 
shall  not  be  liable  for  the  debts  of  the  intestate,  is  copied  from  the  twenty- 
first  section  of  the  act  of  1794. 

Sect.  XXII.  The  twenty-second  section  directs  the  order  in  which  the 
debts  of  a  decedent  shall  be  paid,  and  is  copied  with  some  slight  altera- 
tions from  the  fourteenth  section  of  the  act  of  1794.  The  modification 
made  by  the  act  of  April  7th  1830,  in  the  clause  respecting  medicine  and 
medical  expenses  has  been  followed  in  this  section.  We  have  placed  on 
the  same  footing  with  judgments  "decrees  in  the  orphans'  court,  for  the 
payment  of  money,"  conceiving  that  no  substantial  reason  exists  for  any 
distinction  between  them  in  this  respect.* 

Sect.  XXIII.  In  the  twenty-third  section  we  have  declared  as  a  general 
rule,  what  is  believed  to  exist  almost  uniformly  in  practice,  and  to  be  sanc- 
tioned by  motives  of  justice  and  convenience,  viz.  that  executors  and  ad- 
ministrators shall  not  be  compelled  to  pay  debts  until  after  the  expiration 
of  a  year.     Some  period  of  time,  it  is  obvious,  must  be  given  to  the  ex- 

*  The  twenty-second  section  as  passed  by  the  legislature  is  materially  different 
from  the  one  reported  by  the  commissioners. 
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ecutor  to  ascertain  the  condition  of  the  estate  and  the  extent  of  the  claims 
upon  it;  and  so  long  as  it  shall  be  the  policy  of  the  law  to  divide  the 
assets  pro  rata  among  creditors,  it  will  be  necessary  to  stay  their  hands 
for  a  time,  to  prevent  the  most  eager  from  obtaining  an  undue  proportion. 
The  term  of  a  year  seems  to  be  that  which  the  legislature  has  looked  to 
for  this  purpose,  as  the  fourteenth  section  of  the  act  of  1794  admits  all 
creditors  to  participate  in  the  fund  who  shall  exhibit  their  accounts  "  within 
twelve  months  after  public  notice  ;"  and  until  the  lapse  of  that  time  it  is 
plain  no  division  of  the  assets  can  safely  or  justly  be  made.  We  have 
excepted  from  this  rule  the  first  and  second  classes  in  the  order  of  paying 
debts — the  first,  because  those  debts  are  of  a  character  to  exact  attention 
and  payment  at  all  events,  and  the  second,  because  the  law  giving  the 
landlord  a  specific  lien  upon  the  goods  in  the  dwellinghouse  of  the  dece- 
dent, motives  of  policy  seem  to  require  that  the  arrears  of  rent  should  be 
satisfied  at  an  early  day. 

The  object  of  the  section,  it  will  be  seen,  is  merely  to  forbid  the  levy 
of  an  execution  upon  the  goods  of  a  decedent.  It  will  not  of  course  in- 
terfere with  the  progress  of  a  suit  to  judgment;  nor  will  it  prevent  the 
payment  of  any  debt  by  an  executor  within  the  year,  if  he  shall  consider 
the  estate  to  be  solvent. 

Sect.  XXIV.  The  twenty-fourth  section  is  intended  to  provide  a  means 
of  defence  for  the  citizens  of  this  commonwealth,  against  the  operation  of 
the  laws  of  other  communities,  by  which  their  rights  to  equal  justice  may 
be  defeated  or  impaired.  It  was,  not  long  since,  the  law  of  one  of  the 
states  of  this  union,  that  creditors  residing  in  that  state  should  be  first 
satisfied  out  of  the  effects  of  an  intestate.  See  the  case  of  M'Cullough  v. 
Young,  1  Binney  64.  Pennsylvania  has  never  made  such  a  distinction, 
but,  on  the  contrary,  has  given  foreign  creditors  an  advantage,  in  her 
statutes  of  limitation,  over  her  own  citizens.  It  is  right,  we  think,  that 
regulations,  such  as  we  have  adverted  to,  should  be  met  with  countervail- 
ing laws  on  our  part;  and  no  country  can  have  reason  to  complain,  if  we 
mete  out  to  them  the  same  measure  of  justice  as  they  deal  to  us. 

Sect.  XXV.  The  twenty-fifth  section  is  derived  from  the  fourth  sec- 
tion of  the  act  of  1797,  with  some  alterations.  In  the  first  place  we  have 
reduced  the  period  during  which  the  lien  of  debts  is  to  continue,  to  Jive 
years.  We  suggest  that  this  allows  ample  time  where  the  debt  is  due 
and  payable,  and  that  it  harmonizes  in  this  respect  with  the  law  regulat- 
ing the  lien  of  judgments.  In  the  act  of  1797,  recognizances  generally 
are  excepted,  and  thereby  placed  on  the  same  footing  with  mortgages  and 
judgments.  Now,  it  has  since  been  decided  by  the  supreme  court,  that, 
except  where  they  are  taken  in  the  orphans'  court  for  distributive  shares, 
recognizances  are  not  a  lien  upon  lands.  We  have,  in  conformity  with 
this  decision  and  with  what  we  conceived  to  be  the  view  of  the  legislature, 
omitted  recognizances  from  this  exception.  We  have  also  omitted  the 
proviso  to  the  fourth  section  of  the  act  of  1797,  which  continues  the  lien 
in  certain  cases  to  an  extent  which,  we  think,  operates  very  injuriously 
for  the  general  interest,  by  impeding  the  transfer  of  real  estate.  We  sub- 
mit that  ample  time  and  opportunity  are  given  for  all  persons  to  bring 
suit  against  the  representatives  of  a  decedent ;  and  if  the  creditor  be  an 
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infant,  a  married  woman  non  compos  mentis,  or  out  of  the  United  States, 
the  laws  recognise  and  admit  the  power  or  authority  of  a  guardian,  hus- 
band, committee  or  attorney,  who,  it  must  be  supposed,  will  be  sufficiently 
attentive  to  their  trust  or  interest,  to  make  claim  in  due  season. 

Sect.  XXVI.  The  twenty-sixth  section  provides,  that  judgments  shall 
continue  a  lien  for  five  years  from  the  death  of  a  decedent,  without  a  re- 
vival. The  act  of  1798  limiting  tbe  lien  of  judgments,  seems  to  extend 
beyond  the  life  of  the  party  against  whom  judgment  was  obtained  ;  in 
consequence  of  which  it  may  happen  that  the  lien  of  a  judgment  may  be 
held  to  expire,  before  that  of  a  simple  contract  debt.  To  guard  against 
this  inconsistency,  the  present  section  is  proposed.  It  is  conceived  not 
to  be  at  variance  with  the  design  of  the  act  of  1798,  which  was  "  to  pre- 
vent risk  and  inconvenience  to  purchasers  of  real  estate."  As  all  other 
debts  of  a  decedent  become  or  are  continued  a  lien  for  five  years  from  his 
death,  without  process  of  revival,  it  is  submitted  that  the  convenience  or 
security  of  purchasers  does  not  require  that  judgment  creditors,  under  the 
same  circumstances,  should  be  put  to  the  expense  and  trouble  of  a  scire 
facias,  and  sometimes  of  procuring  the  appointment  of  a  pro  forma  ad- 
ministrator to  be  made  defendant. 

Sect.  XXVII.  and  XXVIII.  The  first  part  of  the  twenty-seventh  and 
the  twenty-eighth  sections,  are  copied,  with  some  slight  verbal  alterations, 
from  the  act  of  13th  of  April  1791.  The  last  clause  of  the  twenty-seventh 
section  is  intended  to  sanction,  by  express  enactment,  the  practice  which 
has  prevailed  since  the  act  of  1791,  of  substituting  the  executor  or  ad- 
ministrator of  a  plaintiff  in  a  judgment,  without  the  delay  and  expense  of 
a  writ  of  scire  facias  ;  and  which  was  recognised  by  the  supreme  court, 
in  the  case  of  Romers'  Adm.  v.  Sterling,  10  Serg.  fy  Rawle  119. 

We  have  placed  decrees  in  the  orphans'  court  on  the  same  footing  with 
judgments,  the  reasons  being  the  same  in  both  cases. 

Sect.  XXIX.  In  the  twenty-ninth  section  we  have  endeavoured  to 
frame  a  general  rule,  which  shall  place  the  law  respecting  the  right  of 
executors  and  administrators,  to  commence  and  prosecute  personal  actions 
upon  a  certain  and  equitable  basis.  It  was  a  maxim  of  the  common  law, 
that  "personal  actions  die  with  the  person,"  the  reason  for  which,  given 
by  the  author  of  the  commentaries,  viz. :  that  "neither  the  executors  of 
the  plaintiff  have  received,  nor  those  of  the  defendant  have  committed,  in 
their  own  personal  capacity,  any  manner  of  wrong  or  injury,"  3  Black- 
stone's  Comm.  302,  is  far  from  being  satisfactory,  since  the  remedy  is 
not  for  or  against  the  executor  personally,  but  altogether  upon  the  account 
and  at  the  risk  of  the  estate  of  the  decedent.  The  statute  13  Edw.  I., 
ch.  23,  authorized  executors  to  bring  an  action  of  account  render,  and  the 
4  Edw.  III.,  ch.  7,  provided  that  executors  might  have  an  action  of  tress- 
pass for  wrongs  done  to  the  goods  of  their  testator.  The  construction 
given  by  the  English  courts  and  by  those  of  our  own  country  to  these 
statutes,  and  to  the  common  law  maxim  to  which  we  have  adverted,  has 
not  been  uniform  nor  entirely  sufficient  for  the  purposes  of  justice.  The 
law  with  respect  to  the  right  of  action  by  executors  and  administrators, 
we  think,  contains  unnecessary  distinctions.  It  has  been  held  for  exam- 
j)Je,  that  the  cause  of  action  may  die  in  one  form,  but  survive  in  another. 
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The  effect  in  such  cases  is,  to  require  the  representative  to  waive  an  ad- 
vantage which  the  decedent  had  :  Suppose  a  trespass  and  an  asportation 
of  goods.  The  tort  dies  ;  but  if  the  wrong  doer  has  sold  the  goods  for 
half  their  value,  the  representative  may  sue  him  for  the  money  received. 
This  would  not  be  justice  however.  In  fact,  the  law  is  so  situated  as  to 
call  for  legislative  interposition  to  remove  doubts  and  prevent  further  liti- 
gation. We  propose,  therefore,  to  enact  in  general  terms,  that  executors 
and  administrators  may  sue  and  be  sued  in  all  personal  actions,  except 
for  slander,  libels  and  wrongs  done  to  the  person.  These  cases  have  al- 
ways been  excepted  here  and  in  England,  because  being  derived  mainly 
from  personal  considerations,  it  has  been  supposed  to  be  against  the  policy 
of  the  law  to  encourage  their  transmission  to  or  against  the  representa- 
tives of  the  deceased  party.  We  are  disposed  to  stop  with  these  excep- 
tions however,  and  to  place  all  other  actions  upon  the  same  footing  with 
respect  to  the  right  and  also  the  form  of  action,  after  the  death  of  the  party 
as  before.  This  will  allow  the  person  injured  or  his  representatives,  to 
seek  his  redress  in  the  most  beneficial  form. 

Sect.  XXX.  In  the  thirtieth  section  we  have  incorporated  the  provision 
contained  in  the  first  section  of  the  statute  32  Hen.  VIII.,  ch.  37,  which 
was  passed  to  remedy  a  defect  of  the  common  law. 

Sect.  XXXI.  The  thirty-first  section  is  derived  from  the  fifteenth  sec- 
tion of  the  statute  1 1  George  II.,  c.  19. 

Sect.  XXXII.  The  statute  17  Charles  II.,  chap.  8.,  section  eleven, 
provides  that  an  administrator  de  bonis  non  may  have  a  scire  facias  upon 
a  judgment  obtained  by  his  predecessor  in  office.  In  the  thirty-second 
section  we  have  considerably  enlarged  the  provisions  of  the  British  statute, 
authorizing  administrators  de  bonis  non  not  merely  to  sue  out  writs  of 
scire  facias,  writs  of  error  and  executions  upon  former  judgments,  but  to 
demand  and  recover  from  their  predecessors  or  the  representatives  of  such 
predecessors,  all  the  goods  and  funds  remaining  in  their  hands  unadmin- 
istered.  The  supreme  court  of  this  state,  in  the  case  of  Allen  v.  Irwin,  1 
Serg.  fy  Rawle  549,  decided  that  an  action  of  assumpsit  could  not  be 
maintained  by  an  administrator  de  bonis  non  against  the  administrators  of 
a  deceased  executor.  Whether  any  action  at  all  could  be  maintained  by 
such  administrator,  was  considered  so  doubtful  by  the  late  Chief  Justice 
Tilghman,  as  to  induce  him  to  express  a  wish  that  "  the  law  should  be 
made  clear  by  an  act  of  assembly  ;"  and  he  added,  "  it  is  certain  that  it 
would  be  much  more  convenient  for  the  administrator  de  bonis  non  to  re- 
ceive the  balance  due  from  the  executor,  and  then  proceed  to  the  settle- 
ment of  the  estate,  than  for  each  creditor  and  legatee  to  bring  a  separate 
action  against  the  administrator  of  the  executor."  This  section,  there- 
fore, if  adopted  by  the  legislature,  will  remedy  an  obvious  defect  in  the 
law,  and  facilitate  the  settlement  of  the  estates  of  decedents. 

Sect.  XXXIII.  The  thirty-third  section  is  derived  from  the  seventh 
section  of  the  act  of  24th  March  1818.  We  have  extended  the  provision 
to  the  case  of  proceedings  against  executors  and  administrators.  Some  al- 
terations have  been  made  in  the  phraseology,  and  the  case  only  of  execu- 
tors and  administrators  is  provided  for  in  this  place,  for  obvious  reasons. 
.Sect.  XXXIV.  The  thirty-fourth  section  is  intended  to  abolish  a  fiction 
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of  the  courts,  and  to  prevent  the  inconvenience  and  injustice  which  might 
happen  from  the  levy  of  an  execution  upon  the  estate  of  a  decedent,  with- 
out notice  to  his  executor  or  administrator.  The  decision  of  the  supreme 
court  in  Leiper  v.  Levis,  15  Serg.  tip  Iiawle  108,  establishes  the  rule  that 
an  execution  issued  after  the  death  of  the  party,  gives  the  plaintiff  no  pre- 
cedence over  other  creditors,  although  the  teste  of  such  execution  may 
have  been  antecedent  to  such  death. 

Sect.  XXXV.,  XXXVI.  and  XXXVII.  The  thirty-fifth  and  two  fol- 
lowing sections  are  submitted  as  amendments  of  our  present  system  of 
proceeding  against  the  real  estate  of  a  decedent.  They  introduce  nothing 
positively  new  in  jurisprudence  ;  our  practice  upon  this  subject  being 
peculiar,  and  different,  we  believe  from  that  of  our  sister  states.  Both 
real  and  personal  property  are  liable  in  this  state  for  the  debts  of  a  dece- 
dent. It  is  well  established  however,  that  the  personal  estate  is  the  pri- 
mary fund,  and  that  the  real  estate  can  only  be  resorted  to  in  the  event 
of  failure  of  the  former.  Our  law  has  also  followed  the  English  rule,  in 
confining  the  authority  of  executors  and  administrators  to  the  personal 
assets.  The  real  estate,  in  cases  of  intestacy,  descends  immediately  on 
the  death  of  the  owner  to  his  heirs,  subject  to  his  debts  on  the  contingency 
mentioned.  If  our  law  had  provided  that  the  heirs  should  be  made  a 
party  to  all  suits  of  creditors,  where  the  object  was  to  obtain  satisfaction 
out  of  the  land,  it  would  have  had  the  merit  of  consistency  and  fairness. 
As  it  is,  however,  it  presents  the  anomaly  of  one  man's  property  being 
taken  in  execution  and  sold  by  virtue  of  process  issued  in  an  action  against 
another;  since,  according  to  our  system,  all  actions  by  creditors  are 
brought  against  the  executors  or  administrators,  and  the  execution,  where 
it  is  supposed  or  alleged  that  there  is  no  personal  estate,  may  go  at  once 
against  the  real  estate,  and  without  any  notice  to  the  heir  or  devisee.  The 
executor  is  not  required  to  settle  any  account  by  which  the  deficiency  of 
personal  estate  may  satisfactorily  appear;  nor  has  he  any  motive,  but 
rather  the  contrary,  to  prevent  a  sale  of  the  real  estate.  In  consequence 
of  this  the  real  estate  of  a  family  may  be  taken  away  from  them  and  sa- 
crificed at  a  sheriff's  sale,  although  there  is  sufficient  personal  property,  or 
although  in  point  of  fact  the  debt  may  have  been  satisfied,  and  nothing  is 
actually  due  to  the  plaintiff  in  the  judgment.  The  hardships  arising  from 
this  practice  are  so  striking,  that  our  courts  have  frequently  expressed 
their  regret  that  a  different  system  was  not  adopted,  and  have  endeavoured 
to  provide  some  means  of  notice  to  the  parties  interested  in  the  real  estate. 
In  the  sections  now  submitted  we  have  endeavoured  to  effect  this  object 
with  the  least  inconvenience  and  delay  to  the  creditor.  The  thirty-fifth 
section  provides  for  notice  to  the  heirs  or  devisees  by  a  writ  of  scire  facias 
which,  as  respects  the  extent  and  manner  of  its  service,  is  to  be  under  the 
direction  of  the  court.  This  appeared  to  us  proper,  as  some  of  the  heirs 
or  devisees  may  reside  out  of  the  state,  and  public  notice  may  be  necessa- 
ry. The  thirty-sixth  section  directs,  that  wherever  the  personal  estate 
appears  to  be  insufficient  to  satisfy  all  demands,  the  court  shall  stay  all 
proceedings  upon  an  execution,  until  the  executor  or  administrator  shall 
have  applied  to  the  orphans'  court  for  a  sale  of  the  real  estate,  or  an  ap- 
portionment of  the  assets,  or  both,  as  the  case  may  require  ;  and  the  thir™ 
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tv-seventh  section  authorizes  the  court  to  make  an  order  on  the  executor 
or  administrator  to  proceed  in  the  orphans'  court  accordingly.  We  think 
that  the  interests  of  all  parties,  the  creditors  as  well  as  the  representatives 
of  the  decedent,  will  be  promoted  by  this  course  of  proceeding.  The  or- 
phans' court  is  obviously  the  proper  tribunal  for  settling  the  accounts  of 
administrators  and  apportioning  the  assets.  The  nature  of  its  general 
jurisdiction,  its  powers  and  authorities,  and  the  manner  of  its  proceeding, 
furnish  advantages  and  facilities  which  the  common  law  courts  do  not 
possess.  We  think  also,  that  concurrent  jurisdiction,  on  subjects  of  this 
nature  is  not,  desirable.  As  the  law  now  stands,  the  decree  of  the  orphans' 
court  on  the  settlement  of  the  accounts  of  an  executor  or  administrator, 
is  not  conclusive  in  an  action  by  a  creditor,  legatee  or  distributee  ;  but 
the  whole  subject  must  be  re-examined  if  required  by  the  plaintiff,  how- 
ever complicated  the  accounts.  In  the  bill  relating  to  orphans'  courts,  we 
have  endeavoured  to  remove  this  defect  as  respects  accounts  actually  set- 
tled in  the  orphans'  court,  before  the  institution  of  the  suit  in  the  common 
law  courts.  By  the  present  sections,  the  same  result  will  be  produced  in 
all  other  cases.  The  executor  or  administrator  will  be  referred  to  the 
orphans'  court  for  the  settlement  of  his  accounts,  and  for  all  other  pro- 
ceedings consequent  upon  them;  and  the  creditor  will  be  no  further  de- 
layed than  is  necessary  to  ascertain  the  rights  of  other  creditors,  and  to 
protect  the  just  interests  of  heirs  or  devisees.  We  will  add,  that  a  sale  of 
real  estate  by  order  of  the  orphans'  court,  is  in  almost  all  cases  more  ad- 
vantageous for  all  parties  than  a  sheriff's  sale.  It  is  conducted  under  the 
direction  of  the  executor  or  administrator,  who  is  bound  to  see  that  the 
estate  is  put  up  in  the  manner  most  likely  to  produce  the  best  price,  and 
that  no  more  is  sold  at  a  cash  price  than  is  requisite  for  the  purpose  of 
satisfying  creditors. 

We  might  add  other  remarks  to  show  the  inconveniences  attending  the 
present  course  of  our  practice  in  respect  to  the  real  estate  of  a  decedent, 
under  such  circumstances,  but  we  trust  that  enough  has  been  said  to 
satisfy  the  legislature  of  the  expediency  of  the  provisions  suggested. 

Sect.  XXXVIII.  The  thirty-eighth  section  is  also  intended  to  remedy 
a  defect  in  our  existing  law,  but  one  which  is  not  peculiar  to  our  code, 
since  the  same  defect  has  been  observed  and  regretted  in  England,  and  in 
other  states  of  this  union.  In  Maryland  and  Indiana,  the  law  has  been 
altered  in  the  manner  here  proposed.  At  present  if  an  executor  should 
by  inadvertence  omit  to  plead  that  he  has  no  assets  in  his  hands,  or  if 
after  such  plea  he  should  suffer  a  general  verdict  to  pass  in  favour  of  the 
plaintiff,  he  becomes  liable  to  pay  the  debt  out  of  his  own  funds,  if  no  assets 
of  the  decedent  should  exist.  The  injustice  of  this  is  so  obvious,  that  we 
presume  the  legislature  will  not  hesitate  to  apply  the  remedy.  The  rule 
we  think  should  be  mutual,  and  we  have  framed  the  section  accordingly. 

The  six  succeeding  sections  relate  to  distribution. 

Sect.  XXXIX.  The  thirty-ninth  section  is  copied  from  the  fifteenth 
section  of  the  act  of  1794,  with  this  alteration,  that  the  year  allowed  for 
settling  the  estate,  and  before  which  distribution  cannot  be  compelled, 
runs  from  the  granting  of  letters  of  administration,  and  not  from  the  death 
of  the  intestate,  as  in  the  former.     The  amendment  is  made  for  the  pur- 
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pose  of  making  the  provision  consistent  with  the  bond  of  the  administra- 
tor and  other  passages  of  the  law. 

Sect.  XL.  and  XLI.  The  forty  and  forty-first  sections  declare  the  mode 
of  proceeding  in  the  orphans'  court,  where  distribution  is  required.  In 
the  forty-first  section  we  have  fixed  a  time  for  additional  distribution  when 
required.  Such  as  appeared  to  us  generally  convenient.  We  may  here 
remark,  that  the  notice  required  by  the  first  section  of  the  bill  is  connect- 
ed in  its  intent  with  these  sections. 

Sect.  XLII.  The  forty-second  section  relates  to  the  security  to  be 
given  by  distributees.  The  fifteenth  section  of  the  act  of  1794,  provides 
that  each  distributee  "shall  give  bond  with  sufficient  securities  in  the  or- 
phans' court,"  &c.  Some  inconvenience  having  been  experienced  by 
persons  entitled  to  distribution,  in  consequence  of  the  difficulty  of  finding 
persons  willing  to  undertake  the  oilice  of  surety,  we  have  modified  the 
language  so  as  to  give  the  orphans'  court  power,  if  they  shall  be  satisfied 
therewith,  to  take  mortgages  on  real  estate  or  to  authorize  the  investment 
of  the  fund  on  proper  security,  for  such  period  as  may  be  just  for  all  par- 
ties. 

Sect.  XLIII.  The  forty-third  section  applies  to  the  case  of  a  sale  un- 
der proceedings  in  partition,  the  provision  of  the  twenty-first  section  of 
the  act  of  1794,  viz.  that  the  estate  so  sold  shall  not  be  liable  in  the  hands 
of  the  purchaser  for  the  debts  of  the  ancestor.  This  rule,  with  the  pro- 
viso following,  appeared  to  us  to  be  essential  to  the  interests  of  all  parties, 
to  enable  them  to  obtain  the  best  price  for  the  property,  and  to  place  the 
transaction  on  the  same  footing  with  other  judicial  sales.  But  that  the 
rights  of  creditors  might  be  preserved,  we  have  provided  that  such  sale  to 
discharge  the  lien  of  debts  must  be  made  after  the  expiration  of  two  years 
from  the  granting  of  administration.  At  present  the  law  does  not  forbid 
proceedings  in  partition  being  commenced  immediately  after  the  death  of 
the  ancestor,  and  the  estate  may  therefore  be  sold  within  the  year  allowed 
for  the  settlement  of  the  accounts.  This  ought  not  to  be,  if  the  lien  of 
the  debts  is  to  be  discharged.  We  think  the  addition  of  one  year  to  that 
mentioned,  to  enable  creditors  to  proceed  against  the  land  if  they  think 
fit,  is  requisite.  After  that  period  the  heirs  should  be  allowed  to  divide 
the  real  estate ;  and  if  it  cannot  conveniently  be  divided,  and  must  be 
sold,  the  creditor  should  resort  to  the  security  which,  in  the  forty-fourth 
section,  we  have  required  from  the  executor  or  administrator,  and  in  the 
forty-fifth  section  from  the  heir.* 

Sect.  XLVI.  In  the  forty-sixth  section  we  have  provided  for  the  case 
of  a  tenant  for  life  of  the  real  estate,  in  the  event  of  a  sale  under  proceed- 
ings in  partition  or  for  the  payment  of  debts  ;  in  the  first  case,  by  directing 
the  share  of  such  tenant  to  be  charged  upon  the  land,  as  in  the  case  of  a 
widow,  and  in  the  second  event  by  requiring  him  to  give  security  for  his 
share  of  any  surplus  sufficient  to  provide  for  the  interests  of  the  persons 


*  Section  forty-five  in  the  law,  as  passed  by  the  legislature,  is  a  new  one  inserted 
by  tbem,  so  that  the  sections  in  the  law  and  the  remarks  now  correspond  in  num- 
bers. 
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entitled  in  remainder.  The  sale  in  the  latter  case  being  for  payment  of 
the  debts  of  the  intestate,  it  appeared  to  us  that  the  creditor  was  entitled 
to  sell  free  from  any  charge  upon  the  estate  for  the  interests  of  the  heirs 
in  the  surplus.  The  propriety  of  requiring  security  from  the  tenant  for 
life,  appears  to  us  to  be  obvious. 

Sect.  XI/VTl.  In  the  forty-seventh  and  several  succeeding  sections,  the 
duties  of  executors  in  respect  to  the  payment  of  legacies,  and  the  pro- 
ceedings on  the  part  of  legatees  are  detailed.  The  forty-seventh  section 
authorizes  proceedings  in  the  orphans'  court  to  obtain  payment  of  a 
legacy,  and  directs  that  the  security  shall  be  similar  to  that  given  on  pay- 
ment of  a  distributive  share.  We  believe  that  it  is  the  practice  at  pre- 
sent, in  some  parts  of  the  state,  to  apply  to  the  orphans'  court  in  the  case 
of  legacies,  and  it  appears  to  us,  for  reasons  which  we  have  sufficiently 
slated  in  other  parts  of  our  remarks,  that  that  tribunal  is  the  most  suitable 
in  all  respects  for  the  purpose.  It  is  not  intended,  however,  to  deprive 
the  common  law  courts  of  jurisdiction  in  the  case  of  a  legacy  payable  by 
an  executor,  as  will  be  perceived  by  the  fiftieth  section,  but  merely  to 
give  the  legatee  the  option  of  resorting  to  the  orphans'  court,  and  to  au- 
thorize the  executor  to  apply  to  that  tribunal  for  directions,  if  it  shall  be 
necessary,  for  the  apportionment  of  the  fund  among  legatees,  or  other- 
wise. 

Sect.  XLVIII.  The  forty-eighth  section  is  derived  from  the  last  clause 
of  the  first  section  of  the  act  of  the  21st  March  1772. 

Sect.  XLIX.  The  forty-ninth  section  is  intended  to  provide  for  a  case 
which  sometimes  occurs,  of  a  bequest  of  a  chattel  or  fund  to  a  legatee  for 
the  term  of  his  life,  with  remainder  to  another  person  ;  where  it  is  obvi- 
ously proper  that  some  security  should  be  given  by  the  first  legatee  for 
the  benefit  of  those  in  remainder  ;  but  it  appears  to  be  doubtful  whether 
the  courts  of  this  state  possess  the  requisite  power  to  insist  upon  such 
security.  In  the  case  of  King  v.  Diehl,  9  Serg.  <§•  Rawle  423,  the  late 
chief  justice  said  :  "  In  such  a  case,  chancery  would  see  that  security  was 
given  on  a  bill  filed  by  the  legatees  over  and  with  us,  who  have  no  chan- 
cery, perhaps  on  notice  from  such  legatees  to  the  executor  not  to  pay 
without  security,  it  might  be  his  duty  to  act  accordingly.  I  think  that  on 
receiving  such  notice  the  executor  ought  to  put  the  legatee  for  life  to  his 
action,  and  the  court  would  take  care  that  no  execution  should  issue  till 
security  given."  But  in  the  later  case  of  Lippincottu.  Warder,  14  Serg. 
8f  Rawle  118,  Judge  Duncan,  delivering  the  opinion  of  the  court,  said  : 
"  I  apprehend  it  is  still  usual  in  chancery,  in  case  of  danger,  to  require 
security.  I  will  not  pretend  to  say  how  it  would  be  in  Pennsylvania,  as 
to  requiring  such  security  from  a  person  to  restore  personal  property  de- 
vised for  life.  /  do  not  know  the  tribunal  here  who  could  exact  it" 
The  effect  of  this  section,  therefore,  is  lo  confer  sufficient  authority  on 
the  court  to  protect  the  interests  of  the  legatees  in  remainder. 

Sect.  L.  The  fiftieth  section  authorizes  legatees  to  proceed  by  action 
in  any  court  of  common  law  against  the  executor,  and  is  copied  from  the 
first  section  of  the  act  of  21st  March  1772. 

Sect.  LI.  The  fifty-first  section  contains  the  same  provision  as  the 
seventh  section  of  the  act  of  1772. 


COMMISSIONERS  TO  REVISE  THE  CIVIL  CODE.     703 

(Executors  and  Administrators — Act  of  24th  February  1834.) 

Sect.  L1I.  The  fifty-second  section  is  derived  from  the  fourth  section 
of  the  act  of  1772,  with  the  following  alterations :  In  the  first  place,  the 
security  is  directed  to  be  taken  in  the  orphans'  court,  in  the  same  manner 
as  in  the  case  of  distributive  shares,  and  for  the  same  reasons,  for  which 
we  refer  to  our  remarks  upon  those  sections.  By  the  act  of  1772  an  offer 
is  to  be  made  to  the  executor  of  two  sufficient  sureties,  and  if  he  decline 
them,  then  the  legatee  is  to  file  the  bond  with  the  clerk  of  the  court  before 
obtaining  process ;  but  no  provision  is  made  for  ascertaining  the  compe- 
tency of  the  sureties  in  the  latter  case,  who  may  in  fact  be  entirely  insuf- 
ficient. The  section  now  proposed  gives  the  orphans'  court  power  to 
determine  upon  the  qualifications  of  the  sureties  ;  and,  what  may  be  ma- 
terial for  the  legatee,  gives  that  tribunal  power  also  to  accept  any  other 
species  of  security.  Again,  it  appears  to  us  that  it  may  relieve  legatees, 
without  injuring  the  rights  of  creditors,  to  authorize  the  security  to  be 
given  at  any  time  before  execution,  instead  of  requiring  it  before  the 
commencement  of  suit.  It  may  be  easier  for  legatees  to  find  security 
after  judgment  in  their  favour  than  at  the  commencement  of  the  suit ;  and 
whatever  tends,  in  however  slight  a  degree,  to  facilitate  the  recovery  of  a 
just  claim,  ought,  we  think,  to  be  introduced  into  our  legislation. 

Sect.  LIU.  The  fifty-third  section  has  been  framed  in  conformity  with 
the  views  suggested  in  some  previous  remarks  on  the  superior  com- 
petency of  the  orphans'  court  to  settle  questions  arising  on  the  accounts 
of  executors  and  administrators,  and  is  intended  to  transfer  to  that  tribunal 
the  subject  of  the  amount  and  apportionmentof  the  fund.  The  act  of  1772 
(section  three)  authorizes  the  court  in  which  the  action  is  brought  to  ap- 
point auditors  to  ascertain,  in  the  particular  case,  how  the  accounts  of  the 
executor  stand,  and  how  the  assets  ought  to  be  apportioned.  This  must 
be  done,  as  we  have  already  stated,  although  the  accounts  have  been  pre- 
viously settled,  and  the  assets  apportioned  in  the  orphans'  court.  The 
inconvenience  of  this  system,  if  such  it  can  be  called,  are  manifest;  and 
we  think  we  need  add  nothing  to  what  has  already  been  said  to  satisfy 
the  legislature  that  the  best  course  for  all  parties  is  to  refer  all  questions 
on  the  subject  of  account  and  assets  to  the  orphans'  court,  and  to  suspend 
proceedings  in  the  other  courts  until  the  result  of  the  settlement  in  that 
tribunal  is  ascertained. 

Sect.  LIV.  The  fifty-fourth  section  gives  the  executor  power  to  stay 
execution,  after  judgment,  if  he  shall  have  omitted  to  plead  the  want  of 
assets,  until  the  accounts  shall  have  been  settled  in  the  orphans'  court. 

Sect.  LV.  The  fifty-fifth  section  provides,  as  a  necessary  consequence, 
that  the  legatee  shall  be  non-suited,  if  it  appear  by  the  account  taken  that 
there  are  no  assets  applicable  to  the  payment  of  the  legacy. 

Sect.  LVI.  The  fifty-sixth  section  is  copied  from  the  fifth  section  of 
the  act  of  1772. 

Sect.  LVII.  The  fifty-seventh  section  is  now  as  a  positive  rule,  though 
it  is  believed  to  be  in  conformity  with  the  general  understanding  upon  the 
subject.  The  acts  of  1772  and  1794,  which  authorize  executors  and  ad- 
ministrators to  take  refunding  bonds,  gives,  it  is  true,  the  creditors  of  a 
decedent  no  opportunity  of  ascertaining  or  objecting  to  the  sufficiency  of 
the  sureties  offered  by  legatees  or  distributees,  yet  where  such  sureties 


764  EXPLANATORY  REMARKS  OF  THE 

(Executors  and  Administrators — Act  of  24th  February  1834.) 

have  been  in  good  faith,  it  is  supposed  that  the  executors  or  administrators 
would  be  discharged  from  liability  to  creditors.  In  the  preceding  sections 
relating  to  the  security  to  be  given  by  legatees  and  distributees,  we  have 
given  the  orphans'  court  full  authority  to  inquire  into  the  character  and 
competency  of  the  security  offered ;  and,  having  devolved  upon  that  tri- 
bunal the  responsibility  of  determining  these  questions,  we  think  that  there 
are  additional  reasons  for  relieving  executors  and  administrators  from  further 
liability. 

Sect.  LVIII.  The  fifty-eighth  section  is  intended  to  authorize  execu- 
tors and  administrators  to  make  distribution,  and  pay  legacies,  if  they  shall 
think  proper,  without  application  to  the  court,  and  is  derived  from  the  six- 
teenth section  of  the  act  of  1794. 

Sect.  LIX.,  LX.  and  LXI.  The  fifty-ninth,  and  two  following  sections 
have  been  framed  to  remedy  a  serious  defect  in  our  jurisprudence,  arising, 
like  many  others,  from  the  attempt  to  obtain  justice  with  the  insufficient 
machinery  of  our  common  law  courts.  Where  a  legacy  has  been  charged 
upon  land,  the  only  remedy  of  the  legatee  at  presentris,  to  bring  an  action 
in  a  district  court,  or  court  of  common  pleas.  The  form  of  the  action,  the 
party  against  whom  it  must  be  brought,  the  persons  who  ought  to  have 
notice  of  the  proceedings,  the  form  of  the  judgment,  all  these  present  ques- 
tions of  no  easy  solution  ;  and  however  settled,  still  leaving  incongruities 
and  difficulties,  as  may  be  seen  in  the  cases  of  Brown  v.  Furer,  4  Serg.  £>- 
Bawle  213,  and  Ganse  v.  Viley,  Id.  509,  which  led  the  judges  to  re- 
gret that  there  did  not  exist  a  tribunal,  with  more  ample  and  appropriate 
powers.  We  think  that  the  orphans'  court  as  now  constituted  is  adequate 
for  the  purpose,  and  that  the  mode  pointed  out  in  this  and  the  next  sec- 
tion, will  remove  all  the  difficulties  which  have  been  felt  in  the  other 
courts ;  all  parties  will  have  notice,  the  executor  as  representative  of  credi- 
tors, the  heir  or  devisee  in  respect  to  the  land,  and  all  such  other  persons 
as  the  court,  looking  to  the  circumstances  of  the  case  may  require.  The 
sixtieth  section  authorizes  proceedings  against  real  estate  in  another  coun- 
ty, under  the  direction  of  the  orphans'  court  of  that  county.  Some  au- 
thority of  this  kind  appears  to  be  necessary.  The  late  Mr  Girard  charged 
all  his  real  estate  in  Pennsylvania  with  the  payment  of  certain  annuities 
and  legacies  ;  and  such  directions  have  been  given  in  other  wills.  How 
are  legacies  to  be  recovered  under  such  circumstances?  We  have  in 
Pennsylvania  no  court  whose  jurisdiction  extends  over  the  whole  state, 
and  if  such  tribunal  existed,  the  powers  of  a  common  law  court  would  be 
inadequate  to  settle  the  various  questions  respecting  creditors  and  contri- 
bution between  heirs  or  devisees,  that  might  arise.  We  know  of  no  other 
mode  of  overcoming  these  difficulties  than  to  give  general  authority  to  the 
orphans'  court  which  possesses  jurisdiction  of  the  accounts  of  the  execu- 
tors, to  entertain  the  application  of  the  legatee,  and  after  due  notice,  and 
hearing  all  parties  interested,  to  make  such  order  for  the  payment  of  the 
legacy  out  of  the  real  estate,  as  may  be  according  to  the  doctrines  and  prac- 
tice of  equity.  Without  going  to  such  a  court,  any  extra-territorial  power, 
its  decree  may  nevertheless  be  certified  to  other  orphans'  courts,  who  will 
carry  it  into  effect,  by  issuing  process,  if  necessary,  to  sell  so  much  of  the 
real  estate,  within  their  own  limits,  as  may  be  requisite. 
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The  sixty-first  section  provides  that  the  legatee  shall  give  similar  secu- 
rity to  refund,  as  is  required  in  the  case  of  other  legatees. 

We  submit  these  provisions  to  the  legislature,  under  the  conviction  of 
the  necessity  of  some  remedy  for  the  deficiencies  adverted  to,  and  with 
the  belief  that  they  will  afford  at  least  some  improvement  in  the  practice. 

Sect.  LXII.,  LX1IL,  LXIV.  and  LXV.  The  sixty-second  and  three 
following  sections  contain  the  provisions  of  the  act  of  7th  April  1826,  re- 
lating to  collateral  inheritances,  so  far  as  the  duties  of  executors  and  ad- 
ministrators are  concerned.  The  sixty-third  section  provides  in  addition 
for  the  case  of  a  legacy  bequeathed  for  a  limited  period,  or  upon  a  condi- 
tion or  contingency,  by  authorizing  an  apportionment  under  the  direction 
of  the  orphans'  court.  Some  provisions  of  this  kind  appeared  to  us  ne- 
cessary, to  prevent  the  whole  burden  of  the  tax  falling  upon  the  first  taker 
of  the  legacy.  We  had  also  provided  for  a  case  omitted  in  the  act  of  1826, 
viz.  that  of  a  legacy  charged  on  land. 

Sect.  LXVI.  The  sixty-sixth  section  provides  for  notice  to  corpora- 
tions of  all  devises  and  bequests  to  them,  and  is  copied  from  the  fifth  sec- 
tion of  the  act  of  6th  April  1791,  with  one  alteration,  devolving  the  duty 
of  giving  notice,  upon  the  executor  instead  of  the  register  of  wills,  as  it 
appears  to  us  to  belong  more  properly  to  the  former. 

Sect.  LXVII.  In  the  sixty-seventh  section  we  have  proposed,  for  the 
sake  of  brevity,  a  general  provision,  placing  administrators  with  a  will  an- 
nexed, upon  the  same  footing  in  every  respect  with  executors,  to  avoid 
the  necessity  of  a  particular  provision  in  each  section. 

Sect.  LXVIII.  The  sixty-eighth  section  is  in  conformity  with  the  ob- 
vious rules  of  equity  and  justice,  and  with  the  jurisprudence  of  some  of 
our  sister  states.* 


*    The  five  concluding  sections  of  the  bill  as  reported  by  the  commissioners,  were 
rejected  by  the  legislature,  and  a  sixty-ninth  section  added  by  that  body  to  the  law. 
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Remarks  on  the  bill  entitled,  "An  Act  relating  to  Insolvent 
Debtors."     Reported  4th  January  1836. 

(See  Act  of  16th  June  1836,  antea,  p.  597.) 

The  acts  now  in  force  relating  to  insolvent  debtors,  are: 

The  act  of  26th  March  1814,  6  Smith's  Laws  195.    • 

The  act  of  13th  March  1815,  Id.  291. 

The  act  of  18th  March  1816,  Id.  353. 

The  act  of  24th  March  1818,  7  Smith's  Laws  131. 

The  act  of  29th  January  1820,  Id.  240. 

The  act  of  28th  March  1820,  /(/.  305. 

The  act  of  11th  April  1825,  Pamphlet  Laws  166. 

The  act  of  10th  April  1828,  Id.  285. 

The  act  of  30th  March  1833,  Id.  107. 

Some  of  these  acts  appear  to  have  been  passed  without  much  conside- 
ration of  the  previous  provisions  on  the  same  subject,  and  contain  many 
incongruities ;  and  of  some  passages  it  is  not  easy  to  gather  the  exact  de- 
sign. In  the  accompanying  bill  we  have  done  little  more  than  consolidate 
and  digest  the  existing  laws.  A  few  provisions  have  been  added,  the  ob- 
ject of  which  is  to  relieve  the  present  system  from  some  detects  or  incon- 
veniences of  detail,  or  to  furnish  some  assistance  in  its  operation.  We 
have  not,  under  existing  circumstances,  ventured  upon  the  difficult  task 
of  remodelling  the  system.  This  is  connected  intimately  with  the  sub- 
ject of  the  bankrupt  laws,  which  appear  at  present  to  be  out  of  the  control 
of  state  legislation.  We  refer  to  our  sixth  report  for  some  remarks  which 
will  exhibit  our  views  in  relation  as  well  to  the  present  anomalies  in  le- 
gislation respecting  bankruptcy  and  insolvency,  as  to  the  general  subject 
of  the  liability  of  the  persons  and  estates  of  debtors.  We  shall  only  add 
here,  that  if,  by  virtue  of  any  constitutional  provision  or  otherwise,  the 
legislature  shall  find  itself  authorized  to  enact  a  system  in  the  nature  of  a 
bankrupt  law,  we  think  that  the  scheme  should  embrace  those  provisions 
which  usually  compose  what  are  commonly  called  insolvent  laws,  and 
that  both  should  be  administered  by  one  tribunal,  which,  in  our  large 
cities  at  least,  should  be  confined  to  that  object. 

Sect.  I.  and  II.  The  first  and  second  sections  contain  all  the  provisions 
of  the  several  laws  now  existing,  which  give  jurisdiction  to  the  courts  to 
grant  relief  in  the  case  of  insolvent  debtors. 

Sect.  III.  Is  from  the  first  section  of  the  act  of  1814,  the  first  section 
of  the  act  of  1815,  and  the  first  section  of  the  act  of  1820. 

Sect.  IV.  to  VIII.  The  five  following  sections  are  from  the  acts  of 
1814  and  1820. 

Sect.  IX.  to  XVI.  The  seven  next  sections  are  from  the  act  of  1814, 
with  some  alterations  of  phraseology  and  arrangement. 

Sect.  XVII.  This  section  is  new.  It  appears  to  us  that  the  existing 
law  is  not  sufficiently  decided  in  its  discouragements  of  fraud,  violence 
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and  other  wrongs,  which  form  the  subject  of  civil  actions.  It  frequently 
happens  that  gross  outrages  are  committed  which  are  not  reached  by  the 
criminal  law,  and  for  which  redress  is  attempted  by  civil  action,  but  from 
which  the  offender  escapes,  on  the  plea  of  insolvency,  without  a  mo- 
ment's confinement.  We  think  this  never  was  in  contemplation,  either 
of  the  framers  of  the  constitution  or  of  the  members  of  the  legislature,  by 
which  the  several  acts  for  the  relief  of  insolvent  debtors  were  passed. 
The  prohibition  in  the  sixteenth  section  of  the  ninth  article  of  the  consti- 
tution is  confined  to  insolvent  debtors,  and  such  was  probably  the  view 
of  the  legislature.  No  just  principle  requires  that  wrongdoers  should 
stand  on  the  same  footing  with  those  who  have  had  the  misfortune  to  in- 
cur debts  which  unexpected  circumstances  have  rendered  them  unable  to 
discharge  ;  and  we  think  that  no  humane  rule  will  be  violated  by  provid- 
ing some  punishment  for  those,  who,  having  no  property,  do  under  the 
present  system,  in  fact,  commit  wrongs  with  impunity.  We  propose 
that  no  person  who  shall  be  in  confinement  by  process  upon  any  judgment 
in  an  action  founded  upon  actual  force,  or  fraud  or  deceit,  or  in  an  ac- 
tion of  slander,  malicious  prosecution  or  conspiracy,  or  in  an  ac- 
tion for  seduction  or  criminal  conversation,  where  the  damages  shall 
exceed  one  hundred  dollars  shall  be  discharged  under  this  act,  until  he 
shall  have  been  in  actual  confinement,  during  a  term  of  at  least  sixty  days. 
The  actions  here  enumerated  are  those  by  which  great  injury  may  be  in- 
flicted without  adequate,  and  in  some  of  them,  without  any  redress  by  a 
criminal  prosecution.  We  have  endeavoured  to  exclude  all  but  serious 
cases,  by  limiting  the  provision  to  cases  in  which  the  damages  given  by 
the  jury  exceed  one  hundred  dollars  ;  and  for  such  offences  we  submit 
that  the  restraint  of  the  person  for  sixty  days,  is  by  no  means  a  severe 
punishment. 

Sect.  XVIII.  and  XIX.  These  sections  are  also  new  in  a  great  mea- 
sure. They  are  designed  to  remedy  a  defect  by  giving  the  court  summary 
powers  to  compel  the  insolvent  to  produce  his  books  and  papers  in  court, 
and  to  the  trustees,  and  also  to  compel  him  to  answer  such  interrogatories 
as  may  be  put  to  him  on  the  part  of  the  trustees.  Property  is  often  con- 
cealed from  trustees,  who  have  no  means  at  the  common  law  of  discover- 
ing or  reaching  it.  The  remedy  now  proposed  is  only  the  adoption  of 
one  of  the  methods  of  a  court  of  chancery  into  our  own  system  of  admin- 
istering justice,  according  to  the  suggestion  contained  in  our  sixth  report. 

Sect.  XX.  Is  from  the  third  section  of  the  act  of  1814. 

Sect.  XXI.  Is  new.  The  object  is  to  provide  for  sufficient  notice  to 
the  creditors.  The  provision  is  similar  to  that  in  the  eighteenth  section 
of  the  bill  relating  to  domestic  attachment. 

Sect.  XXII.  to  XXV.  The  four  following  sections  are  from  the  fourth, 
fifth,  sixth  and  seventh  sections  of  the  act  of  1814. 

Sect.  XXVI.  Is  new — the  object  being  to  increase  the  notice  to  credi- 
tors. 

Sect.  XXVII.  From  the  sixth  and  twelfth  sections  of  the  act  of  1814. 
The  words  bona  fide  have  been  introduced  into  the  last  clause  of  the  sec- 
tion to  remove  any  doubt  which  may  be  entertained  respecting  the  liability 
of  trustees  in  case  of  a  mortgage  given  in  fraud  of  creditors. 

Sect.  XXVIII.  From  the  sixteenth  section  of  the  act  of  1814, 
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Sect.  XXIX.  Is  new  in  terms,  but  not,  it  is  believed,  altogether  so  in 
practice. 

Sect.  XXX.  From  the  sixth  section  of  the  act  of  1814.  We  have 
omitted  that  part  of  the  section  which  requires  the  trustees  to  deposit 
their  receipts  in  the  prothonotary's  office,  which  appears  to  us  at  all  events 
useless,  and,  it  may  be,  prejudicial  for  the  trustees,  since  these  vouchers 
are  likely  in  general  to  be  more  carefully  preserved  by  themselves  than 
in  the  office  of  a  prothonotary. 

Sect.  XXXI.  From  the  fifteenth  section  of  the  act  of  1814,  in  sub- 
stance. 

Sect.  XXXII.  From  the  fourth  section  of  the  act  of  1820. 

Sect.  XXXIII.  From  the  twelfth  section  of  the  act  of  1814. 

Sect.  XXXIV.  From  the  fourth  section  of  the  same. 

Sect.  XXXV.  This  section  is  new  in  terms.  It  contains  the  same 
provisions  as  the  twentieth  section  of  the  bill  relating  to  domestic  attach- 
ment. 

Sect.  XXXVI.  This  section  is  also  adopted  from  the  bill  relating  to 
domestic  attachments. 

Sect.  XXXVII.  This  section  is  new.  It  has  been  decided  by  the  su- 
preme court  that,  by  the  assignment  of  the  husband  on  applying  for  the 
benefit  of  the  insolvent  laws,  all  the  personal  property  of  the  wife,  even  that 
which  the  husband  never  had  in  his  possession,  passed  to  the  assignees. 
This  we  think  is  a  great  hardship  for  the  wife  and  children,  and  is  not 
called  for  by  any  just  consideration  of  the  rights  of  creditors. 

Sect.  XXXVIII.  From  the  second  section  of  the  act  of  1828. 

Sect.  XXXIX.  From  the  ninth  section  of  the  act  of  1814. 

Sect.  XL.  From  the  thirteenth  section  of  the  same  act. 

Sect.  XLI.  From  the  fourteenth  section  of  the  same  act. 

Sect.  XLII.  and  XLIII.  These  sections  are  in  part  derived  from  the 
act  of  18th  of  March  1816  (which  we  believe  has  been  found  to  produce 
a  salutary  effectl,  with  some  material  additions.  In  the  first  place  a 
punishment  is  provided,  if  it  shall  appear  that  the  insolvency  of  the  peti- 
tioner arose  from  losses  by  gambling,  or  by  the  purchase  of  lottery  tickets, 
or  by  habitual  drunkenness.  The  records  of  our  insolvent  courts  furnish 
melancholy  proofs  of  the  frequency  of  applications  founded  upon  delin- 
quencies of  this  kind.  It  is  time,  we  think,  that  the  legislature  should  vin- 
dicate the  rights  of  the  industrious,  and  the  sober  and  honest;  too  much  room 
is  allowed  for  profligacy  and  vice,  and  too  little  encouragement  given  to 
habits  of  economy  and  virtue.  It  is  not  only  creditors  that  are  concerned, 
but  the  interest  of  wives  and  children  require  more  restraint  than  the  law 
has  yet  seen  fit  to  impose  upon  those  who  squander  their  fortunes  or 
earnings  in  gambling  or  intemperance.  In  many  other  countries,  provi- 
sions exist  of  the  nature  we  have  suggested.  We  refer  to  our  sixth  report 
for  some  general  remarks  upon  the  subject.  We  propose  here  to  author- 
ize the  court,  on  conviction  of  the  offender,  to  sentence  him  to  simple  im- 
prisonment in  the  county  jail,  for  a  term  of  not  less  than  one  year  nor 
more  than  three  years,  at  the  discretion  of  the  court,  according  to  the  cir- 
cumstances of  the  case.  The  next  case  we  propose  shall  be  punished  in 
the  same  manner  that  fraudulent  insolvency  is  now  punished,  viz.  :  the 
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case  of  embezzlement — an  offence  of  serious  importance  in  a  trading 
community,  but  which  unhappily  is  of  frequent  occurrence.  We  believe 
that  we  are  not  required  to  say  any  tiling  in  vindication  of  this  addition 
to  the  law,  which  exists  in  other  countries,  and  is  called  for  by  public 
opinion  in  our  own. 

Sect.  XLIV.  From  the  second  section  of  the  act  of  1816. 

Sect.  XLV.  From  the  tenth  section  of  the  act  of  1814. 

Sect.  XL VI.  From  the  eleventh  section  of  the  act  of  1814. 

Sect.  XLVII.  From  the  seventeenth  section  of  the  act  of  1814,  sixth 
section  of  the  act  of  29th  January  1820,  and  first  section  of  the  act  of 
1825. 

Sect.  XLVIII.  From  the  eighteenth  section  of  the  act  of  1814. 


Remarlcs  upon  the  bill  entitled,  "An  Act  relating  to  Inspec- 
tions. ' '  *     Reported  20th  March  1 834. 

(See  Act  of  15th  April  1835,  antea,  pp.  62,  261.) 

The  bill  entitled,  "  An  act  relating  to  inspections,"  is  derived  from 
about  fifty  different  acts  of  assembly,  and  comprizes  the  following  subjects, 
viz.  : 


*  Section  four  in  the  law  as  passed  by  the  legislature  was  not  in  the  report  of  the 
commissioners ;  section  four  in  the  remarks  has  reference  to  section  five  of  the  law. 

Sections  thirty-five  to  forty-one  inclusive,  of  the  report  of  the  commissioners,  were 
omitted  by  the  legislature  ;  the  remarks  upon  section  forty-two,  in  the  report,  have 
reference  to  section  thirty-six  of  the  law. 

Section  fifty-one  of  the  report  was  omitted  by  the  legislature;  the  remarks  upon 
section  fifty-two  have  reference  to  section  forty-five  of  the  law. 

Sections  one  hundred  and  thirty-four,  one  hundred  and  thirty-eight,  one  hundred 
and  forty-five  and  one  hundred  and  forty-nine  in  the  report  were  omitted  by  the 
legislature  ;  and  sections  one  hundred  and  thirty-nine  and  one  hundred  and  forty  in 
the  law  were  added  by  the  legislature.  The  remarks  upon  section  one  hundred  and 
fifty  have  reference  to  section  one  hundred  and  forty-one  of  the  law. 

Sections  one  hundred  and  sixty-six  to  one  hundred  and  seventy-two  inclusive,  of 
the  report,  were  omitted  by  the  legislature;  the  remarks  upon  section  one  hundred 
and  seventy-three  have  reference  to  section  one  hundred  and  fifty-six  of  the  law. 

Sections  one  hundred  and  seventy-four,  one  hundred  and  seventy-five,  one  hun- 
dred and  seventy-eight,  one  hundred  and  seventy-nine  and  one  hundred  and  eighty 
in  the  report  were  omitted  by  the  legislature ;  the  remarks  on  section  one  hundred 
and  eighty-one  have  reference  to  section  one  hundred  and  fifty-nine  of  the  law. 

Sections  one  hundred  and  sixty,  and  one  hundred  and  sixty-one  are  added  by  the 
legislature  ;  the  remarks  on  section  one  hundred  and  eighty-two  have  reference  to 
section  one  hundred  and  sixty-two  of  the  law. 

The  trt»o  last  sections  of  the  law,  as  passed  by  the  legislature,  were  also  added  by 
them 
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1.  The  inspection  of  flour,  meal,  bread,  &c. 

2.  The  inspection  of  beef  and  pork. 

3.  The  inspection  of  salted  fish. 

4.  The  inspection  of  butter  and  hogs  lard. 

5.  The  inspection  of  pot  and  pearl  ashes. 

6.  The  inspection  of  tobacco. 

7.  The  inspection  of  domestic  distilled  spirits. 

8.  The  inspection  of  ground  black  oak  bark. 

9.  The  inspection  of  staves,  heading  boards,  plank,  timber,  shingles. 

10.  The  inspection  of  flaxseed. 

11.  General  provisions  relating  to  the  subjects  of  inspection. 

The  subject  of  this  bill  is  intimately  connected  with  the  commercial  in- 
terests of  the  commonwealth.  It  depends  for  its  improvement  more  than 
any  other  part  of  our  laws  upon  the  knowledge  of  practical  details,  a  spe- 
cies of  knowledge  which  can  be  acquired  only  from  action  and  experi- 
ence in  the  particular  branches  of  industry  to  which  it  relates.  Aware  of 
this  peculiarity  we  originally  compiled  the  bill  with  strict  adherence  to  the 
substance  of  the  law,  as  we  found  it,  and  it  was  our  intention  to  transmit 
the  bill  in  that  form  to  the  legislature  at  the  last  session.  While  we  were 
making  arrangements  for  this  purpose,  information  was  conveyed  to  us, 
from  respectable  sources,  that  several  of  the  acts  of  assembly  were  deemed 
to  be  injurious  in  their  operation,  or  materially  defective,  and  that  exten- 
sive alterations  in  their  substance  were  imperatively  required. 

We  accordingly  retained  the  bill  with  the  hope  of  being  able  to  collect 
precise  information  of  defects,  and  sufficiently  in  detail  to  enable  us  to 
propose  the  necessary  amendments.  We  have  not  succeeded  to  the  ex- 
tent we  had  hoped.  It  is  proper  to  remark,  however,  we  applied  for  in- 
formation to  most  of  the  inspectors,  and,  from  some  of  them,  we  received 
communications  of  value.  We  addressed  also  a  circular  letter  to  many 
gentlemen  conversant  with  the  commercial  operations  of  the  state.  In 
this  effort  we  have  been  less  successful  than  in  our  application  to  the  in- 
spectors. Such  knowledge  however  as  we  have  been  able  to  collect  we 
have  put  to  the  best  use  in  our  power.  We  have  ventured  to  propose  a 
few  changes  in  this  branch  of  the  law  which  we  will  notice  as  they  occur. 

By  a  comparison  of  the  space  occupied  in  our  statute  books  by  the  laws 
compiled  in  this  bill  it  will  be  seen  that  a  large  abridgement  has  been 
effected.  We  trust  also  that  the  new  arrangement  of  the  subject  will 
make  it  much  more  easily  intelligible. 

1.     FLOUR,  MEAL,  BREAD,  &c. 

(See  Act  of  15th  April  1835,  antea,  p.  62.) 

The  earliest  act  of  assembly  now  in  force  relative  to  the  inspection  of 
flour  and  bread  was  passed  the  5th  April  1781,  1  Smith  523. 

An  act  upon  the  same  subject  was  passed  in  1724  which  was  supplied 
by  the  act  of  14th  October  1733.  A  supplement  to  the  act  of  1733  was 
passed  on  the  21st  February  1767,  and  another  on  the  6th  October  1779. 
The  design  of  the  act  of  5th  April  1781  was  to  consolidate  the  provisions 
of  these  acts  with  such  amendments  and  additions  as  the  interests  of  com- 
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merce  required,  and  to  repeal  at  a  certain  time  all  laws  previously  made 
for  the  purpose.  To  this  act  several  supplements  have  been  made.  The 
following,  viz.  The  acts  of  28th  December  1781,  2  Smith  11,  12;  19th 
March  1783  expired,  but  supplied  by  the  act  30th  September  1791,  3 
Smith  52,  53;  15th  September  1784,  2  Smith  270;  12th  September 
1789,  2  Smith  490;  18th  April  1795,  3  Smith  248;  16th  March  1798, 
3  Smith  313;  15th  March  1800,  3  Smith  437;  13th  February  1811,  5 
Smith  197. 

Provision  was  first  made  for  the  inspection  of  flour  in  the  counties  of 
Westmoreland  and  Washington,  by  the  act  of  19th  March  1783.  This 
act  as  has  been  intimated  was  temporary.  It  was  supplied  by  the  act  of 
30th  September  1791,  entitled,  an  act  to  regulate  the  inspection  of  flour  in 
certain  western  counties.  The  counties  named  in  this  act  are  Westmore- 
land, Washington,  Alleghany  and  Fayette.  By  the  act  of  2d  April  1822,  7 
Reed's  Laivs  604,  the  provisions  of  the  act  of  30th  September  1791 
are  extended  to  the  counties  Greene,  Indiana,  Jefferson,  Armstrong,  But- 
ler, Beaver,  Mercer,  Crawford,  Erie,  Warren  and  Venango.  A  supple- 
ment to  this  act  was  passed  the  1st  February  1823,  and  a  further  supple- 
ment on  the  30th  January  1831. 

The  inspection  of  flour  at  the  borough  of  York,  was  authorized  by  the 
act  of  11th  April  1825,  a  single  provision  of  which  was  repealed  by  the 
act  of  9th  April  1833,  section  sixteen.  In  the  section  of  this  bill  relating 
to  the  inspection  of  flour,  meal  and  bread,  we  have  endeavoured  to  con- 
solidate such  of  the  provisions  of  the  before  mentioned  acts,  as  appear  to 
be  in  force,  except  such  as  are  in  substance  common  to  all  the  principal 
acts  on  the  subject.     These  are  placed  at  the  end  of  the  bill. 

Sect.  I.  This  section  is  derived  from  the  acts  of  5th  April  1781,  sec- 
tion eleven;  15th  September  1784,  section  two;  30th  September  1791, 
section  one  ;  2d  April  1822;  11th  April  1825.  So  much  of  it  as  relates 
to  the  inspection  of  rye  flour,  and  corn  meal,  is  derived  from  the  act  of 
15th  March  1800.  The  act  of  1800  applies  in  terms  to  "  all  flour  made 
of  rye  or  Indian  corn,  which  shall  be  brought  to  any  port  or  place  within 
this  state  for  exportation. 

Sect.  II.  From  the  act  of  I lth  April  1825. 

Sect.  III.  From  the  act  of  30th  March  1831,  Tamph.  L.  47. 

Sect.  IV.  This  section  is  new.  It  is  designed  to  exempt  from  the 
operation  of  our  inspection  laws  the  flour  of  other  states  brought  into  this 
state  for  exportation  as  such,  and  not  as  the  flour  of  Pennsylvania.  The 
principal  object  of  our  inspection  laws  is  to  establish  the  reputation  of 
our  own  products  and  manufactures  abroad.  This  policy  is  not  infringed 
by  allowing  the  products  of  other  states  to  be  exported  as  such  from  this 
state.  The  commercial  prosperity  of  the  commonwealth  requires  the 
removal  of  all  impediments  to  the  transit  of  the  domestic  merchandize  of 
other  states  through  this  state  for  exportation.  Similar  provisions  were 
long  since  enacted  in  reference  to  salted  provisions. 

See  sections  fifty-seven  and  seventy-four  of  this  bill. 

Sect.  V.  Is  derived  from  the  act  of  1st  February  1823,  section  one, 
Pamph.  L.  3. 

Sect.  VI.  From  the  act  of  5th  April  1781,  section  six;  11th  April 
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1825,  section  two.  The  provision  is  extended  to  all  flour,  although  the 
acts  referred  to  apply  only  to  wheat  flour.  The  extension  is  justified  by 
the  act  of  15th  March  1800,  section  five. 

Sect.  VII.  From  the  act  of  15th  March  1800,  substantially. 

Sect.  VIII.  Is  new  as  a  positive  provision.  Damaged  flour  is  fre- 
quently exported.     It  is  a  proper  article  of  commerce. 

Sect.  IX.  Is  derived  from  the  acts  of  5th  April  1781,  section  four; 
12th  September  1789,  section  two. 

Sect.  X.  Act  of  1781,  section  four.  The  provision  relating  to  half 
barrels,  is  derived  from  the  act  of  12th  September  1789,  section  five. 
The  cask  of  the  size  of  number  two,  we  have  been  informed,  is  commonly 
used.  The  act  of  1 1th  April  1825,  relative  to  the  inspection  of  flour  at 
York,  provides  for  no  other.  We  suppose  it  may  be  useful  to  allow  the 
manufacturer  the  discretion  in  this  respect  provided  by  the  act  of  5th 
April  1781.     No  harm  can  result  from  it. 

Sect.  XI.  Act  of  1781,  section  five  ;  12th  September  1789,  section 
five. 

Sect.  XII.  Acts  of  5th  April  1781,  section  four  ;  12th  September  1789, 
section  five. 

Sect.  XIII.  Acts  of  15th  March  1800,  section  one.  The  exception  in 
this  act,  relative  to  casks  number  one,  is  omitted. 

Sect.  XIV.  Acts  of  loth  March  1800,  section  three;  13th  February 
1811,  section  one. 

Sect.  XV.  Acts  of  15th  March  1800,  section  three;  13th  February 
1811,  section  one. 

Sect.  XVI.  Acts  of  15th  March  1800,  section  three  ;  13th  February 
1811,  section  one. 

Sect.  XVII.  Acts  of  12th  September  1789,  section  two  ;  28th  Decem- 
ber 1781,  section  six. 

Sect.  XVIII.  Act  of  15th  March  1800. 

Sect.  XIX.  Act  of  5th  April  1781,  section  four. 

Sect.  XX.  Act  of  15th  September  1784,  section  two. 

Sect.  XXI.  Act  of  15th  March  1800,  section  four. 

Sect.  XXII.  The  provision  of  this  section  is  new.  It  is  designed  to 
insure  the  proper  exercise  of  the  discretion  given  in  the  two  preceding 
sections  where  the  article  shall  be  sold  without  inspection. 

Sect.  XXIII.  is  derived  from  the  act  of  5th  April  1781. 

Sect.  XXIV.  Of  15th  September  1784,  section  two;  12th  September 
1789,  sections  two  and  six  ;  15th  March  1800,  section  four;  11th  April 
1825,  section  four. 

Sect.  XXV.  Acts  of  15th  September  1784,  section  two  ;  12th  Sep- 
tember 1789,  section  three;   1 5th  March  1800,  section  two. 

Sect.  XXVI.  The  act  of  15th  September  1784,  section  two,  requires 
that  the  inspector  shall  brand  merchantable  flour  with  the  arms  of  the 
state.  The  same  provision  is  contained  in  the  tenth  section  of  the  act  of 
5th  April  1781.  The  act  of  28th  December  1781,  section  five,  requires 
only  the  stamp  of  the  letters  S.  P.  according  to  this  section,  and  such  is 
the  practice  of  the  inspector  of  flour  at  Philadelphia.  We  have  therefore 
adopted  the  direction  of  the  act  of  1781,  although  it  appears  to  be  sup- 
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died  by  the  act  of  1784.  The  residue  of  the  section  is  taken  from  acts 
of  30th  September  1791,  section  two;  11th  April  1825,  section  four; 
12th  September  1789,  section  six. 

Sect.  XXVII.  Act  of  28th  December  1781,  section  four. 

Sect.  XXVIII.  Act  of  17th  April  1795,  section  one,  and  the  act  of 
15th  March  1800,  section  live.  The  clause  relating  to  the  penalty  pro- 
poses an  alteration  of  the  law. 

Sect.  XXIX.  Act  of  28th  December  1781,  section  two.  The  penalty 
of  the  act  is  2  shillings,  for  which  we  propose  50  cents. 

Sect.  XXX.  Acts  of  5th  April  1781,  section  eleven;  12th  September 
1789,  section  two;  30th  September  1791,  section  three;  15th  March 
1800,  section  one. 

Sect.  XXXI.  Act  of  5th  April  1781,  section  eleven. 

Sect.  XXXII.  Act  of  15th  September  1784,  section  three  ;  15th  March 
1800,  section  five. 

Sect.  XXXIII.  Act  of  15th  September  1784,  section  three  ;  15th  March 
1800,  section  five. 

Sect.  XXXIV.  Act  of  15th  March  1800,  section  five. 

Sect.  XLII.  Acts  of  5th  April  1781,  section  seven;  11th  April  1825, 
section  three. 

Sect.  XLIII.  Acts  of  5th  April  1781,  section  seven;  11th  April  1825, 
section  three. 

Sect.  XLIV.  Acts  of  5th  April  1781, section  four;  28th  December  1781, 
section  three.  The  penalty  imposed  by  the  last  of  these  acts  is  thirty 
shillings  for  one  month,  &c,  for  which  we  propose  five  dollars. 

Sect.  XLV.  to  XLVII.  Are  derived  from  the  acts  of  5th  April  1781 
section  nine,  and  15th  March  1800,  section  five. 

Sect.  XL VIII.  Act  of  5th  April  1781,  sections  nine,  ten  and  twelve. 
The  penalty  of  the  act  is  one  shilling. 

Sect.  XLIX.  and  L.  Act  of  5th  April  1781,  section  thirteen. 

Sect.  LII.  to  LV.  Act  of  29th  March  1822,  section  one;  11th  April 
1825,  section  four;  30th  September  179J,  section  four;  15th  March  1800, 
sections  two  and  three;  11th  April  1825,  sections  eight  and  nine;  16th 
March  1798,  sections  one  and  two;  5th  April  1781,  section  eleven. 

2.     BEEF  AND  PORK. 

(See  Act  of  15th  April  1835,  antea,  p.  261.) 

The  acts  which  have  been  passed  to  regulate  the  packing  and  inspecting 
of  beef  and  pork  for  exportation,  are  the  following,  viz.  the  act  of  1700, 
1  Ball.  27.  The  act  of  18th  August  1727,  1  Smith  170.  The  act  of  12th 
March  1789,  2  Smith  475.  The  act  of  24th  September  1789,  2  Smith 
498.  To  these  may  be  added  two  acts,  relating  to  the  fees  of  the  inspec- 
tor of  salted  provisions,  viz.  the  act  of  27th  March  1821,  7  Smith  418,  and 
the  act  of  2d  April  1822,  7  Smith  579. 

The  act  of  1700  was  repealed  by  the  act  of  20th  March  1810.  The  act 
of  18th  August  1727,  was  repealed  and  supplied  by  the  act  of  12th  March 
1789,  except  certain  general  provisions,  which  we  have  consolidated  with 
others  of  the  same  kind  at  the  end  of  this  bill.     The  remaining  provisions 
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of  these  acts  now  in  force  are  contained  in  the  following  named  sections, 
together  with  some  additions  which  will  be  noted  as  they  occur. 

Sect.  LVI.  This  section  is  derived  from  the  act  of  12th  March  1789, 
see  Garrigues  v.  Reynolds,  6  Binn.  Rep.  330. 

Sect.  LVII.  Acts  of  12th  March  1789.  The  clause  in  this  act,  from 
which  the  section  is  derived,  was  restricted  by  the  act  of  24th  September 
1789,  section  two.  We  have  not  incorporated  the  restriction,  for  reasons 
adverted  to  in  the  remarks  before  made  on  section  three  of  this  bill.  See 
section  seventy-four. 

Sect.  LVIII.  Act  of  12th  March  1789,  sections  two,  three  and  five. 

Sect.  LIX.  Act  of  12th  March  1789,  section  two. 

Sect.  LX.  to  LXIII.  Are  derived  from  the  act  of  12th  March  1789, 
sections  three  and  four. 

Sect.  LXIV.  and  LXV.  These  sections  have  been  copied  substantially 
from  the  laws  of  a  neighbouring  state.  We- thought  ourselves  justifiable  in 
doing  so  by  the  preamble  of  the  act  of  12th  March  1789,  which  proposed 
as  one  of  its  objects  to  make  "  the  exports  of  this  state  conform  as  nearly 
as  may  be  found  convenient  in  package  and  value,  with  those  of  other  coun- 
tries which  are  vended  from  time  to  time  in  the  same  foreign  market." 
The  denominations  mentioned  in  these  sections  are  used  in  most  of  the 
states  and  well  known  in  our  own  and  in  foreign  markets.  They  have 
also  been  used  by  persons  exporting  the  article  from  this  state,  and  in 
some  cases  as  we  have  been  informed  improperly.  Such  a  practice  would, 
if  general,  bring  this  portion  of  our  exports  into  disrepute  abroad.  With 
a  view  to  prevent  it  and  also  to  produce  a  conformity  with  the  regulations 
of  other  states,  we  have  introduced  the  provisions  of  these  sections.  In 
section  seventy  of  this  bill  we  propose  a  penalty  to  prevent  fraudulent 
evasions  of  the  regulation  similar  to  that  provided  by  the  act  of  15th  Sep- 
tember 1784,  section  three,  in  the  case  of  flour.  See  section  thirty-three 
of  this  bill. 

Sect.  LXVI.  This  section  is  new.  It  is  introduced  for  reasons  ad- 
verted to  in  the  remarks  on  section  twenty-two. 

Sect.  LXVII.  Act  of  12th  March  1789,  section  four. 

Sect.  LXVIII.  Act  of  24th  September  1789,  section  three. 

Sect.  LXIX.  Act  of  24th  September  1789,  section  five. 

Sect.  LXX.  Is  new.     See  sections  sixty-four  and  sixty-five. 

Sect.  LXXI.  Act  of  24th  September  1789,  section  six. 

3.     SALTED  FISH. 

The  acts  which  have  been  passed  relative  to  the  packing  and  inspecting 
of  salted  fish  are  the  following,  viz.  The  act  of  24th  December  1774,  1 
Smith  418.  The  act  of  5th  March  1787,  2  Ball.  491.  The  act  of  19th 
March  1810,  5  Smith  121.  The  act  of  25th  February  1818,  7  Reed 
47.  The  act  of  27th  March  1821,  section  four,  also  relates  to  this 
subject.  The  act  of  25th  February  1818  relates  to  the  inspection  of  fish 
at  Columbia  and  Pittsburgh.  The  acts  of  24th  December  1774  and  19th 
March  1810,  relate  to  the  inspection  of  fish  at  Philadelphia.  In  conso- 
lidating these  acts,  some  provisions,  now  special  in  their  application,  are 
proposed  as  general  rules. 
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Sect.  LXXII.  Act  of  24th  December  1774,  sections  one  and  three. 

Sect.  LXXIII.  Act  of  25th  February  1818,  sections  one,  four  and 
nine. 

Sect.  LXXIV.  Act  of  27th  March  1821,  section  four.  See  sections 
three  and  fifty-seven. 

Sect.  LXXV.  Acts  of  19th  March  1810,  section  one  ;  25th  February 
1818,  section  two.  The  former  of  these  acts  requires  fourteen  hoops  to 
the  barrel. 

Sect.  LXXVI.  Act  of  19th  March  1810,  section  one  ;  25th  of  Feb- 
ruary 1818  ;  5th  of  March  1718,  2  Dull.  491. 

Sect.  LXXVII.  Acts  of  24th  December  1774,  section  two  ;  19th  of 
March  1810,  section  one. 

Sect.  LXXVIII.  Act  of  25th  February  1818,  section  one. 

Sect.  LXXIX.  Act  of  24th  December  1774,  section  three. 

Sect.  LXXX.  Act  of  25th  February  1818,  section  two. 

Sect.  LXXXI.  Acts  of  19th  March  1810,  section  two;  25th  of  Feb- 
ruary 1818,  section  two. 

Sect.  LXXXIL  Acts  of  24th  December  1774,  section  six  ;  19th  March 
1810,  section  three. 

Sect.  LXXXIII.  Act  of  19th  March  1810,  section  one. 

Sect.  LXXXIV.  Act  of  25th  February  1818,  sections  four  and  nine. 

Sect.  LXXXV.  Act  of  25th  February  1818,  section  six. 

Sect.  LXXXVI.  Act  of  19th  March  1810,  section  five. 

Sect.  LXXXVII.  Act  of  25th  February  1818,  section  seven. 

Sect.  LXXXVIII.  to  XCII.  Relate  to  the  fees  and  compensation  of 
the  inspectors.  They  are  derived  from  the  acts,  27th  of  March  1821, 
explained  by  the  act,  2d  of  April  1822,  also  the  act  1789,  section  seven  ; 
19th  of  March  1810,  section  four;  25th  of  February  1818,  section  two  ; 
24th  December  1774,  section  four. 

4.     BUTTER  AND  HOGS  LARD. 

The  acts  which  have  been  passed  relative  to  the  inspection  of  butter  and 
lard,  are  the  following,  viz.:  12th  March  1781,  section  nine,  2  Smith 
475;  7th  January  1804,  4  Smith  104;  7th  April  1807,4  Smith  404; 
22d  March  1814,  6  Smith  173 ;  27th  March  1821,  7  Smith  418;  27th 
February  1828,  Pamph.  L.  117.  The  clause  in  the  act  of  12th  March 
1789,  was  repealed  by  the  sixth  section  of  the  act  of  7th  January 
1804.  The  remaining  provisions  of  these  acts  now  in  force,  except  such 
as  are  common  to  all  inspections,  are  contained  in  the  following  sections. 

Sect.  XCIII.  Acts  of  7th  January  1804,  section  one  ;  9th  April  1807* 
section  one ;  22d  March  1814,  section  one. 

Sect.  XCIV.  Acts  of  7th  January  1804,  section  two  ;  22d  March  1814, 
section  two ;  27th  February  1828,  section  four. 

Sect.  XCV.  and  XCVI.  Acts  of  7th  January  1804,  section  two;  22d 
March  1814,  section  two. 

Sect.  XCVII.  Act  of  27th  February  1828,  section  two,  which  supplies 
the  third  section  of  the  act  of  27th  March  1821. 

Sect.  XCVIII.  Act  of  27th  February  1828,  section  three. 
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Sect.  XCIX.  Act  of  27th  February  1828,  section  one. 

Sect.  C.  Acts  of  7th  April  1804,  section  three  ;  22(1  March  1814,  sec- 
tion three. 

Sect.  CI.  Act  of  27th  February  1828,  section  four. 

Sect.  CII.  Act  of  22d  March  1814,  section  six. 

Sect.  CIII.  and  CIVT.  Acts  of  22d  March  1814,  sections  five  and  six; 
7th  January  1814,  section  four. 

'  Sect.  CV.  to  CVI1I.  Acts  of  27th  March  1821,  section  one;  22d 
March  1814,  section  seven,  to  which  we  have  added  a  fee  for  the  inspec- 
tion of  butter  or  lard  in  canisters. 

5.     POT  AND  PEARL  ASHES. 

Sect.  CIX.  to  CXXIII.  The  inspection  of  pot  and  pearl  ashes  is  regu- 
lated by  the  act  of  27th  February  1827,  Pamph.  L.  45,  49.  Such  of  the 
provisions  of  this  act  as  are  peculiar  to  the  inspection  of  the  articles  are 
contained  in  these  sections.  In  section  one  hundred  and  seven  we  have 
introduced  a  provision  to  exempt  the  pot  and  pearl  ashes  of  other  states 
which  may  be  brought  into  this  state  for  exportation.  The  sections  re- 
quire no  particular  explanation  or  remark. 

6.     TOBACCO. 

Sect.  CXXIV.  to  CXXIX.  The  inspection  of  tobacco  is  regulated  by 
the  act  of  10th  February  1832,  the  provisions  of  which  are  contained 
in  these  sections.  We  have  introduced  in  reference  to  this  article  also 
a  proviso  exempting  it  from  the  operation  of  the  act  if  brought  from  ano- 
ther state  to  this  for  exportation.  We  are  aware  that  the  effect  of  the 
proviso  will  be  very  much  to  limit  the  operation  of  the  act.  Still  we 
think  it  expedient,  and  justifiable  by  the  same  reasons  in  this  as  in  other 
like  cases  where  the  exemption  by  law  exists.  See  remarks  on  sections 
three,  fifty-seven  and  seventy-four,  of  this  bill. 

7.     DOMESTIC  DISTILLED  SPIRITS. 

The  acts  which  have  been  passed  relative  to  the  inspection  of  domes- 
tic distilled  spirits  are  the  following,  viz.  The  acts  of  14th  March  1814, 
6  Smith  126;  13th  March  1815,  6  Smith  296;  16th  January  1823, 
Pamph.  L.  10.     They  are  consolidated  in  the  following  sections. 

Sect.  CXXX.  Is  derived  from  the  acts  of  14th  March  1814,  section 
one ;  18th  March  1833,  sections  one  to  five. 

Sect.  CXXXI.  Act  of  14th  March  1814,  sections  six  and  seven. 

Sect.  CXXXII.  Act  of  14th  March  1814,  section  two. 

Sect.  CXXXIII.  Act  of  14th  March  1814,  section  two,  altered  by 
act  of  13th  March  1815,  section  ten. 

Sect.  CXXXV.  Act  of  14th  March  1814,  section  six;  18th  March  1833, 
section  three. 

Sect.  CXXXVI.  Act  of  13th  March  1815,  section  seven,  which  sup- 
plies the  act  of  14th  March  1810,  section  three. 

Sect.  CXXXVII.  Act  of  14th  March  1814,  section  eight. 
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Sect.  CXL.  Actof  14th  March  1814,  section  thirteen  and  section  one. 

Sect.  CXLI.  Actofl3th  March  1815,  section  six. 

Sect.  CXLII.  Actof  13th  March  1815,  section  one. 

Sect.  CXLIII.  Act  of  16th  January  1823,  section  one. 

Sect.  CXLIV.  Acts  of  14th  March  1814,  sections  eleven  and  twelve  ; 
16th  January  1823,  section  three. 

Sect.  CXLVI.  Acts  of  14th  March  1814,  section  five;  18th  March 
1833,  section  two,  Paraph.  L.  83. 

Sect.  CXL VII.  Acts  of  27th  March  1821,  section  one;  16th  January 
1823,  section  one;  18th  March  1815,  section  four;  actof  13th  March 
1815,  section  three,  supplied. 

Sect.  CXLVIII.  Acts  14th  March  1814,  section  nine;  18th  March 
1833,  section  four. 

8.     BLACK  OAK  BARK. 

The  acts  which  have  been  passed,  relative  to  the  inspection  of  black 
oak  bark,  are  the  following,  viz. :  The  act  of  3d'April  1804,4  Smith  194, 
made  perpetual  by  the  act  of  31st  March  1812,  5  Smith  390,  and  the  act 
of  5th  February  1817,  6  Smith  400. 

Sect.  CL.  Is  derived  from  the  act  of  3d  April  1804,  section  one. 

Sect.  CLI.  and  CLII.  Act  of  3d  April  1804,  section  two. 

Sect.  CLIII.  to  CLV.  Are  derived  from  the  act  of  3d  April  1804,  sec- 
tion five. 

Sect.  CLVI.  Acts  of  3d  April  1804,  section  two;  5th  February  1817, 
section  one.  The  first  of  these  acts  provides  for  the  assorting  of  bark  into 
two  qualities.  The  last  provides  for  three  qualities.  We  have  been  in- 
formed that  still  the  division  is  not  sufficiently  minute  for  the  purposes  of 
commerce.  We  have  ventured,  therefore,  to  suggest  a  subdivision  of  each 
"  quality"  into  two  sorts  or  kinds,  to  be  denominated  No.  1,  and  2,  so 
that  according  to  this  section,  there  will  be  in  fact  six  qualities  of  bark, 
and  the  inspector  will  have  the  means  of  indicating  the  quality  of  the  arti- 
cle with  sufficient  precision. 

Sect.  CLVII.  Act  of  3d  April  1804,  section  five. 

Sect.  CLVIII.  Acts  of  5th  February  1817,  section  two;  3d  April  1804, 
section  three,  altered  so  as  to  correspond  with  section  one  hundred  and 
fifty-six. 

Sect.  CLIX.  Acts  of  3d  April  1804,  section  four;  5lh  February  1817, 
section  one. 

Sect.  CLX.  Acts  of  3d  April  1804,  section  six;  5th  February  1817, 
section  two. 

Sect.  CLXI.  Actof  3d  April  1804,  section  seven. 

Sect.  CLXII.  Act  of  1817,  section  two. 

Sect.  CLXIII.  Acts  of  3d  April  1804,  sections  seven  and  eight;  5th 
April  1817,  section  two. 

Sect.  CLXIV.  Acts  of  3d  April  1804,  section  six;  27th  March  1821, 
section  one. 

Sect.  CLXV.  Act  of  3d  April  1804,  section  six, 
H.—95 
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9.  STAVES,  HEADING,  BOARDS,  PLANKS,  TIMBER,  AND 

SHINGLES. 

The  acts  which  have  been  passed,  relative  to  the  inspection  of  staves, 
heading,  boards,  plank,  timber  and  shingles,  are  the  following,  viz. :  The 
act  of  21st  April  1759,  1  Smith  222.  The  actof  20th  May  1767,  1  Smith 
277.  The  act  of  29th  September  1789,  2  Smith  504.  Two  acts,  passed 
5th  April  1790,  2  Smith  528,  529.  The  act  of  17th  March  1796,  3  Smith 
268.  The  act  of  1 6th  March  1798,  3  Smith  3 1 4.  The  act  of  30th  March 
1803,  4  Smith  83.  The  acts  of  28th  March  1814,  6  Smith  233;  24th 
February  1823,  Pamph.  L.  51 ;  11th  April  1827,  Pamph.  L.  236.  So 
much  of  these  acts  as  are  in  force,  is  contained  in  the  following  sections: 

Sect.  CLXXVI.  and  CLXXVII.  Act  of  21st  April  1759,  section  six. 

Sect.  CLXXXI.  Acts  of  27th  March  1821,  section  one;  28th  March 
1814,  section  twenty-three. 

10.    FLAXSEED. 

Sect.  CLXXXII.  to  CLXXXVII.  The  act  of  12th  March  1789,  sec- 
tion eight,  regulates  the  preparing  and  putting  up  of  flaxseed  for  exporta- 
tion, but  it  does  not  require  inspection  of  the  article ;  we  have  nevertheless 
incorporated  the  substance  of  the  section  into  this  bill,  as  it  is  similar  in 
its  nature  and  object  to  the  other  acts  from  which  this  bill  has  been  com- 
piled. We  will  only  add  that  the  present  law  applies  only  to  exportations 
to  Ireland  and  Scotland.     We  have  omitted  this  restriction. 

11.     GENERAL  PROVISIONS. 

The  remaining  sections  of  the  bill  are  of  a  general  nature.  Provisions 
similar  to  these  are  found  in  most  of  the  principal  acts  relating  to  inspec- 
tions. There  are  many  differences  in  the  details  of  the  different  acts 
which  we  have  not  attempted  to  preserve.  By  collecting  and  consolidat- 
ing them  in  this  place  we  have  reduced  very  much  the  space  occupied  by 
this  portion  of  the  laws. 

Sect.  CLXXXVIII.  Is  a  provision  contained  in  all  the  principal  acts 
passed  since  the  adoption  of  the  constitution. 

Sect.  CLXXXIX.  Act  of  14th  March  1814,  section  four. 

Sect.  CXC.  See  acts  of  21st  April  1759,  section  eleven  ;  5th  April 
1781,  section  seventeen  ;  13th  March  1814,  section  four ;  24th  December 
1774,  section  nine;  7th  January  1804,  section  one;  13th  March  1815, 
section  four. 

Sect.  CXCI.  Act  of  13th  March  1815,  section  four.  We  have  not 
thought  it  necessary  to  introduce  the  provision  of  the  act  of  14th  March 
1814,  section  fifteen.     Smith  129. 

Sect.  (JXCII.  See  acts  of  18th  August  1727,  section  eight;  21st 
April  1759,  section  eleven  ;  24th  December  1774,  section  nine  ;  5th 
April  1781,  section  seventeen  and  section  thirteen  ;  29th  September  1789, 
section  five ;  18lh  March  1795,  section  four ;  7th  January  1804,  section  one ; 
3d  April  1804,  section  one;  14th  March  1814,  section  five  ;  27th  Febru- 
ary 1827,  section  nine  ;  8th  April  1829  ;  10th  February  1832. 
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Sect.  CXCIII.  Acts  of  14th  March  1814,  section  five;  27th  February 
1827,  section  nine;  8th  April  1829,  sections  two  and  five.  The  sums  in 
which  security  is  to  be  given,  are  fixed  by  several  of  the  acts.  We  pro- 
pose to  vest  a  general  discretion  in  the  court  of  quarter  sessions'  of  the 
county,  both  as  it  respects  the  sum  and  the  sufficiency  of  the  surety. 

Sect.  CXCIV.  and  CXCV.  Are  new. 

Sect.  CXCVI.  See  acts  of  24lh  September  1774,  section  threj  ;  28th 
February  1819,  section  two ;   10th  February  1832. 

Sect.  CXCVII.  Acts  of  27th  February  1827,  section  five,  Pamph.  L. 
48,  made  general. 

Sect.  CXCVIII.  to  CCV.  These  sections  provide  for  the  mode  of  re- 
viewing the  judgment  of  the  inspectors  by  triers.  Similar  provisions  are 
contained  in  the  acts  of  21st  April  1759,  sections  seven  and  eight ;  24th 
December  1774,  section  four  ;  5th  April  1781,  section  twelve  ;  15th  Decem- 
ber 1784,  section  two ;  17th  April  1795,  sections  one  and  twelve  ;  15th  March 
1800,section  four;  3d  April  1804,  section  eight;  14th  March  1814,  section 
ten  ;  25th  February  1818,  section  three  ;  11th  April  1825,  section  five. 

Sect.  CCVI.  to  CCVI1I.  Acts  of  21st  April  1759,  section  twelve ;  29th 
September  1789,  section  four;  14th  January  1814,  section  fourteen  ;  16th 
January  1823. 

Sect.  CCIX.  Act  of  20th  May  1767,  section  three. 

Sect.  CCX.  Adopted  from  resolution  of  16th  March  1820,  Pamph.  L. 
202.     See  act  of  1st  February  1821,  Pamph.  L.  313. 

Sect.  CCXI.  Acts  of  5th  April  1781,  section  sixteen  ;  21st  April  1759, 
section  twelve  ;  24th  December  1774,  section  seven ;  18th  April  1795,  sec- 
tion nine ;  14th  March  1814,  section  fourteen ;  1 1th  April  1825,  section  six ; 
10th  February  1832,  section  one.  There  is  a  good  deal  of  diversity  in 
the  acts  regulating  the  penalty  for  the  offence  mentioned  in  this  section. 

Sect.  CCXII.  Acts  of  21st  April  1759,  section  one;  28th  February 
1818,  section  five;  9th  April  1833,  section  sixteen. 

Sect.  CCXIII.  Act  of  5th  April  1790,  section  seven. 

Sect.  CCXIV.  to  CCXVI.  Acts  of  18th  August  1727,  section  seven  ; 
21st  April  1759,  section  six ;  24th  December  1774,  section  six  ;  5th  April 
1781,  section  14;  13th  March  1815,  section  two;  27th  February  1827, 
section  four.  We  have  added  some  provisions  to  regulate  the  sale  of 
ofrfeited  articles. 

Sect.  CCXVII.  Actsof  5th  April  1781,  section  fourteen;  3d  April  1806, 
section  seven ;  27th  February  1827,  section  four ;  18th  August  1727,  section 
six ;  21st  April  1759,  section  six  ;  24th  December  1774,  section  six.  There 
is  much  difference  in  the  penalties  provided  in  these  and  other  acts  for 
the  offence  described  in  the  section. 

Opposition  or  obstruction  to  a  lawful  officer  in  the  due  use  of  the  pow- 
ers conferred  upon  him  by  law,  for  purposes  deemed  important  to  the 
public  is  much  more  than  a  mere  trespass.  In  a  neighbouring  state  the 
offence  is  punishable  as  a  misdemeanour.  We  propose  that  it  shall  be 
made  so  punishable  in  this  state. 

Sect.  CCXVIII.  and  CCXIX.  These  sections  are  designed  to  guard 
against  fraudulent  and  criminal  evasions  of  the  inspection  laws  ;  acts  of  18th 
August  1727,  section  ten  ;  24th  December  1774,  section  one  ;  5th  April 
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1781,  section  fifteen  ;  12th  March  1789,  section  six;  3d  April  1804,  sec- 
tion four;  14th  March  1814,  section  seven;  22cl  March  1814,  section  four; 
25th  March  1818,  section  six;  11th  April  1825,  section  seven;  27th 
February  1827,  section  six. 

There  is  much  difference  in  the  penalties  provided  in  these  acts.  The 
offence  is  a  species  of  criminal  falsehood,  crimen  falsi,  and  should,  we 
think,  be  treated  as  a  misdemeanour. 

Sect.  CCXXI.  Act  of  27th  March  1821,  section  two. 


Remarks  upon  a  Bill  relating  to  the  Descent  and  Distribution 
of  the  Estates  of  Intestates.     Reported  1st  March  1832. 

(See  Act  of  8th  April  1833,  antea,  p.  284.) 

The  distribution  of  the  property  of  an  intestate  by  certain  and  equitable 
rules,  is  one  of  the  subjects  of  legislation  most  important  for  the  peace  and 
order  of  society.  The  injustice  of  the  English  common  law,  which  gave 
the  whole  real  estate  to  the  eldest  son,  was  so  obvious  to  our  ancestors, 
that  one  of  the  earliest  acts  of  provincial  legislation  had  for  its  object  to 
effect  a  more  general  distribution  among  the  children.  Various  acts  were 
subsequently  passed  with  the  same  view,  but  still  of  a  somewhat  partial 
and  limited  nature,  until  the  act  of  1794,  the  declared  design  of  which  was 
to  establish  a  system  of  descents  upon  the  basis  of  perfect  equality  among 
all  the  relations  of  an  intestate  in  the  same  degree  of  consanguinity  to 
him.  Besides  certain  provisions  relating  to  the  duties  and  liabilities  of 
administrators  in  respect  to  creditors,  which  we  have  transferred  to  the 
bill  relating  to  executors  and  administrators,  the  act  of  1794  contained  a 
series  of  sections  regulating  the  transmission  of  real  and  personal  estate 
among  the  kindred  of  an  intestate,  which  were  probably  supposed  to  be 
sufficient  for  all  cases  that  could  arise.  Very  soon  after  the  passage  of 
the  act,  however,  cases  occurred  which  had  not  been  expressly  provided 
for;  and,  on  the  question  being  brought  before  the  supreme  court,  it  was 
determined  by  that  tribunal,  that  as  the  common  law  was  the  basis  of  our 
jurisprudence  its  rules  were  paramount,  wherever  they  were  not  expressly 
abrogated  by  the  legislature,  consequently  that  in  every  omitted  case  the 
heir  at  common  law  took  the  estate.  This  led  to  the  act  of  1797,  which, 
in  another  series  of  sections,  attempted  to  reach  every  supposable  event, 
by  the  enumeration  of  particulars,  without  however  providing  by  any 
general  rule  for  omitted  cases,  of  which  some  have  occurred  since  the 
passage  of  this  act.  The  acts  then  of  1794  and  1797  contain  our  scheme 
or  system  of  descent  and  distribution,  and  have  received  more  praise  for 
their  intention  than  for  the  manner  in  which  the  details  are  exhibited  and 
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declared.  Instead  of  a  classification  of  subjects,  or  an  arrangement  of 
them  according  to  some  obvious  and  familiar  rule,  such  as  that  of  nearness 
of  kindred,  by  which  frequent  repetition  would  be  saved,  the  acts  of  as- 
sembly endeavour  to  accomplish  the  eifect  by  a  constant  specification  of 
cases.  The  result  of  this  is  a  great  expense  of  time  and  labour  in  arriving 
at  the  true  meaning  of  the  legislature,  and  sometimes  perplexity  and  doubt 
which  lead  to  frequent  litigation. 

In  the  bill  now  submitted  we  have,  besides  consolidating  all  the  provi- 
sions to  be  found  in  the  acts  of  1794  and  1797,  endeavoured  so  to  arrange 
both  the  phraseology  and  order  of  the  sections  as  to  make  the  system  ob- 
vious at  once  to  the  understanding,  and  by  discarding  redundancies  and 
repetitions  to  reduce  the  volume  of  the  bill  and  simplify  its  provisions. 
Our  plan  was  to  specify  the  estates  and  interests  to  be  given  in  the  order 
of  preference,  appropriating  a  section  to  each  class  of  persons,  with  the 
necessary  and  appropriate  subdivisions.  The  order  or  arrangement  will 
be  seen  from  the  following  analysis. 

Sect.  I.  The  first  section,  which  is  divided  into  three  articles  or  para- 
graphs, is  intended  to  provide  for  the  widow  and  surviviug  husband,  as 
the  case  may  be,  of  an  intestate,  and  is  derived  from  the  third  and  fourth 
sections  of  the  act  of  1794,  and  from  the  fifth  section  of  the  act  of  1797, 
there  being  no  other  substantial  alteration  than  in  the  last  clause,  which 
gives  to  the  surviving  husband  an  estate  for  life  in  the  real  property  of  the 
wife,  although  there  should  be  no  issue  of  the  marriage.  It  appears  to 
us  that  the  existing  rule  which  makes  the  estate  of  the  husband  dependent 
upon  the  circumstance  of  there  being  issue  born  alive  capable  of  inherit- 
ing, has  in  the  present  state  of  society  and  government,  no  sufficient  or 
reasonable  foundation.  Derived,  according  to  the  better  opinion,  from 
the  feudal  system,  and  receiving  no  support  from  analogies  in  our  own  or 
other  codes  of  jurisprudence,  it  ought,  we  think,  long  since  to  have  shared 
the  fate  of  similar  provisions  of  that  system.  Besides  assimilating  the 
estate  of  the  husband  to  that  of  the  wife,  in  this  respect,  the  proposed 
alteration  will  have  the  effect  of  lessening  the  amount  of  litigation  by  re- 
moving questions  which  have  sometimes  occurred  respecting  the  birth  of 
issue  and  the  fact  of  its  having  been  born  alive. 

Sect.  II.  The  second  section  provides  for  the  lineal  descendants  of  an 
intestate,  whether  children,  grandchildren,  or  others.  It  is  divided  into 
four  articles,  which  are  derived  from  the  third  and  fourth  sections  of  the 
act  of  1794,  without  any  alteration  in  matter  of  substance. 

Sect.  III.  In  the  third  section  we  have  incorporated  the  provisions  of 
the  fifth  and  seventh  sections  of  the  act  of  1794,  respecting  the  father  and 
mother  of  an  intestate,  with  this  alteration,  that  in  the  event  of  both  father 
and  mother  surviving  the  intestate,  the  estate  shall  be  enjoyed  by  them 
during  their  joint  lives,  and  by  the  survivor  of  them.  By  the  present 
law,  in  the  case  put,  it  is  believed  that,  on  the  death  of  the  father,  the  es- 
tate would  pass  to  collateral  relations,  leaving  the  mother  perhaps  desti- 
tute ;  a  state  of  things  which  we  are  satisfied  was  not  within  the  contem- 
plation of  the  legislature. 

Sect.  IV.  The  fourth  section  provides  for  the  case  of  brothers  and  sisters 
and  their  descendants,  and  is  derived  from  the  sixth  and  eighth  sections  of 
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the  act  of  1794,  and  the  fifth  and  seventh  sections  of  the  act  of  1797. 
The  only  alteration  of  the  present  law  will  be  found  in  the  second  article, 
which  gives  to  nephews  and  nieces,  where  such  only  are  living,  an  equal 
share  of  the  estate,  instead  of  dividing  the  estate  among  them,  as  at  pre- 
sent, according  to  the  stocks.  Thus,  if  an  intestate  die  without  nearer 
relations  than  the  children  of  his  deceased  brothers,  they  will  not  take 
equally  under  the  existing  law  ;  but  the  children  of  one  brother  will  take 
one  share  between  them,  the  children  of  the  next  brother  another  share, 
and  so  on,  thus  producing  sometimes  great,  and  we  think  unnecessary 
inequality.  The  rule  is  different  with  respect  to  grandchildren,  and  it 
appears  to  us  desirable  that  the  law  should  be  uniform  and  harmonious  in 
this,  as  well  as  in  other  respects. 

Sect.  V.  The  fifth  section  declares,  that  in  default  of  brothers  and  sis- 
ters of  the  whole  blood  and  their  descendants,  the  real  estate  shall  go 
absolutely  to  the  father  and  mother.  This  is  copied  from  the  sixth  sec- 
tion of  the  act  of  1794,  and  the  fifth  section  of  the  act  of  1797. 

Sect.  VI.  The  sixth  section  provides  for  the  transmission  of  the  real 
estate  to  brothers  and  sisters  of  the  half  blood,  in  the  event  of  there  being 
no  persons  to  take  as  enumerated  in  the  preceding  sections.  This  is 
copied  from  the  eleventh  section  of  the  act  of  1794,  and  the  seventh  sec- 
tion of  the  act  of  1797. 

Sect.  VII.  The  seventh  section  directs,  that  in  default  of  all  persons 
previously  mentioned,  the  real  and  personal  estate  shall  go  to  the  next  of 
kin.     This  section  is  derived  from  the  twelfth  section  of  the  act  of  1794. 

Sect.  VIII.  In  the  eighth  section,  we  have  restored  to  our  law  a  pro- 
vision which  formed  a  part  of  the  act  of  1705,  and  continued  to  govern 
the  distribution  of  estates  until  the  passage  of  the  act  of  1794,  from  which 
it  was  omitted  ;  but  whether  through  inadvertence  or  by  design,  we  have 
not  the  means  of  ascertaining.  We  incline  to  attribute  the  omission  to 
the  former  cause,  since  the  rule  is  of  great  antiquity,  and  seems  to  be  im- 
peratively required  by  considerations  of  convenience  almost  amounting 
to  necessity.  The  Justinian  code,  and  the  English  statute  of  distribu- 
tions (22  and  23  Charles  II.,  ch.  10),  contain  the  provision  in  the  same 
words  ;  and  it  is  believed  to  exist  in  most,  if  not  all,  of  the  laws  of  this 
union.  The  doctrine  of  representation,  or  that  rule  by  virtue  of  which 
the  descendants  of  a  deceased  relation,  to  the  most  remote  degree,  are 
permitted  to  stand  in  the  place  of  their  ancestor,  and  to  receive  his  share 
of  an  estate,  if  there  be  others  of  the  same  degree  of  such  deceased  rela- 
tion living,  may  be  admitted  without  great  inconvenience  in  the  case  of 
lineal  descendents  :  but  when  it  is  applied  to  collateral  kindred,  it  is  pro- 
ductive of  serious  evils.  Thus,  if  one  die  leaving  children  and  grand- 
children, the  issue  of  a  deceased  child,  these  grandchildren,  by  the  rule 
of  representation,  are  allowed  to  stand  in  the  place  of  their  deceased  pa- 
rent, and  to  take  the  share  of  such  parent ;  and  the  same  principle  admits 
greatgrandchildren,  and  even  more  remote  descendants,  to  personate  their 
deceased  ancestor  without,  as  already  stated,  any  inconvenience.  Where, 
however,  one  dies  leaving  no  lineal  descendants,  but  collateral  kindred, 
as  brothers  and  sisters  and  their  descendants,  or  uncles  and  aunts  and 
their  descendants,  it  is  obvious  that  the  doctrine  of  representation,  by 
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raising  remote  descendants  to  the  level  of  any  one  of  the  brothers  or  sis- 
ters or  uncles  or  aunts,  who  happened  to  be  living,  and  consequently  by 
requiring  search  to  be  made  for  such  descendants,  who  are  often  scattered 
over  a  large  part  of  our  country,  produces  great  delay  and  often  great 
hardships.  The  extension  of  the  rule  beyond  the  boundaries  provided  in 
the  codes  of  foreign  countries  and  of  our  own  union,  has  been  frequently 
lamented  by  our  most  eminent  judges  and  professional  persons.  Con- 
sidering tbat  the  present  system  leads  to  a  great  increase  and  delay  of 
litigation,  the  restoration  of  the  old  rule  is  submitted  to  the  legislature  as 
a  measure  of  wisdom  and  prudence. 

Sect.  IX.  In  the  ninth  section  we  have  introduced  as  a  general  provi- 
sion, a  limitation  of  the  course  of  descent  of  real  estate,  which  is  annexed 
to  several  sections  of  the  present  law,  viz.  :  the  fifth,  sixth,  seventh  and 
eleventh  sections  of  the  act  of  1794,  and  the  fifth  and  seventh  sections  of 
the  act  of  1797,  confining  the  provision,  however,  to  the  case  of  real  estate, 
for  which  it  seems  to  us  most  appropriate. 

Sect.  X.  The  tenth  section  is  copied  from  the  act  of  January  21,  1819, 
and  gives  the  whole  estate  to  a  surviving  husband  or  wife  in  the  event  of 
there  being  no  known  heirs  or  kindred  competent  to  take. 

Sect.  XI.  In  the  eleventh  section  we  have  endeavoured  to  lay  down  a 
rule  which  shall  for  ever  and  in  all  cases  prevent  the  real  estate  of  a  dece- 
dent going  to  the  heir  at  common  law  to  the  exclusion  of  others  in  the 
same  degree  of  consanguinity.  We  have  already  stated,  that  in  every 
case,  not  expressly  provided  for  in  the  acts  of  1794  and  1797,  the  doc- 
trines of  the  common  law  are  held  to  govern,  for  want  of  some  broad  and 
comprehensive  rule.  We  think  that  the  one  now  suggested  will  leave  no 
doubt  on  the  subject,  and  carry  out  into  the  remotest  quarter  the  design  of 
the  legislature.  The  provision  that  the  next  of  kin  shall  take  in  every 
case  not  enumerated  will,  we  belive,  sufficiently  identify  the  party,  as  the 
mode  of  computing  kindred,  by  the  rules,  namely  of  the  civil  law,  is  well 
understood  and  established. 

Sect.  XII.  In  the  twelfth  section  we  have  for  the  purpose  of  complet- 
ing the  system,  introduced  the  provision  in  the  act  of  1787,  declaring  the 
event  upon  which  the  commonwealth  is  to  take  by  escheat. 

Sect.  XIII.  The  thirteenth  section  contains  the  provision  of  the  tenth 
section  of  the  act  of  1794,  somewhat  enlarged — the  object  being  to  confer 
on  the  posthumous  descendants  and  relations  of  all  descriptions,  begotten 
in  the  lifetime  of  the  intestate,  the  same  rights  which  the  act  of  1794  gave 
to  posthumous  children. 

Sect.  XIV.  The  fourteenth  section  contains  a  general  rule  providing 
for  the  case  of  an  individual,  if  there  be  only  one  person  in  the  nearest  de- 
gree to  the  intestate,  and  also  directing  the  manner  in  which  real  estate 
shall  be  held  and  enjoyed  where  it  is  distributed  among  several.  This 
section  was  adopted  to  save  the  necessity  of  repeating  the  same  or  similar 
expressions  at  the  close  of  several  sections,  in  the  manner  pursued  in  the 
act  of  1794. 

Sect.  XV.  The  fifteenth  section  is  copied  literally  from  the  thirteenth 
section  of  the  act  of  1794. 
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Sect.  XVI.  The  sixteenth  section  contains  in  substance  the  provisions 
of  the  ninth  section  of  the  act  of  1794. 

Sect.  XVII.  In  the  seventeenth  section  we  have  provided  a  general 
rule,  to  save  the  necessity  of  repeating  in  every  section  the  phraseology 
necessary  to  indicate  that  none  but  persons  born  in  lawful  wedlock  are 
competent  to  take.  We  believe  that  the  proviso  will  be  found  sufficiently 
comprehensive  and  distinct.  It  will  be  perceived  that  it  is  not  intended 
to  include  the  case  of  ancestors  or  of  husband  and  wife,  to  whom  the  go- 
verning reasons  for  excluding  illegitimates  do  not  apply. 

Sect.  XVIII.  The  eighteenth  section  provides  that  the  proceeds  of  real 
estate  sold  by  authority  of  law  for  the  payment  of  debts,  shall  still  be  con- 
sidered as  real  estate,  so  far  as  regards  the  persons  entitled  to  receive  it 
and  the  extent  of  their  interests.  The  provision  is  in  conformity  with  the 
twentieth  section  of  the  act  of  1794,  and  with  the  decision  of  the  supreme 
court  in  the  case  of  Grider  v.  M'Clay,  11  Serg.  <$•  Rawle  224. 

Sect.  XIX.  The  nineteenth  section  contains  the  limitation  existing  in 
the  eighteenth  section  of  the  act  of  1794.  The  proviso  annexed  omits 
however  the  cases  of  "  a  person  non  compos  mentis,  in  prison,  or  out  of 
the  United  States."  We  conceive  it  to  be  the  interest  of  the  community 
to  reduce  the  number  of  exceptions  to  all  acts  of  limitation,  which  have 
been  justly  described  as  acts  of  peace  and  harmony  for  society,  and  we 
submit  that  the  particular  cases  omitted,  ought  not  to  stand  in  the  way  of 
the  beneficial  rule.  In  the  case  of  persons  of  unsound  mind,  if  the  excep- 
tion is  continued,  estates  may  remain  unsettled  for  the  term  of  perhaps  a 
long  life;  and,  where  there  is  an  interest  in  property,  such  persons  will, 
in  all  probability,  have  committees  sufficiently  attentive  to  lay  claim  to 
their  shares  in  due  season.  The  case  of  a  person  "  in  prison,"  may  have 
been  worthy  of  exception  in  former  ages,  when  prisons  were  on  a  different 
footing,  and  often  contained  inmates  of  a  different  description  from  what 
the  humanity  of  this  age  and  country  admits ;  but  the  reason  no  longer 
exists,  and  it  appears  to  us  that  there  is  nothing  in  the  character  or  con- 
dition of  the  present  tenants  of  our  prisons  to  require  a  departure  for  their 
benefit  from  the  salutary  rules  applied  to  other  classes  of  the  community. 
Nor  do  we  think  that  foreigners  are  entitled  to  a  continuance  of  the  exclu- 
sive privileges  which  have  been  heretofore  granted  to  them.  In  the  pre- 
sent condition  of  things,  when  intercourse  between  even  the  most  remote 
parts  of  the  earth,  is  so  frequent  and  rapid,  the  term  of  seven  years  is  surely 
long  enough  to  give  every  foreigner  an  opportunity  of  laying  claim  to 
whatever  property  he  may  consider  himself  entitled ;  and  we  cannot 
bring  ourselves  to  think  that  there  is  any  hardship  in  placing  him  on  a 
footing  in  this  respect,  with  our  fellow  citizens.  Should  the  legislature 
approve  of  the  alterations  in  the  present  instance,  it  is  our  intention  to 
carry  them  through  the  several  acts  of  limitation. 

Sect.  XX.  The  proviso  in  the  last  section  iu  this  act,  like  that  at  the 
end  of  the  act  relating  to  wills,  merely  confirms  the  existing  doctrines  of 
the  law,  and  has  been  added  for  the  purpose  of  preventing  any  miscon- 
struction of  the  general  expressions  used  in  the  preceding  sections.  It 
will  be  perceived  that  it  applies  only  to  the  case  of  the  distribution  of  per- 
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sonal  estate  among  kindred.  The  question  of  the  division  of  the  assets  of 
an  estate  under  such  circumstances  among  creditors,  belongs  to  another 
bill. 


Remarks  on  the  bill  entitled,  "  An  Act  relative  to  the  Orga- 
nization of  Courts  of  Justice."  Reported  20th  Decem- 
ber 1833. 

(See  Act  of  14th  April  1834,  antea,  pp.  302,  339.) 

The  bill  entitled,  "  An  act  relative  to  the  organization  of  courts  of  jus- 
tice," herewith  submitted,  contains  but  few  alterations  of  the  existing 
laws. 

Our  effort  has  been  to  collect  and  compile,  compendiously  and  syste- 
matically, all  acts  or  parts  of  acts  falling  within  the  scope  or  import  of  its 
title. 

The  following  is  a  summary  of  its  subdivisions  : 

I.  Of  the  supreme  court  in  bank. 

II.  Of  the  supreme  court  at  nisi  prius. 

III.  Of  the  circuit  courts  of  the  supreme  court. 

IV.  Of  the  courts  of  common  pleas. 

V.  Of  the  courts  of  quarter  sessions  of  the  peace. 

VI.  Of  the  orphans'  courts. 

VII.  Of  the  courts  of  oyer  and  terminer. 

VIII.  General  provisions  relating  to  the  courts. 

IX.  Of  attorneys. 

X.  Of  prothonotaries  and  clerks. 

XI.  Of  criers,  tipstaves  and  constables. 

XII.  Of  juries. 

We  have  omitted  from  this  bill  the  district  courts  and  the  mayors' 
courts :  the  former  are  temporary,  and  for  that  reason  are  not  within  the 
sphere  of  our  duties  ;  the  latter  are  franchises  granted  by  acts  of  incorpo- 
ration, and  appurtenant  to  the  local  police  of  the  respective  cities.  With 
these  we  are  not  authorized  to  interfere.  Besides,  they  are  not  a  part  of 
the  general  scheme  of  the  judiciary  arrangements.  These  courts  are, 
therefore,  introduced  into  this  bill  only  incidentally,  and  so  far  as  they  are 
connected  with  other  acts  of  assembly,  which  are  both  general  and  per- 
manent in  their  nature. 

We  should  remark,  also,  that  the  plan  of  arrangement  which  we  have 
adopted,  excludes  from  this  bill  those  parts  of  the  law,  which  impart  to 
the  courts  their  jurisdiction  and  powers ;  also  those  which  relate  to  the 
ii.— 96 
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administration  of  justice.  These  form  separate  bills  or  titles,  and  in  the 
classification  of  subjects,  naturally  follow  this,  in  the  order  mentioned. 
These  bills  have  been  compiled,  and  will  hereafter  be  submitted  to  the 
legislature. 

Having  sufficiently  explained  the  objects  of  the  bill  now  presented,  we 
proceed  to  some  general  remarks  upon  its  provisions. 

We  are  not  satisfied  that  the  present  organization  and  arrangement  of 
the  courts  of  justice,  is,  in  all  respects,  unobjectionable.  Its  operation  is 
unequal  as  it  respects  the  judge's,  and,  in  some  instances,  it  imposes  more 
labour  than  is  compatible  with  the  deliberate  and  careful  execution  of  their 
duties.  The  attainment  of  exact  equality  in  the  division  of  judicial  labour, 
cannot,  perhaps,  be  insured  by  any  method;  and  so  long  as  the  courts 
shall  be  able  to  dispose  of  the  business  properly,  and  with  convenient  de- 
spatch, the  subject  may  be  left  to  the  representations  of  the  individuals 
concerned.  But  where  the  labour  imposed  is  unduly  great,  the  public  are 
especially  interested  to  reduce  it. 

These  remarks  have  been  occasioned  by  a  communication  made  to  us, 
in  reply  to  a  circular  which  we  addressed  to  the  president  judges  of  the 
courts  of  common  pleas.  In  the  twelfth  judicial  district,  composed  of 
Schuylkill,  Lebanon,  Dauphin  and  Juniata,  the  state  of  the  business  ap- 
pears to  require  some  change.  In  Schuylkill  and  Dauphin  particularly, 
there  is  a  large  m<iss  of  business,  and  so  large  that  it  is  not  practicable,  as 
we  are  informed,  by  the  utmost  diligence,  in  holding  adjourned  courts,  to 
despatch  it  in  a  reasonable  time.  But  we  are  not  informed  of  any  gene- 
ral dissatisfaction  in  these  respects,  and  we  have  therefore  thought  it  pro- 
per to  report  the  several  acts  establishing  the  judicial  districts  of  the 
common  pleas  without  alteration.  It  requires  more  precise  and  local 
information  than  we  possess,  to  suggest  the  alterations  which,  in  any  case 
may  be  most  advantageously  made  ;  and  under  any  circumstances,  mea- 
sures of  this  nature  would  be  much  more  intelligibly  suggested  by  the 
people  of  the  districts  concerned,  ami  their  immediate  representatives, 
than  they  can  be  by  us.  But  our  duty  to  the  public,  as  well  as  the  defer- 
ence due  to  the  communications  made  to  us,  require  that  we  should  sug- 
gest such  defects  as  are  made  known  to  us,  for  'the  consideration  of  the 
legislature.  In  compiling  that  portion  of  this  bill  which  relates  to  the 
organization  of  the  several  county  courts,  we  have  considered  attentively 
several  plans  which  have  been,  within  a  few  years,  proposed  as  substitutes 
for  the  existing  one.  Of  these,  each  has  its  advantages,  and  each  is  liable 
to  some  objections.  The  plan  which  proposed  the  appointment  of  a  law 
judge  in  each  county,  who  should  act  as  an  associate  judge  in  the  other 
counties  of  the  district,  would  add  strength  to  those  courts,  but  it  would 
increase  considerably  the  expense  of  this  branch  of  the  judiciary.  That 
which  proposes  the  alternation  of  the  president  judges  in  the  performance 
of  their  duties,  would  also  be  attended  with  some  advantages.  It  would 
tend  to  produce  greater  uniformity  in  the  practice  of  these  courts,  and  a 
greater  approximation  to  equality  in  the  judicial  labours  of  the  presidents. 
The  benefit  of  their  talents  and  learning,  would,  also,  be  more  equally 
distributed.  This  plan,  however,  (if  there  were  no  other  objections,)  would, 
in  some  of  its  results,  he  attended  with  considerable  difficulties,  unless  the 
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president  judges,  who  should  be  required  to  alternate,  were  also  organized 
into  a  court  in  bank,  in  the  manner  of  the  supreme  court,  and  the  plan  of 
alternation  be  performed  in  the  method  of  a  Nisi  Prius  or  circuit  court 
system.  This  would  be,  perhaps,  too  large  an  innovation  upon  the  sys- 
tem to  which  the  public  is  accustomed.  The  present  plan,  if  not  the  best 
is  in  our  opinion  a  good  one  ;  it  was  suggested  by  the  constitution,  and, 
we  may  add,  has  generally  been  found  to  be  sufficiently  effective. 

But  the  consideration  which  has  been  decisive  with  us,  is  the  fact,  that 
the  subject  has  been  frequently  and  fully  canvassed  by  the  legislature. 
If  the  present  system  were  radically  or  essentially  bad,  it  would  not  have 
been  so  long  sustained. 

In  regard  to  the  supreme  court,  we  have  also  a  few  remarks.  This 
court  was  not  a  court  of  errors  and  appeals  in  the  last  resort,  until  1806. 
By  the  fifth  section  of  the  charter  granted  by  Charles  II.,  to  William  Penn, 
the  king  reserved  to  himself  and  his  successors,  an  appellate  jurisdiction 
touching  any  judgment  which  should  be  given  in  the  courts  of  Pennsyl- 
vania. This  provision  was  put  in  practice  until  the  revolution.  By  the 
act  of  the  28th  February  1780,  this  reserved  jurisdiction  was  vested  in 
a  court  of  errors  and  appeals.  This  act  was  repealed  by  the  act  of  13th 
April  1791,  and  the  court  was  then  organized  upon  a  plan  adapted  to  the 
changes  made  by  the  constitution  of  the  United  States,  and  the  present 
constitution  of  this  commonwealth.  The  new  court  of  errors  and  appeals, 
was  invested  with  the  same  jurisdictions  as  the  former.  By  the  act  of 
24th  February  1806,  this  court  was  abolished,  and  thereupon  the  powers 
and  jurisdictions  thereof  were  vested,  as  before  mentioned,  in  the  supreme 
court.  Until  the  act  of  20th  March  1799,  tiie  supreme  court  held  courts 
of  Nisi  Prius  in  the  several  counties.  At  the  date  of  that  act,  there  were 
but  twenty-five  counties ;  and  the  population  of  the  state  at  that  time,  did 
not  greatly  exceed  six  hundred  thousand.  By  the  first  section  of  the  act 
mentioned,  circuit  courts,  instead  of  courts  of  Nisi  Prius,  were  establish- 
ed in  each  of  the  counties,  except  the  county  of  Philadelphia.  By  the 
act  of  the  24th  February  1806,  the  western  district  of  the  supreme  court 
was  established.  Before  this  time,  there  were  only  three  terms  of  the 
supreme  court  in  bank;  and  they  were  held  at  Philadelphia,  commencing 
on  the  third  Mondays  in  March,  the  first  Mondays  in  September,  and  the 
second  Mondays  in  December.  By  this  act,  the  September  term  was 
transferred  to  the  western  district ;  so  that  the  labour  of  the  court  was  not 
greatly  increased. 

By  the  act  of  10th  April  1807,  the  middle  district  of  the  supreme  court 
was  established,  and  the  duty  of  holding  an  additonal  term  was  laid  on 
that  court. 

By  the  act  of  1 1th  March  1809,  the  circuit  courts  were  abolished;  but 
in  lieu  of  this  abridgment  of  labour,  whjch  was  considerable,  two  addi- 
tional districts  and  terms  in  bank  were  established,  viz.  :  one  at  Lancaster 
and  the  other  at  Chambersburg. 

By  the  act  of  8th  April  1826,  the  circuit  courts  were  revived,  but  no 
alteration  was  made  of  the  terms  of  the  court  in  bank. 

By  the  act  of  11th  March  1809,  the  number  of  the  judges  of  that  court 
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was  reduced  to  three  ;  and  by  the  act  of  8th  April  1826,  it  was  increased 
to  five. 

We  have  made  this  brief  statement,  for  the  purpose  of  showing  the 
gradual  accession  which  has  been  made  to  the  duties  and  labours  of  the 
judges  of  the  supreme  court.  If  we  compare  the  present  state  of  tilings 
with  that  existing  in  1799,  it  will  appear: 

1.  That  the  labours  and  responsibilities  of  a  court  of  errors  and  appeals, 
have,  since  that  time,  been  devolved  upon  it. 

2.  The  population  of  the  state  has  doubled. 

3.  The  number  of  counties  in  the  state  at  that  time,  has  also  been 
doubled. 

4.  Instead  of  three  terms  of  the  court  in  bank,  at  one  place,  they  now 
hold  six  terms,  at  rive  different  places. 

It  appears  to  us,  that  the  amount  of  labour  now  required  of  this  court, 
is  unduly  great;  and  that  a  change,  which  should  reduce  it  within  reason- 
able limits,  would  be  a  most  valuable  improvement  of  our  system.  We 
would  not  be  understood  to  advocate  sinecures  in  any  department  of  the 
judiciary,  or  any  system  which  would  be  at  all  compatible  with  inactivity, 
or  with  extensive  or  habitual  engagements  in  other  employments;  but  when 
the  mass  of  business  far  exceeds  the  compass  of  reasonable  exertions,  it 
cannot  be  disposed  of  with  that  careful  deliberation  and  scrupulous  exact- 
ness with  which  every  man  wishes  that  his  rights  should  be  adjusted  :  to 
do  so,  would  incur  another  evil,  namely,  the  constant,  accumulation  of  busi- 
ness and  consequent  delay  of  justice.  We  beg  leave  to  advert  to  this 
subject  a  little  more  in  detail.  In  addition  to  the  regular  terms  in  bank, 
they  are  required  to  hold  terms  by  adjournment,  if  necessary,  and  if  it  can 
be  done  without  interference  with  their  other  duties  in  districts. 

Before  them  are  brought  the  decisions  of  the  several  courts  in  fifty-three 
counties,  and  in  some  cases,  the  proceedings  of  inferior  magistrates. 

They  hold  annually,  in  Philadelphia,  a  court  of  nisi  prius,  and  a  cir- 
cuit court  in  each  of  the  other  counties  of  the  state,  if  there  be  any  cause 
depending  therein. 

Besides,  the  judges  of  this  court  have  exclusive  jurisdiction  in  all  cases 
of  quo  warranto  and  mandamus;  and,  in  several  other  cases,  concurrent 
jurisdiction  with  the  courts  of  common  pleas.  They  are  also,  by  virtue 
of  their  offices,  justices  of  oyer  and  terminer  and  general  gaol  delivery,  in 
the  several  counties  of  the  commonwealth  ;  although  they  have  ceased  to 
exercise  their  powers  as  such,  in  consequence,  it  is  presumed,  of  the 
pressure  of  other  duties. 

But  the  performance  of  the  inevitable  duties  of  this  court,  requires  the 
judges  to  be  almost  constantly  on  the  bench.  They  have  no  leisure  for 
general  study,  nor  much  for  the  special  investigation  of  the  more  difficult 
questions  which  come  before  them. 

It  is  true  that  by  extraordinary  exertions,  they  have  accomplished  a  large 
amount  of  labour;  yet,  justice  to  them,  as  well  as  the  interest  of  the  pub- 
lic, requires  that  their  labours  should  be  in  some  way  diminished  ;  or  at 
least,  that  some  further  facilities  should  be  afforded  to  them. 

The  pressure,  great  as  it  is,  will  necessarily  increase  with  the  popula- 
tion and  business  of  the  commonwealth,  and  a  change  will,  we  think, 
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soon  be  indispensable.     This  is  one  view  of  the  matter,  but  another  oc- 
curs. 

The  structure  and  condition  of  the  law  of  this  commonwealth  originate 
duties  which  are  peculiarly  arduous. 

In  some  of  the  United  Stales,  and  in  England,  the  municipal  law  (as 
we  must  denominate  it)  is  divided  into  two  great  brandies,  each  of  which 
is  committed  to  a  tribunal,  in  all  respects  separate  and  distinct:  we  allude 
to  the  division  into  law  and  equity.  Under  this  arrangement,  as  the 
judges  may  confine  their  attention  principally  to  the  branch  committed  to 
them,  their  individual  labours  are  circumscribed  within  much  narrower 
limits.  As  we  observed  in  a  former  report,  this  state  has  attempted  to 
blend  the  two  codes  into  a  new  form,  different  from  either,  but  possessing 
all  that  is  valuable  in  both.  Our  system  is  not  yet  perfected,  nor  can  it 
be,  except  in  the  method  in  which  the  common  law  has  attained  its  greatest 
excellence,  viz.  :  under  the  auspices  and  by  the  agency  of  the  courts  in  the 
last  resort. 

Undoubtedly,  the  legislature  may  greatly  facilitate  the  maturity  of  our 
system,  by  enactments  relative  to  the  forms  of  procedure ;  and  we  hope 
hereafter  to  suggest  some  that  will  be  found  to  have  that  effect.  Yet 
equity,  as  a  code  of  principles,  and  as  it  respects  the  measure  of  right,  anil 
not  the  mode  of  relief,  must  chiefly  be  left  to  the  action  of  the  courts. 

It  will  be  obvious,  we  think,  upon  slight  reflection,  that  the  duty  of  our 
courts  in  this  respect,  is  one  of  no  ordinary  delicacy  and  difficulty.  A 
judge  concerned  only  with  the  administration  of  the  principles  of  the  com- 
mon law,  may  easily  ascertain  them,  and  apply  them  by  trite  methods. 
His  predecessors  have  encountered  and  overcome  difficulties  of  the  first 
impression.  But  to  cull  from  each  of  these  codes  all  those  principles 
which  are  valuable,  and  combine  them,  so  as  to  make  and  preserve  a  con- 
sistent and  practicable  system,  requires  great  familiarity  with  the  elements 
of  both,  and  much  comprehensiveness  and  distinctness  of  perception.  It 
requires  also  a  measure  of  prudence  and  caution,  which  cannot  be  observ- 
ed under  a  great  pressure  of  duties. 

These  remarks  are  not  intended  to  impugn  the  system  in  use.  On  the 
contrary,  we  believe  it  to  contain  the  elements  of  the  best  system  known. 
Imperfect  as  it  is,  its  results  have  been  found  to  be  eminently  propitious 
to  the  advancement  of  justice. 

Our  object  in  these  remarks  is,  to  show  the  kind  of  labours  devolved 
upon  the  court,  and  thence  to  suggest  an  additional  reason  for  their  abridge- 
ment. We  might  advert  also,  to  the  nature  of  the  cases  which  are  brought 
into  this  court  by  appeals  from  the  orphans'  courts,  and  to  the  mode  in 
which  they  must  be  investigated.  But  enough  has  been  said  in  illustra- 
tion of  the  subject. 

If  duties  requiring  an  unusual  degree  of  consideration  and  reflection  are 
devolved  upon  our  judges,  they  should  be  proportionably  diminished  in 
quantity,  or  at  least  should  not  be  suffered  to  accumulate  so  far  as  to  in- 
terfere with  their  due  performance. 

Our  system,  which  has  attracted  the  attention  and  commanded  the  praise 
of  eminent  jurists  in  other  states  and  countries,  should  not  be  suffered  to 
fail  of  its  deserved  eminence,  for  want  of  extending  proper  facilities  to 
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those  who  are  charged  with  its  development.  The  public  will,  we  think, 
gain  much  by  such  a  change.  It  is  every  man's  right  to  have  the  law  ad- 
ministered to  him  as  it  is.  All  mal-administration  of  the  law  is  in  effect 
judicial  legislation.  Erroneous  decisions  may  occur,  under  the  most  able 
and  efficient  judiciary,  having  no  uncommon  amount  of  duties  to  perform, 
and  rectitude  of  intention  is  commonly  received  as  an  atonement  for  occa- 
sional errors.  But  ability  is  not  enough  :  opportunity  is  also  essential. 
Nowhere  is  the  law  a  subject  of  intuition  ;  least  of  all  is  it  in  Pennsyl- 
vania ;  and  should  errors  be  occasioned  for  want  of  proper  investigation, 
they  should  not  be  imputed  as  faults  to  the  judges,  but  to  the  pressure  of 
the  system  to  which  they  are  subjected. 

But  it  may  be  inquired,  why,  if  such  are  our  views,  we  have  reported 
the  laws  relating  to  the  organization  of  the  courts  without  alteration? 
Because  we  cannot  reasonably  presume  that  the  alterations  upon  which 
we  mav  agree,  would  receive  the  approbation  of  the  legislature.  Our 
duty  therefore  would  not  be  effectually  done,  were  we  to  omit  the  revi- 
sion of  the  existing  provisions  for  present  purposes.  Besides,  if  the  legis- 
lature should  see  proper  to  make  any  change,  it  may,  perhaps,  be  con- 
veniently engrafted  upon  the  present  bill.  We  are  aware  also,  that  this 
subject  has  several  times  been  represented  to  the  legislature,  and  a  variety 
of  alterations  proposed.  We  shall  therefore  conclude  these  general  ob- 
servations, by  adverting  briefly  to  several  of  the  plans  which  have  been 
suggested. 

One  is,  to  abolish  the  circuit  courts.*  This  would  relieve  the  judges 
of  the  supreme  court,  very  materially,  but  it  cannot  be  denied  that  it  would 
also  deprive  the  public  of  a  great  benefit;  and  it  is  questionable  with  us, 
whether  the  public  generally  would  willingly  yield  it,  if  another  mode  of 
abridging  the  labours  of  that  court  can  be  adopted. 

Another  plan  suggested  is,  to  abolish  the  circuit  courts  of  the  supreme 
court,  and  in  their  place  to  establish  courts  to  be  holden  by  five  judges 
appointed  especially  for  that  purpose. 

The  advantage  of  this  plan  is,  that  it  supplies  what  is  supposed  to  be 
an  equivalent  for  the  circuit  courts  of  the  supreme  court.  We  think, 
however,  that  valuable  as  these  courts  undoubtedly  would  be,  the  present 
system,  bearing  as  it  does  a  strong  resemblance  to  courts  of  nisi  prius, 
possesses  some  advantages  which  they  would  not. 

It  has  been  proposed  to  add  to  the  plan  just  suggested,  a  species  of  in- 
ferior courts  of  errors  or  appeals  within  certain  districts,  to  be  composed 
of  a  circuit  judge  and  two  president  judges  of  the  court  of  common  pleas, 
and  to  have  a  final  jurisdiction  in  certain  cases.  The  object  contemplated 
by  this  part  of  the  scheme,  is  further  to  relieve  the  supreme  court  of  a 
portion  of  their  labours  in  bank. 

It  appears  to  us,  that  if  so  much  of  the  plan  as  relates  to  the  establish- 
ment of  the  new  circuit  courts,  should  be  adopted,  this  subordinate  court 
of  errors  would  not,  at  least  for  the  present,  be  necessary.  The  judges  of 
the  supreme  court  would,  we  think,  be  able  to  dispose  of  all  the  business 

Tliis  was  done  by  the  legislature  in  passing  the  present  bill  into  a  law. 
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which  at  present  is  brought  before  them  in  bank,  if  they  were  relieved  of 
their  duties  as  judges  of  the  circuit  courts.  If  the  result  should  be  other- 
wise, that  part  of  the  system  relating  to  these  courts  of  errors  and  appeals, 
may  afterwards  be  adopted  with  equal  advantage. 

Another  plan  suggested  is,  to  restore  the  state  of  things  which  was 
altered  by  the  act  of  11th  March  1809.  This  would  reduce  the  districts 
of  the  supreme  court  in  bank  to  three,  and  would  enable  the  judges  to 
make  a  better  economy  of  their  time.  We  are  not  able,  however,  to  esti- 
mate the  effect  which  the  adoption  of  this  plan  would  have  upon  the  con- 
venience of  those  portions  of  the  state  which  would  be  effected  by  it,  nor 
whether  it  would  be  sufficient  relief. 

Another  plan  suggested,  may  be  stated  thus  :  Let  the  chief  justice  and 
any  two  of  his  associates  be  authorized  to  hold  the  terms  of  the  court  in 
bank,  and  the  other  two  associates  in  the  mean  time  to  hold  circuit  courts. 

We  may  add  to  these  another  plan,  which  in  effect  is  but  a  new  form 
of  the  old  court  of  errors  and  appeals. 

Let  the  state  be  divided  into  two  portions,  having  respect  to  an  equal 
amount  of  the  judicial  labours  to  be  performed  in  each; — authorize  the 
appointment  of  an  additional  judge  of  the  supreme  court; — make  it  the 
duty  of  three  of  the  judges  to  hold  the  terms  in  bank,  and  the  circuit 
courts  within  each  of  these  divisions. 

To  guard  against  diversity  in  the  decisions  of  these  two  branches  of 
the  court,  provide  that  all  the  judges  shall  hold  one  term  in  bank  at  such 
convenient  place  as  the  legislature  shall  designate,  and  this  court  may,  for 
the  sake  of  distinction,  be  styled  the  court  of  errors  and  appeals. 

The  jurisdiction  of  this  court  should  be  limited  to  cases  of  importance, 
one  effect  of  which  would  be  to  prevent  the  accumulation  of  business  upon 
its  docket.  As  this  method  may  be  considered  an  experiment,  it  may  be 
limited  to  a  term  of  years,  sufficient  to  develope  its  effects.  By  this  plan, 
the  labours  of  the  judges  would  be  considerably  diminished.  It  would 
allow  to  the  sessions  of  the  court  in  bank  the  number  of  judges  which 
constituted  the  court  previously  to  the  revival  of  the  circuit  court  in  1826, 
and  the  session  of  all  the  judges  in  bank  would  be  the  occasion  of  pro- 
ducing uniformity  in  the  views  of  the  judges,  by  providing  also  for  the 
gradual  rotation  of  the  judges  between  these  two  divisions  of  the  com- 
monwealth, an  additional  tendency  to  the  same  result  would  be  produced. 

We  have  confined  ourselves  to  a  mere  sketch  of  the  various  plans 
which  have  occurred  to  us.  We  conceive  that  the  immediate  representa- 
tives of  the  people  are  much  more  competent  than  we  are,  to  judge  of 
their  effects  upon  the  convenience  of  the  public,  as  also  of  their  relative 
value.  The  subject  is  undoubtedly  attended  with  many  difficulties,  and 
great  differences  of  opinion  exist  as  to  the  manner  in  which  the  changes 
required  should  be  made.  We  are  inclined  to  believe'that  gradual  relief, 
administered  at  intervals,  and  by  successive  acts  of  assembly,  until  the 
burdens  of  the  court  shall  be  found  on  experience  to  be  sufficiently  re- 
duced, will  be,  upon  the  whole,  a  more  feasible  method,  as  well  as  more 
productive  of  good  results,  than  any  extensive  or  radical  change. 

The  remarks  which  follow  are  but  little  more  than  references  to  the 
sources  from  which  the  sections  are  derived. 
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Sect.  I.  This  section  is  derived  from  the  act  of  22d  May  1722,  sec- 
tion eleven,  adapted  in  phraseology  to  the  subsequent  provisions  of  the 
bill.  This  act  is  the  earliest  act  in  force  relating  to  the  judiciary.  1 
Browne's  Rep.,  Jjpp.,  40. 

Sect.  II.  By  the  act  of  22d  May  1722,  section  eleven,  this  court 
consisted  of  three  judges  ;  by  the  act  of  20th  May  1767,  section  one,  the 
appointment  of  another  judge  was  authorized;  by  the  act  of  11th  March 
1809,  section  eight,  the  number  of  judges  was  again  reduced  to  three; 
and  by  the  act  of  8th  April  1826,  section  three,  the  number  was  increased 
to  five. 

Sect.  III.  From  the  act  of  22d  May  1722,  section  eleven,  and  the  con- 
stitution, article  two,  section  one. 

Sect.  IV.  Is  compiled  from  the  following  acts,  viz.  :  24th  February 
1806,  sections  two  and  four;  10th  April  1807,  section  one;  11th  March 
1809,  section  one;  24th  March  1812,  section  five;  9th  March  1826,  sec- 
tion one  ;  2d  April  1830,  section  two;  2d  March  1831,  section  twelve; 
30th  April  1832,  section  two. 

Sect.  V.  Is  compiled  from  the  following  acts,  viz.  :  22d  May  1722, 
section  eleven;  18th  April  1795,  section  one;  24th  February  1806, 
section  four;  10th  April  1807,  sections  one  and  three;  11th  March 
1809,  section  one;  5th  March  1819,  sections  one  and  two;  2d  April 
1830,  section  two;  SOtli  April  1832,  section  two;  we  propose  however 
by  this  section  that  the  terms  of  the  court  in  each  district  shall  be  defi- 
nitely fixed,  but  the  first  clause  of  the  section  and  the  proviso  to  it,  (sec- 
tion six),  will  make  the  session  depend  upon  the  amount  of  the.  business, 
and  the  duties  of  the  judges  in  other  districts. 

Sect,  VI.  From  the  acts  of  24th  February  1806,  section  four  ;  5th 
March  1819,  section  two. 

Sect.  VII.  From  the  act  of  10th  April  1807,  section  eight;  vide  4 
Serg.  Sr  Ramie's  Rep.  508. 

Sect.  VIII.  Act  of  2d  January  1778,  section  one;  the  last  clause  is 
new. 

Sect.  IX.  Acts  of  1722,  section  fifteen  ;  21st March  1777,  section  eight; 
22d  May  1794;  const.,  art.  2,  section  eight;  24th  February  1806,  sec- 
tion three  ;  10th  April  1807,  section  two  ;  11th  March  1809,  section  one. 

Sect.  X.  Act  of  25th  September  1786,  statute  4  and  5  Win  and  Mary, 
c'4. 

Sect.  XI.   Act  of  18th  April  1795,  section  two. 

Sect.  XII.  This  section  is  new:  it  was  suggested  by  the  case  of  Ba- 
ker v.  Smith,  4  Yeates's  Rep.  191,  192. 

Sect.  XIII.  Act  of  10th  April  1807,  section  eight. 

Sect.  XIV.  Act  of  20th  March  1810,  section  one  ;  and  see  act  of  18th 
April  1795,  section  two. 

Sect.  XV.  Act  of  5th  March  1819,  sections  one  and  two.  The  pro- 
vision of  this  section  does  not,  by  the  existing  laws,  apply  to  the  eastern 
district. 

Sect.  XVI.  and  XVII.  Are  compiled  from  the  acts  of  27th  March 
1789,  section  two;    13th    April    1791,  section  one ;    20th    March   1810, 
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section  two  ;    6th   March   1812,   section   one  ;  5th   March  1819,  section 
three.* 

Sect.  XXXII.  Act  of  22d  May  1722,  section  twenty-one,  constitution, 
article  5,  section  one. 

Sect.  XXXIII.  Act  of  24th  February  1806,  sections  fourteen  and  fif- 
teen. 

Sect.  XXXIV.  Acts  of  22d  May  1722,  section  twenty-one;  24th 
February  1806,  section  fourteen. 

Sect.  XXXV.  Act  of  8th  February  1833,  section  four.  Pamph.  L. 
24. 

Sect.  XXXVI.  Is  new  in  form. 

Sect.  XXXVII.  Before  the  adoption  of  the  constitution  the  prothono- 
taries  of  the  courts  of  common  pleas  were  also  justices  of  the  courts  ;  vide 
act  of  13th  April  1791,  section  twelve  ;  1  Smith's  L.  397.  This  section 
is  in  accordance  with  existing  practices. 

Sect.  XXXVIII.  By  the  act  of  13th  April  1791,  the  state  was  divided 
into  five  circuits,  for  the  purpose  of  holding  the  courts  of  common  pleas 
according  to  the  constitution.  By  the  act  of  24th  February  1806,  section 
twelve,  ten  districts  were  established.  Since  that  time  eight  new  districts 
have  been  added.  This  section  is  compiled  from  the  following  acts,  viz. 
13th  April  1791,  section  two;  24th  February  1806,  section  twelve; 
6th  March  1812,  section  thirteen ;  24th  March  1812,  section  three  ; 
12th  March  1813,  section  nine  ;  6th  February  1815,  section  one  ;  25th 
February  1818;  23d  March  1818  ;  29th  March  1819;  22d  March  1820, 
section  thirteen;  12th  March  1821;  29th  March  1822  ;  29th  March 
1824,  section  one;  28th  April  1826:  2d  April  1830;  2d  March  1831, 
section  thirteen;  1st  April  1831,  section  one;  1st  April  1832,  section 
three. 

Sect.  XXXIX.  Act  of  8th  April  1833,  section  eight. 
Sect.  XL.  Constitution,   article  two,  section  eight;   13th  April  1791, 
section  three;  2  d  May  1722,  section  twenty-one. 

Sect.  XLI.  Act  of  13th  April  1791,  section  three  ;  24th  February  1806, 
section  fifteen. 

■Sect.  XLII.  Act  of  8th  April  1833,  section  two. 
Sect.  XLIII.  The  compilation  of  this  section  has  been  attended  with 
considerable  labour,  and  some  parts  of  it  with  difficulty.  In  many  cases 
it  required  a  minute  comparison  of  different  acts  of  assembly.  It  has  been 
our  endeavour  to  report  the  law  in  regard  to  the  terms  of  the  courts  with- 
out alteration.  It  may  be  useful  to  refer  to  the  acts  of  assembly  which 
have  been  passed  in  relation  to  the  subject  of  this  section,  and  which  may 
be  considered  as  supplied.  By  the  act  of  28th  January  1777,  the  courts 
of  justice  were  revived,  and  by  section  four  the  terms  of  certain  courts 
established.  By  the  act  of  13th  April  1791,  and  its  supplement,  30th  Sep- 
tember 1791,  the  judiciary  system  was  altered  so  as  to  conform  to  the 
constitution.     The  fourth  section  of  these  acts  relates  to  the  terms  of  the 


*     Sections  eighteen  to  thirty-one  inclusive  of  the  report  of  the  commissioners  were 
omitted  by  the  legislature.     The  remarks  upon  section  thirty-two  have  reference  to 
section  eighteen  of  the  law,  and  so  on. 
ii.— 97 
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courts.  Other  acts  relating  to  the  courts  were  passed  4th  April  1792r 
13th  April  1795,  17th  April  1795,  9ih  February  1796,  4th  April  1798, 
21st  March  1798,  15th  March  1800.  The  present  judiciary  system  was 
established  by  the  act  of  24th  February  1806,  and  by  sections  sixteen  and 
twenty-six  the  terms  of  the  courts  were  established  in  thirty-five  counties. 
The  first  clause  of  this  section  is  adopted  from  the  act  of  22d  May  1722, 
section  twenty-one.  The  acts  which  have  been  passed  relative  to  the  par- 
ticular counties  are  very  numerous,  some  of  which  have  been  entirely  sup- 
plied, and  others  only  in  part.     We  subjoin  them: 

1.  Mams-,  29th  March  1824,  section  three;  29th  March  1813;  24th 
February  1806.  In  regard  to  this  county,  it  has  been  suggested  to  us  that 
one  week,  at  each  term  is  found  to  be  sufficient  for  the  transaction  of  the 
business. 

2.  Alleghany;  5th  April  1832,  section  five;  1st  April  1831,  section 
three;  28th  March  1820;  29lh  March  1819,  section  one.  In  the  last 
mentioned  act  there  is  a  penal  clause  which  we  did  not  think  it  necessary 
to  retain. 

3.  Armstrong ;  5th  March  1819,  section  two;  24th  February  1806, 
section  sixteen. 

4.  Beaver;  1st  April  1831,  section  two;  8th  January  1827,  section 
four;  28th  January  1820;  23d  March  1818. 

5.  Bedford;  16th  April  1829,  section  one;  29th  March  1824,  section 
two:  24ih  February  1806,  section  sixteen. 

6.  Berks  ;  29th  March  1813  ;  4th  February  1813  ;  24th  February  1806, 
sections  sixteen  and  twenty-six. 

7.  Bradford;  27th  March  1830,  section  one;  24th  March  1812, 
section  seven. 

8.  Busks;  2d  April  1822,  section  one;   13th  February  1811. 

9.  Butler;  1st  April  1831,  section  two;  28th  March  1820;  23d  March 
1818,  section  two;  4th  April  1809;  24th  February  1806. 

10.  Cambria;  5th  March  1819,  section  two;  24th  February  1806,  sec- 
tion sixteen. 

11.  Centre;  24th  February  1806,  sections  sixteen  and  twenty-six. 

12.  Cheater;  12th  March  1821,  section  two;  24th  February  1806,  sec- 
tion sixteen.  It  has  been  suggested  to  us  to  alter  this  section  so  that  the 
courts  shall  commence  in  this  county  on  the  first  Mondays  in  February, 
May,  August  and  November. 

13.  Cfearfield;  8th  January  1827,  section  three;  29th  January  1822, 
section  ten. 

14.  Columbia;  28th  February  1833,  section  one;  22d  March  1813, 
section  thirteen. 

15.  Crawford;  28th  February  1826;  23d  March  1818. 

16.  Cumberland;  29th  March  1824;  24th  February  1806,  section  six- 
teen. 

17.  Dauphin;  2d  April  1822;  6th  February  1815;  28th  March  1808, 
section  one. 

18.  Delaware;  1st  April  1831;  24th  February  1806,  sections  sixteen 
and  twenty-six. 

19.  Erie;  5th  March    1832;   1st  April   1831;  28th   February   1826; 
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23d  March  1818;  24th  February  1806.  Previously  to  the  act  of  1st 
April  1831,  by  which  the  county  of  Mercer  was  made  a  part  of  the  17th 
district,  the  courts  in  the  sixtli  judicial  district  were  held  in  immediate 
succession.  By  the  act  of  5th  March  1832  the  courts  were  restored  in 
part  to  their  former  order.  It  has  been  suggested  to  us  that  the  conve- 
nience of  the  public  would  be  promoted  if  the  May  term  of  the  courts  in 
this  county  should  be  held  on  the  first  Monday  in  April.  This  would  re- 
store in  this  district  the  former  system,  except  that  the  court  in  Warren 
would  continue  to  be  held  in  June,  which  we  are  informed  is  desirable  by 
the  people  of  that  county.  * 

20.  Fayette;  20th  February  1833,  section  four;  28th  February  1826; 
1st  April  1822;  23d  March  1818,  section  four. 

21.  Franklin;   16th  April  1829;  29th  March  1824,  section  two. 

22.  Greene;  20th  February  1833,  section  four;  8th  January  1827, 
section  seven;  21st  March  1825;  1st  April  1822;  2d  March  1818,  sec- 
tion four. 

23.  Huntingdon;  5th  April  1832,  section  two;  24th  February  1806, 
sections  sixteen  and  twenty-six. 

24.  Indiana;  5lh  March  1819,  section  two;  10th  March  1806,  section 
ten;  24th  February  1806,  section  sixteen. 

25.  Jefferson  ;  8th  April  1833,  section  eight;  2d  April  1830,  section 
four. 

26.  Juniata;  2d  March  1831,  section  thirteen. 

27.  Lancaster  ;  6th  February  1815,  section  three  ;  24th  February  1806, 
sections  sixteen  and  twenty-six. 

28.  Lebanon;  6th  February  1815,  section  two. 

29.  Lehigh;  2d  April  1822;  29th  March  1813.  By  the  act  of  2d 
April  1822,  section  one,  the  judges  are  empowered  to  direct  the  holding 
of  a  two  weeks'  court  in  this  county  (if  necessary)  at  either  of  their  regu- 
lar terms.  The  section  proposes  that  two  weeks  should  be  the  regular 
term,  liable  to  be  abridged  as  in  other  counties,  to  one  week. 

30.  Luzerne  ;  24th  February  1806,  sections  sixteen  and  twenty-six. 

31.  Lycoming;  23d  March  1813,  section  thirteen. 

32.  M'Kean  ;  27th  March  1830,  section  three  ;  8th  April  1833,  section 
eight. 

33.  Mercer;  1st  April  1831  ;  28th  February  1826. 

34.  Mifflin;  March  1832,  section  one,  Pamph.  L.  104;  24th  February 
1806,  section  sixteen. 

35.  Montgomery ;  8th  January  1827;  18th  March  1823,  section  one; 
2d  April  1822;  24th  February  1806,  section  sixteen. 

36.  Northumberland;  20th  February  1833;  22d  March  1813,  seetion 
thirteen. 

37.  Perry;  29th  March  1824,  section  one. 

38.  Philadelphia;  30th  September  1791,  section  four,  3  Ball.  168; 
28th  January  1777. 

39.  Pike;  5th  March  1828,  section  one. 

40.  Potter;  8th  April  1833,  section  eight;  27th  March  1830,  section 
three. 
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41.  Schuylkill;  1st  April  1831,  section  twoi  6th  February  1815,  sec- 
tion two. 

42.  Somerset;  16th  April  1829;  31st  March  1825;  29th  March  1824, 
section  two;  8th  March  1823;  23d  March  1818;  24th  February  1806, 
section  sixteen. 

43.  Susquehanna;  25th  February  1818;  24th  March  1812,  section 
seven. 

44.  Tioga;  27th  March  1830,  section  two;  25th  February  1818. 

45.  Union;  22d  March  1813,  section  thirteen. 

46.  Venango;  28th  February  1826;  23d  March  1818. 

47.  Warren;  5th  April  1832,  section  four;  6th  March  1819,  section 
four  ;  8th  April  1833,  section  eight. 

48.  Washington',  20th  February  1833,  section  four;  21st  March  1825  ; 
19th  February  1828,  section  one;  1st  April  1822;  24th  February  1806, 
section  sixteen. 

49.  Wayne;  24th  February  1806,  section  sixteen. 

50.  Westmoreland  ;  5th  March  1819,  section  one  ;  30th  January  1810; 
24th  February  1806,  sections  twenty-six  and  sixteen. 

51.  Fork;  24th  February  1806,  section  twenty-six. 

Sect.  XLIV.  From  the  act  of  12th  March  1821.  This  act  applies  only 
to  the  seventh  and  fifteenth  judicial  districts.  We  propose  to  make  it 
general,  with  a  proviso  to  prevent  interference  with  other  courts. 

Sect.  XLV.  Act  of  24th  February  1806,  section  twenty-one. 

Sect.  XLVI.  Is  new.  It  proposes  that  the  judges  of  the  courts  of 
common  pleas  shall  have  power  to  enlarge  the  terms  of  the  courts.  In 
another  section  it  is  proposed  that  they  may  in  such  case  make  the  venires 
returnable  at  such  day  of  the  enlarged  term  as  the  business  shall  require. 
We  think  these  provisions  will  be  found  convenient  in  cases  where  it  is 
foreseen  that  the  business  of  the  courts  of  quarter  sessions  and  oyer  and 
terminer,  will  occupy  more  than  a  due  proportion  of  a  term. 

Sect.  XLVII.  Act  of  28th  March  1808,  altered  and  made  general.  By 
the  method  proposed  in  this  section,  the  records  of  the  different  courts 
will  each  be  entire  and  distinct. 

Sect.  XLVIII.  Is  new  as  a  positive  provision.  The  object  of  it  is  to 
prevent  any  increase  of  expense  by  the  award  of  different  writs  of  venire, 
as  proposed  by  the  last  section. 

Sect.  XLIX.  Is  new  and  subsidiary  to  section  forty-six. 

Sect.  L.  Act  of  24th  February  1806,  section  twenty-two. 

Sect.  LI.  Relating  to  special  courts  ofcommon  pleas,  is  derived  from 
the  acts  of  15th  March  1816,  section  one;  23d  March  1818,  section  one; 
11th  March  1825.  We  have  added  a  clause  to  the  second  paragraph  of 
this  section,  extending  the  provision  to  the  case  where  the  president  judge 
holds  under  the  same  title  with  either  of  the  parties  in  the  cause. 

Sect.  LII.  From  the  act  of  23d  March  1818.  We  have  added  the 
clause  requiring  the  agreement  to  be  in  writing  and  filed  of  record. 

Sect.  LIII.  and  LIV.  Act  of  15th  March  1816,  section  one. 

Sect.  LV.  Is  necessary  to  save  the  operation  of  special  provisions,  of 
which  there  are  several:  28th  March  1818,  section  two;  27th  March 
1821  ;  2d  April  1822;    18th  March  1823;    14th  April  1828. 
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Sect.  LVI.  and  LVII.  Constitution  of  Pennsylvania,  article  fifth,  sec- 
tions one  and  seven. 

Sect.  LVIII.  and  LIX.  Relate  to  the  seal  and  the  clerk. 

Sect.  LX.  This  section  alters  the  law.  In  some  of  the  counties  these 
courts  continue  two  weeks;  in  others  one  week;  in  others  only  four 
days.  See  the  acts  of  30th  September  1791,  section  four;  7th  March 
1791,  section  one;  24th  February  1806;  10th  March  1810;  5th  January 
1811  ;  27th  March  1821  ;  2d  April  1822,  section  one;  15th  March  1826; 
27th  March  1830;  7th  February  1831.  In  some  of  the  counties,  the 
business  of  these  courts  relative  to  roads,  bridges,  taverns,  and  various 
other  matters  of  a  municipal  character,  has  greatly  increased  since  the 
periods  of  their  continuance  were  fixed.  It  frequently  happens,  also,  in 
some  of  the  counties,  that  the  criminal  business  of  the  court  consumes  a 
considerable  portion  of  the  term.  We  have  thought  it  proper,  therefore, 
to  propose  that  the  period  of  the  sessions  should  be  made  co-extensive 
with  the  common  pleas.  In  those  counties  where  such  ah  extension  is 
not  absolutely  necessary,  it  will  conduce  to  the  convenience  of  the  judges, 
by  giving  them  a  more  full  command  of  the  business. 

Sect.  LXI.  Act  of  1779,  section  one. 

Sect.  LXII.  Act  of  1st  April  1831,  section  three. 

Sect.  LXIII.  Act  of  20th  February  1816,  section  one. 

Sect.  LXIV.  and  LXV.  Act  of  22d  May  1722,  section  four.  This 
provision  is  said  to  be  obsolete  (1  Smith  137,  note).  We  think  it  a  useful 
power,  restricted  (as  proposed  by  section  sixty-five)  to  such  business  as 
may  be  transacted  without  the  intervention  of  a  jury. 

Sect.  LXVI.*  to  IiXXI.  These  sections  relating  to  the  orphans'  court, 
are  introduced  here  for  the  purpose  of  arrangement.  The  sections  sixty- 
seven,  sixty-eight  and  seventy-one,  are  transferred  without  alteration  from 
the  act  relating  to  orphans'  courts.  The  sections  relating  to  the  seal  and 
clerk  are  added,  in  conformity  with  the  arrangements  of  the  bill  in  respect 
to  the  other  courts.  We  may  add  that  some  of  the  subsequent  provisions 
of  the  bill  will,  by  this  arrangement,  be  applied  to  the  orphans'  courts. 

Sect.  LXXII.  This  section  proposes  an  alteration  in  the  law.  For- 
merly, special  commissions  were  issued  to  commissioners  of  oyer  and 
terminer,  to  which  was  added  a  clause  empowering  them  to  deliver  the 
jails,  4  Just.  164,  169 ;  2  Just.  418,  420 ;  1  Anderson's  Rep.  Ill ;  Rob. 
Dig.  311  ;  stat.  4,  Edw.  3,  ch.  2.  By  the  act  of  22d  May  1722,  section 
eighteen,  the  justices  of  the  supreme  court,  without  being  made  justices 
of  oyer  and  terminer,  were  empowered  to  deliver  the  jails,  and  for  that 
end,  to  issue  such  process  as  justices  of  oyer  and  terminer  may  issue. 
By  the  constitution,  article  five,  sections  three  and  five,  the  judges  of  the 
supreme  court  and  the  judges  of  the  courts  of  common  pleas,  are  made, 
by  virtue  of  their  offices,  justices  of  oyer  and  terminer  ;  and  by  article 
nine,  section  fifteen,  special  commissions  are  prohibited.  Still,  however, 
these  courts  are  held  only  in  pursuance  of  special  precepts,  as  emergen- 


*     For  the  sections  in  the  law  to  which  the  remarks  upon  sections  sixty-six  to 
seventy-one  inclusive  refer,  see  orphans'  courts,  anlea,  p.  407. 
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cies  require.  6  Binn.  184.  By  this  section  it  is  proposed  that  they  shall 
be  holden  statedly,  although  no  special  precept  be  issued  l'ur  the  purpose. 
The  effect  of  this  provision  will  be  to  render  the  administration  of  cri- 
minal justice  more  prompt.  'This  alteration  has  been  made  in  some  of 
the  counties  (see  acts  of  5th  April  1832,  sections  one,  four  and  five  ;  28th 
March  1826),  inadvertently  perhaps,  and  without  any  peculiar  urgency. 
The  objections  which  may  be  made  to  this  change,  we  have  attempted  to 
obviate  in  other  parts  of  the  bill.  By  section  seventy-four  (taken  prin- 
cipally from  the  act  of  28th  February  1808,  section  one),  the  attendance  of 
the  president  will  not  be  necessary  in  each  county  of  his  district,  merely  for 
the  purpose  of  these  courts,  if  there  be  no  business  depending  which  can- 
not be  disposed  of  in  the  court  of  quarter  sessions  ;  and  by  section  one 
hundred  and  thirty-one  of  this  bill,  we  have  endeavoured  to  provide 
against  the  inconvenience  of  requiring  the  attendance  of  an  unnecessary 
number  of  jurors. 

Sect.  LXX1II.  Is  declaratory  of  the  existing  law,  6  Binn.  184. 

Sect.  LXXIV.  Act  of  28th  February  1808,  section  one,  altered.  See 
remarks  on  section  seventy-two. 

Sect.  LXXV.  Act  of  29th  March  1799,  section  seven.  The  excep- 
tion of"  the  counties  in  which  a  prothonotary  of  the  supreme  court  may 
reside,"  is  new.  The  constitution  makes  the  judges  of  the  supreme  court 
justices  of  oyer  and  terminer;  but  no  act  of  assembly  makes  it  the  duty 
of  the  judges  to  exercise  their  powers  as  such.  Under  the  present  judi- 
ciary arrangements,  it  can  seldom  be  necessary.  The  provision  of  this 
section,  however,  is  proper,  and  would  be  necessary,  if  a  case  should 
occur  requiring  these  judges  to  hold  such  a  court. 

Sect.  LXXVI.  From  the  act  of  6th  April  1802,  section  one. 

Sect.  LXXVTI.  From  the  act  of  28th  March  1808,  section  one  extended 
to  all  the  courts. 

Sect.  LXX  VIII.  Is  in  part  new.  There  is  a  provision  in  the  act  of  14th 
April  1828,  section  three,  relative  to  the  circuit  courts,  which  is  similar  to 
this. 

Sect.  LXXIX.  In  part  new.  There  is  a  similar  provision  in  the  acts 
of  10th  April  1799,  section  one;  15th  March  1800,  section  one,  relative  to 
courts  sitting-  in  Philadelphia. 

Sect.  LXXX.  Is  new,  but  applicable  to  emergencies  which  should  be 
provided  for,  although  not  expected  frequently  to  occur. 

Sect.  LXXXI.  New,  as  a  general  provision. 

Sect.  LXXXII.*  From  the  act  of  22d  May  1722,  section  twenty- 
eight. 

Sect.  LXXXIII.  From  the  act  of  22d  August  1752,  section  thirty- 
eight. 

Sect.  LXXXIV.  From  the  act  of  1722,  section  twenty-eight. 

Sect.  LXXXV.  From  the  act  of  1822,  section  twenty-eight ;  vide  4 
Anne,  c.  16,  sect.  3  ;  Rob.  Dig.  44. 

Sect.  LXXX VI.  Act  of  22d  May  1722,  section  twenty-eight. 

For  the  sections  in  the  law  to  which  the  remarks  upon  sections  eighty-two  to 
eighty-nine  inclusive  refer,  see  Attorneys,  antea,  p.  37. 
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Sect.  LXXXVII.  Act  of  22d  May  1722,  section  twenty-eight. 

Sect.  LXXXVIII.  Act  of  21st  March  1806,  section 

Sect.  LXXXIX.  Acts  of  13th  April  1791,  section  fifteen  ;  25th  March 

1831,  section  two  and  section  three,  extended  to  prothonotaries  and  the 

clerks  of  all  courts. 

PROTHONOTARIES. 

Sect.  XC.  21st  March   1777,   section  eight;  M'Kean's  Z.,   p.    53. 

Sect.  XCI.  Act  of  13th  April  1791,  section  twelve  ;  30th  September 
1791,  section  eight;  and  see  act  of  1710,  edition  1714,  p.  100  ;  8  Serg.  fy 
Rawle  *67  ;  13  Serg.  <£•  Hawk  197. 

Sect.  XCII.  From  the  act  of  23d  March  1829,  section  one  and  section 
two  ;  6th  April  1830,  section  two.  We  propose  that  the  courts  respect- 
ively shall  have  the  power  of  appointing  the  criers  exclusively  of  the 
sheriffs. 

JURIES. 

Sect.  XCIII.*  From  the  act  of  29th  March  1805,  section  fourteen. 

Sect.  XCIV.  Act  of  13th  February  1816,  section  one. 

Sect.  XCV.  Acts  of  18th  March  1816,  section  seventeen  ;  20th  March 
1818,  section  seventeen. 

Sect.  XCVI.  Acts  of  29th  March  1805,  sections  one  and  two  ;  13th 
February  1816,  section  one. 

Sect.  XCVII.  Two  acts  of  29th  March  1805,  section  one;  13th 
February  1816,  section  one. 

Sect.  XCVIII.  Act  of  8th  April  1833,  section  sixteen. 

Sect.  XCIX.  Acts  of  24th  February  1806,  section  eighteen  ;  13th 
February  1816,  section  one.     6  Serg.  fy  Raivle  396,  397. 

Sect.  C.  Acts  of  29th  March  1805,  section  two  ;  18th  March  1816, 
section  seventeen  ;  20th  March  1818,  section  seventeen. 

Sect.  CI.  As  the  law  now  is,  the  sheriff  and  commissioners  are  sworn 
or  affirmed  in  reference  to  the  duty  of  selecting  jurors  as  they  respectively 
come  into  office.  This  duty  is  a  highly  important  one,  and  it  seems  pro- 
per to  apply  directly,  the  oath  to  the  act  at  the  time  of  its  performance  as 
is  proposed  by  this  section.  In  other  respects  the  section  substantially 
agrees  with  the  act  of  29th  March  1805,  section  four. 

Sect.  CII.  Acts  of  13th  February  1816,  section  one;  29th  March 
1805,  section  one. 

Sect.   CHI.  Act  of  29th  March  1805,  section  one. 

Sect.  CIV.  This  section  differs  from  the  existing  provisions  only  in 
being  more  precise.  See  act  of  29th  March  1805,  section  one  ;  13th  Feb- 
ary  1816,  section  one. 

Sect.  CV.  Is  new. 

Sect.  CVI.  This  section  is  also  new. 

Sect.  CVII.  Is  also  new.  A  special  act  of  similar  import  was  passed 
18th  March  1822,  relative  to  the  county  of  Union. 


*     For  the  remainder  of  the  law  to  which  these  remarks  refer,  see  Juries,  antea  v 
339. 
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Sect.  CVIil.  and  CIX.  From  the  act  of  8th  April  1833,  section  four- 
teen, without  material  variation. 

Sect.  CX.  Relates  to  the  venire  process.  The  practice  proposed  by 
this  and  several  of  the  following  sections  is  adjusted  to  the  course  of  an 
action  at  law.  The  issues  to  be  tried  are  first  made  up — then  the  venire 
issues — the  panel  is  then  drawn  and  annexed  by  the  commissioners  and 
sheriff — the  jurors  summoned,  and  the  return  made  of  the  writ.  The 
period  of  thirty  days,  mentioned  in  this  section,  is  taken  from  the  act  of 
13th  February  1816,  section  one. 

Sect.  CXI.  From  the  statute  4  A.nne,  ch.  16,  sect.  6,  Rob.  Big.  44, 
45.  It  is  to  a  great  extent  superseded  by  subsequent  changes  in  the  law. 
Formerly  these  writs  were  awarded  of  the  vicinage  of  the  fact;  when 
that  statute  was  made  the  form  was  changed.  By  the  act  of  29th  March 
1805,  the  change  in  the  form  required  by  the  statute  became  unnecessary 
and  the  writ  in  other  respects  became  inapplicable  to  the  exigency.  This 
statute  however,  was  reported  by  the  judges  of  the  supreme  court  as  in 
force  in  1807.  We  have  retained  it  because  a  venire  to  be  executed  in  the 
manner  practised  previously  to  the  year  1805  may,  in  certain  cases,  be 
awarded,  as  will  hereafter  be  seen. 

Sect.  OXIX.  In  this  section  we  propose  a  form  for  the  writ  of  venire. 
We  have  endeavoured  to  adapt  it  to  the  substance  of  the  acts  of  assembly. 
The  writ  should  be  directed  to  all  persons  whose  agency  is  required  in  its 
execution.  If  the  commissioners  should  refuse  to  aid  in  the  drawing  of 
the  panel,  the  sheriff  could  not  lawfully  "cause  a  jury  to  come,"  &c.  ac- 
cording to  the  commands  of  the  writ  in  the  ancient  form.  The  effect  of 
directing  it  to  the  commissioners,  as  well  as  to  the  sheriff,  will  be,  to 
make  them  amenable  to  the  court  for  a  contempt  of  the  process  in  like 
manner  as  the  sheriff  would  be. 

Sect.  OXIII.  From  the  act  of  4th  April  1807,  section  five;  29th 
March  1805,  section  six. 

Sect.  CXIV.  From  act  of  27th  March  1789,  section  two.* 

Sect.  CXVIII.  From  acts  of  3d  March  1812,  section  two  ;  17th  Feb- 
ruary 1820;  26th  March  1832,  section  five. 

Sect.  CXIX.  From  act  of  3d  March  1812,  section  two. 

Sect.  CXX.  From  act  of  18th  January  1821. 

Sect.  CXXI.  From  act  of  24th  February  1806,  section  seventeen. 

Sect.  CXXII.  Is  new  as  a  positive  provision. 

Sect.  CXXIII.  From  act  of  8th  February  1833,  section  4. 

Sect.  CXXIV.  From  act  of  13th  February  1816,  section  three. 

Sect.  CXXV.  This  section  and  several  which  follow,  relate  to  venires 
issuing  from  the  criminal  courts.  We  take  leave  to  refer  to  the  remarks 
made  upon  the  sections  one  hundred  and  ten  to  one  hundred  and  twelve, 
which  are  in  part  applicable. 


*  The  sections  to  which  the  remarks  upon  sections  one  hundred  and  fifteen,  one 
hundred  and  sixteen  and  one  hundred  and  seventeen  refer  were  omitted  by  the  legis- 
lature. 

The  remarks  upon  section  one  hundred  and  eighteen,  refer  to  section  one  hundred 
and  one  in  the  law. 
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Sect.  CXXX.  By  this  section  it  is  proposed  to  fix,  by  a  general  rule, 
the  limits  of  the  panels  of  jurors,  within  which  the  courts  may  exercise  a 
discretion,  according  to  the  section  one  hundred  and  thirty-three.  We 
think  the  method  proposed  will  be  found  conducive  to  the  ease  of  the  pub- 
lic, as  far  as  the  expeditious  administration  of  justice  will  permit.  Act  of 
29th  March  1805,  sections  live  and  seven. 

Sect.  CXXXI.  Is  subsidiary  to  section  seventy-two  of  this  bill.  We 
refer  to  the  remarks  made  upon  that  section. 

Sect.  CXXXII.  Act  of  24th  February  1806,  section  seventeen. 

Sect.  CXXXIV.  Is  designed  to  save  the  operation  of  local  provisions, 
of  which  there  are  several.  See  acts  of  8th  April  1833,  section  seven- 
teen; 31st  March  1825. 

JURIES— HOW  DRAWN,  SUMMONED  AND  RETURNED. 

Sect.  CXXXV.  With  this  section  anew  series  of  provisions  commen- 
ces. It  is  derived,  with  some  modification,  from  the  acts  of  29th  March 
1805,  section  one;  4th  April  1807,  section  two;  13th  February  1816, 
section  one. 

Sect.  CXXXVI.  From  act  of  4th  April  1807,  section  two. 

Sect.  CXXXVII.  Acts  of  24th  February  1806,  section  eighteen;  13th 
February  1816,  section  one. 

Sect.  CXXXVIII.  This  section  is  new  in  terms,  but  not  in  substance. 
See  act  of  24th  February  1806,  section  seven. 

Sect.  CXXXIX.  Act  of  13th  February  1816,  section  two. 

Sect.  CXL.  Act  of  29th  March  1805,  section  one.  This  section  pro- 
poses that  the  commissioners  shall  make  the  lists. 

Sect.  CXLI.  Statute  4  Anne,  ch.  16,  section  eight;  act  of  29th  March 
1805,  section  eleven. 

Sect.  CXLII.  Acts  of  29th  March  1805,  section  one  ;  4th  April  1807, 
section  two.  These  acts  do  not  prescribe  the  mode  in  which  jurors  shall 
be  summoned  ;  this  section  does. 

Sect.  CXLIII.  Act  of  4th  April  1807,  section  three. 

Sect.  CXLIV.  Act  of  29th  March  1805,  section  twelve;  altered  in 
this  respect,  that  the  sheriff  is  required  to  keep  the  record  of  the  names 
of  jurors  in  all  cases.  In  most  of  the  counties,  the  coroner  or  elisors  do 
not  often  perform  the  service. 

Sect.  CXLV.  Act  of  4th  April  1817,  section  three. 

Sect.  CXLVI.  Act  of  29th  March  1805,  section  twelve. 

Sect.  CXLVII.  Act  of  29th  March  1805,  section  thirteen. 

Sect.  CXL VIII.  Act  of  29th  March  1805,  section  four.  The  last 
clause  of  this  section  is  added.  A  similar  provision  is  contained  in  this 
act,  section  ten. 

Sect.  CXLIX.  Is  new,  and  designed  to  save  the  necessity  of  double 
service  of  the  venire  process,  where  the  sheriff*  is  incompetent  to  act  in 
some  cases,  but  not  in  others.    See  10  Serg.  §•  JRawle  336. 

Sect.  CL.  Is  a  new  provision. 

Sect.  CLI.  Act  of  29th  March  1805,  section  three.  By  this  section 
the  court  may  fine  the  defaulting  juror  in  any  sum  not  exceeding  30  dol- 
ii.— 98 
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lars.  See  act  of  3d  March  1812,  section  three.  By  the  act  of  1805,  the 
sum  limited  is  20  dollars.  There  should  be  uniformity  between  the  dif- 
ferent courts.  The  duty  and  compensation  of  jurors,  and  effect  of  their 
delinquency,  are  the  same  in  all. 

Sect.  CL1I.  Acts  of  29th  March  1805,  section  three;  4th  April  1807, 
section  three. 

Sect.  CLIII.  Act  of  29th  February  1805,  section  three,  with  some  ad- 
ditional provisions,  having  especial  reference  to  those  counties  in  which 
more  than  one  wheel  is  provided.* 

Sect.  CLV.  Act  of  29th  March  1805,  section  thirteen. 

Sect.  CLVI.  Act  of  16th  March  1820,  section  one. 

Sect.  CLVII.   Act  of  29th  March  1805,  section  nine. 

Sect.  CI, VIII.  Act  of  29th  March  1805,  section  nine. 

Sect.  CLIX.  Act  of  21st  March  1806,  section  six. 

Sect.  CLX.  Act  of  29th  March  1805,  section  nine. 

Sect.  CLXI.  Act  of  29th  March  1805,  section  nine. 

Sect.  CLXII.  Act  of  29th  March  1805,  section  ten. 

Sect.  CLXIII.  Act  of  29th  March  1805,  section  ten. 

Sect.  CLXIV.  Act  of  8th  April  1833,  section  fifteen. 

Sect.  CLXV.  Act  of  8th  April  1833,  section  fifteen. 

Sect.  CLXVI.  Act  of  8th  April  1833,  section  fifteen. 

Sect.  CLXVII.  Is  new,  and  alters  the  law  if  the  statutes  28  Ed.  3,  c. 
13,  Rob.  Dig.  336;  8  Hen.  6,  c.  29,  Rob.  Dig.  397,  are  in  force  in  this 
state.     See  1  Dull.  73,  Respublica  v.  Mesca,  and  note. 

Sect.  CLXVIII.  Act  of  4th  April  1809,  section  two. 

Sect.  CLXIX.  Acts  of  17th  April  1820,  section  one;  2d  April  1822, 
section  six  ;   13th  April  1827,  section  three. 

Sect.  CLXX.  Determines  the  number  of  challenges  in  cases  of  treason. 
The  statute  1  and  2  Phil.  &  Mary,  c.  10,  enacts  that  the  trial  of  treason 
shall  be  according  to  the  course  of  the  common  law.  By  the  common 
law  the  accused  may  challenge  thirty-five  of  the  panel,  peremptorily.  The 
act  of  1718  provides  that  trials  of  treason  shall  be  according  to  the  course 
of  the  common  law,  observing  the  statutes  of  Great  Britain.  This  section 
is  also  in  conformity  with  the  act  of  congress,  relative  to  the  same  sub- 
ject. 

Sect.  CLXXI.  See  the  statute  22  Hen.  8,  c.  14;  also,  the  act  of  31st 
March  1718;  22d  April  1794,  section  sixteen. 

Sect.  CLXXII.  and  CLXXIII.  Act  of  29th  March  1813,  section  one. 

Sect.  CLXXIV.  33  Ed.  1,  statute  4,  Rob.  Dig.  326. 

Sect.  CLXXV.  to  CLXXVII.  Act  of  29th  March  1805,  section  ele- 
ven; and  see  3  Yeates  194. 

Sect.  CLXXVIII.  A  new  provision,  but  in  accordance  with  the  juror's 
oath.  See  3  Bl.  Comm.  374,  377 ;  7  Serg.  Sf  Rawk  459  ;  Laws  of  Ken- 
tucky and  Virginia. 


f  The  section  one  hundred  and  fifty-four  in  the  report  of  the  commissioners  was 
omitted  by  the  legislature.  The  remarks  upon  section  one  hundred  and  fifty-five 
refer  to  section  one  hundred  and  thirty-seven  in  the  law. 


COMMISSIONERS  TO  REVISE  THE  CIVIL  CODE.     803 

(Judiciary— Act  of  14th  April  1834.) 

Sect.  CLXXIX.  and  CLXXX.  Are  compiled  from  the  statutes  5  Ed. 
3,  c.  10;  34  Ed.  3,  c.  8  ;  38  Ed.  3,  statute  1,  c.  12;  Rob.  Dig.  332,  334. 
See  also  Trials,  per  Paris,  p.  263.* 

Remarks  on  the  bill  entitled,  "  An  Act  Relating  to  the  Com- 
mencement of  Actions."     Reported  9th  January  1835. 

(See  act  of  13th  June  1836,  antea,  p.  614.) 

Sect.  I.  The  first  section  provides,  as  a  general  rule,  tliat  all  personal 
actions  shall  be  commenced  by  summons,  and  gives  the  form  of  the  writ, 
which  is  essentially  the  same  with  that  in  present  use. 

Sect.  II.  Differs  from  the  provision  in  the  act  of  1724-5  only  in  di- 
recting expressly  that  the  summons  shall  be  read  to  the  defendant,  or  a 
copy  left  at  his  dwellinghouse  or  other  place  of  residence,  if  he  cannot 
conveniently  be  found. 

Sect.  IH.t  to  VI.  The  next  four  sections  relate  to  the  issuing  of  a  ca- 
pias ad  respondendum  ;  and  have  been  sufficiently  explained  in  the  general 
report. 

Sect.  VII.  The  seventh  section  contains  the  provisions  of  the  act  of 
8th  February  1819,  respecting  females,  and  of  the  act  of  9th  April  1833, 
respecting  imprisonment  for  debt  under  5  dollars  33  cents  ;  to  which  we 
have  added  a  clause  expressly  exempting  from  arrest  executors  and  other 
persons  sued  in  a  representative  character.  The  law  is,  perhaps,  suffi- 
ciently well  settled  on  this  point ;  but  in  compiling  an  act,  in  which  gene- 
ral regulations  were  to  be  made  respecting  arrest,  it  seemed  proper,  in 
order  to  prevent  mistakes,  to  introduce  this  provision. 

Sect.  VIII.  and  IX.  The  provisions  here  made  are  new.  Cases  are 
not  infrequent,  of  violence  and  fraud  committed  by  persons  whose  names 
are  unknown  to  the  party  injured.  Our  law  is  deficient  in  a  remedy  in 
such  case,  because  it  requires  that  the  names  of  parties  shall  always  be 
truly  stated.  The  New  York  revised  laws,  authorize  a  suit  in  such  case 
against  the  aggressor  by  a.  fictitious  name.  We  think  that  mode  of  pro- 
ceeding liable  to  serious  objections,  which  do  not  apply  to  the  plan  sug- 
gested in  these  sections.  The  act  of  1806,  relative  to  proceedings  in 
ejectment,  which  authorizes  the  sheriff  to  add  the  names  of  all  persons  in 
possession  of  the  lands,  furnishes  a  precedent  for  the  method  we  have  pro- 
posed. 

Sect.  X.  This  section  contains  the  salutary  provisions  of  the  statute  23 


*  Several  sections  were  added  to  this  bill  by  the  legislature  and  passed,  abolish- 
ing the  circuit  courts  and  consolidating  the  Lancaster  and  Chambers'  districts  of  the 
supreme  court  into  one,  to  be  called  the  middle  district.     See  antea,  p.  314. 

t  Sections  three  and  four  of  the  report  were  condensed  by  the  legislature  into  the 
third  section  of  the  law.  The  remarks  upon  section  seven,  therefore,  refer  to  sec- 
tion six  of  the  law. 
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Hen.  VI.,  c.  9,  requiring  the  sheriff  to  let  all  prisoners  to  bail,  on  their  find- 
ing reasonable  sureties  of  sufficient  persons  ;  which  statute,  although  not 
mentioned  in  the  report  of  the  judges,  must,  we  think,  be  considered  to 
have  been  always  in  force  in  Pennsylvania. 

Sect.  XI.  to  XVII.  The  next  seven  sections  contain  the  provisions  re- 
lative to  the  manner  of  taking  bail,  and  suggest  certain  alterations  of  the 
present  law  and  practice  which  have  been  the  subject  of  remark  in  the 
general  report. 

Sect.  XVIII.  to  XX.  Contain  provisions  substantially  conformable  with 
the  present  practice. 

Sect.  XXI.  to  XXIV.  The  next  four  sections  authorize  a  defendant, 
instead  of  giving  bail  as  heretofore,  to  deposite  with  the  sheriff  or  with 
the  court,  a  sum  of  money  sufficient  to  cover  the  debt,  interest  and  cost; 
and  regulate  the  proceedings  in  such  case.  These  provisions  have  been 
adopted,  with  certain  alterations,  from  some  recent  British  statutes  (43 
Geo.  3,  c.  46,  and  7  and  8  Geo.  4,  c.  74) ;  and  it  is  believed  will  have 
a  salutary  effect  in  aiding  the  discharge  of  defendants  from  arrest. 

Sect.  XXV.*  to  XXVII.  Provide  for  a  case,  in  which  inconvenience  is 
sometimes  experienced  under  the  existing  law,  viz.  where  a  defendant  who 
has  been  sued  by  a  summons,  quits  the  commonwealth,  without  leaving 
property  sufficient  to  answer  the  demand.  If  it  be  right  to  require  bail  in 
the  first  instance  from  a  defendant,  who  is  not  a  resident,  or  is  about  to 
leave  the  state,  we  think  there  can  be  little  doubt  of  the  expediency  of 
enabling  a  plaintiff  to  detain  him,  if  after  issuing  a  summons  he  shall  dis- 
cover that  he  is  about  to  depart.  We  have  endeavoured  to  guard  against 
abuses  of  the  power  by  ,these  regulations. 

Sect.  XXVIII.  and  XXIX.  The  provisions  suggested  in  these  sections, 
which  are  also  new  to  our  practice,  are  founded  upon  reasons  similar  to 
those  which  have  just  been  stated.  We  think  that  the  alteration  will  re- 
medy a  defect,  without  unnecessary  hardship  upon  defendants  or  their 
bail. 

Sect.  XXX.  The  provision  in  this  section  is  in  conformity  with  ex- 
isting practice ;  but  we  think  that  its  importance  requires  the  authority  of 
a  legislative  enactment. 

Sect.  XXXI.  This  section  is  intended  to  give  the  courts  power  to  in- 
terfere, to  prevent  abuses  of  the  regulations  contained  in  the  sections  rela- 
tive to  special  writs  of  capias. 

Sect.  XXXII.  This  section  alters  the  law  so  far  as  to  require  that  every 
writ  used  for  the  commencement  of  an  action,  shall  bear  date  on  the  day 
of  issuing  it,  instead  of  the  last  day  of  the  preceding  court  or  term  as  at 
present  practised.  The  propriety  of  the  alteration  appears  to  us  too  plain 
to  require  vindication. 

Sect.  XXXIII.  to  XXXVI.  These  sections  also  alter  the  practice;  at 
present  if  there  should  not  be  ten  days  between  the  issuing  of  the  sum- 


Sections  twenty-five  and  twenty -six  of  the  report  were  consolidated  into  the 
twenty-fourth  section  of  the  law.  The  remarks  therefore  upon  section  twenty-seven 
refer  to  section  twenty-five  of  the  law. 
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mons  and  the  return  day  of  the  next  term,  which,  in  the  several  courts  of 
common  pleas  and  district  courts  (with  the  exception  of  the  district  court 
for  the  city  and  county  of  Philadelphia),  is  the  first  day  of  the  term,  the 
defendant  cannot  he  brought  in  to  answer  the  plaintiff's  demand  at  that 
term  ;  nor  can  the  summons  be  made  returnable  to  the  succeeding  term. 
Consequently,  if  a  cause  of  action  should  accrue  during  the  ten  days  im- 
mediately preceding  the  first  day  of  any  term,  a  summons  cannot  be  issued 
to  that  term  ;  nor  can  it  be  issued  so  as  to  require  the  defendant's  appear- 
ance to  the  term  next  succeeding,  until  after  the  first  day  of  the  first  term 
after  the  cause  of  action  accrued.  We  consider  this  to  be  a  hardship  upon 
plaintiffs  and  a  blemish  in  the  law.  In  the  general  remarks  upon  the  ad- 
ministration of  justice,  which  accompany  the  bill,  we  have  suggested  some 
views  upon  the  principles  which  it  appears  to  us  ought  to  govern  legislation 
upon  the  subject  of  the  commencement  of  actions.  We  think  that  cre- 
ditors have  a  right  to  require  that  those  indebted  to  them  shall  appear  be- 
fore the  appointed  tribunal,  and  answer  the  demand  upon  them,  within  as 
short  a  time  as  is  consistent  with  their  average  convenience.  After  their 
appearance  is  entered,  reasonable  time  ought  to  be  given  to  consider  of 
and  prepare  the  written  defence  called  a  plea ;  and  after  that  is  put  in, 
further  reasonable  time  ought  to  be  given  to  prepare  and  provide  the  proofs, 
upon  which  a  defendant  may  rely  in  answer  to  a  plaintiff's  claim.  After 
judgment,  too,  has  been  given  for  the  plaintiff,  we  think  that  a  stay  of  ex- 
ecution should  be  given  to  a  defendant  on  his  finding  security  for  the  debt. 
But  why,  in  any  case,  should  a  period  of  three  months  be  allowed  to  pass 
before  a  defendant  can  be  required  even  to  enter  an  appearance  in  court? 
We  can  find  no  satisfactory  answer  to  this  question,  except  that  which 
arises  from  the  antiquity  of  the  practice.  Formerly,  as  we  have  elsewhere 
remarked,  cases  were  heard  and  determined  at  the  term  to  which  the  par- 
ties originally  appeared.  The  interval,  between  the  issuing  and  return  of 
the  writ,  was  then  supposed  to  be  devoted  to  the  preparation  for  trial. 
TTiat  practice  no  longer  exists  in  this  commonwealth  at  least.  It  is  well 
known,  that  in  most  parts  of  the  state,  a  cause  cannot  well  be  tried  before 
the  third  term  ;  which  may  be,  in  fact,  nine  months  after  the  creditor  has 
issued  a  summons  against  the  debtor;  and  this,  although  there  may  not 
be  in  reality  any  substantial  defence.  Here  is,  we  think,  unreasonable 
delay,  which  we  are  bound  to  correct  and  remove  in  every  practicable 
way.  If  circumstances  admitted  it,  we  should  think  it  our  duty  to  sug- 
gest to  the  legislature  provisions  of  a  broader  character,  which  would  re- 
quire defendants  to  appear  in  court  within  a  certain  limited  time,  uniform 
in  all  cases,  after  the  service  of  process  upon  them.  But  the  organization 
of  our  courts  and  the  arrangements  of  those  who  are  concerned  in  the  ad- 
ministration of  justice,  do  not  enable  us  to  do  all  in  this  respect  that  might 
be  desired.  So  far  as  respects  the  country  districts,  in  the  existing  state 
of  things,  we  conceive  that  it  will  not  be  practicable  to  alter  the  present 
arrangement  of  terms,  without  greater  inconvenience  to  the  community 
than  any  benefit  that  might  arise  from  the  change.  We  must  therefore, 
endeavour  to  reform  the  existing  practice,  so  as  to  remove  the  evils  we 
have  mentioned,  as  far  as  it  can  be  done  consistently  with  those  arrange- 
ments.    This  we  have  aimed  at  doing  in  two  ways :  First,  by  the  provi- 
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sion  contained  in  the  thirty-third  section,  which  provides  that  if  there 
shall  not  be  ten  days  between  the  issuing  of  a  summons  and  the  first  day 
of  the  next  term,  the  writ  may  be  made  returnable  on  the  day  next  pre- 
ceding the  last  day  of  such  term,  or  upon  the  first  day  of  the  second  term 
next  after  the  issuing  of  the  writ;  and,  secondly,  by  authorizing  (in  the 
thirty-fifth  section,)  judgment  to  be  taken  by  default,  at  any  day  in  term 
time,  after  ten  days'  service  of  the  summons,  although  the  ten  days  should 
not  have  been  previous  to  the  first  day  of  the  term.  These  amendments, 
though  not  going  as  far  as  under  some  circumstances  might  be  attempted, 
will  at  least  remove  some  of  the  obstacles  in  the  way  of  a  speedy  admin- 
istration of  justice,  and  will  therefore,  we  trust,  be  acceptable  to  the  com- 
munity. 

In  the  courts  for  the  city  and  county  of  Philadelphia,  circumstances  ad- 
mit, we  think,  of  a  larger  measure  of  improvement  in  this  respect.  The 
population  is  dense  ;  the  professional  persons  concerned  in  the  administra- 
tion of  justice,  are,  with  few  exceptions,  confined  to  those  courts,  and  at 
all  periods  engaged  in  the  transaction  of  business ;  and  the  tribunals  are 
for  the  greater  part  of  the  year  in  actual  session.  It  is  almost  always  term 
time  with  them.  From  the  first  Monday  in  September  until  about  the 
first  Monday  in  August,  the  courts  are  engaged,  with  few  intermissions, 
in  the  transaction  of  official  business  ;  and  there  is,  perhaps,  not  a  day 
in  the  year,  in  which  a  law  judge  of  one  of  the  courts  is  not  at  hand  to 
give  relief  in  case  of  alleged  abuse  of  process.  If  the  view  we  have  taken 
of  the  rights  of  creditors,  then,  be  a  just  one,  there  can  be  no  countervail- 
ing reason  in  this  district,  to  prevent  the  modification  of  the  ancient  rule 
which  established  ^owr  return  days  in  the  year,  and  required  all  to  be  made 
returnable  at  one  term,  whether  they  had  issued  eighty  days  or  ten  days 
before  the  return  day.  It  was,  we  presume,  under  similar  impressions, 
that  in  the  act  of  the  26th  March  1832,  relating  to  the  district  court  for 
the  city  and  county  of  Philadelphia,  the  legislature  provided  that  "  the  first 
Monday  in  every  month  (except  the  months  of  July  and  August),  shall 
be  a  day  for  the  return  of  all  writs  of  summons  (except  summons  in  par- 
tition), of  writs  of  capias  ad  respondendum  ;  and  executions  issued  by  said 
court,  and  authorized  rules  of  arbitration  ;  and  judgment  by  default  to  be 
entered  accordingly. 

In  the  thirty-fourth  section,  we  have,  in  conformity  with  the  spirit  of 
the  provision,  provided  that  in  the  courts  for  the  city  and  county  of  Phi- 
ladelphia, writs  for  the  commencement  of  action  may  be  made  returnable 
either  at  the  return  day  of  the  next  term,  or  on  the  first  Monday  of  any  in- 
termediate month  ;  and  the  practice,  with  respect  to  judgments  by  default, 
is  accommodated  to  the  alteration. 

We  are  satisfied,  on  the  whole,  that  the  alteration  made  by  the  act  of 
1832  has  been  found  beneficial,  although  some  inconveniences  have  been 
experienced  and  defects  discovered,  which  we  hope  to  be  able  to  rectify. 
Thus,  writs  of  scire  facias  were  omitted;  and  although  by  the  construction 
given  to  the  act,  it  was  held  that  a  scire  facias  on  a  mechanic' s  lien  might 
be  made  returnable  to  a  monthly  return  day,  yet  a  scire  facias  on  a 
mortgage  and  to  revive  a  judgment,  although  sometimes  an  expeditious 
remedy,  may  be  desirable,  are  excluded  from  the  benefit  of  the  provision. 
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The  forty-first  section,  which  places  writs  of  scire  facias  upon  the  same 
footing  with  writs  of  summons,  in  regard  to  their  service  and  return,  will 
equalize  them  in  this  respect.  Some  difficulties  have  also  been  experi- 
enced on  the  subject  of  bail,  in  connexion  with  those  return  days,  which 
we  think  will  not  be  found  to  recur  under  the  system  proposed  in  this  bill. 
The  extension  of  the  provisions  to  executions,  has  been  found  also  to  pro- 
duce some  inconvenience  in  practice.  We  are  not  concerned  at  present 
to  suggest  any  thing  upon  this  particular  topic.  In  another  bill,  which  we 
hope  to  be  able  shortly  to  lay  before  the  legislature,  we  have  endeavour- 
ed to  provide  for  the  suitable  return  of  final  process. 

The  important  measure  of  a  more  speedy  return  of  original  process, 
we  hope,  will  commend  itself  to  the  favourable  consideration  of  the  legis- 
lature. It  has  reason,  we  think,  in  its  favour:  it  has  also  the  sanction  of 
precedent  to  some  of  our  sister  states.  In  Louisiana,  where  the  practice  is 
founded  upon  the  model  of  the  civil  law,  all  writs  are  made  returnable  ten 
days  after  the  service  of  them,  without  regard  to  any  terms:  and  we  have 
reason  to  believe  that  justice  is  administered  there  with  as  much  favour  to 
the  just  rights  of  the  defendants,  and  with  as  much  fairness  and  impartiali- 
ty, as  in  any  other  part  of  the  union.  We  have  precedent  enough,  too, 
if  it  should  be  required,  in  our  own  jurisprudence.  When  the  legislature 
thought  fit  to  authorize  process  issued  by  justices  of  the  peace,  for  the  de- 
termination of  questions  under  100  dollars,  to  be  returnable  from  time  to 
time,  independently  of  any  terms,  they  introduced  an  innovation  upon 
established  rules,  quite  as  striking  as  that  proposed  with  respect  to  the 
courts  of  record.  The  provision,  however,  has  been  found  to  work  well. 
No  great  inconveniences  have  been  experienced,  that  we  are  aware  of. 
If,  then,  in  matters  under  100  dollars,  it  is  considered  right  to  require  the 
appearance  of  the  defendant  before  the  tribunal,  within  eight  days  after  the 
issuing  of  the  summons,  and  for  the  purpose  of  answering  the  demand  of 
the  plaintiff  and  proceeding  to  trial,  can  there  be  any  thing  unjust  when 
the  demand  is  above  that  sum,  in  increasing  the  number  of  return  days  in 
the  year  to  ten  or  twelve,  when  the  object  is  not  to  force  a  defendant  to 
a  trial  before  he  is  prepared,  but  merely  to  obtain  his  appearance  to  an- 
swer the  plaintiff's  demand  at  a  certain  subsequent  period  ?  We  think  not. 
There  may  be  a  propriety  in  authorizing  summary  proceedings  in  certain 
cases  where  the  demand  is  small,  to  save  expenses  in  litigation  ;  but  in 
principle,  all  demands  stand  on  the  same  footing  in  respect  to  the  rights 
of  creditors  and  debtors.  Where  the  amount  is  large,  the  case  is  perhaps 
more  often  a  complicated  one ;  and  in  large  commercial  transactions,  evi- 
dence necessary  to  sustain  a  defence  must  sometimes  be  sought  and  pro- 
cured from  foreign  and  distant  countries.  But  this  affords  no  reason  why 
the  defendant  should  not  appear  in  court  at  an  early  day,  after  the  issuing 
of  process.  If  he  has  a  case  which  requires  delay,  he  may,  on  application 
to  the  court,  obtain  the  necessary  postponement.  If  he  has  no  defence, 
it  is  the  duty  of  the  law  to  give  his  creditor  a  judgment ;  and  if  a  stay  of 
execution  is  proper,  we  have  already  said  it  may  then  be  granted.  But 
justice  and  reason,  we  think,  are  opposed  to  a  stay  of  proceedings  before 
trial,  unless  for  the  purpose  of  procuring  evidence.  With  these  views, 
which  might  be  much  expanded  if  we  did  not  fear  to  enlarge  this  report 
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too  much,  we  suggest  the  modification  of  practice  contained  in  the  sections 
under  consideration. 

Sect.  XXXVII.  This  section  provides  for  the  case  of  a  deposit  in 
lieu  of  bail,  which  is  to  be  equivalent  to  entering  an  appearance. 

Sect.  XXXVIII.  Regulates  the  practice  in  the  case  of  a  defendant 
confined  in  the  jail  of  the  county,  which  at  present  appears  to  be  unset- 
tled. 

Sect.  XXXIX.  Is  taken  from  the  act  of  6th  April  18  0,  Pamph.  L. 
p.  246,  without  material  alteration. 

Sect.  XL.  Is  intended  to  require  from  the  officers  serving  writs  of 
summons,  more  special  returns  than  they  now  make.  The  act  of  1724-5 
seems  to  have  contemplated  such  returns  ;  but  in  practice  nothing  more 
is  usually  indorsed  on  the  writ  than  the  word  "  summoned."  We  think 
that  the  interests  of  all  parties  demand  that  this  particular  should  be  at- 
tended to  in  future. 

Sect.  XLI.  This  section  puts  writs  of  scire  facias  on  the  same  footing 
with  writs  of  summons,  as  respects  the  manner  of  service,  and  return  and 
judgment  by  default,  unless  special  provision  be  otherwise  made  by  law. 
Considerable  diversity  at  present  exists  in  the  practice  upon  this  subject. 
We  see  no  reason  however  at  this  time  for  any  distinction,  in  these  res- 
pects, between  the  two  writs,  and  think  that  uniformity  is  desirable  with 
reference  both  to  practitioners  and  parties. 

Sect.  XLII.  This  section  contains,  in  substance,  the  provision  of  the 
eighth  section  of  the  act  of  21st  March  1806,  4  Smith's  Laws  328. 

Sect.  XLIII.  and  XLIV.  The  next  two  sections  relate  to  proceedings 
against  corporations.  The  forty-third  section  contains  the  provisions  of 
the  first  section  of  the  act  of  22d  March  1817,  6  Smith  438.  The  forty- 
fourth  supplies  the  act  of  16th  March  1833,  Pamph.  L.  79,  with  this  altera- 
tion, that  instead  of  authorizing  service  of  the  summons  to  be  made  upon  a 
toll  gatherer,  who  mav  not  always  be  a  suitable  person  for  such  purpose, 
we  propose  to  allow  service  to  be  made  upon  "  any  officer  or  agent  of  the 
corporation,  at  any  office  or  place  of  business  within  the  county;"  and  if, 
there  be  no  such  office  or  place,  that  it  shall  be  lawful  to  serve  the  sum- 
mons upon  any  principal  officer  wherever  he  may  be  found.  The  great 
number  of  corporations  existing  in  this  state,  and  (without  some  provision 
of  this  kind)  their  irresponsibility  to  a  certain  extent,  renders  it  expedient, 
we  think,  to  depart  from  the  general  rule,  with  respect  to  the  service  of 
process  in  personal  actions,  and  to  authorize  writs  of  summons  to  be 
served  out  of  the  county  under  such  circumstances.* 

Sect.  LXXXVI.  The  eighty-sixth  and  seven  remaining  sections  of 
this  bill,  relate  to  the  commencement  of  real  actions.  The  eighty-sev- 
enth section  enlarges  into  a  general  rule  the  provision  in  the  act  of  1799, 
relating  to  partition,  which  we  think,  may  conveniently  be  applied  toother 
actions.  The  ninetieth  section  is  new,  but  it  appears  to  us  that  its  propriety 
cannot  fairly  be  questioned.     Wherever  a  plaintiff  is  entitled  to  recover 


The  remarks  upon  sections  seventy-five  to  eighty-one  inclusive,  may  be  found 
under  the  head  of  Attachments,  antea.  Sections  eight-two  to  eighty-five  inclusive 
were  omitted  by  the  legislature.  The  remarks  upon  section  eighty-six  refer  to  sec- 
tion seventy-nine  of  the  law. 
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damages,  he  ought  to  have  the  same  kind  of  security  in  real  as  in  person- 
al actions.  In  the  ninety-first  section,  provision  is  made  more  effectually 
to  secure  due  proof  of  service  of  writs,  whether  personally  or  by  publica- 
tion. The  ninety-fourth,  section,  by  authorizing  judgment  to  be  taken 
for  default  of  appearance  after  declaration  filed,  and  providing  that  no  es- 
soin or  saver  default  shall  in  any  such  case  be  received  or  allowed,  ex- 
cludes the  multifarious  process  and  causes  of  delay  in  real  actions  at  the 
common  law.  The  ninety-fifth  is  intended  to  provide  a  convenient  and 
economical  method  of  serving  writs  out  of  the  county,  whenever  such 
service  may  lawfully  be  made. 

Remarks  on  the  Bill  relating  to   Writs  of  Quo  Warranto 
and  Mandamus.     Reported  23d  March  1835. 

(See  Act  of  14th  June  1836,  antea,  p.  623.) 

The  only  statutes  in  force  relating  to  writs  of  quo  warranto,  according 
to  the  report  of  the  judges  of  the  supreme  court,  are  the  18th  Ed.  1, 
stats.  2  and  3,  A.  D.  1290  {Rob.  Big.  380,  382). 

The  first  provides,  that  all  who  can  verify  by  inquest  of  the  country  or 
otherwise,  that  they  and  their  ancestors  or  predecessors  have  used  any 
liberties  before  the  time  of  king  Richard,  or  in  all  his  time,  and  continu- 
ously afterwards,  without  misuser,  shall  be  adjourned  until  they  can  go 
with  the  record  to  the  king  and  also  return,  so  that  they  can  get  confir- 
mation of  their  estate  by  the  king's  letters  patent.  If  they  cannot  make 
title  in  that  manner,  the  statute  requires  that  judgment  shall  be  given  ac- 
cording to  the  existing  laws  and  customs.  If  they  have  the  king's  charter, 
their  judgment  shall  be  given  according  to  their  charters. 

The  first  clause  of  this  statute  is  obviously  not  applicable  to  this  com- 
monwealth. The  last  clause  is  merely  declaratory  of  a  general  principle. 
A  charter  is  deemed  a  grant  and  a  contract  which  is  protected  by  the  con- 
stitution. 

The  second  section  of  this  statute  gives  an  appeal  from  justices  to  the 
king,  and  makes  pleas  of  quo  warranto  determinable  by  the  justices  on 
their  circuit. 

Perhaps  this  was  the  provision  which  induced  the  judges  to  report  the 
statute.  But  as  the  supreme  court  have  power  to  try  issues  in  fact  only 
in  the  city  and  county  of  Philadelphia,  a  different  provision  is  necessary 
to  enable  that  court  to  carry  into  effect  this  branch  of  their  jurisdiction. 
Such  a  provision  we  have  suggested  in  the  bill. 

The  statute  3  of  18  Edw.  1,  recites  the  preceding  statute  briefly,  and 
then  provides  that  those  who  had  lost  their  franchises  after  Easter  then 
last  past,  by  a  writ  of  quo  warranto,  according  to  the  course  of  pleading 
previously  used,  should  have  restitution  of  their  franchises  lost,  and  that 
thereafter  they  should  have  according  to  the  nature  of  this  statute. 

We  do  not  perceive  any  reason  for  incorporating  this  statute.  Both  of 
them  indeed  are  evidence  of  the  jurisdiction  of  the  court  of  king's  bench 
ii.— 99 


810  EXPLANATORY  REMARKS  OF  THE 

(Judiciary— Act  of  14th  June  1836.) 

in  such  matters,  and  may  serve  to  interpret  the  clause  in  the  act  of  22d 
Mav  1722,  giving  jurisdiction  to  the  supreme  court.  This  may  have  been 
the  motive  for  reporting  them. 

But  if  this  bill  should  meet  the  approbation  of  the  legislature,  or  if  the 
bill  reported  by  us  relative  to  the  jurisdiction  of  the  courts  should  be  adopt- 
ed, it  will  not  be  necessary  to  retain  these  statutes  for  the  purpose  of  de- 
lining  the  jurisdiction. 

In  the  bill  now  under  consideration,  we  propose  several  alterations  of 
the  law  which  are  important. 

1.  As  the  law  now  is,  the  supreme  court  has  the  exclusive  jurisdiction 
of  writs  btquo  warranto  and  mandamus.  We  propose  that  the  courts  of 
common  pleas  shall  have,  to  a  certain  extent,  concurrent  jurisdiction  with 
the  supreme  court  to  issue  these  writs.  This  alteration  is  necessary  in 
some  cases,  in  order  to  prevent  a  failure  of  justice.  The  supreme  court 
as  it  is  now  constituted,  cannot  try  issues  in  fact,  except  in  the  county  of 
Philadelphia;  but  if  this  difficulty  were  removed,  the  infrequency  of  its 
sessions,  in  the  several  districts,  would  prevent  that  prompt  interposition 
which  is  often  essential.  In  the  case  of  the  Commonwealth  v.  Reigart, 
14  Serg.  8f.  Rawh  216,  that  court  intimated  that  an  information  in  the 
nature  of  a  writ  of  quo  warranto  should  not  be  granted  in  cases  where  it 
could  not  be  brought  to  trial  before  the  expiration  of  the  office  in  question, 
because  it  would  be  a  waste  of  time  in  a  fruitless  prosecution.  We  are 
aware  that  it  has  been  usual  to  invest  the  power  of  granting  these  writs 
in  a  single  tribunal.  They  are  of  a  high  prerogative  character,  and  are 
grantable  only  at  the  discretion  of  the  court.  Still  it  is  not  always  the 
court  of  the  last  resort  which,  in  other  states,  is  invested  with  this  juris- 
diction, nor  is  there  any  thing  in  the  nature  of  the  proceedings  repugnant 
to  the  plan  of  investing  it  in  our  courts  of  common  pleas,  subject  to  the 
revision  of  the  supreme  court:  and  if  these  writs  are  necessary  to  the  due 
administration  of  justice,  the  power  to  grant  them  ought  to  be  vested  in 
tribunals  which  can  exercise  it  according  to  the  emergencies  of  cases, 
otherwise  there  may  be  a  failure  of  justice,  not  for  want  of  appropriate 
remedies,  but  for  want  of  power  in  our  courts  to  apply  them  seasonably 
and  with  effect.  Whatever  objections,  therefore,  may  be  made  to  the  al- 
terations proposed,  they  are  countervailed  by  objections  which  apply  to 
the  present  state  of  the  law  in  respect  to  this  branch  of  jurisdiction. 

2.  We  propose  also  to  incorporate  into  our  law  the  substance  of  the 
statute  9  Anne,  ch.  20  (Rob.  Dig.  384).  This  statute  has  never  been 
adopted  in  our  practice  (3  Serg.  ty  Rawle  53),  and  it  is  not  contained  in 
the  report  of  the  judges  of  the  supreme  court :  but  its  provisions  have  been 
found  very  useful  in  England,  and  in  those  states  which  have  adopted 
them.  In  England  they  have  recently  been  extended  to  other  cases  with- 
in the  scope  of  these  writs  (1  Will.  4,  c.  21).  Judge  Roberts  supposed 
that  this  act  was  incorporated  into  our  laws  by  force  of  the  act  of  22d 
May  1722,  section  thirteen,  which  was  passed  eleven  years  after  the 
statute  in  question  [Rob.  Dig.  384,  note),  and  it  is  probable  that  the 
judges  of  the  supreme  court  omitted  it  in  their  report  of  statutes  in  force, 
because  its  chief  provisions  could  not  be  carried  into  effect  by  them,  ex- 
cept in  the  city  and  county  of  Philadelphia.  But  if  the  jurisdiction  should  be 
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extended  to  the  courts  of  common  pleas,  as  we  have  suggested,  the  pro- 
visions of  this  statute  may  be  conveniently  applied  in  those  tribunals  with 
full  effect,  and  according  to  the  ordinary  course  of  practice.  In  regard 
to  the  supreme  court,  however,  we  propose  to  surmount  tbe  difficulty  ad- 
verted to,  by  authorizing  that  court  to  direct  the  trial  of  issues  in  fact, 
taken  in  that  court,  before  the  courts  of  common  pleas  of  the  counties  in 
which  the  matters  in  dispute  occurred. 

These  are  the  most  important  alterations  which  we  suggest  in  the  use 
of  these  writs ;  there  are  some  others  which  we  shall  advert  to  in  our  re- 
marks upon  the  sections. 

Sect.  I.  The  ancient  writ  of  quo  warranto  has  fallen  into  disuse.  The 
proceedings  upon  it,  according  to  the  courts  of  the  common  law,  were 
dilatory,  which  led  to  the  invention  of  the  more  expeditious  mode  of  pro- 
ceeding by  way  of  an  information  in  the  nature  of  that  writ,  filed  by  the 
attorney-general  (2  Sehvyri's  N.  P.  322).  In  form,  the  information  is  a 
criminal  proceeding,  though  in  effect  it  is  only  a  mode  of  trying  a  civil 
right,  and  on  that  ground  it  is  said  not  to  be  within  the  prohibition  of  the 
constitution,  article  nine,  section  ten  (Serg.  $•  Rawle  385).  As  the  infor- 
mation is  only  a  substitute  for  the  writ,  it  will  not  be  granted  except  in 
cases  to  which  the  writ  itself,  upon  the  principles  of  common  law,  is  ap- 
plicable.    11  Serg.  §•  Rawle  74. 

The  writ  which  is  proposed  by  this  section  (the  form  of  which  is  given 
in  section  four),  is  not  the  writ  at  common  law,  but  a  statutory  substitute 
for  it,  designed,  however,  to  be  commensurate  with  that  writ  and  with  the 
information.  It  is  not  intended,  however,  that  this  writ  should  be  issued 
of  course  upon  the  praecipe  of  the  party  (as  will  be  seen  by  sections  two 
and  seven)  ;  but  upon  the  suggestion  of  the  attorney-general,  or  of  the 
person  desiring  to  prosecute  it,  which  must  be  sufficient  in  law  to  author- 
ize the  issuing  of  the  writ,  and  must  be  verified  by  an  affidavit. 

The  proceeding  by  suggestion  is  proposed  as  a  substitute  for  an  infor- 
mation, as  the  object  is  of  a  civil  nature  the  proceedings  ought  not  to  be 
commenced  in  the  form  of  a  prosecution  for  a  crime,  and  the  plan  which 
we  propose  will  avoid  the  appearance  of  a  conflict  with  the  provision  of 
the  constitution  before  mentioned. 

Sect.  II.  This  section  specifies  the  cases  in  which  it  is  proposed  that 
the  courts  of  common  pleas  shall  have  concurrent  jurisdiction  with  the 
supreme  court.  The  first  three  specifications  relate  to  municipal  and 
other  corporate  offices.  The  last  two  specifications  relate  to  the  exercise 
of  corporate  powers,  franchises,  rights  and  privileges.  In  the  first  three 
cases  we  propose  that  the  suggestion  for  the  writ  may  be  made  by  the  at- 
torney-general or  by  his  deputy  in  the  county,  or  by  any  person  desiring 
to  prosecute  the  writ.  These  are  cases  in  which  private  rights  may  be 
directly  involved,  and  it  is  proper  therefore  that  individuals  aggrieved 
should  have  power  to  proceed  at  their  own  instance  for  the  trial  of  their 
rights.  In  principle,  this  provision  accords  with  the  statute  9  Anne,  ch. 
20,  sect.  4,  which  allows  of  informations  at  the  relation  of  any  person  de- 
siring to  sue  or  prosecute  them.  We  do  not  think  that  the  intervention 
of  the  attorney-general  should  be  indispensable  in  such  cases.  But  where 
the  interests    of    the    commonwealth  only  or    principally  are  involved, 
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a  private  prosecution  should  not  be  allowed  (2  Binn.  Rep.).  We 
therefore  propose  that  in  cases  of  the  usurpation  and  forfeiture  of  fran- 
chises, such  writs  shall  be  granted  only  upon  the  suggestion  of  the  attor- 
ney-general or  of  his  deputy  in  the  county.  Such  cases  partake,  in  some 
degree,  of  a  criminal  character.  There  are  cases  of  encroachment  upon 
public  rights,  and  analogous  to  others,  which  are  punishable  by  indict- 
ment, and  in  regard  to  such,  it  should  be  the  duty  of  the  attorney-general 
to  proceed,  whenever  he  has  reasonable  grounds  to  believe  that  the  public 
rights  have  been  invaded.     This  we  propose  by  the  next  section. 

Sect.  IV.  and  V.  Provide  the  form  of  the  writ  and  the  manner  in 
which  it  may  be  issued.  As  cases  may  occur  requiring  speedy  relief,  we 
have  thought  it  proper  to  suggest,  they  may  be  allowed  in  vacation  by  the 
judge  of  the  supreme  court,  or  by  the  president  judges  of  the  courts  of 
common  pleas,  upon  cause  shown. 

We  suppose  this  precaution  to  be  sufficient.  The  rules  which  have 
been  established  by  the  courts,  upon  motions  to  file  information,  will  be 
applicable  to  the  allowance  of  the  writ  under  this  section.  These  rul^s 
are  numerous,  but  well  settled;  most  of  them  have  been  collected  in  the 
valuable  note  to  the  case  of  "  The  People  v  Richardson,"  in  4  Coven's 
(New  York)  Rep.  102. 

Sect.  VI.  Applies  to  the  service  of  the  writ.  At  the  common  law  the 
process  upon  a  writ  of  quo  warranto  is  a  summons,  and  for  default  of  ap- 
pearance, the  liberties  are  seized,  but  the  defendant  may  afterwards  replevy 
them,  and  try  his  right  in  that  form  of  proceeding.  Upon  an  informa- 
tion the  process  is  different,  viz.  either  a  venire  facias  and  distringas  or  a 
subpoena  and  attachment.  In  the  case  of  the  Commonwealth  v.  Spencer, 
5  Binn.  353,  the  court  awarded  a  venire  facias.  The  plan  which  we 
propose  is,  we  think,  more  simple  and  equally  safe  and  effectual.  By 
this  section,  the  writ  is  to  be  served  like  a  writ  of  summons  in  a  personal 
action,  and  if  the  defendant  should  fail  to  appear  in  due  time,  a  judgment 
of  ouster  and  exclusion  may  be  rendered  against  him  without  further 
process.  By  section  thirteen,  this  judgment  is  to  be  enforced  by  a 
writ  of  injunction  ;  but  (by  section  fourteen)  the  defendant  who  suffers 
the  judgment  by  default  may,  upon  terms,  at  any  time  afterwards,  come 
in  and  plead  to  the  suggestion,  and  proceed  to  trial  as  if  he  had  appeared 
at  the  return  of  the  writ.  If  judgment  should  be  rendered  in  his  favour,  the 
judgment  by  default  will  then  be  taken  off  and  the  injunction  will  be  dissolv- 
ed ;  if  against  him,  the  injunction  will  be  confirmed  and  made  perpetual. 
Upon  this  plan  the  injunction  supplies  the  place  of  the  writ  of  seizure, 
and  the  proceeding  proposed  by  section  fourteen,  supplies  the  use  of  a 
writ  of  replevin  at  common  law.  Upon  this  plan  then  the  defendant  who 
suffers  a  judgment  to  pass  against  him  by  default,  is  ousted  of  the  liberty 
or  franchise  until  he  shows  his  right.  If  he  has  no  right  the  public  in- 
terest is  protected  from  the  time  of  the  judgment.  If  he  should  establish 
a  right  he  may  be  remitted  to  it ;  but  he  suffers  in  consequence  of  his  de- , 
fault  by  a  temporary  exclusion  from  the  liberty  or  franchise  in  question. 

In  these  remarks  we  have  in  view  cases  in  which  service  has  actually 
been  made  upon  the  defendant  according  to  law.  In  cases  of  unlawful  or 
ineffectual   service,  and  in   cases  of  false   return  of  service,  the   courts 
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would,  we  presume,  liave  power  to  inquire  into  the  fact  in  a  summary- 
way  and  give  equitable  relief.  These  sections  therefore,  taken  together, 
provide,  we  think,  sufficiently  for  the  interests  of  the.  defendant,  and  at 
the  same  time  afford  an  ample  guarantee  against  delays  of  process.  They 
appear  to  us  to  be  simple,  convenient,  effectual,  and  perfectly  fair  to  all 
parties  concerned. 

Sect.  VII.  Is  designed  to  make  the  sugo-estion  before  mentioned 
safe  and  sufficient  for  the  information.  As  it  is  proposed  (by  section  nine) 
that  the  pleadings  of  the  parties  shall  be  founded  upon  the  suggestion,  it.  is 
necessary  that  the  matters  complained  of  should  be  set  forth  in  it  with 
sufficient  certainty  to  admit  of  that  use.  We  propose  also  that  the  sug- 
gestion shall  be  verified  by  affidavit  and  filed.  This  provision  transfers 
the  practice  usual  upon  informations  to  the  proceedings  proposed  by  this 
bill,  and  will  tend  to  prevent  an  improvident  and  improper  use  of  them. 

Sect.  VIII.  and  IX.  Are  derived  from  the  stat.  9  Anne?  ch.  29  (Bob. 
Dig.  386),  with  such  alterations  only,  as  are  necessary  to  adapt  it  to  the 
scheme  proposed. 

Sect.  X.  Is  necessary  to  provide  a  convenient  means  for  the  supreme 
court  to  exercise  their  jurisdiction  in  such  cases  where  matters  of  fact 
come  into  dispute.  The  plan  appears  to  be  preferable  to  that  of  restoring 
to  that  court  the  power  to  try  issues  in  fact  in  such  cases,  which  is  the 
only  alternative. 

Sect.  XI.  Provides  the  form  of  the  judgment  against  the  defendant  in 
a  writ  of  quo  warranto,  and  allows  the  recovery  of  costs  against  him. 
This  last  provision  is  derived  from  the  statute  9  Anne,  ch.  20. 

Sect.  XII.  Provides  for  the  recovery  of  costs  by  a  defendant  where 
the  judgment  is  in  his  favour.  It  is  in  part  new,  and  in  part  derived  from 
9  Anne,  ch.  20,  sect.  5. 

Sect.  XIII.  Has  been  already  mentioned.  It  provides  that  the  execu- 
tion of  a  judgment  of  ouster  against  the  defendant,  shall  be  by  a  writ  of 
injunction.  At  common  law  the  execution  is  by  a  writ  of  seizure,  upon 
which  the  sheriff  returns  a  seizure.  But  this  writ  is  not  always  issued. 
We  think  the  writ  proposed  a  more  intelligible  and  effectual  mode  of  com- 
pelling compliance  with  the  judgment. 

Sect.  XIV.  Applies  to  the  case  of  a  judgment  of  ouster  and  exclusion 
by  default.  It  has  already  been  mentioned  in  the  remarks  upon  section 
six,  and  the  object  of  it  explained. 

Sect.  XV.  and  XVI.  Apply  to  writs  of  error  in  such  cases.  It  appears 
to  be  proper  that  the  judgments  of  the  courts  of  common  pleas  upon  writs 
of  quo  warranto  should  be  liable  to  revision  as  in  other  cases,  but  the 
difficulty  is  to  provide  the  means  of  doing  it  in  such  manner  as  to  secure 
as  far  as  possible  the  just  rights  of  the  parties.  In  the  case  of  an  annual 
office,  a  writ  of  error  prosecuted  according  to  the  ordinary  course  of  prac- 
tice, might  be  made  the  means  of  frustrating  entirely  a  judgment  of  the 
court  of  common  pleas  against  a  defendant.  To  obviate  this  difficulty  the 
writ  should  be  made  returnable  forthwith,  and  be  determined  at  the  first 
term.  This  we  propose  in  section  sixteen.  This  provision  will  not  in- 
terrupt the  ordinary  course  of  the  business  of  the  supreme  court  more 
than  the  present  practice  upon  informations  in  nature  of  a  writ  of  quo 
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warranto.  This  consideration  may  justify  the  preference  given  over  the 
rights  of  other  suitors  in  that  court.  But  ought  the  writ  of  errors  to  su- 
persede the  execution  of  the  judgment  against  a  defendant  in  these  cases  ? 
It  may  safely  be  assumed  that  the  judgment  of  the  court  of  common  pleas 
is  at  least  prima  facie  evidence  of  the  right,  and  it  is  certainly  safer  to  as- 
sume it  as  the  ground  of  a  rule,  than  the  opinion  or  affidavit  of  the  party 
suing  a  writ  of  error;  still  there  may  be  cases  in  which  the  court  below 
may,  in  the  exercise  of  a  sound  discretion,  think  it  just  to  apply  the  ordi- 
nary rule  in  cases  of  writs  of  error ;  with  these  views  the  fifteenth  section 
is  submitted. 

Sect.  XVII.  In  proceedings  upon  writs  of  quo  warranto,  it  is  usual  to 
impose  a  fine.  This  in  most  cases  is  merely  nominal.  In  some  of  the 
states,  the  courts  are  authorized  to  inflict  severe  penalties  for  the  usurpa- 
tion or  abuse  of  corporate  franchises.  It  appeared  to  us  best  to  confine 
the  quo  warranto  to  the  trial  of  the  right,  and  this  proviso  is  proposed 
with  that  view,  and  for  the  purpose  of  removing  any  doubt  which  other- 
wise might  exist  in  the  cases  mentioned. 

2.     MANDAMUS. 

Sect.  XVIII.  The  remainder  of  this  bill  relates  to  writs  of  mandamus. 
The  eighteenth  section  extends  jurisdiction  in  certain  cases,  to  the  courts 
of  common  pleas.  The  reason  of  this  alteration  already  has  been  suffi- 
ciently stated. 

Sect.  XIX.  Is  designed  to  secure  uniformity  in  the  motive  of  the  seve- 
ral courts. 

Sect.  XX.  to  XXIV.  Are  derived  in  substance  from  the  statute  9  Anne, 
ch.  20,  as  applied  to  the  supreme  court  they  alter  the  practice. 

Sect.  XXV.  and  XXVI.  Are  new.  They  are  necessary  to  enable  the 
supreme  court  conveniently  to  exercise  their  jurisdiction  when  the  return 
to  the  writ  is  traversed  ;  as  the  law  now  is,  the  return  is  taken  by  the 
court  to  be  true,  and  the  party  desiring  to  falsify  it,  is  put  to  his  action  on 
the  case  for  a  false  return. 

Sect.  XXVII.  to  XXXI.  Are  in  part  new,  and  in  part  derived  from  the 
statute  9  Anne,  ch.  20,  and  from  a  recent  statute  in  England. 

Sect.  XXXII.  and  XXXIII.  Apply  to  writs  of  error.  The  remarks 
made  upon  sections  fifteen  and  sixteen,  are  in  part  applicable  to  these  sec- 
tions ;  but  the  nature  of  this  proceeding  requires  in  some  respects  different 
provisions. 


Remarks  on  the  bill  entitled,  "  An  Act  relating  to  the  Juris- 
diction and  Powers  of  the  Courts."  Reported  9th  Janu- 
ary 1835. 

(See  Act  of  10th  June  1836,  antea,  p.  627.) 

Sect.  I.  The  first  section  is  derived  from  the  thirteenth  section  of  the 
act  of  22d  Mav  1722.      1  Smith's  Laws  139. 
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Sect.  II.  Is  taken  from  the  first  section  of  the  act  of  20th  March  1810. 
5  Smith's  Laws  158. 

Sect.  III.  The  third  section  is  new  in  terms,  but  the  principle  is  to  be 
found  in  the  old  law.  The  statute  of  13  Edward  I.,  c.  24  (enacted  A. 
D.  1285),  declares,  "  that  whensoever,  from  henceforth,  it  shall  fortune  in 
the  chancery,  that  in  one  case  a  writ  is  found,  and  in  like  case  falling 
under  like  law,  and  requiring  like  remedy,  is  found  none,  the  clerks  of 
the  chancery  shall  agree  in  making  the  writ;  or  the  plaintiffs  may  adjourn 
it  until  the  next  parliament ;  and  let  the  cases  be  written  in  which  they 
cannot  agree  ;  and  let  them  refer  themselves  until  the  next  parliament ; 
by  consent  of  men  learned  in  the  law,  a  writ  shall  be  made,  lest  it  might 
happen  after  that,  the  court  should  long  time  fail  to  minister  justice  unto 
complainants."  This  part  of  the  statute  has  been  declared  by  the  judges 
of  the  supreme  court  to  be  in  force  in  this  state.  We  have  no  general 
chancery,  however  ;  and  according  to  the  opinion  of  the  supreme  court  in 
a  recent  case,  Martzell  v.  Stauffer,  3  Penns.  Rep.  402,  "  it  is  the  duty  of 
the  courts  themselves,  so  to  fashion  our  remedies,  as  to  administer 
relief  to  suitors  according  to  the  exigency  of  their  business,"  &c.  To 
maintain  uniformity  in  legal  proceedings  among  the  various  tribunals  of  this 
commonwealth,  and  prevent  that  conflict  of  practice  which  is  often  found 
inconvenient  for  the  community,  it  seems  to  us  proper  that  the  supreme 
court  should  possess  the  power  anciently  given  to  the  chancellor  of  En- 
gland, 3  Bl.  Comm.  51,  of  devising  such  new  writs  and  forms  of  pro- 
ceeding, as  in  their  opinion  shall  be  necessary  or  convenient  for  the  due 
administration  of  justice.  They  possess,  at  present,  the  power  of  revising 
all  inferior  courts  in  this  and  other  respects  ;  but  without  interfering  with 
their  authority  as  a  court  of  error,  it  appears  to  us  that  much  will  be 
gained  by  giving  them  power  to  provide,  by  general  rules,  in  the  first  in- 
stance, for  any  deficiency  in  the  remedial  law. 

Sect.  IV.  to  VI.  The  next  three  sections  relate  to  the  same  subject. 
The  fourth  forbids  any  regulation  which  may  interfere  with  the  trial  by  jury, 
and  the  fifth  requires  notice  thereof  to  be  given  to  the  governor,  for  the 
information  of  the  legislature,  at  their  next  session.  These  provisions 
will  prevent  the  possibility  of  any  unconstitutional  or  unfit  regulation 
being  carried  into  effect. 

Sect.  VII.  and  VIII.  Are  taken  from  the  act  of  1722,  sections  eleven 
and  sixteen,  with  such  alterations  as  are  necessary  to  adapt  the  provi- 
sions to  our  present  form  of  government. 

Sect.  IX.  and  X.*  Are  compiled  from  the  seventh  section  of  the  act 
of  13th  April  1791.     3  Smith's  L.  30. 

Sect.  XI.  This  section  appeared  to  us  necessary,  for  the  purpose  of 
removing  doubts  respecting  the  power  of  the  supreme  court  to  issue  writs 
of  mandamus  to  inferior  tribunals.  This  authority,  which  is  sometimes 
essential  to  the  adequate  administration  of  justice,  ought,  we  think,  to  be 
possessed  by  the  supreme  court, — at  present  the  highest  judicial  tribunal 
in  the  commonwealth. 


■     Section  ten  of  the  report  of  the  commissioners  was  omitted  by  the  legislature. 
The  remarks  upon  section  eleven  will  refer  to  section  ten  of  the  law,  and  so  on. 
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Sect.  XII.  Is  adopted  from  the  fourth  section  of  the  act  of  11th  March 
1809,  5  Smith's  L.  15,  with  an  addition,  authorizing  the  supreme  court 
to  order  execution,  if  they  shall  see  cause,  which  may  sometimes  be  ex- 
pedient. 

Sect.  XIII.*  Is  taken  from  the  twenty-first  section  of  the  act  of  1722. 

Sect.  XlV.f  In  this  section,  we  have  endeavoured  to  provide  for  the 
cases,  in  which  it  appeared  to  us  expedient  to  authorize  the  supreme 
court  to  proceed  according  to  the  manner  of  a  court  of  chancery  ;  begin- 
ning with  the  instances  mentioned  if!  the  constitution.  The  views  we 
have  taken  upon  this  subject,  have  been  so  fully  expressed  in  our  general 
report,  as  to  render  comment  in  this  place  unnecessary. 

Sect.  XV.  and  XVI.  Declare  the  jurisdiction  and  powers  of  the  courts 
of  oyer  and  terminer,  whether  concurrently  with  the  quarter  sessions,  or 
exclusively  of  those  courts.  The  enumeration  of  crimes  cognizable  in 
the  courts  of  oyer  and  terminer,  is  taken  from  the  acts  of  1718,  1  Smiths 
L.  105,  and  22d  April  1791,  3  Smiths  L.  187. 

Sect.  XVII.  and  XVIII.  Relate  to  the  courts  of  quarter  sessions,  and 
have  been  compiled  from  the  act  of  1722,  with  some  additions. 

Sect.  XIX.  Is  compiled  from  the  eighth  section  of  the  act  of  1722. 

Sect.  XX.  The  twentieth  section  was  originally  presented  to  the  le- 
gislature and  adopted  as  a  part  of  the  act  relating  to  orphans'  courts,  in 
pursuance  of  the  sixth  resolution  "  relative  to  a  revised  code  of  Pennsyl- 
vania," which  directed  us  to  report  upon  the  subject  of  the  orphans' 
courts  at  the  then  next  session  of  the  legislature. ,  We  have  now  trans- 
ferred the  provision  to  the  present  bill,  in  order  that  it  may  embrace  all 
the  courts  constituted  by  the  authority  of  this  commonwealth,  having 
original  jurisdiction. 

Sect.  XXI.  Is  derived  from  the  thirteenth  section  of  the  act  of  1722  ; 
the  powers  therein  given  being  here  extended  to  all  the  courts. 

Sect.  XXII.  Declares  that  all  the  said  courts  have  power  to  establish 
rules  of  practice.  The  act  of  25th  September  1786,  2  Smiths  L., 
section  six,  is  declaratory  of  the  power  of  the  supreme  court  in  this  res- 
pect. The  authority  of  the  courts  of  common  pleas  has  several  times 
been  affirmed  by  the  supreme  court.  Barry  v.  Randolph,  3  Binn.  277  ; 
Vanatta  v.  Anderson,  3  Binn.  417  ;  Snyder  v.  Bauchman,  8  Serg.  $• 
Rawle  336. 

Sect.  XXIII.  Is  derived  from  the  twenty-third  section  of  the  act  of 
1722. 

Sect.  XXIV.  to  XXVIII.  The  five  following  sections  relate  to  the 
subject  of  punishment  for  contempts  of  courts,  and  are  compiled,  without 
any  alteration  of  substance,  from  the  act  of  3d  April  1809.  5  Smiths  L. 
155. 


f  An  addition  was  made  to  the  thirteenth  section  in  the  report  (twelfth  of  the 
law),  by  the  legislature  constituting  a  mayor's  court  for  the  district  of  the  Northern 
Liberties,  Spring  Garden  and  Kensington  in  the  county  of  Philadelphia. 

t  An  alteration  was  made  by  the  legislature  in  the  fourteenth  section  of  the  re- 
port, (thirteenth  of  the  law)  by  restricting  a  portion  of  the  powers  given  in  the  report 
to  all  the  courts,  to  the  supreme  court  and  the  common  pleas  of  Philadelphia  county. 


COMMISSIONERS  TO  REVISE  THE  CIVIL  CODE.      817 

(Judiciary — Act  of  16th  June  1836.) 

Sect.  XXIX.  The  twenty-ninth  and  final  section  of  this  bill,  is  taken 
from  the  acts  of  28th  March  1808,  4  Smith's  L.  531,  and  18th  February 
1822.     Smith's  L.  490. 


3uvitn. 

(See  JUDICIARY,  antea,  p.  785.) 


3Limit$t8. 

Remarks  upon  the  bill  entitled,  "  An  Act  relating  to  Inns, 
Taverns  and  Retailers  of  Vinous  and  Spirituous  Liquors." 
Reported  '30th  December  1833. 

(See  Act  of  11th  March  1834,  antea,  p.  372.) 

In  compiling  this  bill,  we  have  examined  nearly  thirty  acts  of  assembly, 
many  of  which  appear  to  be  repealed,  and  others,  for  the  most  part,  sup- 
plied 6%  obsolete.  All  that  is  valuable,  we  believe,  will  be  found  in  the 
following  sections  : 

Sect.  I.  This  section  is  derived  from  the  act  of  8th  March  1815,  sec- 
tion one,  and  the  act  of  7lh  April  1830. 

Sect.  II.  From  the  acts  of  12th  April  1825,  and  10th  April  1826. 

Sect.  III.  From  the  act  of  7th  April  1830,  section  two. 

Sect.  IV.  From  the  same  act,  section  one. 

Sect.  V.  From  the  same  act,  section  two. 

Sect.  VI.,  VII.  and  VIII.  Same  act,  section  three. 

Sect.  IX.  Is  new  in  terms,  but  implied  by  the  act  of  7th  April  1830, 
section  three. 

Sect.  X.  Act  of  7th  April  1830,  section  four. 

Sect.  XI.  Act  of  7th  April  1830,  section  six. 

Sect.  XII.  Act  of  15th  February  1832,  section  two. 

Sect.  XIII.,*  XIV.  and  XV.  Are  from  the  act  of  7th  April  1830,  sec- 
tion ten. 


*  The  thirteenth  section  of  the  report  of  the  commissioners  was  altered,  and  the 
fourteenth  and  fifteenth  sections  of  the  report  were  omitted  by  the  legislature.  The 
remarks  upon  the  sixteenth  section  of  the  report,  have  reference  to  the  fourteenth 
section  of  the  law,  and  so  on. 

n.— 100 
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Sect.  XVI.  Act  of  8th  March  1815;  and  see  act  of  22d  April  1794, 
section  one. 

Sect.  XVII.  Acts  of  1794,  section  two;  30th  March  1811,  section 
twenty. 

SfcCT.  XVIII.  Act  of  30th  March  1811,  section  twenty. 

Sect.  XIX.  Act  of  1710,  section  three.     1  Smith's  L.  74. 

Sect.  XX.,  XXI.  and  XXII.  Act  of  22d  April  1794,  and  see  acts  of 
25th  September  1786,  section  ten,  and  9th  February  1751,  section  two. 

Sect.  XXIII.  Act  of  26th  March  1721,  section  three. 

Sect.  XXIV.  Act  of  26th  August  1721,  section  three.  We  have  con- 
fined this  section  to  the  case  of  credit  for  liquors,  omitting  "  other  inn  or 
tavern  reckonings."  Vide  1  Browne's  Rep.  147;  5  Serg.  #■  Reticle's 
Rep.  139. 

Sect.  XXV.  Act  of  1721,  section  five.     1  Smith  128. 

Sect.  XXVI.  Is  adopted  from  the  act  of  1710  (1  Smith's  L.  73),  with 
some  alterations.  It  is  especially  intended  to  secure,  more  effectually,  the 
revenue  which  should  result  from  this  source,  as  well  as  to  add  a  more 
effectual  sanction  to  the  decrees  of  the  courts  revoking  licenses  which 
have  been  used  for  unlawful  purposes. 

Sect.  XXVII.  Act  of  7th  April  1820,  section  nine,  and  vide  30th 
March  1811,  section  twenty;  5  Smith's  L.  232;  19th  May  1783,  sec- 
tion twenty-three. 

Sect.  XXVIII.  Act  of  30th  March  1811,  section  twenty. 

Sect.  XXIX.  Act  of  7th  April  1830,  section  eight. 


HUmatfcB  antr  p^afittttal  Brttuftartrs, 

Remarks  on  the  bill  entitled,  "An  Act  relating  to  Lunatics 
a?id  Habitual  Drunkards."     Reported  23d  March  1835, 

(See  Act  of  13th  June  1836,  antea,  p.  650.) 

In  our  last  report  to  the  legislature,  we  submitted  some  general  remarks 
upon  the  authority  of  the  courts  in  the  case  of  persons  non  compotes 
mentes,  in  connexion  with  the  subject  of  chancery  jurisdiction  and  powers, 
to  which  we  beg  leave  to  refer.  We  then  added  that  we  had  prepared  a 
bill  on  this  subject,  which  we  hoped  would  be  found  to  contain  some  essen- 
tial improvements  in  the  law. 

The  bill  now  submitted,  incorporates  with  the  proceedings  in  lunacy, 
those  which  have  been  authorized  by  the  legislature  in  the  case  of  habitual 
drunkenness ;  the  subjects,  as  it  appears  to  us,  being  so  nearly  akin  to 
each  other,  that  they  may  properly  be  treated  as  one.  The  only  acts  of 
assembly  to  be  found  on  our  statute  books  in  relation  to  either  of  these, 
are  the  acts  of  1794  (relating  to  contracts  of  lunatics  unexecuted),  of  1814 
and  1818  (relating  to  the  sale  and  mortgage  of  their  lands),  and  the  acts 
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of  1819  and  1822  (relating  to  habitual  drunkards).  The  act  of  1819,  au- 
thorizing proceedings  in  the  case  of  habitual  drunkards,  refers  to  the  pro- 
ceedings in  the  case  of  lunacy.  In  compiling  this  act  and  that  of  2d  April 
1822,  il  became  necessary  either  to  pursue  the  same  course  of  reference, 
or  to  provide  expressly  and  in  detail,  the  method  of  proceeding.  It  ap- 
peared to  us  better,  upon  the  whole,  to  consolidate  into  one  bill,  the  pro- 
visions relating  to  lunatics  and  habitual  drunkards,  and  to  direct  specifi- 
cally the  mode  of  proceeding ;  because,  the  proceedings  in  lunacy  are  not 
familiar  to  the  public,  or  even  to  the  legal  profession  in  all  eases,  and 
principally  because  those  proceedings  require  revision  and  amendment  to 
adapt  them  to  the  present  time,  and  the  constitution  and  organization  of 
our  courts,  and  some  valuable  proceedings  have  suggested  themselves  to 
us,  or  been  suggested  in  other  quarters,  which  we  are  desirous  to  add  to 
our  laws.  This  bill,  then,  will  be  found  to  contain  the  material  provisions 
of  the  case  of  lunacy  or  habitual  drunkenness,  arranged  under  the  follow- 
ing heads,  viz.  : 

I.  Of  the  commission  of  lunacy  or  habitual  drunkenness,  and  the  inquisi- 
tion held  thereon. 

II.  Of  the  traverse  of  an  inquisition. 

III.  Of  the  appointment  of  committees ;  and  herein  of  appointment  by 
foreign  authority. 

IV.  Of  the  authority  and  duties  of  a  committee;  and  herein  of  the  sale 
and  mortgage  of  real  estate  and  executing  the  contracts  of  lunatics,  &c. 

V.  Of  the  proceedings  in  civil  actions  against  lunatics. 

VI.  Of  criminal  proceedings  against  lunatics. 

VII.  Of  superseding  a  commission  of  lunacy. 

VIII.  Penalty  on  innkeepers  selling  to  habitual  drunkards. 

Sect.  I.  and  II.  The  first  and  second  sections  declare  the  jurisdiction 
of  the  courts  in  cases  of  lunacy  and  habitual  drunkenness.  It  will  be  seen 
that  throughout  the  bill  the  court  of  common  pleas  alone  is  named.  The 
supreme  court  has,  by  the  constitution,  original  jurisdiction  in  cases  of  lu- 
nacy, concurrently  with  the  common  pleas,  but  the  difficulties  in  the  way 
of  a  suitable  exercise  of  their  powers,  in  this  respect,  of  which  the  inability 
to  issue  a  venire  in  case  of  a  traverse,  except  in  the  county  of  Philadel- 
phia, may  be  mentioned  as  an  instance,  and  the  press  of  other  business 
in  that  court,  are  such,  that  we  have  thought  it  best  to  facilitate  and  im- 
prove the  method  of  proceeding  in  the  common  pleas,  so  as  to  induce 
professional  persons  and  others  to  resort  to  that  tribunal,  leaving  the  su- 
preme court  to  act  as  a  court  of  appeal  merely,  for  which  it  is  belter  fitted 
by  its  present  arrangements.  We  have  experienced  some  difficulty  in 
settling  the  jurisdiction  of  the  several  courts  of  common  pleas.  Ordina- 
rily the  place  of  residence  of  the  person  alleged  to  a  lunatic,  ascertains  the 
jurisdiction,  as  the  jury  must  come  from  the  county  :  there  are  cases,  how- 
ever, in  which  the  lunatic  is  confined  in  a  hospital  or  asylum  in  another 
county,  and  in  such  cases,  his  domicil  is  considered  by  the  law  to  be  still 
in  the  county  from  which  he  was  removed.  Provision  is  made  for  this 
case  in  the  first  clause  of  the  second  section.  It  may  happen  that  a  lunatic 
foreigner  or  citizen  of  another  state  may  be  here  without  having  acquired 
a  residence  ;  authority  in  such  case  is  given  to  the  court  of  the  county  in 


820  EXPLANATORY  REMARKS  OF  THE 

(Lunatics  and  Habitual  Drunkards- — Act  of  13th  June  1836.) 

which  he  may  be,  by  the  second  clause  of  that  section.  The  third  clause 
provides  for  the  case  of  an  inhabitant  of  this  commonwealth,  absent  there- 
from and  alleged  to  be  a  lunatic.  We  trust  that  these  sections  will  be 
found  to  settle  the  jurisdiction  of  the  courts  upon  proper  principles,  and 
with  convenient  method. 

Sect.  III.  In  this  section  we  have  given  the  form  of  a  commission 
which  is  shorter  and  more  simple  than  that  in  present  use. 

Sect.  IV.  Is  adopted  from  the  first  section  of  the  act  of  1819,  relating 
to  habitual  drunkards,  and  applied  to  both  classes  of  persons. 

Sect.  V.  We  propose  in  this  section  an  alteration  of  the  present  prac- 
tice, by  authorizing  the  court  to  appoint  one  or  mere  commissioners  ;  at 
present  three  are  always  appointed  ;  we  perceive  no  necessity  for  adhering 
to  this  number;  it  adds  to  the  expense,  and  often  occasions  delay  with- 
out any  correspondent  advantage  that  we  can  discover. 

Sect.  VI.  This  section  requires  the  court  to  make  an  order  respecting 
notice  to  the  party,  of  the  execution  of  the  commission.  We  think  it 
right  that  notice  should  be  given  in  all  cases,  in  which  it  is  practicable 
and  convenient ;  but  there  are  cases  in  which  notice  cannot  be  given  di- 
rectly to  the  party  without  greater  mischief  than  can  be  supposed  for  a 
contrary  course,  and  others  in  which  it  is  not  practicable.  We  think  it 
ought  to  be  left  to  the  court,  who  will  have  the  whole  subject  before  them, 
to  direct  the  extent  and  manner  of  notice. 

Sect.  VII.  The  object  of  this  section  is  to  authorize  the  commission- 
ers to  direct  a  less  number  than  twenty-four  jurymen  to  be  summoned, 
when  it  is  probable  there  will  be  no  difficulty  in  the  case,  and  when  the 
estate  of  the  party  is  small. 

Sect.  VIII.  and  IX.  These  provisions  are  also  new,  and  are  suggested 
by  us  for  reasons  similar  to  those  already  mentioned.  The  expenses  of 
commissions  of  lunacy  have  frequently  been  complained  of,  and  not  with- 
out some  reason,  since  to  persons  of  small  means,  they  operate  to  prevent 
a  resort  to  this  method  of  providing  for  the  party.  We  think  that  justice 
should  not  be  inaccessible  to  any  class  or  description  of  persons,  and  if 
the  present  machinery  of  commissioners  and  an  inquest  is  too  costly  for 
persons  of  limited  means,  some  other  method  should  be  devised.  We 
propose  that  which  is  contained  in  the  eighth  section,  as  calculated  to 
effect  the  desired  object.  The  ninth  section  authorizes  the  court  in  such 
case  to  require  payment  of  the  costs  by  the  relator  or  person  prose- 
cuting the  inquiry,  if  it  shall  appear  that  the  proceeding  was  instituted 
without  probable  cause.  This  provision  appears  to  us  necessary  to  pre- 
vent an  abuse  of  the  privilege  granted  in  the  preceding  section. 

Sect.  X.  and  XI.  Relate  to  the  compensation  of  commissioners  and 
jurymen.  The  first,  it  appears  to  us,  must  be  left  to  the  courts,  who  will 
be  governed  by  circumstances  in  determining  the  amount.  If  the  estate 
be  small,  or  the  case  such  as  not  to  require  a  protracted  investigation,  there 
will  probably  be  but  one  commissioner,  and  the  allowance  to  him  will  be 
small.  In  the  case  of  jurymen,  a  certain  rate  is  prescribed  if  there  be  but 
one  meeting,  and  a  larger  allowance  if  they  shall  be  employed  more  than 
one  day. 

Sect.  XII.  Is  taken  from  the  statute  2  and  3  Edw.  6,  c.  8,  sect.  6, 
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which  certainly  is  in  force  in  this  state,  although  it  seems  to  have  been 
overlooked  by  the  judges  of  the  supreme  court  in  their  report. 

Sect.  XIII.  Contains  a  salutary  provision,  which  we  have  adopted 
from  a  recent  British  statute.     0  Geo.  4,  c.  53,  sect.  4. 

Sect.  XIV.  and  XV.  Are  in  accordance  with  the  established  practice 
in  cases  of  lunacy,  and  with  the  act  of  1819,  relating  to  habitual  drunkards. 

Sect.  XVI.  to  XVIII.  Declare  the  effect  of  the  appointment  of  a  com- 
mittee. Section  sixteen  is  in  conformity,  it  is  believed,  with  the  establish- 
ed law  and  practice.  In  the  seventeenth  and  eighteenth  sections,  we  have 
placed  the  appointment  of  committees  by  foreign  -authority,  upon  the  same 
footing  as  that  of  foreign  guardians  is  now  placed  by  the  act  of  1832,  re- 
lating to  orphans'  courts.  As  far  as  we  have  any  knowledge  of  the  prac- 
tice of  other  states,  they  do  not  admit  an  appointment  of  a  committee  here, 
to  have  any  effect  within  their  jurisdiction.  It.  appears  to  us  proper  that 
the  same  rule  should  prevail  here.  It  is  plainly  right  that  the  persons  of 
residents  of  this  commonwealth,  should  not  be  liable  to  control  by  virtue 
of  any  commission  of  lunacy  issued  by  any  authority  out  of  the  common- 
wealth ;  and,  although  it  would  perhaps  be  well  if  some  general  rule  of 
comity  were  established  throughout  the  union,  which  would  give  effect  to 
such  a  commission  in  respect  to  the  property  within  this  commonwealth, 
of  lunatics  residing  out  of  it ;  and  the  remark  may  be  extended  to  the  an- 
alogous cases  of  administration  and  guardianship  ;  yet  in  the  absence  of 
such  rule,  it  is  proper,  we  think,  that  the  legislation  of  this  commonwealth 
should  stand  upon  the  same  footing  as  that  of  other  states. 

Sect.  XIX.  Is  new.  The  provision  is  adopted  from  the  orphans'  court 
law,  section  four. 

Sect.  XX.  and  XXI.  From  the  second  section  of  the  act  of  1819, 
which  is  made  general. 

Sect.  XXII.  to  XXXIII.  The  twelve  following  sections  relate  to  the 
power  of  the  committee  to  sell  or  mortgage  the  real  estate  of  a  lunatic  or 
habitual  drunkard.  They  are  derived  from  the  acts  of  February  7th,  1814, 
and  January  19th,  1822  ;  with  some  new  additions  and  alterations  princi- 
pally derived  from  the  provisions  in  the  orphans'  court  law,  relating  to  the 
sale  of  the  real  estate  of  intestates,  &c. 

Sect.  XXXIV.  This  provision  is  also  taken  from  the  act  of  1832,  and 
appears  to  us  to  be  proper  for  the  case  of  committees. 

Sect.  XXXV.  to  XXXVIII.  The  four  following  sections  are  derived 
from  the  act  of  14th  April  1794,  and  provides  a  method  for  enforcing  con- 
tracts made  by  persons  who  afterwards  became  lunatics  or  habitual  drunk- 
ards for  the  sale  of  real  estate,  with  certain  alterations  in  the  mode  of  pro- 
ceeding adopted  from  the  fifteenth  and  three  following  sections  of  the  act 
of  24th  February  1834. 

Sect.  XXXIX.  Is  new.  It  is  designed  to  supply  a  convenient  method 
for  carrying  into  effect  contracts  made  by  persons  who  afterwards  became 
lunatics  or  habitual  drunkards  for  the  purchase  of  real  estate. 

Sect.  XL.  to  LXII.  These  sections  relate  to  the  settlement  of  the 
accounts  of  committees,  and  are  principally  adopted  from  the  provisions 
in  the  orphans'  court  act,  relative  to  the  settlement  of  accounts  by  guar- 
dians. 
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Sect.  XLIII.  In  this  section  we  have,  by  a  general  provision,  conferred 
upon  the  common  pleas  all  the  authority  over  committees  which  is  pos- 
sessed by  the  orphans'  court  in  respect  to  guardians.  As  the  cases  are 
nearly  the  same,  it  appeared  to  us  that  a  reference  to  the  well  ascertained 
jurisdiction  of  the  orphans'  court  would  be  convenient. 

Sect.  XLIV.  The  next  head  of  the  bill  relates  to  proceedings  in  civil 
actions  against  lunatics.  The  provisions  are  altogether  new  to  our  law, 
but  we  trust  they  are  of  a  character  to  meet  with  the  approbation  of  the 
legislature  and  the  community.  We  apprehend  that  we  shall  not  be  ex- 
pected to  vindicate  the  propriety  of  the  provision  in  section  forty-four, 
which  forbids  the  arrest  or  imprisonment  of  any  person  found  by  inquisi- 
tion to  be  a  lunatic.  It  is  perhaps  remarkable  that  the  law  should  not 
have  been  altered  before  this  period.  Still,  as  an  inquisition,  taken  ex 
parte,  as  it  must  be,  ought  not  to  be  binding  upon  creditors,  and  as  the  de- 
fendant may  be  restored  to  a  sound  mind,  we  have  in  section  forty-seven, 
authorized  the  court,  upon  affidavit,  to  order  the  defendant  to  be  held  to 
bail,  if  he  be  in  other  respects  liable. 

Sect.  XLVIII.  to  LV.  The  eight  following  sections  are  derived  from 
a  recent  British  statute  (7  Geo.  4,  c.  57)  which  we  think  does  credit 
to  the  legislation  of  that  enlightened  country.  The  design  is  to  provide 
for  the  case  of  persons  arrested  or  imprisoned  in  civil  actions,  who  shall 
appear  to  be  of  unsound  mind.  It  will  be  remarked  that  the  forty-fourth 
section  of  this  bill  prohibits  imprisonment  in  the  case  of  a  person  found 
by  inquisition  to  be  a  lunatic,  except  under  the  circumstances  stated  in 
the  forty-seventh  section.  It  may  happen  however  that  the  plaintiff  and 
officer  may  both  be  ignorant  of  the  fact  of  such  inquisition,  and  it  will 
more  frequently  happen  that  no  inquisition  has  been  held  in  relation  to  a 
person,  who  may  nevertheless  be  unquestionably  insane.  If  a  person  in 
such  a  situation  should  be  committed  to  prison,  either  upon  a  capias  ad 
respondendum  or  on  final  process,  it  is  the  design  of  these  sections  to 
supply  a  method,  by  which  he  may  be  discharged,  without  impairing  the 
rights  of  the  plaintiff  in  the  action,  or  of  any  other  creditors.  We  have 
added  some  provisions  to  those  in  the  British  statute  and  modified  others, 
so  as  to  render  them  more  guarded,  and  as  we  hope  more  convenient  in 
practice. 

Sect.  LVI.  and  LVII.  In  these  sections,  also,  we  propose  an  alteration 
in  the  law  which  we  trust  will  be  acceptable.  The  rule  of  law  with  respect 
to  bail  is  so  firmly  fixed,  that  the  judges  have  been  under  the  necessity  of 
determining  that  the  fact  of  the  lunacy  of  a  defendant  was  not  a  sufficient 
reason  for  exonerating  his  bail,  and  consequently  that  the  bail  must  sur- 
render him  to  prison  or  pay  the  debt  for  him,  though  in  some  recent  cases 
in  England  they  have  enlarged  the  time  for  rendering  a  defendant,  under 
such  circumstances.  We  think  that  the  time  has  arrived  for  removing 
what  we  cannot  but  consider  a  blemish  upon  the  law.  If  it  be  right  to 
disallow  the  arrest  or  imprisonment  of  a  lunatic  in  a  civil  action,  the  same 
principles  would  authorize  the  discharge  of  bail  given  for  him,  whether  he 
was  found  to  be  a  lunatic  before  or  after  the  giving  of  bail.  We  propose 
therefore  to  authorize  a  summary  inquiry  into  the  circumstances,  and  if 
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the  court  shall  be  satisfied  of  the  truth  of  tbe  allegations  on  the  part  of  the 
bail,  to  allow  the  bail  to  be  exonerated. 

Sect.  LVIII.  to  LXII.  The  five  following  sections  relate  to  the  subject 
of  criminal  proceedings,  against  persons  who  were  lunatics  at  the  time  of 
the  Commission  of  the  offence  with  which  they  are  charged,  or  who  af- 
terwards became  so.  These  suggestions,  like  those  under  the  preceding 
head,  are  derived  from  a  recent  British  statute  (39  and  40,  Geo.  3,  c.  94), 
the  provisions  of  which  are  so  much  in  conformity  with  the  dictates  of 
reason  and  philanthropy,  that  it  is  a  matter  of  some  surprise  to  us  that 
they  have  not  heretofore  been  adopted  in  this  commonwealth.  They  re- 
quire little  remark  in  explanation.  We  have  made  some  alterations  to  ac- 
commodate them  to  our  practice.  The  sixty-first  section  is  new.  It  ap- 
peared to  us  that  considering  the  unsuitableness  of  the  county  prisons  in 
general,  as  asylums  for  lunatics,  and  the  want  of  proper  places  for  the  care 
of  those  unhappy  persons,  in  which  they  could  be  detained  under  the  pub- 
lic authority,  a  provision  authorizing  the  court  to  deliver  them  to  their 
friends,  or  in  default  of  such,  to  the  overseers  of  the  poor,  on  sufficient  se- 
curity beinu  given  for  their  restraint,  would  not  be  objectionable. 

Sect.  LXI1I.  to  LXV.  Relate  to  the  superseding  of  commissions  of 
lunacy  and  habitual  drunkenness.  The  sixty-third  section  is  taken  from 
the  act  of  1819,  and  applied  to  both  cases;  the  common  law  respecting  the 
supersedeas  in  cases  of  lunacy  being  the  foundation  of  our  statutory  pro- 
vision in  the  case  of  habitual  drunkenness.  In  the  sixty-fourth  section 
we  have  altered  the  common  law,  so  as  to  dispense  with  the  ancient  writ 
of  supersedeas,  which  appears  to  us  to  be  an  unnecessary  and  expensive 
form.  The  sixty-fifth  section  contains  the  provision  of  the  second  section 
of  the  act  of  1819,  somewhat  altered.  It  appeared  to  us  safer  to  declare 
that  the  superseding  of  the  commission  should  not  have  the  effect  of  ren- 
dering the  estate  of  the  person  liable  for  any  contract  made  previous  to 
the  order,  rather  than  in  the  words  of  the  act  to  say  positively  that  the 
estate  should  not  be  liable  for  such  contracts,  since  this  would  make  the 
inquisition  binding  in  all  cases  upon  strangers,  which  has  not  been  hitherto 
supposed  to  be  the  case. 

Sect.  LXVI.  Is  from  the  second  section  of  the  act  of  2d  April  1822. 

Sect.  LXV1I.  The  concluding  section  of  the  bill  declares  the  meaning 
of  the  word  "lunatic"  which  has  been  used  throughout  the  bill  for  the 
purpose  of  avoiding  the  frequent  repetition  of  the  words  idiot,  lunatic,  non 
compos  mentis,  persons  of  unsound  mind,  &c. 
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Remarks  upon  the  hill  entitled,  "  An  Act  relating  to  the  Lien 
of  Mechanics  and  others  upon  Buildings.  Reported  Ath 
January  1836. 

(See  Act  of  16th  June  1836,  antea,  p.  662.) 

The  acts  of  assembly  giving  a  specific  lien  on  buildings  for  work  done 
and  materials  furnished  for  them,  established  a  system  for  which  no  pre- 
cedent existed  in  our  own  or  the  English  law.  The  only  previous  in- 
stance of  a  character  at  all  similar,  is  to  be  found  in  the  act  of  1784,  re- 
lating to  persons  employed  in  building  and  repairing  vessels,  the  subject 
matter  of  which,  however,  differs  in  some  obvious  points  from  that  of  the 
act  of  1806,  although  the  phraseology  of  the  former  has  been  followed  in 
some  passages.  It  is  not  surprising,  therefore,  that  defects  have  been 
discovered  in  the  acts  in  question,  nor  that  great  difficulties  have  been 
experienced  by  the  courts  and  the  bar  in  giving  effect  to  the  design  of  the 
legislature. 

The  policy  of  the  system  has  been  often  and  seriously  questioned,  and 
doubts  have  been  frequently  expressed  whether  upon  the  whole  it  works 
well  even  for  those  for  whose  benefit  it  was  enacted,  since  it  tends  to 
clog  the  transfer  of  real  estate,  by  the  risk  in  which  it  involves  purchasers 
and  mortgagees.  The  example  set  by  this  state,  however,  has  been  fol- 
lowed in  some  others,  and  recently  by  congress,  in  relation  to  the  District 
of  Columbia,  by  the  adoption,  in  the  same  words,  of  the  act  of  1806  and 
1808.  Public  opinion  also  seems  favourable  to  a  continuance  of  the  sys- 
tem, since  the  lien  which,  by  the  act  of  1806,  was  confined  to  the  city 
and  county  of  Philadelphia,  has,  by  successive  acts,  been  extended  to 
thirty-nine  counties,  besides  several  boroughs  or  towns. 

It  is  deemed  best,  therefore,  to  retain  the  principal  features  of  the  ex- 
isting law,  with  such  modifications,  however,  as  may  tend  to  remove  the 
difficulties  alluded  to,  and  to  render  it  more  consonant  wiih  other  parts  of 
our  code. 

Skct.  I.  The  first  section  makes  the  provision  general.  It  has  already 
been  extended  over  the  principal  part  of  the  state,  rural  as  well  as  urban, 
and  we  see  no  reason  why  it  should  not  be  general.  If  it  should  not  be 
acceptable,  however,  in  any  county  or  place,  a  section  may  be  added  ex- 
cepting such  place.  We  have  in  this  section  omitted  the  enumeration  of 
particular  mechanics  and  material  men,  since  the  general  words  of  the  act 
of  1806  seemed  to  render  it  necessary. 

Sect.  II.  The  second  section  is  new  in  terms,  and  has  been  introduced 
for  the  purpose  of  removing  a  difficulty  which  arose  very  early  after  the 
passage  of  the  act  of  1806.  That  act  says,  "every  dwellinghouse  or 
other  building  shall  be  subject,"  &c.  These  words  give  no  lien  to  the 
mechanics,  &c,  upon  the  ground  or  land  occupied  by  a  building,  or  ad- 
jacent to  it.     The  rule  of  the  common  law  is,  that   the  ownership  of  the 
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soil  carries  with  it  every  thing  erected  upon  it,  except  under  special  cir- 
cumstances ;  and  it  has  never  been  supposed  that  the  reverse  of  this,  viz. 
that  a  right  of  lien  upon  a  house  affected  the  ownership  of  the  soil,  coidd 
be  sustained  upon  any  sound  principle.  It  is  plain,  however,  that  a  lien 
upon  a  building  merely,  without  any  ownership  in,  or  control  over,  the 
soil  which  it  covered,  would  be  of  little  avail  to  the  mechanic;  and  even 
if  the  ground  under  the  building  were  supposed  to  pass  with  it,  the  value 
of  the  building  would  be  trifling,  in  most  situations,  if  deprived  of  the  use 
of  the  ground  immediately  adjacent  to  it.  Other  creditors,  however,  hold- 
ing mortgages  or  judgments,  disputed  the  right  of  lien  creditors  under  this 
law  to  more  than  the  mere  building,  or  at  all  events  to  more  than  the 
ground  actually  occupied  by  it.  The  construction  given  by  the  courts  of 
Philadelphia  to  this  provision,  was  perhaps  not  free  from  objection,  but 
it  certainly  tended  to  give  efficacy  to  these  liens,  which  it  was  the  design 
of  the  legislature  to  encourage.  They  held  that  the  lien  attached  not  only 
to  the  building  and  the  ground  occupied  by  it,  but  to  so  much  of  the  adjacent 
ground  as  was  necessary  and  proper  for  the  ordinary  purposes  of  the  build- 
ing. The  practice  of  many  years  has  been  in  accordance  with  this  view 
of  the  law.  A  recently  reported  decision,  however,  of  the  supreme  court 
at  Pittsburgh  (M'Donald  v.  Lindall,  reported  in  3  Rawle  492),  has  tended 
to  throw  some  doubt  upon  the  correctness  of  the  present  construction  of 
the  act,  and  at  all  events,  the  uncertainty  in  which,  by  the  practice,  the 
extent  of  the  lien  is  left,  seem  to  require  some  definite  legislative  provision. 
It  is  believed  that  it  was  the  intention  of  the  legislature  to  give  the  me- 
chanics and  material  men  the  benefit  of  a  lien  upon  a  building,  with  all 
the  appurtenances  that  confer  a  value  upon  it,  in  the  absence  of  any  ex- 
press stipulation  on  the  subject.  But  how  are  these  appurtenances  to  be 
ascertained  ?  Certainly  not  by  any  general  rule  to  be  laid  down  in  the 
first  instance.  A  dwellinghouse  in  a  city  or  borough,  for  example,  has 
usually  attached  to  it  a  lot  of  ground  of  sufficient  depth  for  the  usual  out- 
buildings, and  at  all  events  for  the  benefit  of  light  and  air.  A  barn  in  the 
country,  in  the  middle  of  a  field,  would  be  of  little  value,  if  there  were  no 
right  to  approach  it.  Almost  every  species  of  building  has  some  appur- 
tenances, which  vary  with  the  different  kinds  of  building.  If,  then,  it 
can  be  conceded  that  this  lien  extends  to  the  appurtenances  of  a  building, 
the  difficulty  will  still  remain  of  deciding  upon  the  extent  thereof.  It 
would  be  obviously  wrong  to  leave  it  to  the  lien  creditor  to  define  the  ex- 
tent of  his  lien  for  himself,  on  filing  his  claim.  Nor  is  there  at  present 
any  authority  in  the  court  to  interfere  before  the  proceeds  of  the  sheriff's 
sale  are  brought  in.  They  then  endeavour  to  do  justice  between  the  dif- 
ferent species  of  incumbrances,  by  apportioning  the  fund  among  them  ac- 
cording to  what  they  suppose  to  be  the  extent  of  their  respective  rights. 
But  if,  in  law,  the  lien  of  the  mechanic  is  limited,  as  it  must  be  some- 
where or  to  some  extent  of  ground,  the  sheriff,  upon  an  execution  on  his 
claim,  can  sell  no  more  than  to  that  extent,  and  the  purchaser  will  certain- 
ly be  in  doubt  about  the  extent  of  his  purchase. 

In  the  bill  now  submitted,  an  effort  has  been  made  to  obviate  the  diffi- 
culties alluded  to,  which   at  least,  as  respects  some  of  those  mentioned, 
will,  we  think,  be  found  successful.     It  is  proposed,  in  the  third  section, 
II.— 101 
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to  provide  that  the  prothonotary  shall  keep  a  docket,  in  which  all  the  pro- 
ceedings relating  to  mechanics'  liens  shall  be  contained.  The  object  is, 
by  concentrating  all  that  relates  to  particular  buildings,  to  facilitate  in- 
quiry and  notice.  In  the  fourth  section,  we  propose  that  the  owner  of  a 
piece  of  ground,  who  may  be  about  to  contract  for  the  erection  of  a  build- 
ing thereon,  may,  before  the  commencement  thereof,  designate  the  boun- 
daries of  the  lot,  so  as  to  fix  the  amount  which  shall  be  considered  as  ap- 
purtenant to  the  building.  To  this,  we  presume,  there  can  be  [no]  objec- 
tion, as  it  will  take  place  before  any  right  accrues  to  the  mechanic,  and 
is  to  be  entered  in  the  book  we  have  mentioned.  The  fifth,  sixth  and 
seventh  sections,  provide  for  the  case  of  the  owner  having  failed  to  make 
such  designation,  and  authorize  the  court,  on  the  application  of  any  per- 
son interested,  to  appoint  commissioners  to  examine  and  report  on  the 
proper  extent  of  these  appurtenances,  and  provide  for  the  due  execution 
of  their  duties  by  the  commissioners.  In  the  eighth  section,  power  is 
given  to  the  court  to  stay  execution  upon  any  judgment  or  other  proceed- 
ing, until  the  extent  of  the  boundaries  shall  be  designated  by  commission- 
ers as  aforesaid,  and  the  ninth  section  recognises  the  power  at  present 
exercised  by  the  courts,  of  apportioning  the  proceeds  of  a  sheriff's  sale 
of  real  estate  according  to  the  extent  of  the  several  liens. 

These  sections  have  been  framed  with  a  view  to  the  just  rights  of  the 
various  parties  interested,  as  well  judgment  creditors  and  mortgagees  as 
the  builders  and  owners  of  the  ground,  and  will  be  found,  we  think,  to 
provide  at  least  some  improvement  on  the  present  law,  by  relieving  the 
public  and  the  parties  from  the  frequent  and  protracted  litigation  to  which 
the  prevailing  uncertainty  respecting  the  extent  of  the  lien  gives  rise. 

Sect.  X.  Is  taken  from  the  first  section  of  the  act  of  1806. 

Sect.  XIII. *  In  the  thirteenth  section,  it  is  proposed  to  declare  certain 
points  to  be  essential  to  the  validity  of  a  claim.  The  object  of  filing  a 
claim,  is  to  give  notice  to  third  persons  of  the  names  of  the  parties,  the 
amount  alleged  to  be  due,  and  the  property  upon  which  the  lien  is  claim- 
ed. Unless  these  are  distinctly  stated,  it  is  obvious  that  the  notice  is  of 
little  value.  Many  claims,  however,  have  been  filed,  deficient  in  these 
essentials,  probably  from  want  of  sufficient  precision  in  the  law.  It  is 
believed  that  the  directions  of  this  section  can  be  followed  by  the  lien 
creditors  without  difficulty,  and  that  it  will  tend  to  facilitate  their  entering 
claims  without  professional  assistance. 

Sect.  XIV.  Alters  somewhat  the  provision  of  section  four,  of  the  act 
of  1831,  the  preamble  to  which  explains  the  necessity  of  the  provision. 
The  last  part  of  that  section,  which  says  that  the  several  buildings  shall 
be  liable  to  the  apportionment  made  by  the  claimant,  has  been  omitted  be- 
cause it  seems  objectionable  that  the  party  should  have  a  right  conclu- 
sively to  fix  the  liability  of  property  which  may  be  in  the  hands  of  a  third 
person ;  though  it  is  proper  that,  having  made  an  apportionment,  he 
should  be  bound  by  it  as  against  other  creditors  or  purchasers.     It  is  be- 

The  eleventh  section   of  the  report  of  the   commissioners  was  omitted  by  the 
legislature.-    The  remarks  to  section  thirteen  refer  to  section  twelve  of  the  law,  and 
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lieved  to  be  best  to  leave  the  correctness  of  the  apportionment  to  be  deter- 
mined by  the  court,  or  a  jury,  if  the  parties  interested  should  dispute  it. 

Sect.  XV.  In  this  section  the  provision  of  the  first  section  of  the  act 
of  1806,  is  materially  altered.  The  original  has  given  rise  to  great  doubt 
and  litigation;  besides  which,  it  is  believed  to  operate  injuriously  upon 
the  owners  of  property  and  incumbrancers,  by  the  uncertainty  in  which 
it  keeps  them  for  an  unnecessarily  long  period.  "  The  commencement 
of  the  building,"  from  which  the  two  years  begin  to  run,  does  not  afford 
that  general  rule  which  is  desirable;  some  few  buildings  requiring  more 
than  two  years  to  finish,  while  others  are  completed  in  much  less  time. 
Besides,  it  is  in  most  instances  very  difficult  for  third  persons  to  ascertain 
when  the  particular  work  was  performed,  or  materials  furnished,  from 
which  the  six  months  run :  consequently,  the  risk  of  purchasers  of  real 
estate  is  greatly  augmented.  The  limitation  in  the  section  now  suggested 
seems  more  simple  and  less  likely  to  embarrass.  As  long  as  the  building 
is  in  progress,  sufficient  notice  is  given,  and  the  period  of  six  months 
after  it  is  finished,  seems  to  give  ample  opportunity  for  the  filing  of  the 
lien. 

Sect.  XVII.  to  XIX.  These  sections  have  been  introduced  for  the  pur- 
pose of  giving  some  additional  notice  to  third  persons  interested,  of  the  pro- 
ceedings upon  a  claim.  The  provisions  of  the  existing  law  seem  to  be 
sufficient,  as  respects  the  owner  of  the  property  with  whom,  or  on  whose 
account,  the  contract  was  made,  but  they  are  strikingly  deficient  with  res- 
pect to  third  persons,  such  as  purchasers,  mortgagees,  judgment  creditors, 
and  other  mechanics  and  material  men,  since  they  provide  no  kind  of 
notice  to  them  while  they  may  be  greatly  prejudiced  by  the  proceeding. 
Frequently  the  owner  of  property  is  insolvent,  and  indisposed  to  contest 
the  amount  of  a  claim.  Sometimes  he  may  collude  with  the  claimant, 
and  a  judgment  may  thus  be  obtained  on  a  scire  facias  to  a  much  greater 
amount  than  the  justice  of  the  case  would  warrant;  whereas,  if  the  lien 
creditors  had  had  notice,  they  might  have  come  in  and  disputed  the  amount. 

But  how  is  notice  to  be  given  to  them  ?  Ought  they  to  be  made  parties 
to  the  suit,  as  is  required  in  chancery  in  England,  or  served  with  a  rule 
to  appear  and  take  defence  if  they  think  proper?  The  objection  to  this 
is,  that  it  imposes  on  the  claimant  great  expense  and  inconvenience  in 
making  search  for  all  these  persons,  whom  it  will  be  necessary  to  trace 
through  the  various  offices,  especially  in  the  case  of  mortgagees,  which 
must  be  searched  for  against  all  persons  who  have  previously  held  the 
property;  and  even  after  all  pains  taken,  some  persons  interested  might 
remain  undiscovered.  The  expense,  too,  of  serving  writs  or  notices  upon 
those  who  were  ascertained  to  be  interested,  would  be  very  great.  The 
least  expensive,  and  in  some  respects,  the  most  certain  mode,  seems  to 
be  that  of  public  advertisement,  which  is  adopted  in  many  other  cases. 
The  provision  which  we  have  added  in  the  eighteenth  section,  that  a  copy 
of  the  scire  facias  shall  in  all  cases  be  left  at  the  building,  or  affixed  there- 
to, will  come  in  aid  of  the  other  means  of  notice.  To  give  an  opportu- 
nity of  advertising  for  a  sufficient  length  of  time,  it  is  necessary  that  there 
should  be  an  interval  of  at  least  fifteen  days  between  the  issuing  and  re- 
turn of  the  writ,  which  is  the  object  of  the  seventeenth  section. 
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Sect.  XX.  and  XXI.  These  sections  are  intended  to  provide  a  method 
by  which  other  lien  creditors  may  come  in  and  avail  themselves  of  the 
opportunity  of  the  suit  commenced,  without  the  delay  and  expense  of  is- 
suing successive  writs  of  scire  facias.  This  mode  of  proceeding  is  not 
without  precedent  even  in  our  own  jurisprudence. 

Sect.  XXII.  We  suggest,  in  this  section,  that  execution  of  a  judgment 
in  this  proceeding  shall  be  by  writ  of  levari  facias  instead  of  the  fieri 
facias,  inquisition,  and  venditioni  exponas,  which  are  now  necessary. 
The  expense  of  holding  an  inquisition  is  so  great,  that  we  think  it  ought 
not  to  be  encountered  in  the  case  of  a  mechanic's  lien,  which  is  generally 
of  small  amount.     The  delay,  too,  is  sometimes  very  inconvenient. 

It  will  be  seen  that  the  sheriff  is  directed  by  this  writ  to  levy,  as  well 
for  the  debts  of  the  other  lien  creditors,  as  of  the  particular  plaintiff. 

Sect.  XXIII.  Is  taken  from  the  first  section  of  the  act  of  1806. 

Sect.  XXIV.  From  the  second  section  of  the  act  of  March  30th,  1831. 

Sect.  XXVI.  and  XXVII.  From  the  acts  of  1806  and  1831. 

Sect.  XXVIII.  Is  new  in  terms.  Although  perhaps  no  doubt  has  been 
heretofore  expressed  of  the  right  of  mechanics  and  material  men  to  bring 
personal  actions  to  recover  the  amount  due  to  them,  notwithstanding  the 
remedy  given  by  the  act  of  1806 ;  yet  inasmuch  as  an  act  of  the  legislature 
has  declared,  that  when  a  remedy  is  provided  by  an  act  of  assembly, 
nothing  shall  be  done  as  at  common  law,  it  seemed  proper  to  reserve  to 
these  creditors,  in  express  terms,  a  method  of  proceeding,  without  which 
they  may  in  some  cases  be  unable  to  recover  the  amount  due  to  them. 

Sect.  XXIX.  The  concluding  section  extends  the  provisions  of  the 
act  to  plumbers  and  persons  furnishing  curb  stone,  and  follow  in  this  res- 
pect the  acts  of  1818  and  1831.  It  seems  proper  to  provide  for  them 
specially  here,  as  they  are  not  necessarily  included  in  the  general  terms 
of  the  first  section. 


<&vpl&mf  (ftmtrt* 

Remarks  upon  the  Bill  relating  to  Orphans'  Courts.     Re- 
ported January  31  st,  1831. 

(See  Act  of  29th  March  1832,  antea,  p.  388.) 

Sect.  I.  We  have  incorporated  in  this  section,  the  provision  of  the 
constitution  respecting  the  orphans'  court,  article  five,  section  seven,  and 
the  substance  of  the  twenty-third  section  of  the  act  of  the  24th  of  Febru- 
ary 1806  {Purdon's  Digest,  p.  616),  so  far  as  it  requires  the  presence  of 
the  president  of  the  court,  departing  slightly  from  the  phraseology  of  the 
act,  in  order  to  make  this  passage  conform  in  terms  to  the  constitution. 

Sect.  II.  The  first  sentence  of  this  section,  is  to  be  found  substantially, 
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in  the  first  section  of  the  act  of  27th  of  March  1713  (Purdon  610),  where 
the  orphans'  court  is  denominated  "a  court  of  record." 

The  last  sentence  is  new  in  terms,  and  as  a  positive  enactment.  We 
have  endeavoured  in  this  section  to  settle  a  question  which  has  been  the 
source  of  great  litigation  in  our  courts,  and  perhaps  more  than  any  other 
question,  has  been  fruitful  of  contradictory  decisions. 

The  expressions  of  the  act  of  1713,  which  we  have  quoted,  are  well 
understood  in  the  Jaw,  and  import,  among  other  things,  that  its  judgments 
are  to  be  received  as  conclusive  of  all  matters  decided  by  them,  until  re- 
versed by  a  higher  tribunal,  in  the  manner  directed  by  law.  Such  is  the 
character,  and  such  the  effect  of  the  judgments  of  the  district  courts, 
courts  of  common  pleas,  and  other  courts  of  record  in  this  commonwealth; 
and  it  is  even  held  that  the  judgment  of  a  justice  of  the  peace  in  a  civil 
suit  before  him,  although  not  holding  a  court  of  record,  technically  speak- 
ing, is  conclusive  when  not  appealed  from.  Notwithstanding  these  gen- 
eral rules  respecting  courts  of  record,  which  would  seem  to  apply  to  the 
orphans'  court  as  well  as  to  the  courts  of  common  pleas  at  least,  since 
the  same  judges  constitute  both  tribunals,  the  supreme  court  decided  in 
an  early  case,  Marriotts.  Davy,  1  Dallas's  Reports  164,  that  the  settlement 
of  an  account  of  an  executor  was  not  conclusive  as  against  legatees,  who 
might  nevertheless  require  a  re-examination  of  it,  in  an  action  in  the 
courts  of  common  law.  A  similar  decision  took  place  in  the  year  1818, 
in  the  case  of  an  action  to  recover  a  distributive  share  of  the  estate  of  a 
decedent.     Kohr  v.  Fedderhoff,  4  Serg.  8f  Rawle  248. 

Several  other  cases  are  to  be  found  in  our  books,  in  which  decrees  of 
the  orphans'  courts  have  been  examined  collaterally,  by  other  courts,  out 
of  the  due  course  of  appeal. 

On  the  other  hand,  many  decisions  have  taken  place,  which  seem  to 
import  that  proceedings  in  the  orphans'  courts,  in  matters  within  their 
jurisdiction,  cannot  be  questioned,  except  on  an  appeal  to  the  supreme 
court,  within  the  time  prescribed  by  law. 

It  is  not  difficult  to  understand  why  this  discrepancy  of  doctrine  exists. 
In  the  courts  of  common  law  the  proceedings  are  almost  always  between 
known  parties,  who  are  named  on  the  record,  and  have  express  notice  to 
appear,  and  to  take  care  of  their  interests. 

In  the  case  of  minors  it  is  an  established  rule  that  no  judgment  is  ef- 
fectual to  bind  them,  unless  they  appear  by  guardian  or  next  friend  ;  and 
where,  as  in  the  case  of  a  foreign  attachment,  those  courts  allow  proceed- 
ings against  the  property  of  the  absent,  it  is  with  great  deliberation,  and 
not  until  after  ample  time  is  given  for  information  to  the  party  affected. 
The  peculiar  character,  however,  of  the  jurisdiction  of  the  orphans'  court 
renders  its  operation  upon  the  persons  interested  in  its  proceedings  ma- 
terially different.  In  the  case,  for  example,  of  the  settlement  of  an  ad- 
ministration account,  the  parlies  interested  are  the  executor,  or  adminis- 
trator on  the  one  hand,  and  on  the  other  distributees,  legatees,  or  creditors, 
as  the  case  may  be,  many  of  whom  may  be,  and  often  are  unknown,  and 
others  are  minors,  or  residents  of  another  stale,  or  of  a  foreign  country. 
Under  such  circumstances,  notice  cannot  be  given  as  in  the  courts  of 
common  law,  personally,  or  by  a  written  summons  left  at  the  dwelling- 
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house  of  the  party ;  and  no  other  mode  seems  practicable,  in  general,  than 
that  of  advertisement  in  the  public  newspapers,  for  a  certain  period  of 
time,  however  insufficient  this  kind  of  notice  undoubtedly  is  in  many  in- 
stances. When  therefore,  cases  have  arisen,  in  which  it  has  manifestly 
appeared,  that  the  interests  of  parties  have  been  affected  by  proceedings 
in  the  orphans'  court,  of  which  they  have  had  no  manner  of  notice,  the 
common  law  courts,  moved  by  the  hardship  of  the  particular  case,  have 
endeavoured  to  set  right  the  proceedings,  and  given  the  party  complaining 
an  opportunity  of  being  heard.  On  the  other  hand,  the  inconveniences 
of  overhauling  the  decrees  of  the  orphans'  courts,  in  a  collateral  proceed- 
ing, are  so  obvious  and  of  so  serious  a  character,  that  in  other  cases  the 
courts  have  refused  to  interfere  with  the  maxim,  paramount  as  to  all  other 
tribunals,  that  every  thing  must  be  presumed  to  be  correctly  and  justly 
done,  in  a  court  of  record.  That  there  are  difficulties  in  every  view  of 
the  subject,  we  are  free  to  admit;  but  it  is  abundantly  evident  to  us,  that 
the  weight  of  reason  and  convenience  is  on  the  side  of  the  conclusiveness 
of  the  decrees  of  the  orphans'  courts.  If  it  be  right,  that  all  persons 
should  have  notice  of  the  proceedings  by  which  their  interests  are  affect- 
ed, it  is  no  less  right  and  proper  that  persons  who  stand  in  the  responsi- 
ble, and  often  laborious  situation  of  executors,  or  administrators,  should 
be  protected  in  the  honest  discharge  of  their  duties.  If  it  be  right  that 
the  interests  of  minors  should  be  guarded,  and  their  property  secured 
from  spoliation  and  injury,  it  is  equally  just  that  creditors  should  have 
the  means  of  recovering  their  debts,  by  the  sale  of  the  real  estate  of  their 
deceased  debtor.  In  the  one  case,  however,  no  executor  or  administrator 
would  be  safe,  if  after  the  lapse  of  time,  and  the  loss  of  vouchers,  he 
might  be  subjected  to  the  •reexamination  of  his  accounts,  by  an  action  in 
the  common  law  courts;  and,  in  the  other  example  put,  no  one  would  be- 
come the  purchaser  of  real  estate  sold  under  an  order  of  the  orphans' 
court,  if  at  any  subsequent  time,  he  was  liable  to  an  action  of  ejectment 
at  the  suit  of  one  of  the  parties  interested,  on  the  ground  of  a  defect  of 
notice  of  the  proceedings,  under  which  the  sale  took  place.  However 
desirable,  therefore,  it  would  be,  to  reach  every  one  interested,  with  suf- 
ficient notice  of  the  proceedings  of  the  orphans'  courts,  it  is  not  we  be- 
lieve, within  the  compass  of  human  ingenuity,  to  devise  general  rules, 
which  shall  be  sufficient  for  the  purpose ;  and  it  appears  to  us  to  be  one 
of  those  cases  in  which  particular  convenience  must  give  way  to  the 
general  advantage.     • 

We  propose,  therefore,  in  this  section,  by  an  express  enactment,  to  put 
the  decrees  of  the  orphans'  court  on  the  same  footing  with  the  judgments 
of  the  other  courts,  and  of  the  justices  of  the  peace,  so  far  as  regards  their 
conclusive  effect.  We  are  aware,  however,  that  a  provision,  which  em- 
braces all  proceedings  in  the  orphans'  court,  requires,  to  render  it  just  to 
all  parties,  that  every  effort  shall  be  made  to  secure  due  notice  of  such 
proceedings ;  and  we  have  endeavoured  in  several  of  the  subsequent  sec- 
tions to  provide  for  this  important  object.  These  provisions  will  be  the 
subject  of  remark  in  their  order.  It  may  be  sufficient  to  observe  at  pre- 
sent, that,. besides  the  suggestion  of  some  general  rules  providing  for  pub- 
lic notice,  in  all  cases  of  persons  resident  out  of  the  county  or  state,  and 
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for  actual  notice  and  the  appointment  of  guardians,  in  all  cases  where 
minors  are  interested,  we  propose  to  extend  the  period  allowed  for  an  ap- 
peal to  the  supreme  court,  to  the  term  of  three  years.  With  these  cheeks 
and  guards  against  possible  abuse  in  the  proceedings  of  the  orphans' 
court,  we  respectfully  submit  that  it  will  be  expedient  to  provide  lor  the 
conclusiveness  of  its  decrees  in  the  manner  proposed  in  this  section. 

It  is  proper  to  remark,  however,  that  the  provision  does  not  apply  to 
the  court  in  which  the  decrees  are  made,  and  that  it  is  not  intended  to 
make  any  alteration  of  the  present  law,  in  respect  to  the  power  of  the 
court  over  its  own  proceedings.  Cases  may  arise,  in  which,  to  prevent 
manifest  injustice,  the  court  in  which  an  account  was  settled,  may  allow 
it  to  be  opened,  even  after  the  lapse  of  a  considerable  period  of  time,  ac- 
cording to  the  doctrine  and  practice  of  courts  of  equity  ;  but  the  power 
we  think  should  be  left  to  that  court,  and  will  doubtless  be  exercised  with 
great  caution. 

Sect.  III.  This  section  is  copied,  with  a  slight  change  of  phraseology, 
from  the  twenty-third  section  of  the  act  of  24th  February  1806  {Purdon 
616),  and  contains  the  substance  of  all  the  existing  provisions  regulating 
the  periods  of  holding  the  court. 

Sect.  IV.  In  this  section,  we  have  endeavoured  to  comprise  all  the  sub- 
jects of  the  jurisdiction  of  the  orphans'  court,  as  we  find  them  enumerated 
in  various  acts  of  assembly.  We  believe  that  they  are  all  embraced  in  this 
section,  in  general  terms  ;  the  particulars  of  the  jurisdiction,  and  the  manner 
of  exercising  it,  being  set  forth  in  the  succeeding  sections.  In  the  last  clause 
of  the  first  paragraph,  the  expressions  used  are  those  of  the  first  section 
of  the  act  of  1713,  which  we  have  retained,  although  the  phraseology 
might  be  improved,  inasmuch  as  those  expressions  have  acquired  a  de- 
terminate meaning,  which  might  be  hazarded  by  a  change.  We  have, 
however,  omitted  the  word  "  tutors,'1''  in  the  enumeration  of  persons  with- 
in the  jurisdiction  of  the  court;  a  term  derived  from  the  civil  law,  but  not 
employed  in  the  same  sense  in  our  present  language. 

Sect.  V.  The  substance  of  the  first  clause  of  this  section  and  the  pro- 
viso following,  are  to  be  found  in  the  seventh  and  twelfth  sections  of  the 
act  of  1713  [Purdon  612,  613).  We  have  thought  it  best  to  specify  the 
jurisdiction,  as  we  believe  it  has  generally  been  exercised,  viz.  over  the 
persons  of  minors  resident  within  the  county,  to  avoid  any  conflict  of  au- 
thorities ;  and  we  have  provided  expressly  in  the  last  clause  of  the  section, 
that  the  authority  of  the  guardian  shall  be  the  same  in  all  parts  of  the 
state.  We  have  omitted  the  clause  of  the  seventh  section  of  the  act  of 
1713,  which  empowers  the  court  "  to  order  and  direct  the  binding  or  put- 
ting out  of  minors  apprentices  to  trades,  husbandry  or  other  employment," 
because  it  is  believed  to  be  obsolete  in  practice,  and  of  very  doubtful 
utility ;  and  we  propose  in  a  future  bill  relating  to  guardians,  to  suggest 
what  appears  to  us  a  preferable  mode  of  attaining  the  same  object. 

Sect.  VI.  The  provisions  of  this  section  are  new  to  our  law,  but  they 
exist  in  the  codes  of  some  of  our  sister  states,  and  we  submit  that  the  in- 
terest of  minors  will  be  promoted  by  confining  the  office  of  guardian  to 
such  persons  as  are  likely  to  exercise  a  due  supervision  of  the  accounts  of 
the  executor  or  administrator.     It  will  be  perceived  that  it  is  not  intended 
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to  interfere  with  the  power  of  a  parent  to  appoint  by  will  whomsoever  he 
raav  choose  as  guardian  of  his  minor  children. 

Sect.  VII.  This  section  is  also  new  to  our  laws ;  but,  like  the  preced- 
ing, similar  to  the  provisions  of  other  states.  It  is  believed  that  there  is 
no  state  of  this  union,  which  admits  the  authority  of  a  guardian  constituted 
or  appointed  in  this  state.  In  the  remarks  on  the  bill  relating  to  regis- 
ters, we  have  stated  our  reasons  for  limiting  the  authority  of  foreign  ex- 
ecutors and  administrators  in  this  state  ;  and  we  refer  to  those  reasons,  as 
applying  in  all  respects  to  the  case  of  a  guardian.  The  considerations  in 
the  latter  case  appear  to  us  even  strange,  inasmuch  as  a  guardian  has  a 
certain  authority  over  the  person  of  his  ward,  which  ought  not  to  be  ex- 
ercised in  this  state,  unless  the  authority  be  derived  from  the  acts  of  our 
own  tribunals. 

Sect.  VIII.  This  section  is  similar  in  terms  and  substance  to  the  first 
section  of  the  act  of  30th  March  1821  (Purdon  618).  The  last  clause  of 
that  section,  however,  has  been  omitted,  it  relating  properly  to  the  duties 
of  executors  and  administrators,  and  will  be  introduced  into  the  appro- 
priate bill. 

The  proviso  added  to  this  section  is  new,  but  we  conceive  of  manifest 
propriety.  Minors  are  peculiarly  objects  of  legislative  care  and  protec- 
tion, and  have  always  been  considered  entitled  to  every  kind  of  remedy 
in  the  power  of  the  law,  to  obtain  redress  from  unfaithful  guardians.  The 
orphans'  court  is  undoubtedly  the  proper  tribunal  for  the  settlement  of  a 
guardian's  accounts,  in  all  matters  properly  belonging  to  his  trust ;  but 
cases  have  arisen  of  contracts  between  a  guardian  and  his  ward,  not  neces- 
sarily connected  with  their  relative  characters  as  such,  in  which  the 
remedy  may  be  more  properly  sought  in  the  common  law  tribunals. 
Such  was  the  case  of  Denison  v.  Corn  well,  17  Serg.  4-  Rawle  374,  in 
which  the  supreme  court  of  this  state  held,  that  if  a  ward  could  recover  of 
a  guardian  for  work  and  labour  done  for  him  during  his  minority,  it  could 
only  be  through  the  medium  of  the  orphans'  court.  With  the  greatest 
respect  for  that  tribunal,  we  submit  that  the  powers  of  the  orphans'  court 
are  entirely  inadequate  and  unsuited  to  the  administration  of  justice  in 
such  cases,  and  that  it  will  greatly  promote  the  convenience  both  of  the 
guardian  and  of  the  ward,  to  pursue  the  usual  course  in  respect  to  such 
claims.  The  object  of  the  proviso,  therefore,  is  to  leave  the  common 
law  remedy  of  the  ward  unaffected  by  an  express  enactment  of  this  bill, 
which  under  the  act  of  21st  March  1806  [Purdon  2),  might  be  construed 
to  interfere  with  it. 

Sect.  IX.  This  section  is  entirely  new.  We  conceive  that  the  utility 
of  the  provision  requiring  the  guardian  to  file  an  inventory,  is  too  obvious 
to  require  remark.  It  will  be  sufficient  to  observe  that,  besides  furnishing 
a  measure  for  ascertaining  or  correcting  the  amount  of  security  given  by 
the  guardian,  it  will  be  serviceable  as  a  check  upon  the  guardian,  and  a 
guide  to  the  minor  or  his  representatives  and  the  court  in  the  settlement 
of  the  accounts. 

Sect.  X.  The  first  clause  of  this  section  is  copied  from  the  first  clause 
of  the  third  section  of  the  act  of  30th  March  1821  [Purdon  619).  The 
remainder  is  new.     In  the  case  of  Bowman  v.  Herr,  1  Penns.  Rep.  282), 
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the  supreme  court  decided  that  the  triennial  settlement  of  accounts  made 
by  a  guardian,  in  pursuance  of  the  act  of  1821,  is  not  conclusive  upon  the 
ward,  but  may  be  impeached  upon  the  final  settlement  of  the  accounts, 
when  the  ward  arrives  at  full  age.  In  conformity  with  this  decision,  which 
appears  to  us  to  be  entirely  consistent  with  the  act  of  1821,  and  the  prin- 
ciples of  the  law  of  minors,  we  have  provided  that  the  partial  accounts 
shall  be  filed  in  the  office  of  the  clerk  of  the  court,  for  the  inspection  of 
all  parties,  and  that  a  full  and  complete  account,  embracing  all  the  partial 
settlements,  shall  be  settled  in  the  register's  office,  when  the  ward  arrives 
at  full  age;  which,  when  confirmed  by  the  court,  shall  be  conclusive  upon 
all  parties,  unless  reversed,  modified  or  altered  on  appeal.  By  these 
provisions  we  submit  that  the  interests  both  of  the  guardian  and  of  the 
ward  may  be  sufficiently  protected. 

Sect.  XI.  The  fourth  section  of  the  act  of  30th  March  1821  (Pitrdon 
619),  contains  most  of  the  provisions  of  this  section:  we  have  added  a 
clause,  however,  which  we  conceive  to  be  essential  to  the  safeguard  of 
minors,  viz. :  the  proviso  that  a  guardian  shall  not  be  discharged  from  his 
liability  for  the  estate  of  the  ward,  until  after  a  report  of  auditors  shall 
have  been  duly  made  on  his  accounts,  and  the  same  be  confirmed  by  the 
court:  we  believe  this  to  be  the  practice  in  some  of  the  counties  of  this 
state ;  and  we  respectfully  suggest,  that  it  ought  to  be  uniform  and  impe- 
rative. The  mere  rendering  of  an  account  by  a  guardian,  which  is  usually 
filed  in  the  office,  without  examination,  and  sometimes  without  notice  to 
the  minor  or  any  one  acting  for  him,  will  be  of  little  avail  to  the  minor; 
and  it  is  obviously  impracticable  for  the  court  to  examine,  personally,  into 
the  details  of  an  account  which  may  be  of  several  years'  standing,  and 
composed  of  a  multitude  of  items.  We  conceive  that  by  referring  all  such 
accounts  to  auditors,  who  act  as  the  clerks  of  the  court,  and  by  requiring, 
as  we  propose  in  a  subsequent  section,  that  notice  shall  in  all  such  cases 
be  given  to  the  minor  and  his  next  of  kin,  the  means  and  opportunity  will 
be  afforded  of  taking  such  exceptions  to  the  guardians'  accounts,  as  the 
interests  of  justice  require.  And  we  may  be  permitted  to  remark  in  ad- 
dition, that  a  mere  statement  of  the  guardian's  account  will  often  furnish 
but  an  inadequate  test  of  his  duties  and  responsibilities.  In  this,  as  in 
other  branches  of  moral  duty,  there  may  be  errors  of  omission,  as  well 
as  of  positive  commission,  for  which  the  party  may  be  justly  chargeable. 
To  take  a  single,  and  sufficiently  familiar  example  :  a  guardian  may  render 
an  account  to  the  orphans'  court,  containing  entries  of  various  receipts  of 
money  and  payments  of  various  sums,  the  items  of  which  may  all  be  duly 
vouched ;  and  on  the  face  of  the  account  every  thing  may  appear  fair  and 
honest.  The  same  guardian,  however,  may  have  received  other,  and  per- 
haps large  sums  of  money,  on  behalf  of  his  ward,  to  which  no  clue  can  be 
furnished  by  the  accounts  filed  ;  nor  can  the  court,  supposing  that  the 
necessary  attention  to  their  other  duties  would  leave  them  sufficient  lei- 
sure to  examine  such  accounts  in  detail,  possess  the  means  of  determining 
whether  such  omissions  had  occurred.  By  a  reference,  however,  to  au- 
ditors ;  who  will  take  care  to  bring  all  parties  before  them,  and  who,  by 
a  provision  we  have  suggested  in  another  part  of  this  bill,  may  have  the 
power  to  examine  the  accountant  on  oath  or  affirmation,  and  to  require 
ii.— 102 
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the  production  of  books  and  papers,  the  truth  will  in  all  probability  be 
discovered,  and  latent  as  well  as  obvious  defects  corrected. 

The  last  clause  of  the  third  section  of  the  act  of  1821,  authorizing  the 
court  to  take  bond  with  security  from  the  person  or  persons  to  whom  the 
estate  of  the  minor  may  be  surrendered,  is  omitted  here,  being  provided 
for  in  a  subsequent  section  (section  fourteen). 

Sect.  XII.  This  section  contains,  substantially,  the  same  provisions 
as  are  to  be  found  in  the  last  clause  or  branch  of  the  third  section  of  the 
act  of  30th  March  1821.     Purdon  619. 

Sect.  XIII.  This  section  is  new.  The  expediency  of  some  provi- 
sions of  the  nature  suggested  in  it,  appears  to  us  sufficiently  manifest. 
Although  cases  may  not  frequently  occur  in  which  the  interference  of 
the  court  may  be  called  for,  yet  such  cases  have  arisen,  in  consequence  of 
differences  of  opinion  between  the  widow  and  guardian;  and  it  would 
seem  proper  to  provide  a  remedy  for  this,  and  other  cases  not  at  present 
within  the  jurisdiction  of  the  court. 

Sect.  XV.*  This  section  is  copied  almost  literally  from  the  act  of  the 
18th  of  February  1824  [Purdon  620),  except  that  we  have  authorized  the 
investment  of  the  surplus  income  of  real  estate,  as  well  as  the  principal 
and  interest  of  the  personal ;  similar  reasons  existing  in  both  cases. 

Sect.  XVI.  This  section  is  new  in  terms;  though  in  principle  it  may 
be  supposed  already  to  exist  in  those  provisions  of  the  present  law,  which 
direct  the  manner  of  giving  notice  of  the  settlement  of  accounts  of  execu- 
tors, administrators  and  others.  We  have  supposed  that  it  would  be  pro- 
per to  require,  expressly,  that  it  should  be  made  to  appear  on  the  presen- 
tation of  the  accounts  to  the  orphans'  court,  that  the  notice  required  by 
law  had  been  given. 

Sect.  XVII.  This  section  is  also  new  as  a  general  provision,  and  may 
be  considered  to  require  some  particular  explanation. 

The  accounts  of  executors  administrators  and  other  trustees,  constitute 
one  of  the  most  important  subjects  of  the  jurisdiction  of  the  orphans'  court ; 
and  from  the  number  and  variety  of  the  parties,  whose  interest  may  be  in- 
volved in  them,  are,  as  we  have  already  intimated,  the  source  of  the  prin- 
cipal difficulties  in  regard  to  the  conclusiveness  of  the  decrees.  To  pro- 
tect fair  and  honest  trustees  on  the  one  hand,  and  on  the  other  to  guard 
the  interests  of  the  young  and  the  absent,  must  be  the  object  of  legislation 
on  this  point.  By  the  existing  law,  executors  and  administrators  are  re- 
quired to  settle  their  accounts  in  the  register's  office;  which,  in  practice, 
amounts  to  no  more  than  the  mere  vouching  of  the  items  of  the  account; 
and,  from  the  limited  powers  and  jurisdiction  of  the  register,  can  never 
greatly  exceed  this.  The  account,  or  a  copy  of  it,  is  then  transferred  to 
the  orphans'  court;  where  it  is  supposed  to  undergo  some  examination 
by  the  court ;  since  the  law  speaks  of  its  "  confirmation  and  allowance." 
Such  examination,  however,  in  point  of  fact  seldom  takes  place  ;  and  in 


The  fourteenth  section  of  the  report  relating  to  the  office  and  duty  of  receiv- 
er, was  omitted  by  the  legislature.  The  remarks  upon  section  fifteen  refer  to  sec- 
tion fourteen  of  the  law,  and  so  on. 
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many  counties  cannot  well  take  place,  in  consequence  of  the  pressure  of 
other  duties.  To  obtain  that  examination,  therefore,  which  seems  neces- 
sary for  the  purposes  of  justice,  there  must  in  such  cases,  be  a  reference 
of  the  accounts  to  competent  persons,  skilled  in  the  matter  of  accounts, 
and  acquainted  at  the  same  time,  with  the  general  rules  of  law  ;  by  whom 
the  justices  of  the  items  of  charge  and  discharge  may  be  investigated, 
out  of  court.  In  many  parts  of  the  state,  it  is  the  practice,  at  present,  to 
refer  all  disputed  accounts  to  auditors.  We  propose  to  require  that  this 
shall  take  place  in  all  cases,  unless  the  parties  otherwise  agree.  Accor- 
ding to  the  present  law  and  practice,  if  the  parties  interested  are  absent, 
or  incompetent  by  reason  of  infancy,  or  otherwise,  to  make  application  to 
the  court,  the  accounts  are  continued  as  a  matter  of  course,  and  the  exe- 
cutor or  administrator  so  far  discharged.  The  mode  suggested  will  add 
to  the  checks  upon  the  accountant;  even  if  the  parties  interested  should 
not  appear  before  the  auditors,  and  will  give  them  additional  time  for  ap- 
pearance, and  greatly  increased  facilities  for  inquiry  and  examination. 

AVe  have,  in  conformity  with  an  existing  provision,  in  relation  to  the 
accounts  of  assignees,  proposed  that  the  auditors  should  be  sworn  or  af- 
firmed to  perform  their  duties  with  fidelity,  and  that  they  should  have  the 
power  of  administering  oaths  and  affirmations  to  others. 

Sect.  XVIII.  The  first  clause  of  this  section  is  copied,  with  a  slight 
variation  of  phraseology,  from  the  sixth  section  of  the  act  of  the  27th 
March  1713  {Pur don  612),  with  the  omission  however  of  the  words 
"  guardian  or  trustee."  We  conceive  that  the  provision  cannot  be  applied 
with  propriety  to  either  guardian  or  trustees,  inasmuch  as  they  are  liable 
for  interest  upon  entirely  different  principles,  and  not  merely  after  the 
period  when  their  accounts  "  are  or  ought  to  be  settled."  In  the  suc- 
ceeding section,  we  have  made  provision  for  the  case  of  guardians,  by 
authorizing  the  court  to  determine  the  amount  of  interest  to  be  paid  by 
them,  according  to  the  circumstances  of  the  case. 

The  proviso  at  the  end  of  this  section  is  new  ;  but  appeared  to  us  ne- 
cessary as  an  explanation  of  the  first  clause.  By  the  present  law  and 
practice,  executors  and  administrators  are  allowed  the  period  of  one  year 
after  the  death  of  their  testator  or  intestate,  for  the  settlement  of  their  res- 
pective accounts;  and,  during  that  period,  they  are  not  chargeable  with  in- 
terest, upon  the  funds  of  the  estate,  lying  in  their  hands.  This  appears 
to  us  to  be  perfectly  just  and  fair,  for  all  parties,  because  during  the  year 
the  executor  or  administrator  is  liable  to  constant  demands  on  the  part  of 
creditors,  and  must  keep  the  funds  of  the  estate  disengaged  to  meet  them. 
But  we  conceive  that  if  an  executor  actually  makes  interest  during  that 
period,  he  ought  to  account  for  it,  precisely  as  if  it  were  made  after  the 
year;  and,  upon  the  same  principle,  if  he  makes  use  of  the  money  for  his 
own  purposes,  he  ought  to  pay  interest  for  it.  In  England,  where  exe- 
cutors and  administrators  receive  no  compensation  for  their  services  in 
the  shape  of  commissions,  the  courts  may  be  disposed  to  allow  them  the  use 
of  certain  sums  of  money  of  the  estate,  without  charge,  as  a  measure  of 
remuneration ;  but  here,  we  submit,  where  those  trustees  receive  a  suffi- 
cient stated  compensation,  they  should  be  held  accountable  for  all  that 
they  make  out  of  the  estate  beyond  that. 
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We  do  not  mean  to  assert  that  the  law  is  not  so  held,  generally,  in  this 
state  ;  but  we  have  suggested  this  proviso  for  the  purpose  of  settling  the 
question  extensively  and  definitely. 

Sect.  XIX.  The  provisions  of  this  section  are  new  to  our  law,  but 
the  principle  is  familiar  in  the  courts  of  equity.  The  liability  of  execu- 
tors and  other  trustees  to  the  payment  of  interest,  where  they  have  failed 
to  settle  their  accounts,  or  to  perform  the  duties  of  their  trust,  in  regard 
to  investment,  or  the  payment  of  the  fund  to  those  entitled,  is  well  settled 
in  all  our  courts,  and  the  law  frequently  enforced. 

The  non  performance  of  a  duty,  however,  may,  it  is  obvious,  arise  from 
various  causes  ;  and  the  shades  may  be  numerous  between  simple  neglect 
and  gross  fraud,  on  the  part  of  the  executor  or  other  trustee.  According 
to  the  prevailing  practice,  however,  of  our  courts,  no  distinction  is  made 
in  visiting  interest  upon  such  defaulting  trustees  ;  and,  with  very  few  ex- 
ceptions, the  legal  rate  of  interest,  or  six  per  cent,  is  uniformly  charged. 
The  courts  of  equity,  however,  recognise  the  distinction  between  negli- 
gence and  corruption  in  the  conduct  of  trustees,  and  measure  the  rate  of 
interest  accordingly.  It  seems  peculiarly  fitting  that  our  courts  should 
possess  similar  power,  at  the  present  time,  when  the  market  rate  of  inter- 
est is  so  much  below  the  legal  rate,  and  when  the  consequence  of  charg- 
ing the  legal  rate  in  the  case  of  mere  negligence,  would  be  to  compel 
payment  by  a  trustee,  of  what  he  could  not  in  the  ordinary  course  of 
things  have  received  ;  and  to  give  to  those  interested  a  profit  on  their 
funds,  which  they  could  not  easily  have  made  by  the  usual  mode  of  in- 
vestment. 

For  these  reasons,  we  respectfully  submit  that  the  provision  suggested 
will  be  found  to  contain  a  convenient  addition  to  the  powers  already  pos- 
sessed by  the  orphans'  court. 

Sect.  XX.  This  section  is  nearly  a  literal  transcript  of  the  last  clause 
of  the  fourteenth  section  of  the  act  of  19th  April  1794  [Purdon  376).  The 
first  part  of  that  section,  which  enumerates  some  of  the  duties  of  execu- 
tors and  administrators  will  be  hereafter  incorporated  with  the  act  provid- 
ing for  those  officers. 

We  have  made  an  alteration,  however,  in  respect  to  the  extent  of  publie 
notice  to  be  given  by  executors  and  administrators,  which  we  think  im- 
peratively called  for.  The  act  of  1794  provides  that  notice  shall  be  given 
"in  one  or  more  of  the  public  newspapers  of  this  state;''''  a  provision 
which  seems  to  us  far  too  vague  for  the  purposes  of  justice  ;  inasmuch  as 
the  requisition  would  be  complied  with,  and  the  creditor  barred,  if  an 
executor  were  to  advertise  in  the  county  most  remote  from  the  residence 
of  the  decedent,  and  of  the  creditor.  We  have,  therefore,  suggested  the 
amendment  in  the  text ;  which  directs  publication  to  be  made  in  the  same 
manner  as  in  other  cases,  viz.  by  advertisement  in  one  or  more  newspa- 
pers of  the  county,  where  letters  testamentary  or  of  administration  were 
granted. 

Sect.  XXI.  The  provisions  of  this  section  are  new,  so  far  as  they 
provide  for  additional  notice,  in  all  cases  of  the  settlement  of  accounts,  or 
of  the  distribution  of  the  assets,  or  surplusage  of  an  estate,  where  the  in- 
terests  of  justice  require  it.     The  act  of  the   13th  March  1815  (Purdon 
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386),  provides  for  the  case  of  heirs  residing  out  of  the  state,  who  may  have 
been  advanced  by  the  decedent  in  his  lifetime,  by  requiring  a  certain 
degree  of  public  notice  ;  and  the  same  principle  seems  to  us  to  apply  to 
other  cases,  in  which  heirs,  legatees,  distributees  or  creditors  reside  out 
of  this  state.  The  object  of  this  section  is,  simply,  to  authorize  the  court 
to  require  additional  notice  to  be  given,  if  they  shall  think  it  necessary 
and  proper,  to  be  vested  in  the  court,  and  not  likely  to  be  exercised  to  the 
prejudice  of  honest  executors  or  other  trustees. 

Skct.  XXII.  This  section  is,  substantially,  the  same  as  the  first  para- 
graph of  the  third  section  of  the  act  of  4th  April  1797  {Purdon  615). 
The  last  paragraph  of  that  section  is  incorporated  with  the  nineteenth 
section  of  the  bill  relating  to  registers  and  registers'  courts. 

Sect.  XXIII.  to  XXIX.  In  this  section  we  have  brought  together, 
certain  provisons  to  be  found  in  the  third  section  of  the  act  of  27th  March 
1713  {Purdon  611),  in  the  first  section  of  the  act  of  4th  April  1797  {Pur- 
don 614),  and  in  the  second  section  of  the  act  of  the  30th  March  1821 
{Purdon  618),  and  in  this  and  the  six  succeeding  sections,  we  have  en- 
deavoured to  provide  for  all  the  cases,  in  which,  by  reason  of  delinquency, 
intellectual  or  moral  incapacity,  removal,  or  other  causes,  an  executor, 
administrator,  collector,  or  guardian,  has  become  incompetent,  or  unfit  for 
his  station.  The  provisions  of  the  existing  law  are  retained  as  far  as  they 
go  ;  and  we  have  added  to  the  cases  of  delinquency  and  removal,  those  of 
lunacy  and  habitual  drunkenness  ;  conceiving  that  such  cases  were  equally 
within  the  principle  which  dictated  the  existing  law.  We  have  endea- 
voured to  suggest  a  mode  of  proceeding,  which,  while  it  will  give  a  speedy 
and  certain  remedy  in  cases  requiring  despatch,  will  not  operate  oppress- 
ively towards  the  executor  or  other  trustee.  In  the  twenty-fifth  section, 
we  have  authorized  the  court  to  award  a  writ  to  enforce  their  order  for 
the  surrender  of  the  trust  property  by  a  delinquent  executor,  administrator, 
collector,  or  guardian.  Our  reasons  for  the  introduction  of  this  species  of 
process  into  the  practice  of  the  orphans'  court,  will  be  stated  in  our  re- 
marks on  the  section  relating  to  process.  It  will  be  perceived  that  we 
have  carefully  distinguished  the  case  of  delinquent  executors,  &c.  from 
that  of  mere  incapacity  or  removal,  in  respect  to  the  mode  of  proceeding 
against  them.  In  the  twenty-sixth  section,  relating  to  the  case  of  an  exe- 
eutrix  who  marries  again,  we  have  retained  the  phraseology  of  the  act  of 
1713,  although  it  is  somewhat  antiquated,  rather  than  to  hazard  any  thing 
by  a  change  of  expressions. 

In  the  twenty-ninth  section,  we  have  provided  that  relief  may  be  given 
on  the  application  of  a  surety,  in  the  cases  provided  for,  in  the  preceding 
sections.  The  substance  of  this  section,  also,  is  to  be  found  in  the  first 
section  of  the  act  of  1797  {Purdon  614),  and  in  the  act  of  30th  March 
1821  {Purdon  618),  with  an  addition  requiring  the  surety,  in  the  event 
of  any  part  of  the  estate  being  delivered  to  him,  by  the  order  of  the  court, 
to  give  sufficient  security,  faithfully  to  preserve  and  account  for  the  same  ; 
a  provision  we  conceive  of  manifest  propriety. 

Sect.  XXX.  The  first  paragraph  of  this  section,  is  copied  from  the  se- 
cond section  of  the  act  of  1st  April  1823  {Purdon  619,  620),  with  some 
verbal  alterations,  and  the  addition  of  the  words,  "other  accountants,"  so 
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as  to  embrace  all  classes  of  trustees.  The  proviso,  which  has  been  added 
by  us,  appears  to  us  necessary  to  preserve  the  symmetry  of  our  law,  with 
respect  to  judgments.  We  have  endeavoured  also,  in  this  proviso,  to  meet 
the  case  of  an  appeal  to  the  supreme  court;  in  consequence  of  which  the 
amount  of  the  balance  may  be  enlarged  or  diminished. 

Sect.  XXXI.  This  section  is  entirely  new.  The  utility  of  such  a  pro- 
vision, its  harmony  with  other  provisions  of  the  law  relating  to  the  satis- 
faction of  liens,  and  its  propriety  as  a  measure  of  justice  towards  execu- 
tors and  other  trustees,  whose  property  might  otherwise  be  encumbered 
by  perpetual  liens,  furnish,  it  appears  to  us,  abundant  reasons  for  its  adop- 
tion. 

Sect.  XXXII.  In  this  section  we  have  collected  together  all  the  exist- 
ing provisions  which  give  jurisdiction  to  the  orphan's  court,  to  authorize 
a  sale  of  real  estate,  by  an  executor,  administrator  or  guardian,  enumerat- 
ing the  cases. 

1st.  The  case  first  provided  for  it  is  to  be  found  in  the  nineteenth  sec- 
tion of  the  act  of  April  1794  [Purdon  377),  as  amended  by  the  first  sec- 
tion of  the  act  of  April  1826  [Pamph.  L.,  p.  255),  with  some  alterations 
of  phraseology.  The  only  substantial  variation  consists  in  the  omission 
of  the  latter  part  of  the  nineteenth  section  of  the  act  of  April  1794,  which 
authorizes  a  sale  of  real  estate,  for  the  purposes  of  putting  the  children 
apprentices,  and  of  improving  the  residue  of  the  estate  to  their  advantage. 
We  consider  both  of  these  objects  to  be  out  of  the  proper  sphere  of  the 
duties  of  executors  and  administrators,  and  the  power  liable  to  great  abuse. 
We  have,  in  the  third  clause  of  this  section,  proposed  to  transfer  the  power 
of  sale  for  the  improvement  of  other  parts  of  the  estate  to  the  guardian, 
by  whom,  it  appears  to  us,  that  it  can  be  most  safely  and  beneficially  ex- 
ercised. 

2d.  The  case  provided  for  in  the  second  place,  is  that  stated  in  the  se- 
cond section  of  the  act  of  1st  April  1811  [Purdon  617).  The  last  clause 
of  that  section,  which  authorizes  the  court  to  decree  what  contribution 
should  be  made  by  heirs  towards  the  payment  of  the  debts  of  the  testator, 
has  been  omitted  in  this  place,  because  it  appears  to  us  to  be  an  application 
to  a  particular  case,  of  what  we  conceive  to  be  a  general  power  of  the  or- 
phans' court,  derived  from  its  jurisdiction  over  the  subject  matter. 

3d.  The  case  provided  for  in  the  third  place  is  the  same,  in  substance, 
as  that  in  which  the  tenth  section  of  the  act  of  7th  April  1807  {Purdon 
617),  gives  the  court  power  to  order  a  sale. 

Sect.  XXXIII.  In  this  section  we  have  suggested  a  mode  of  proceed- 
ing on  the  application  of  an  executor,  administrator  or  guardian,  for  the 
sale  of  real  estate,  somewhat  different  from  the  present,  and  requiring 
some  explanation.  As  the  law  now  stands,  it  is  believed  that  in  all  cases, 
excepting  the  second  case  mentioned  in  the  preceding  section,  it  is  neces- 
sary that  application  for  an  order  of  the  sale  should  be  made  to  the  or- 
phans' court  of  the  county  where  the  real  estate  is  situated.  In  the  se- 
cond case,  however,  the  act  of  1811,  seems  to  give  authority  to  the  court, 
in  which  the  accounts  have  been  settled,  to  order  a  sale  of  real  estate,  in 
any  part  of  the  commonwealth.  This,  it  appears  to  us,  is  contrary  to  the 
principles  and  analogies  of  our  judiciary  system,  which,  except  in  certain 
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very  special  cases,  limits  the  jurisdiction  of  the  several  courts  to  the  boun- 
daries of  their  respective  counties.  At  tlie  same  time  there  seem  to  be 
strong  reasons  for  giving  the  power  of  determining  upon  the  propriety  of 
a  sale  to  the  court,  in  which  the  accounts  are  to  be  settled,  and  to  which 
the  executor  or  other  trustee  is  accountable.  If  the  application  is  to  be 
made  in  each  county  in  which  real  estate  happens  to  lie,  and  the  executor 
is  bound  to  go  through  all  the  formalities  that  the  law  must  necessarily  re- 
quire on  each  application,  including  the  giving  security,  which  an  executor 
residing  at  a  distance  may  find  very  onerous,  the  inconveniences  may  be 
so  great,  as  to  prevent  a  fair  and  honest  trustee  from  making  the  applica- 
tion ;  while  at  the  same  time  the  circumstance  of  the  orphans'  courts  being 
distinct  tribunals,  generally  ignorant  of  the  proceedings  of  each  other, 
would  enable  a  fraudulent  trustee  to  obtain  orders  of  sale,  in  cases  where 
no  actual  necessity  exists,  and  to  possess  himself  of  the  funds  of  the  estate. 
"We  have  endeavoured,  therefore,  to  avoid  these  difficulties  by  suggesting 
a  mode  of  proceeding,  to  winch  there  do  not  appear  to  us  any  serious  ob- 
jections. 

Where  the  estate  lies  in  the  same  county,  in  which  the  orphans'  court, 
having  jurisdiction  of  the  accounts  of  the  applicant,  is  held,  the  court  has 
authority  to  order  the  sale  of  such  part,  or  so  much  as  to  them  shall  appear 
necessary. 

Where  the  real  estate  is  situated  in  another  county  or  counties,  we  pro- 
pose that  application  shall  be  made,  in  the  first  instance,  to  the  court,  to 
which  the  executor  is  accountable,  (which  will  usually  be  in  the  county 
of  his  residence),  accompanied  by  the  necessary  forms,  and  evidence,  as 
required  in  the  next  succeeding  section,  and,  thereupon,  that  court,  being 
satisfied  of  the  expediency  of  a  sale  or  mortgage  of  some  part  of  the  estate, 
may  authorize  the  executor  to  raise  so  much  money,  as  may  be  necessary, 
from  real  estate,  situated  out  of  the  county.  Then  we  propose  that  the 
agency  of  the  orphans'  court  of  the  county  in  which  the  land  lies,  shall 
commence.  The  decree  of  the  first  orphans'  court  having  ascertained  the 
amount  proper  to  be  raised,  as  well  as  the  necessity  of  raising  it,  and  hav- 
ing desigtwted  the  county  or  counties  in  which  it  may  be  proper  to  sell, 
the  duty  of  the  latter  orphans'  court  will  be  to  make  an  order  for  the  sale 
or  mortgage  accordingly,  as  they  shall  think  it  expedient,  of  such  parts  of 
the  real  estate  within  their  county,  as  in  their  opinion  may  be  proper;  and 
the  executor  is  to  make  report  of  his  proceedings  in  respect  to  the  sale  to 
the  same  court. 

It  appears  to  us  that  by  this  mode  of  proceeding,  the  convenience  of  all 
parties  interested  in  the  estate  will  be  consulted,  and  the  territorial  juris- 
diction of  the  several  orphans'  courts  preserved. 

Sect.  XXXIV.  The  several  documents  and  evidence  required  by  this 
section  to  be  furnished  by  an  executor,  administrator  or  guardian,  before 
he  can  obtain  an  order  of  sale,  are  the  same  as  required  by  the  present 
law,  with  the  addition  of  a  statement  of  all  the  real  estate  of  the  decedent 
or  minor,  as  the  case  may  be;  a  provision  which  will  enable  the  court  tr> 
decide  with  better  information  upon  the  quantum  and  locality  of  the  lands 
to  be  sold. 
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The  last  proviso  in  this  section  is  copied  literally  from  the  20th  section 
of  the  act  of  1794.     Purdon  378. 

Sect.  XXXVI.*  This  section  conveys  an  authority  to  the  several  or- 
phans' courts  to  appoint  commissioners  to  inquire  and  report  upon  the 
expediency  of  granting  applications  for  the  sale  of  real  estate.  In  some 
counties,  it  is  believed  to  be  the  present  practice  to  make  such  references, 
where  the  facts  cannot  be  conveniently  ascertained  by  the  court  itself. 
We  think  it  highly  desirable  that  such  power  should  be  expressly  granted, 
if  there  be  a  doubt,  any  where,  of  its  existence  ;  and  that  it  should  be  freely 
exercised  wherever  any  question  can  be  made  of  the  expediency  of  grant- 
ing such  applications.  We  have  reason  to  believe  that  great  abuses  have 
been  practised  by  the  facility  with  which  orders  of  sale  have  been  granted 
on  the  petition  of  an  executor,  administrator  or  guardian  ;  more  especially 
with  respect  to  the  amount  of  real  estate  sold.  The  opportunity  has  been 
taken  of  a  real  or  apparent  deficiency  of  personal  estate,  to  obtain  an  order 
for  the  sale  of  the  whole  or  a  large  part  of  the  real  estate  of  a  decedent  or 
minor  ;  whereas  if  an  inquiry  had  been  directed  through  the  medium  of  an 
auditor,  who  would  have  summoned  all  parties  before  him,  the  facts  stated 
in  the  application  might  have  borne  a  very  different  aspect,  or,  at  all 
events,  a  portion  of  the  real  estate  might  have  been  preserved  for  the  heirs 
or  persons  entitled.  The  proceedings  in  our  orphans'  courts,  on  an  appli- 
cation for  a  sale,  are  believed  to  be  generally  ex  parte ;  no  notice  being 
usually  given  to  the  persons  interested  in  the  proposed  application.  We 
are  not  aware  of  any  other  system  of  laws,  which  does  not  provide  for 
some  kind  of  notice  of  such  application,  or  at  all  events,  for  a  reference  to 
a  clerk,  auditor  or  master,  to  ascertain  if  the  proposed  sale  will  be  advan- 
tageous to  the  estate,  or  for  the  benefit  of  the  infant. 

It  is  true  that  security  is  usually  given  by  the  person  applying  for  such 
order  to  sell;  but  it  is  seldom  that  an  opportunity  is  given  to  the  parties 
interested  to  inquire  into  the  sufficiency  of  the  security,  and  it  cannot  be 
expected  of  the  court  to  possess  sufficient  information  for  the  purpose ; 
and  after  all  the  pains  that  may  be  taken  to  provide  competent  sureties, 
no  personal  security  whatever  can  be  equal  in  certainty  to  the  land  itself; 
and  supposing  the  money  to  be  faithfully  paid  over  to  the  persons  entitled, 
it  must  bear  the  deduction  of  the  commissions  of  the  executor,  adminis- 
trator or  guardian,  and  the  costs  and  expenses  of  the  sale. 

We  wish  it  to  be  understood  that,  in  suggesting  certain  provisions  in 
this  and  other  sections  of  the  present  bill,  by  which  some  restraint  may, 
in  practice,  be  imposed  upon  the  conversion  of  the  land  of  a  decedent  or 
infant  into  money,  we  are  actuated  by  no  particular  or  earnest  preference 
of  the  former  over  the  latter.  We  are  sensible  of  the  justice  and  expedi- 
ency of  those  laws,  by  which  the  code  of  Pennsylvania  has  been  distin- 
guished from  the  earliest  times,  and  which  have  demolished  all  the  fetters 
which  the  feudal  system  had  forged,  for  preventing  the  alienation  of  real 
estate,  and  its  liability  for  debts,  and  it  will  be  equally  our  pleasure  and 


Section  thirty-five  of  the  report  was  omitted  by  the  legislature.     The  remarks 
on  section  thirty-six  refer  to  section  thirty-four  of  the  law,  and  so  on. 
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duty  in  the  succeeding  stages  of  our  commission,  to  suggest  such  additions 
and  amendments  of  those  laws,  as  may  most  effectually  carry  out  the 
policy  and  intentions  of  the  legislature.  But  so  far  as  respects  that  portion 
of  the  community  who  are  incompetent,  either  by  want  of  age  or  of  intel- 
lect, or  in  consequence  of  marriage,  to  protect  their  own  interests,  we 
conceive  that  the  change  from  land  to  money  is  not  desirable,  nor  within 
the  policy  of  the  legislature.  We  need  not  insist  upon  the  fugitive  and 
uncertain  locality  of  money,  which  may  be  removed  by  guardians  or  other 
trustees  to  remote  quarters  of  the  world,  while  land,  the  most  certain  re- 
liance for  the  support  of  infants  and  others,  as  well  as  the  true  strength 
and  solid  capital  of  a  country,  remains  unchangeable  and  immovable. 
This  consideration  doubtless  weighed  with  the  legislature,  when,  in  pro- 
viding a  system  for  the  descent  and  government  of  real  estate,  which  gave 
unlimited  authority  to  persons  of  full  age  and  sound  mind  and  discretion 
to  dispose  of  their  real  property  by  deed  or  will,  they  carefully  abstained 
from  conferring  upon  executors,  administrators  or  guardians  any  power 
to  dispose  of  real  estate  except  by  the  authority  of  the  orphans'  courts. 
The  policy  of  the  law,  therefore,  we  take  to  be,  to  preserve  for  minors 
and  persons  under  disabilities,  their  real  estate,  until  the  time  when  they 
may  be  able  to  dispose  of  it  with  suitable  discretion  and  judgment;  and 
so  far  as  the  duties  assigned  to  us  may  authorize  it,  we  are  anxious  to 
sustain  this  system,  believing,  as  we  do,  that  the  first  object  with  the  le- 
gislature is  to  protect  those  who  are  unable  to  protect  themselves  ;  and  that 
the  policy  of  rendering  real  estate  of  more  easy  fusion  and  transmission, 
however  important,  is  of  subordinate  moment. 

Sect.  XXXVII.  This  section  is  copied,  with  some  slight  verbal  alter- 
ations, from  the  first  section  of  the  act  of  the  1st  April  1811.  Pur  don 
188. 

Sect.  XXXVIII.  In  this,  and  the  ten  succeeding  sections,  we  have 
collected  all  the  provisions  relating  to  the  subject  of  partition,  under  the 
authority  of  the  orphans'  court,  which  are  scattered  over  various  pages  of 
the  statute  book ;  and  we  have  endeavoured  to  consolidate  and  arrange 
them  in  order,  without  the  sacrifice  of  any  material  expressions. 

The  twenty-second  section  of  the  act  of  the  19th  April  1794  [Purdon 
378),  forms  the  basis  of  this  section,  with  the  following  alterations.  For 
the  word  "  lands"  in  the  original,  we  have  substituted  the  term  "  real 
estate"  which  is  of  more  comprehensive  meaning,  and  therefore  more 
suitable  in  a  provision,  the  object  of  which  is  a  division  of  all  the  real  pro- 
perty of  a  decedent.  It  is  proper,  also,  to  state  that  we  have  made  the 
same  alterations  in  most  other  passages  of  this  bill,  in  which  it  was  neces- 
sary to  speak  of  real  estate. 

In  this  section,  we  have  also  substituted,  the  terms  "  lineal  descend- 
ants" for  "  children"  in  describing  the  persons,  among  whom  partition 
is  to  be  made,  upon  the  same  principle  that  the  change  first  mentioned 
has  been  suggested,  viz. :  that  all  who  are  in  the  same  situation,  as  to  in- 
convenience, should  be  entitled  to  the  same  remedy.  It  is  true  that  the 
supreme  court  has  decided,  in  the  case  of  Hersha  v.  Brenneman  (6  Serg. 
fy  Rawle  2),  that  grandchildren  are  included  in  the  term  children,  in  the 
act  of  1794  ;  but  we  consider  it  to  be  most  prudent,  in  a  revision  of  laws 
ii.— 103 
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to  introduce  terms,  respecting  which  there  can  be  as  little  room  for  doubt 
as  language  will  permit. 

We  have  omitted  the  term  "  next  friend '"  in  this  and  other  parts  of  the 
bill,  and  required  that  notice  should  be  given  to  the  guardian,  and  that 
the  infant  should  also  appear  by  guardian.  The  reasons  which  have 
governed  us  in  making  this  suggestion  will  be  stated  in  our  remarks  on 
section  fifty-five. 

Sect.  XXXIX.  This  section  provides  for  the  case,  where  the  estate 
cannot  be  conveniently  divided,  and  is  copied  from  the  twenty-second  sec- 
tion of  the  act  of  19th  April  1794  (Purdon  378),  with  some  alterations  of 
phraseology  and  arrangement.  It  will  be  seen  that  we  have  arranged  the 
descendants  into  classes,  for  the  sake  of  perspicuity.  No  change,  how- 
ever, has  been  made  in  the  substance  of  the  section  in  this  respect.  We 
have  introduced  the  word  recognizance  into  the  latter  clause  of  this  sec- 
tion, that  being  the  kind  of  security  which  is  most  usually  taken,  and  it 
appears  to  us  most  proper  to  be  taken ;  although  we  have  not  felt  our- 
selves authorized,  to  limit  the  authority  of  the  court  to  this  mode.  We 
have  also  required  that  the  appraised  value  should  be  payable  ivith  inter- 
est ;  this  being,  we  believe,  the  usual  course,  and  we  suppose  the  inten- 
tion of  the  framers  of  the  act  of  1794. 

Sect.  XL.  This  section  provides  for  the  case  where  partition  can  con- 
veniently be  made ;  but  the  value  of  the  shares  cannot  be  equal.  It  is 
not  expressly  provided  for  in  the  present  law  ;  and  it  appears  to  us  pro- 
per to  introduce  here  a  legislative  direction  for  the  subject;  especially  as 
a  similiar  enactment  has  been  adopted  in  the  case  of  partition  in  the  com- 
mon law  courts.  The  particular  provisions  of  this  section  are  conforma- 
ble with  the  general  enactments  of  the  law. 

Sect.  XLI.  In  this  section  we  have  provided  for  the  case  of  a  partition 
of  the  estate  into  fewer  parts  than  there  are  heirs.  The  substance  of  the 
provision  is  to  be  found  in  the  twenty-second  section  of  the  act  of  19th 
April  1794  (Pardon  379)  ;  the  phraseology  and  form  of  the  section,  only 
being  changed. 

Sect.  XLII.  This  section  is  derived  from  the  eighth  section  of  the  act 
of  7th  April  1807  (-Purdon  385).  We  have  made  the  provision  general, 
applying  it  to  all  cases  of  appraisement  or  partition,  mentioned  in  the  pre- 
ceding sections,  and  have  omitted  some  superfluous  phrases  contained  in 
the  act  of  1807. 

Sect.  XLIII.  In  this  section  we  have  consolidated  the  provisions  ex- 
isting in  the  twenty-second  section  of  the  act  of  19th  April  1794  [Pur- 
don 379),  and  in  the  sixth  section  of  the  act  of  7th  April  1807  (Purdon 
384),  with  some  slight  alterations  of  phraseology,  to  adapt  it  to  the  pre- 
ceding sections. 

Sect.  XLIV.  This  section  contains  the  provisions  to  be  found  in  the 
first  section  of  the  act  of  2d  April  1804  (Purdon  383),  and  in  the  second 
section  of  the  act  of  26th  March  1808  (Purdon  385),  with  the  following 
addition.  The  first  named  act,  provides  that  the  rule  upon  the  heirs,  to 
show  cause  why  the  estate  should  not  be  sold,  should  be  returnable  on 
the  first  day  of  the  next  regular  session  of  the  court.  It  appears  to  us 
that  this  notice  may,  in  some  cases,  be  insufficient,  inasmuch  as  the  return 
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of  the  inquest,  or  of  the  seven  men  may  be  made  to  a  late  period  of  the 
preceding  term,  and  the  place  of  residence  of  the  heirs  may  be  at  a  con- 
siderable distance  from  the  seat  of  the  court.  We  propose,  therefore,  to 
authorize  the  court  to  make  such  rule  returnable  at  the  next  regular  ses- 
sion of  the  court,  "or  at  such  subsequent  period,  as  the  court,  laving  re- 
gard to  the  circumstances  of  the  case,  may  direct." 

Sect.  XLV.  This  section  is  copied  from  the  fifth  section  of  the  act  of 
14th  April  1828  {Pamph.  L.  484),  with  the  omission  of  some  redundant 
phrases. 

Sect.  XLVI.  In  this  section  are  contained  the  provisions  enacted  in 
the  first  section  of  the  act  of  April  1st  1805  [Pardon  383).  We  have  in- 
troduced a  clause  providing  for  a  case,  which  may  sometimes  occur,  of 
there  being  no  "  principal  mansion"  on  the  land  ;  and  have  proposed  in 
such  case,  to  authorize  the  orphan's  court  of  the  county  in  which  the 
greater  part  of  the  land  lies,  to  proceed  to  partition. 

Sect.  XL VII.  The  ninth  section  of  the  act  of  7th  April  1807  {Pardon 
385),  contains  the  principal  provisions  of  the  section.  We  have  extended 
the  provision  restraining  the  right  of  preference  to  other  cases  of  partition 
besides  the  single  one  mentioned  in  the  act  of  1807  ;  as  they  appeared  to 
us  to  depend  upon  the  same  principle. 

Sect.  XLVIII.  The  substance  of  the  first  paragraph  of  this  section  is 
to  be  found  in  the  eighth  section  of  the  act  of  4lh  April  1797  Pardon 
381),  with  this  variation,  that  instead  of  limiting  the  benefit  of  the  provi- 
sion to  brothers  and  sisters  of  the  decedent,  we  have  proposed  to  extend 
it  to  all  collateral  relations,  in  whom  the  estate  shall  vest  in  possession. 
The  proviso  is  entirely  new.  It  was  intended  to  reach  a  case  of  not  un- 
frequent  occurrence,  in  which  an  intestate  leaves  a  widow  and  father  or 
mother,  but  no  children ;  in  which  event,  by  the  existing  law  of  distri- 
butions, one  moiety  of  the  estate  goes  to  the  widow  for  life,  and  the  other 
moiety  to  the  father  or  mother  for  life,  with  remainder  in  fee  to  the  chil- 
dren or  other  heirs  of  the  father  or  mother.  It  appears  to  us  to  be  right, 
under  such  circumstances,  that  the  persons  in  whom  the  remainder  vests 
should  be  made  parties  to  the  proceedings  in  partition,  or  have  the  privi- 
lege of  accepting  or  refusing  the  estate  at  the  valuation.  In  the  case  of 
Young  v.  Rickel,  1  Serg.  4*  Pawls  467,  it  was  doubted  by  the  supreme 
court,  whether  the  orphans'  court  has  power  to  make  partition  where  an 
intestate  left  a  widow,  a  father,  a  brother  and  sister,  but  no  children ;  and 
it  seems  to  have  been  the  opinion  of  the  court  that  if  the  partition  were 
valid  under  existing  law,  it  would  bind  the  interests  of  the  reversioners. 
If  this  be  the  result,  it  will  be  most  consonant  with  justice,  as  well  as 
convenience,  that  they  should  have  an  opportunity  of  being  heard,  and  of 
taking  part  in  the  proceeding. 

Sect.  XLIX.*  In  this  section  we  have  endeavoured  to  provide  for  a 
case,  the  hardships  of  which  are  believed  to  be  peculiar  to  our  laws  ; 
since  we  are  not  aware  of  a  code  or  system  in  which  a  similar  defect  ap- 

*  Section  forty-seven  of  the  law  was  inserted  by  the  legislature — the  remarks, 
therefore,  upon  section  forty-nine  of  the  report,  refer  to  section  forty-eight  of  the 
law,  and  so  on. 
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pears.  Many  of  our  most  distinguished  judges  have  long  since  acknow- 
ledged and  lamented  that  there  did  not  exist  in  the  courts  of  this  state  any 
pow^r  to  interfere  on  behalf  of  a  wife,  whose  real  property  was  convert- 
ed into  money,  by  a  sale  under  an  order  of  the  orphans'  court;  and  they 
have  been  compelled  to  witness,  without  being  able  to  prevent,  the  pay- 
ment of  the  whole  fund  to  the  husband  often  against  the  wishes  of  the 
wife,  to  the  impoverishment  of  herself  and  children,  and  in  opposition  to 
the  true  interests  of  the  husband.  The  late  very  eminent  Chief  Justice 
Tilghman,  while  delivering  the  opinion  of  the  court,  in  a  case  (Yohe  v. 
Barnet,  1  Einney  358),  in  which  it  was  decided  that  a  debt  due  by  a 
husband  to  his  wife's  father  might  be  deducted  from  the  wife's  share  of 
the  estate,  remarked  :  "  There  certainly  may  be  hardships  in  cases  of  this 
kind,  which  probably  the  legislature  were  not  aware  of  when  they  direct- 
ed the  mode  of  partition.  But  we  must  take  the  law  as  we  find  it  writ- 
ten."   "  It  is  to  be  regretted  that  the  courts  of  this  state  are  not  vest- 
ed with  the  power  exercised  by  the  court  of  chancery  of  England,  of  in- 
sisting on  some  provision  for  the  wife,  when  the  husband  applies  to  them 
for  the  purpose  of  getting  possession  of  her  personal  property.  But  we 
have  no  trace  of  any  such  exercise  of  power  by  our  courts." 

The  late  Judge  Duncan,  in  another  case  (Stoolfoos  v.  Jenkins,  8  Serg. 
fy  Raivle  172),  expresses  himself  thus:  "  When  so  great  a  change  was 
made  in  the  course  of  descents,  as  was  effected  by  the  act  of  1705,  and 
so  novel  a  course  of  proceeding  introduced,  by  a  tribunal  unknown  to  the 
common  law,  it  could  scarcely  be  expected  from  human  wisdom  to  fore- 
see and  provide  for  all  the  consequences  of  this  transition  of  real  into  per- 
sonal estate.  Each  day  brings  up  new  cases,  unfolds  new  difficulties, 
discovers  new  defects;  to  remedy  which  the  legislature  alone  are  equal. 
For,  with  all  the  laws  and  supplements  made  on  this  important  subject, 
the  system  continues  miserably  defective,  more  especially  as  it  respects 
the  rights  of  infants  and  femes  covert.  Hardships  do  occur,  but  courts 
cannot  usurp  legislative  functions,  or  new  model  the  law,  according  to 
their  own  ideas  of  natural  justice,  or  redress  hardships  in  each  particular 
instance,"  &c. 

The  present  chief  justice  has  also  expressed  his  opinion  of  the  unjust 
operation  of  the  present  law,  in  equally  decided  terms.  "  No  one,"  said 
he  (in  the  case  of  Ferre  v.  The  Commonwealth,  8  Serg.  8p  Rawle  314), 
"  more  highly  appreciates  the  policy  and  general  effect  of  our  intestate 
laws  than  I  do;  yet  the  frequent  transmutation  of  the  real  estates  of  mar- 
ried women  into  personalty,  is  one  of  the  oppressive  consequences  of 
their  operation,  and  of  our  want  of  the  specific  powers  of  a  court  of  chan- 
cery, which  every  jurist  must  regret.  It  was  never  an  object  with  the 
legislature  to  transfer  the  real  estate  of  the  wife  to  the  husband,  as  if  it 
were  personal ;  for  in  breaking  in  on  the  common  law  rules  of  descent, 
care  is  taken  in  other  parts  of  those  laws,  to  prevent  the  estate  from  pass- 
ing to  those  who  are  not  of  the  blood  of  the  first  purchaser;  and  those  of 
the  half  blood  are  suffered  to  inherit  in  preference  to  the  more  remote 
kindred,  only  where  the  estate  has  been  acquired  by  the  intestate  him- 
self.    Had   it  been  foreseen  that    a  contrary  result  would  be  produced 
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by  turning  a  wife's  land  into  money,  it  would  doubtless  have  been  pre- 
vented." 

Many  more  testimonies  might  be  quoted  to  the  same  effect;  but  we 
presume  that  the  opinions  of  the  eminent  persons,  which  we  have  cited, 
will  be  sufficient  to  satisfy  the  legislature  both  of  the  injurious  tendencies 
of  the  present  law,  and  of  the  expediency  of  some  alterations  by  which 
the  rights  and  interests  of  married  women  may  be  protected. 

In  what  manner  this  may  be  best  effected  is  a  question  of  more  diffi-. 
culty ;  since,  in  securing  the  estate  of  the  wife,  it  must  not  be  overlooked 
that  the  husband  also,  has  a  legal  interest  in  that  estate,  and  a  certain  due 
influence,  which,  perhaps,  it  ought  not  to  be  the  policy  of  the  law  to  di- 
minish or  counteract.  Upon  the  best  reflection  that  we  have  been  able 
to  give  to  the  subject  we  have  concluded  that  a  positive  direction  that  the 
share  of  the  wife  shall  in  all  cases  be  vested  and  held  for  her  separate  use, 
free  from  the  control,  debts  and  engagements  of  her  husband,  would  be 
inadvisable,  as  respects  the  domestic  interests  of  the  wife,  and  unjust  to- 
wards the  husband,  who  would  in  such  cases  possess  a  less  degree  of 
control  over,  and  derive  less  advantage  from  the  property,  than  if  it  had 
continued  to  be  real.  A  middle  course,  such  as  we  have  recommended 
in  this  section,  seemed  to  us,  upon  the  whole,  most  expedient.  This 
course,  besides  resembling  that  which  is  pursued  under  similar  circum- 
stances by  courts  of  equity,  has  the  advantage  of  analogy  with  our  exist- 
ing law,  respecting  the  voluntary  conveyance  of  the  real  estate  of  femes 
covert;  and  thus  establishes  an  uniformity  of  system,  with  respect  to  such 
estates,  which  adds  to  the  simplicity  of  the  law,  and  consequently  pro- 
motes its  general  understanding. 

Should  the  provision  now  suggested  receive  the  approbation  of  the  le- 
gislature, we  propose  in  future  bills,  under  the  appropriate  heads,  to  sug- 
gest such  other  amendments  of  the  law,  as  will  enable  married  women  to 
protect  their  interests,  in  all  other  cases,  in  which  their  real  estate  is  con- 
verted into  personal  by  process  or  operation  of  law. 

Sect.  L.  This  section  is  new,  as  an  express  provision  of  law ;  but  a 
rule  of  practice  similar  to  it  has  prevailed  ot  late  years,  in  one  or  more  of 
the  orphans'  courts.  We  conceive  that  it  should  be  general,  as  it  is  a 
case  of  manifest  justice  and  propriety,  in  respect  to  those  who  possess 
incumbrances  upon  the  interests  of  heirs  in  real  estate,  which  being  con- 
verted into  money  by  proceedings  in  partition,  the  security  of  the  incum- 
brance becomes  seriously  impaired.  We  have  endeavoured  in  this  section 
to  suggest  a  mode,  by  which  the  interests  of  incumbrances  may  be  pro- 
tected, where  recognizances  are  given  for  the  purpart  of  an  heir  as  well 
as  where  money  is  actually  paid. 

Sect.  LI.  This  section  is  derived  from  the  first  clause  of  the  sixth 
section  of  the  act  of  14th  April  1828  [Pamphlet  Laws  484),  with  some  al- 
terations of  phraseology.  We  have  omitted  the  word  bonds  throughout. 
Not  being  a  lien  on  real  estate  intrinsically,  even  when  given  as  security, 
for  the  appraised  value  of  real  estate  in  the  orphans'  court,  according  as 
we  believe  to  the  universal  understanding,  we  do  not  perceive  the  neces- 
sity for  requiring  an  acknowledgement  of  satisfaction  on  the  record.  When 
judgment  is  obtained  or  confessed  on  such  bonds,  the  lien  partakes  of  the 
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character  of  others  derived  from  judgments;  and  satisfaction  may  be  en- 
forced under  the  law  applying  to  judgments. 

Sect.  LII.  This  section  comprises  the  remainder  of  the  sixth  section 
of  the  act  of  14th  April  1828  [Pamphlet  Laws  484),  with  some  verbal 
alterations  and  the  omission  of  the  word  bond,  for  the  reasons  stated  in 
the  preceding  paragraph. 

Sect.  LIV.s  This  section  is  also  new,  as  establishing  a  general  rule 
for  notice  to  heirs,  creditors  and  others  interested  in  proceedings  in  the 
orphans'  court.  Having  already  adverted  to  the  importance  of  providing 
some  means  by  which  such  persons  may  have  an  opportunity  of  becom- 
ing acquainted  with  the  proceedings  of  the  orphans'  courts  and  becoming 
parties,  if  they  shall  think  it  expedient,  we  need  not  repeat  our  sugges- 
tions in  this  place.  Personal  notice  is  undoubtedly  the  surest;  and  we 
have  in  this  section,  provided  that  such  notice  shall  be  given,  to  persons 
i-esident  within  the  county,  or  within  forty  miles  of  the  place  where  the 
court  is  holden ;  a  provision  which  we  think  ought  not  to  be  considered 
burdensome  upon  the  parties,  when  the  importance  of  the  interest  gene- 
rally involved  is  considered.  It  is  obvious  that  personal  notice  must  be 
limited  by  some  measure  of  distance.  In  many  cases  it  is  impracticable, 
without  a  degree  of  delay  and  expense,  which  would  frustrate  measures 
of  manifest  justice,  and  sometimes  impossible  from  uncertainty,  or  igno- 
rance of  the  parties  interested.  Public  notice  is  all,  therefore,  that  is  left ; 
and  the  only  question  is,  to  what  extent  and  in  what  manner  it  shall  be 
given.  We  have  endeavoured  in  this  section  to  provide  for  as  enlarged 
notice,  as  is  consistent  with  a  reasonable  economy,  and  a  just  considera- 
tion for  others.  In  directing  that  notice  shall  be  given  in  certain  cases, 
by  publication  in  newspapers  published  in  the  county,  or  an  adjacent  one, 
and  in  other  cases  by  publication  in  the  city  of  Philadelphia,  we  have 
followed  in  the  footsteps  of  previous  laws. -'•  The  direction  for  publication, 
however,  in  at  least  one  newspaper  at  Harrisburg,  is  new  ;  but  we  sub- 
mit, that  if  adopted,  it  is  calculated  to  produce  advantageous  results.  In 
most  counties  there  is  a  newspaper  published  under  the  authority  of  the 
government,  in  which  the  laws  or  ordinances  are  promulgated,  and  judi- 
cial advertisements  or  others  concerning  public  interests  appear.  This 
convenient  practice  is  pursued  by  the  government  of  the  United  States, 
and  by  most  of  the  state  governments.  In  this  state,  however,  no  news- 
paper exists  with  such  authoritative  designation.  In  reporting,  hereafter, 
a  bill  providing  for  the  printing  and  promulgation  of  the  laws,  we  shall 
probably  take  occasion  to  submit  to  the  legislature,  our  views  of  the  ad- 
vantages to  the  public  that  would  arise,  if  a  similar  provision  existed  in 
this  state.  In  the  mean  time,  however,  it  appears  to  us  that  facilities 
would  be  afforded  for  the  diffusion  of  notice,  by  the  direction  for  a  publi- 
cation in  a  newspaper  at  the  seat  of  government,  even  should  the  legisla- 
ture decline  to  authorize  the  designation  of  an  official  journal.  These 
facilities  would  arise  from  the  central  position  and  character  of  the  seat 


1     Section  fifty-three  of  the  report  was  omitted  by  the  legislature ;  the  remarks 
upon  section  fifty-four  of  the  report  refer  to  section  fifty-two  of  the  law,  and  so  on. 
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of  government,  and  from  its  being  the  place  of  resort  of  members  of  the 
legislature,  and  other  persons,  from  every  county  in  the  state.  The  ad- 
vantages of  the  publication  would  certainly  be  increased,  in  a  very  great 
degree  by  legislative  authority,  to  the  governor,  or  secretary  of  the  com- 
monwealth, annually  to  designate  some  newspaper  at  Ilarrisburg,  in  which 
all  such  judicial  notices  should  be  published. 

Sect.  LV.  We  have  endeavoured  in  this  section  to  provide  a  remedy 
for  an  evii  that  may  happen,  and  we  believe  has  happened,  under  the  ex- 
isting law  and  practice  of  the  orphans'  court,  namely,  the  transaction  of 
proceedings  affecting  the  interests  of  minors,  without  sufficient  notice  to 
persons  competent  to  attend  on  their  behalf.  We  consider  it  highly  im- 
portant, in  reference  to  the  question  of  the  conclusiveness  of  decrees  of 
the  orphans'  court,  that  every  means  should  be  taken  to  enable  minors  to 
defend  their  interests  in  this  court ;  and  we  propose,  therefore,  to  require 
that  in  every  case  notice  shall  be  given  to  the  guardian  of  a  minor,  if  resi- 
dent within  the  county  or  within  forty  miles  of  the  seat  of  justice,  and 
that  if  there  be  no  guardian,  notice  shall  be  served  on  the  minor,  if  above 
the  age  of  fourteen,  or  his  next  of  kin  if  the  minor  be  under  that  age  ;  and 
if  application  be  not  made  on  the  part  of  the  minor  for  the  appointment  of 
a  guardian,  the  court  shall  appoint  a  suitable  person  to  attend  to  his  inter- 
ests. It  is  believed  that  these  provisions  will  have  the  effect  of  increasing 
the  security  of  infants,  without  occasioning  any  great  or  very  inconvenient 
delay. 

We  have  in  this  and  other  parts  of  the  bill  omitted  the  designation  of 
"  next  friend, "  because  the  individual  is  uncertain  and  irresponsible,  and 
we  think  that  convenience  and  the  interests  of  the  minor  will  be  promoted 
by  substituting  in  all  cases  the  guardian,  a  known  officer,  who  gives 
security  for  the  faithful  performance  of  his  trust,  and  is  responsible  in  law 
for  acts  of  neglect  as  well  as  for  misconduct. 

Sect.  LVI.  The  provisions  of  this  section  are  also  new  so  far  as  they 
are  general ;  but  they  are  to  be  found  already  in  most  of  the  acts,  which 
provide  for  the  sale  of  real  estate.  It  appears  to  us  to  be  more  convenient 
to  make  a  general  provision  of  this  nature  than  to  repeat  the  directions  in 
each  case. 

Sect.  LVII.  This  section  is  new,  as  a  positive  enactment;  and  has 
been  introduced  for  the  purpose  of  settling  a  question,  about  which  some 
doubt  has  existed,  although  the  general  opinion  seems  to  be  that  the  or- 
phans' court  has  always  possessed  the  power  mentioned  in  this  section. 

Sect.  LVIII.  The  provisions  of  this  section  are  new,  so  far  as  respects 
the  orphans'  court,  and  as  we  respectfully  submit,  very  important  for  the 
ends  of  justice.  A  full  statement  of  the  motives  and  considerations  by 
which  we  have  been  governed  in  suggesting  them  to  the  legislature,  would 
extend  this  report  greatly  beyond  what  would  be  desirable  ;  and  the  same 
remark  may  be  made  of  several  other  sections  introduced  into  these  bills. 
We  have  already  expressed  our  views  of  the  constitution  and  charac- 
ter of  the  orphans'  court.  A  tribunal  which  is  intended  to  operate  so 
extensively,  and  to  secure  such  important  interests,  necessarily  re- 
quires commensurate  powers  to  render  it  useful  to  the  community  ;  and 
with  the  jurisdiction  of  a  court  of  equity,  ought  to  possess  its  functions 
and  process.     One  of  the  most  important  powers  of  the  courts  of  chancery 
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is  that  which,  by  means  of  a  bill  of  discovery,  they  exercise,  to  reach,  as 
far  as  human  means  go,  the  conscience  of  a  party.  The  answer  to  a  bill 
of  discovery,  like  other  answers  in  chancery,  is  required  to  be  on  oath  or 
affirmation  ;  and  thus,  transactions  material  to  the  interests  of  others  are 
developed,  which  otherwise  would  be  concealed  in  obscurity.  It  has 
often  been  regretted  that  the  court  of  common  law  did  not  possess  similar 
powers.  In  some  of  the  states  of  this  union  they  have  conferred  on  those 
tribunals  very  extensive  authority  in  this  respect,  and  in  other  quarters 
where  a  revision  of  the  law  is  taking  place,  we  find  that  a  mode  of  pro- 
ceeding is  proposed,  similar  to  that  which  we  have  suggested  in  this  sec- 
tion. We  have  not  recommended  the  formal  proceeding  by  bill,  a  peti- 
tion and  answer,  because  we  conceive  that  it  had  better  be  left  to  the 
court  to  regulate  this  as  a  matter  of  practice.  The  mode  of  examination 
may  either  be  by  petition  and  answer  on  oath,  which  should  be  filed 
among  the  records  of  the  court ;  or  by  interrogations,  to  be  administered 
in  the  court,  or  before  auditors,  and  to  be  answered  in  writing,  and  also 
filed  of  record.  The  power  of  examining  accounts  on  oath  or  affirmation, 
touching  the  subject  matter  of  their  account,  and  of  compelling  the  pro- 
duction of  books,  papers  and  documents,  has  already  been  given  to  audi- 
tors appointed  by  the  court  of  common  pleas,  under  the  act  of  the  14th 
April  1828  (Pamph.  L.  435),  relating  to  the  accounts  of  assignees;  and 
we  believe  the  authority  to  have  been  found  very  beneficial  in  its  exercise. 
If  there  be  any  case  in  which  the  means  of  applying  to  the  conscience  of 
a  party  are  desirable,  it  appears  to  us  to  be  that  of  the  settlement  of  ac- 
counts, where  the  power  of  ascertaining  by  extrinsic  evidence  whether  an 
accountant  has  charged  himself  with  all  the  trust  moneys  or  effects  re- 
ceived by  him  is  necessarily  very  much  limited.  It  has  been  the  preva- 
lent opinion  that  neither  the  auditors  appointed  by  the  orphans'  court,  nor 
the  court  itself,  possessed  the  power  to  compel  an  executor  or  other  ac- 
countant to  produce  his  books  and  papers.  The  authority  now  proposed 
to  be  given,  is  confined  to  the  court ;  who  may,  however,  compel  the 
accountant  to  produce  them  before  auditors.  It  may  be  proper  to  add  that  the 
several  courts  of  common  pleas  already  possess  a  similar  authority,  in  re- 
spect to  suits  depending  before  them,  by  virtue  of  an  act  passed  on  the 
27th  February  1798.     Purdon  402. 

Sect.  LIX.  This  section  relates  to  the  process  of  the  orphans'  court. 
It  is  in  a  great  measure  new  to  our  acts  of  assembly,  and  in  some  respects 
different  from  the  practice,  which  has  hitherto  prevailed.  We  have  found 
it  a  subject  of  very  considerable  difficulty  ;  but  if  we  rightly  interpret  the 
resolutions  under  which  we  act,  it  is  one  which  it  was  not  compatible 
with  our  duties  to  omit.  Indeed,  we  suppose  that  there  is  no  branch  of 
the  subject  of  the  present  bill  more  vague  or  defective,  than  this;  nor  one 
to  which  the  clause  requiring  us  to  suggest  such  new  provisions  as  may 
be  necessary  and  expedient,  more  distinctly  applies.  We  have  accord- 
ingly given  the  subject  our  most  serious  consideration,  and  have  devoted 
to  it  a  large  proportion  of  our  time.  The  objects  which  we  have  had  in 
view  are  to  provide  a  speedy  method  for  the  settlement  of  accounts,  and 
for  the  adjustment  of  other  controversies,  within  the  jurisdiction  of  the 
court,  and  at  the  same  time  to  prevent  injury  to  the  absent,  to  protect 
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trust  property  during  a  dispute,  and  to  provide  as  far  as  may  be  the  means 
of  obtaining  specific  redress.  To  attain  these  objects  the  section  provides, 
in  substance,  that  on  the  petition  of  any  person  interested,  setting  forth  a 
sufficient  cause  of  complaint,  and  verified  by  oath  or  affirmation,  the  court, 
or  a  judge,  in  vacation,  may  award  a  citation  to  the  person  against  whom 
redress  is  sought,  returnable  in  not  less  than  ten  days.  We  have  used 
the  expressions  immediate  or  remote,  in  reference  to  the  interest  of  the 
petitioner,  because  it  has  been  maintained  in  the  supreme  court  that  the 
orphans'  court  has  no  power  to  compel  an  executor  to  give  security,  at 
the  instance  of  one  who  has  a  right  to  the  interest  of  a  bequest,  but  no 
right  to  the  principle,  until  a  future  day  ;  case  of  Johnson's  Appeal,  12 
Serg.  &,■•  Rawle  317  ;  and  it  seems  to  us  proper  to  provide  for  this  defect 
in  the  present  law,  if  it  actually  exists.  We  have  also  in  this  clause  au- 
thorized the  issuing  of  a  citation,  on  application  to  a  single  judge,  in  va- 
cation. According  to  the  course  of  the  orphans'  court,  citations  issue  only 
on  the  allowance  of  the  court.  The  result  of  this  principle,  for  it  is  more 
than  a  mere  rule  of  practice,  is  delay  in  the  commencement  and  progress  of 
its  proceedings.  In  the  common  law  courts,  writs  for  the  institution  of  suits 
issue  of  course,  on  the  precept  of  the  party  or  his  attorney,  although  sup- 
posed, as  the  test  indicates,  to  have  issued  in  the  preceding  term.  The 
provision  now  proposed  to  be  introduced  into  the  orphans'  court,  is  an 
approximation  to  that  practice.  No  inconvenience  can  be  expected  to 
arise  from  it,  since  the  affidavit  of  the  petitioner  and  the  supervision  of  a 
judge  will  furnish  a  sufficient  check  upon  groundless  or  frivolous  com- 
plaints. 

The  citation  may  be  served  by  the  party  or  his  authorized  agent ;  or, 
if  the  party  require  it,  by  the  sheriff  or  coroner  of  the  proper  county.  It 
has  been  usual,  we  believe,  for  the  party  or  his  agent,  to  serve  a  citation 
out  of  the  orphans'  court,  and  we  are  not  aware  of  any  objections  to  the 
practice  that  are  not  counterbalanced  by  advantages.  It  is  obvious,  how- 
ever, that  occasions  may  arise  to  render  the  agency  of  the  sheriff  highly 
desirable,  and  indeed  necessary.  In  the  execution  of  process,  affecting 
the  persons  or  property  of  parties,  resort  must  be  had  either  to  known 
officers,  or  to  persons  specially  appointed  for  the  purpose  by  the  court. 
We  have  preferred  the  former  in  all  cases,  for  the  reason  that  the  execu- 
tion of  responsible  duties  should  be  entrusted  only  where  there  is  a  safe- 
guard of  official  security. 

The  manner  of  service  is  the  subject  of  the  next  provision ;  and  in  this 
we  have  endeavoured  to  consult,  as  far  as  may  be,  the  interests  of  the 
defendant,  and  of  those  who  may  be  responsible  for  him.  The  section 
accordingly  proposes,  that  the  citation  shall  be  served  on  the  defendant 
personally,  or  by  leaving  a  copy  at  his  last  place  of  abode,  with  a  member 
of  his  family.  If  the  defendant  be  not  found,  and  have  no  known  place 
of  residence  within  the  county,  the  citation  may  be  served  on  his  sureties. 
This  last  provision  is  altogether  new,  but,  we  submit,  a  great  improve- 
ment upon  the  practice,  and  a  proper  addition  to  the  means  of  notice, 
which  will  be  found  beneficial  both  to  the  complainant  and  defendant, 
and  a  measure  of  justice  towards  the  sureties  themselves.  Service,  when 
made  by  the  party  or  his  agent,  is  to  be  verified  bv  oath  or  affirmation  ; 
ii.— 104 


850  EXPLANATORY   REMARKS  OF  THE 

(Orphans'  Court— Act  of  29th  March  1832.) 

and  in  all  cases  the  manner  of  service  is  to  be  specially  staled.  If  ser- 
vice cannot  be  made  within' the  commonwealth  in  any  of  these  modes, 
and  the  same  appear  on  the  return,  the  court  are  to  award  another  cita- 
tion, and  make  an  order  for  publication  thereof,  in  two  or  more  newspa- 
pers, as  they  may  designate,  having  regard  to  the  supposed  residence  of 
the  defendant,  and  other  circumstances.  The  time  during  which  the 
publication  is  to  be  continued,  is  left  to  the  direction  of  the  court.  If  the 
defendant  do  not  appear;  at  the  time  appointed  by  the  second  citation, 
the  court  is  authorized  to  proceed  ex  parte,  so  far  as  to  refer  the  contents 
of  the  petition  to  auditors,  to  report  thereon  ;  and  if  the  object  be  to  ob- 
tain a  settlement  of  accounts,  this  also  may  be  reported  by  the  auditor 
upon  such  evidence  as  may  be  accessible  to  him.  On  the  report  of  the 
auditor,  the  court  may  proceed  to  make  a  decree,  according  to  justice  and 
equity  ;  but  the  decree  is  subject  to  their  own  revision,  which  must  take 
place  on  the  appearance  of  the  defendant,  within  the  time  afterwards 
limited  ;  and  the  power  will  doubtless  be  exercised  with  the  utmost  lib- 
erality, wherever  it  is  made  to  appear  that  notice  has  not  actually  reached 
a  defendant. 

A  decree  or  judgment  of  the  court  may  thus  be  obtained  in  all  cases, 
both  where  the  defendant  appears,  and  where  he  fails  to  appear  after  due 
notice.  The  decrees  of  the  court  may  be  enforced  by  attachment,  seques- 
tration or  execution,  in  the  nature  of  a  writ  of  fieri  facias.  The  two 
former  supply  the  means  of  compelling  the  defendant  to  act  where  his 
personal  agency  is  essential.  The  proceedings  on  the  writ  of  sequestra- 
tion, which  by  our  old  act  of  1713  {Purdon  612,  613),  was  borrowed 
from  the  court  of  chancery  ;  being  somewhat  unsettled  and  complicated, 
we  have  given  a  form  for  the  writ,  containing  sufficient  directions  to  the 
officer;  and  we  have  endeavoured,  in  some  respects,  to  simplify  the  prac- 
tice under  it.  It  has  often  been  regretted  that  the  courts  of  chancery  of 
England,  and  some  of  these  states,  possessed  no  process  by  which  their 
decrees  for  the  payment  of  money  could  be  enforced  directly  upon  the 
goods  and  chattels  of  the  defendant,  by  a  levy  and  sale  in  the  manner  of  a 
fieri  facias.  We  have  remedied  this  defect  in  the  practice  of  the  orphans' 
court,  by  directing  that  where  the  decree  is  for  the  payment  of  money,  it 
may  be  enforced  by  an  execution  in  the  nature  of  a  writ  of  fieri  facias, 
under  which  the  like  proceedings  may  take  place,  as  are  had  and  allowed 
by  virtue  of  such  writs  in  the  courts  of  common  pleas.  All  these  writs, 
whether  of  attachment,  sequestration  or  fieri  facias,  must  be  directed  to, 
and  executed  by  the  sheriff  or  coroner  of  the  proper  county.  These  pro- 
visions form  a  system,  and  might  be  reported  without  more.  But  we  have 
considered  it  our  duty  to  provide  a  different  mode  of  proceeding,  in  cases 
requiring  more  energetic  and  effectual  process.  When  the  person  against 
whom  complaint  is  made,  has  absconded,  or  is  about  to  abscond,  to  the 
prejudice  of  the  complainant,  the  court,  or  a  judge  in  vacation,  is  autho- 
rized, on  satisfactory  proof  of  the  fact,  to  issue  an  attachment  or  seques- 
tration, or  both ;  the  operation  of  which  may  be  dissolved,  on  giving 
security  to  answer  the  petition,  and  abide  the  orders  and  decrees  of  the 
court.     This  is,  in  effect,  a  holding  to  bail. 

In  furtherance  of  the  intent  of  these  provisions,  the  court  is  authorized 
at  the  time  of  the  petition,  or  at  any  subsequent  stage  of  the  proceeding, 
on  proof  that  the  defendant  is  wasting  or  otherwise  disposing  of  the  trust 
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property,  or  is  ahout  to  remove  it  beyond  the  jurisdiction  of  the  court,  to 
issue  a  writ,  authorizing  the  sheriff  to  take  and  secure  such  property,  to 
abide  the  order  of  the  court.  The  proceedings  as  to  the  execution  of  this 
writ  will  be  similar  to  those  in  the  first  stage  of  a  foreign  attachment. 
We  have  endeavoured  to  provide  against  any  possible  abuse  of  this  writ, 
by  directing  that  the  party  in  whose  favour  the  writ  may  issue,  shall,  if 
required,  give  security  to  the  sheriff  to  indemnify  him  in  the  execution  of 
it,  and  that  the  party  against  whom  it  may  issue,  shall  have  the  right  to 
stay  its  execution,  by  giving  security,  that  the  property  shall  be  forth- 
coming at  its  return.  With  these  guards,  we  respectfully  submit  that  a 
remedy  of  the  nature  proposed  will  be  found  eminently  beneficial.  In- 
stances have  occurred  of  gross  imposition  and  injustice,  which  the  orphans' 
courts,  with  their  existing  means,  have  been  unable  to  redress.  Execu- 
tors and  administrators  have  converted  the  trust  effects  into  money,  and 
withdrawn  themselves  out  of  the  jurisdiction  of  the  court,  to  the  preju- 
dice of  their  sureties,  or  of  persons  interested  in  the  estate,  while  the  or- 
phans' court  was  waiting  for  the  return  to  a  citation  ;  and  on  the  return, 
if  the  party  had  not  availed  himself  of  the  necessary  interval,  to  withdraw 
beyond  the  reach  of  process,  the  court  could  only  issue  an  attachment, 
and  had  and  still  has  no  means  of  securing  the  property  itself.  The  writ 
now  suggested,  will  provide  for  this  case  at  least.  It  is  intended  also 
to  give  effect  to  an  order  of  the  court  for  the  delivery  of  trust  property  or 
effects,  by  a  superseded  axecutor.  administrator  or  guardian,  to  his  suc- 
cessor in  office,  or  to  some  one  who  may  be  appointed  by  the  court  to  re- 
ceive them. 

We  have  incidentally  mentioned  that  provision  is  made  for  allowing 
persons  against  whom  any  decree  has  been  made  in  their  absence  to  come 
in  and  make  defence  within  a  certain  time.  This  period  is  limited  to  five 
years  from  the  entry  of  the  decree ;  with  this  qualification,  that  if  the 
party  obtaining  the  decree  will  give  the  defendant  personal  notice  of  it, 
the  decree  shall  not  be  re-examined  by  the  same  court,  after  one  year 
elapsed  from  such  notice.  These  provisions  are  taken  from  a  British  sta- 
tute (5  Geo.  2,  ch.  25),  passed  previously  to  our  revolution,  which  has 
been  found  very  beneficial  to  the  suitors  in  the  court  of  chancery,  and  has 
been  adopted  in  many  of  our  sister  states.  Under  the  clause  relating  to 
notice  of  the  decree,  it  is  intended  that  notice  may  be  given  to  the  party  to 
be  affected  by  it,  whether  he  be  within  this  commonwealth,  or  elsewhere. 
In  the  meantime,  however,  the  party  complainant  is  not  to  be  absolutely 
delayed  in  reaping  the  fruits  of  his  decree.  It  is  provided  that  the  pro- 
perty sequestered  may  be  applied  in  satisfaction  thereof,  if  the  complain- 
ant will  give  security  to  abide  the  order  of  the  court,  touching  the  resti- 
tution thereof,  in  case  the  defendant  shall  appear  and  defend  the  suit. 

If  the  defendant  should  not  appear  within  the  prescribed  period,  the 
court  may  then  make  a  final  decree ;  and  any  security  which  may  have 
been  given  for  restitution  becomes  discharged ;  or  if  the  decree  remains 
unsatisfied,  the  court  may  authorize  a  sale,  or  the  application  of  the  pro- 
ceeds of  any  sale  which  may  have  been  had,  in  the  course  of  the  proceed- 
ing, in  execution  of  the  decree. 

In  the  final  clause  of  this  section  we  have  inserted  a  provision  autho- 
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rizinor  the  orphans'  court,  which  has  jurisdiction  over  the  accounts  of  an 
executor,  administrator,  collector  or  guardian,  to  send  citations  and  other 
process  into  any  county  of  this  commonwealth,  into  which  such  account- 
ant may  have  removed,  or  where  he  may  be,  or  may  possess  property 
amenable  to  its  process.  This  provision  is  intended  for  the  single  case  of 
original  liability  to  the  jurisdiction  of  the  court,  and  cannot  be  extended 
further. 

Sect.  LX.  This  section  relates  to  the  practice  of  the  court.  It  autho- 
rizes them  to  fix  the  return  days  of  their  process,  and  to  adopt  such  rules 
as  may  be  convenient  and  necessary  to  carry  into  effect  the  provisions  of 
this  act. 

Sect.  LXI.  This,  the  last  section  of  the  bill,  relates  to  appeals  to  the 
supreme  court.  The  only  material  points  in  this  section  are,  first,  the 
provision  extending  the  right  of  appeal  to  the  term  of  three  years.  At 
present  there  is  a  limitation  of  one  year  to  appeals  from  decrees  on  the 
accounts  of  guardians,  executors  and  administrators.  We  are  not  aware 
of  any  limitation  of  the  period  in  any  other  case.  Having  already  sub- 
mitted our  reasons  for  thinking  that  it  would  be  proper  and  just  to  enlarge 
the  period  in  the  case  of  the  settlement  of  accounts,  providing  the  decrees 
of  the  court  be  made  conclusive  in  other  respects,  we  will  only  add  that 
it  appears  to  us  that  there  ought  to  be  a  limitation  provided  in  all  cases, 
and  that  the  period  we  have  named  is  sufficient  for  the  purpose. 

The  only  point  to  be  noticed  in  this  section  is  the  provision  that  the  re- 
versal or  modification  of  any  decree  or  proceedings  of  the  orphans'  court 
for  the  sale  of  real  estate  shall  not  have  the  effect  of  divesting  any  estate 
or  interest  acquired  under  such  decrees,  by  persons  not  party  thereto. 
This  provision  is  analogous  to  that  which  already  exists  in  our  law,  in  re- 
lation to  purchasers  under  sheriffs'  sales,  by  virtue  of  process  from  the 
common  law  courts;  and  appears  to  us  to  be  absolutely  necessary  to  in- 
sure the  obtaining  of  the  fair  value  of  property  sold  under  proceedings  in 
the  orphans'  courts. 

Sect.  LXII.  Certain  duties  being  required  of  sheriff's  by  this  bill, 
which  are  not  specifically  provided  for  in  the  existing  fee  bill,  we  have, 
in  this  section,  made  provision  for  them. 
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Remarks  upon  a  bill  entitled,  "  An  Act  relating  to  the  Sup- 
port and  Employment  of  the  Poor."  Reported  30th  De- 
cember 1833. 

(See  Act  of  13th  June  1836,  antea,  p.  675.) 

The  bill  now  submitted,  relates  to  a  subject  which  is  of  considerable 
importance  anil  interest  to  the  public.  The  question  of  the  expediency  of 
compulsory  provision  for  the  support  of  the  poor  is  admitted  on  all  hands, 
to  bo  one  of  great  magnitude  and  difficulty.  Eminent  and  enlightened 
men  on  both  sides  of  the  Atlantic,  have  differed  in  their  conclusion  re- 
specting it;  and  powerful  arguments  have  been  urged  in  favour  of,  and 
against  the  continuance  of  the  system,  which  has  prevailed  for  at  least 
three  centuries  in  England;  and  with  few  material  alterations,  has  been 
naturalized  in  this  country.  If  we  believed  that  it  fell  within  our  province 
to  recommend  to  the  legislature  the  total  abandonment  of  the  system,  we 
have  very  great  doubts  whether,  even  looking  at  it  merely  as  a  question 
of  political  philosophy,  we  should  deem  such  a  course  advisable.  But, 
whatever  might  be  our  individual  opinions  on  the  subject,  we  believe  that 
our  authority  does  not  extend  so  far,  as  to  justify  us  in  proposing  radical 
changes  in  laws  of  this  nature.  That  there  are  defects,  however,  in  the 
system,  and  abuses  in  its  practice,  seems  to  be  agreed  on  all  hands,  and 
these  it  has  been  our  business  to  consider,  to  supply  or  to  remove. 

The  principal  objections  to  the  law,  as  it  is  administered,  are  founded 
upon  the  relief  sometimes  given  to  able  bodied  persons,  and  upon  the  pro- 
vision relating  to  settlement. 

1.  We  believe  that  the  design  of  the  law  is  to  furnish  support  to  those 
who  are  unable  to  find  the  means  of  support  for  themselves.  There  must 
be  inability,  but  this  inability  may  be  physical  or  intellectual,  or,  it  may 
arise  from  circumstances,  independent  of  either.  Actual  bodily  infirmity 
or  derangement  of  mind,  preventing  bodily  labour,  entitle  the  individual 
to  relief,  both  in  the  way  of  maintenance  and  clothing  and  in  medical  treat- 
ment, at  the  expense  of  the  public,  where  he  is  without  the  means.  This 
seems  to  be  generally  admitted.  But  suppose  a  poor  man  to  be  able  and 
willing  to  work,  but  unable  to  find  employment  in  the  place  where  he 
lives.  Has  he  any  claim  to  assistance  ?  This  is  denied  by  many,  who 
argue  that  there  is  no  natural  right  to  aid  under  such  circumstances,  and 
that  the  consequences  of  admitting  the  claim  would  be  the  destruction  of 
industry,  and  eventually  of  individual  property.  It  is  certain  that  in  Eng- 
land, great  inconveniences  are  experienced  from  the  pressure  of  this  part 
of  the  community  upon  the  poor  rates ;  which  have  risen  to  an  amount 
unexampled  in  history,  and  enormous  even  in  comparison  with  the  great 
wealth  of  that  country.  The  practice  in  many  parts  of  England  appears 
to  have  been,  to  supply  able  bodied  persons  with  relief  in  money  or  pro- 
visions, and  sometimes  to  add  to  their  wages  out  of  the  poor  rates — the 
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almost  necessary  consequence  of  which,  appears  to  be,  the  discourage- 
ment of  regular  industry,  and  the  multiplication  of  sturdy  paupers.  These 
abuses,  however,  prove  nothing  against  the  validity  of  the  claim  of  a  pau- 
per to  employment  as  the  means  of  obtaining  subsistence  for  himself  and 
his  family.  We  are  not  prepared  to  say  that  if  a  poor  man  is  thrown  out 
of  employment  in  a  particular  trade  or  branch  of  business,  his  only  alter- 
native is  to  emigrate  to  some  place  more  favourable  to  the  pursuit  of  his 
calling.  We  think  that  for  a  time  at  least,  he  has  a  right  to  assistance  of 
some  kind,  and  we  are  not  sure  that  the  interests  of  the  district  are  not 
promoted  by  encouraging  labourers  to  remain  in  it  and  apply  themselves 
to  some  other  branch  of  industry,  likely  to  yield  a  return.  But  the  assist- 
ance which  an  able  bodied  man  is  entitled  to  receive  under  such  circum- 
stances, is  not  assistance  in  money,  but  in  employment.  If  work,  and  an 
amount  of  work,  fully  equal  to  that  which  is  performed  by  men  in  the  like 
employment,  who  are  not  paupers,  be  bestowed  and  required,  there  is  little 
danger,  we  submit,  of  encouraging  idleness  and  improvidence.  A  well 
managed  house  of  employment  will  seldom  afford  much  attraction  for  the 
idle  and  profligate,  although  it  may  be  useful  as  a  refuge  for  the  honest 
poor,  and  as  an  example  to  all.  We  cannot  agree,  therefore,  with  those 
who  would,  under  all  circumstances,  confine  the  aid  of  the  overseers  of 
the  poor  to  the  infirm  and  helpless.  But  in  every  case  in  which  there  is 
an  ability  to  work  and  an  inability  to  obtain  work,  we  would  give  relief 
in  work,  and  in  that  alone,  and,  as  the  discretion  is  liable  to  abuse,  we 
think  that  it  should  be  expressly  restricted.  We  have  been  guided  by 
these  principles,  in  drawing  the  first  six  sections  of  the  bill,  which  will  be 
the  subject  of  more  particular  remark  hereafter. 

2.  Many  persons  have  expressed  opinions  adverse  to  the  restriction  of 
relief  to  persons  having  a  settlement  in  the  particular  district,  and  contend 
that,  upon  the  whole,  it  is  prejudicial  to  industry,  by  preventing  the  cir- 
culation of  labour,  and  confining  it  altogether  to  the  place  of  origin.  It  is 
said  that  if  relief  were  administered  without  regard  to  the  place  of  settle- 
ment of  the  pauper,  labourers  would  be  more  likely  to  resort  to  those  parts 
of  the  country  in  which  there  was  a  demand  for  labour,  and  thus  a  defi- 
ciency in  one  district,  and  an  excess  in  another,  would  be  corrected,  and 
a  proper  level  maintained.  The  evidence  recently  taken  by  the  commis- 
sioners appointed  under  the  authority  of  the  British  parliament,  to  inves- 
tigate the  pauper  system  of  that  country,  and  which  we  have  had  an  op- 
portunity of  examining,  certainly  shows  that,  in  many  parts  of  England, 
labourers  are  restrained  from  removing  from  particular  parishes,  where 
they  are  unable  to  find  employment,  by  the  apprehension  that  if  they 
should  want  relief,  in  the  parish  to  which  they  would  otherwise  remove, 
they  would  be  denied  it,  in  consequence  of  the  law  of  settlement. 

Nevertheless,  we  are  not  satisfied  of  the  expediency  of  altering  the  law 
in  this  particular.  If  a  settlement  could  be  acquired  by  birth  only,  and 
relief  were  given  in  the  place  of  nativity  alone,  it  would,  in  some  parts  of 
our  country,  render  the  poor  laws  almost  inoperative,  and  in  all  of  them, 
would  certainly  raise  strong  objections  to  the  doctrine  of  settlement.  But, 
in  point  of  fact,  a  settlement  is  gained  upon  such  easy  terms,  under  our 
law,  that  it  can  hardly  be  said  to  impose  much  restraint  upon  the  circula- 
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tion  of  labour  with  a  population  like  ours.  In  the  ninth  section  of  the 
bill,  we  have  collected  the  several  provisions  of  the  act  of  1771,  declaring 
in  what  manner  a  settlement  may  be  gained  ;  and  it  will  be  seen  that  the 
terms  upon  which  a  settlement  may  be  obtained,  are  by  no  means  difficult. 
But  what  would  be  the  effect  of  repealing  all  provisions  in  relation  to  set- 
tlement, and  declaring  that  relief  should  be  given  to  every  person  requir- 
ing it  within  the  district,  without  regard  to  birth  or  residence  ?  We  fear 
the  change  would  not  be  for  the  better:  if  the  mere  circumstance  of  in- 
habitancy is  to  entitle  the  pauper  to  relief,  a  single  day's  residence  may 
be  sufficient  for  the  purpose  :  it  will  not  be  necessary  that  the  district 
called  upon  for  relief  should  have  had  the  benefit  of  an  hour's  labour  from 
the  pauper.  He  may  have  spent  the  prime  of  his  life  in  one  township, 
and  advanced  its  prosperity  by  his  personal  labour;  and  if  the  restraints 
of  settlement  be  abolished,  that  township  will  be  under  no  obligation  to 
maintain  him,  unless  he  be  an  inhabitant  at  the  time  he  has  become 
chargeable.  We  believe  that  the  effect  would  be,  to  cause  an  influx  of 
paupers  into  such  districts,  as  happen  to  be  better  provided  according  to 
their  views  of  comfort,  and  to  produce  constant  attempts  at  fraud,  by  over- 
seers as  well  as  paupers. 

It  was  with  a  view  to  obviate  the  tendency,  in  the  law  of  settlement,  to 
restrain  the  circulation  of  labour,  that  the  provisions  relative  to  certificates 
were  introduced.  Owing  to  the  peculiar  circumstances  of  our  country, 
they  have  never  been  much  attended  to  in  practice ;  but  we  believe  that 
the  effect  of  their  general  adoption,  would  be  beneficial  in  counteracting 
the  inconveniences  which  have  been  mentioned. 

The  situation  of  these  states  is  a  peculiar  one  in  respect  to  paupers.  In 
Pennsylvania,  we  are  called  upon  to  support  not  only  those  who  have 
gained  a  settlement  in  the  commonwealth,  but  also,  persons  arriving  from 
foreign  countries  and  the  other  states.  With  respect  to  the  first,  the  ques- 
tion of  settlement  is  at  present,  of  little  consequence,  because  there  seems 
to  be  no  available  means  of  enforcing  it.  No  matter  from  what  part  of 
Europe  they  may  come,  it  is  not  easy  to  return  them;  and  they  must  be 
supported  for  the  time  being,  if  in  want,  in  the  district  where  they  happen 
to  be. 

As  respects  the  able-bodied  European  labourers,  we  think  that  there  is 
no  peculiar  hardship  upon  our  community,  if  they  are  required  to  furnish 
relief  to  them,  after  they  have  become  disabled  by  sickness,  age  or  acci- 
dent, in  our  employment.  They  have  earned  a  title  to  support,  by  their 
labour ;  and  our  public  and  private  works  in  every  part  of  the  state,  bear 
evidence  of  the  value  of  their  labour.  It  would,  we  think,  be  great  injus- 
tice to  deny  relief  to  persons  so  situated.  But  a  class  of  persons  has  re- 
cently been  landed  on  our  shores,  whom  we  are  under  no  such  obligations 
to  receive  or  support.  It  is  believed  that  some  of  the  municipal  officers 
in  foreign  countries,  have  lately  shipped  off  to  this  country,  whole  cargoes 
of  infirm  or  profligate  paupers,  the  tenants  of  their  almshouses  and  refuse 
of  their  population,  finding  it  cheaper  to  pay  their  passage  here,  than  to 
support  them  at  home.  The  burthen  of  their  support  is  thus  thrown  upon 
us,  immediately  upon  their  landing  ;  and  our  own  community  is,  besides, 
infected  with  moral  and  physical  disorders,  brought  over  by  them.     We 
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think  that  some  decided  effort  should  be  made  to  prevent  a  continuance 
of  this  practice.  It  is  time  that  acts  of  assembly  have  been  passed,  exact- 
ing payment  of  a  certain  sum  for  each  passenger  brought  from  a  foreign 
country  to  the  port  of  Philadelphia,  and  requiring  security  to  be  given 
that  such  passenger  shall  not  become  a  charge;  but  these  laws  are  con- 
stantly evaded  by  entering  the  vessel  in  some  port  of  an  adjoining  state, 
and  landing  the  passengers  there,  who  immediately  proceed  to  this  state. 
We  are  preparing  a  bill,  with  a  view  of  remedying  this  evil,  as  far  as  the 
power  of  our  legislature,  without  the  co-operation  of  congress  and  the 
adjoining  states,  will  permit. 

With  respect  to  paupers  from  other  states,  the  case  is  somewhat  differ- 
ent. It  is  true  that  there  is  no  convenient  tribunal  for  the  adjudication  of 
questions  arising  under  the  law  of  settlement ;  but  it  is  believed  that  some 
international  regulations  may  be  made  with  advantage  on  this  subject.  In 
the  twenty-ninth  section  of  this  bill,  we  have  suggested  a  proposition, 
which,  if  adopted  by  the  legislature,  may  lay  the  foundation  of  a  satisfac- 
tory system.  But  supposing  that  the  rule  of  settlement  might  be  conve- 
niently abandoned,  with  reference  to  the  internal  economy  of  the  state, 
how  would  the  change  work  as  respects  other  states  who  would  retain  the 
restriction  ?  The  consequence  would  be,  that  we  should  have  the  burthen 
of  many  of  their  paupers  and  of  all  of  our  own  ;  since  they  would  not  sup- 
port them.  This  would  be  an  inequality,  which  only  a  very  clear  case  of 
expediency  in  other  respects,  would  call  upon  us  to  sustain.  We  think, 
therefore,  that  the  repeal  of  the  restrictions,  relative  to  settlement,  would 
be  likely  to  produce  more  evil  than  good. 

There  are  other  difficulties  in  the  way  of  any  suggestions  on  our  part 
of  material  changes  in  the  poor  laws.  We  have  been  met  at  the  outset  of 
this  and  other  matters  of  municipal  regulation,  by  local  and  temporary 
laws,  which  our  commission  does  not  authorize  us  to  touch.  In  the  city 
of  Philadelphia  and  its  vicinity,  for  example,  the  system  is,  in  many  im- 
portant respects,  different  from  that  which  prevails  in  other  parts  of  the 
commonwealth.  We  have  reason  to  believe  that  the  alterations  made  by 
the  act  of  1828,  in  the  administration  of  the  poor  laws  for  that  district, 
have  produced  valuable  results.  At  all  events,  difference  of  circumstances 
will,  probably,  prevent  an  assimilation  of  the  laws  for  urban  and  rural  dis- 
tricts. In  some  counties  poornesses  have  been  established,  and  the  poor 
are  maintained  at  the  charge  of  the  county.  This  is  the  case  in  sixteen 
counties  out  of  the  fifty-two.  We  believe  that  the  public  interest  would 
be  promoted  by  making  this  system  general ;  as  experience  has  shown 
that  the  poor  can  be  more  economically  supported  in  a  general  house  of 
employment,  than  by  separate  or  individual  relief.  There  are  many  other 
reasons  in  favour  of  this  mode  of  administering  assistance  which  might  be 
suggested,  if  we  were  not  apprehensive  of  too  much  enlarging  the  bulk  of 
this  report.  We  have  not,  however,  felt  ourselves  at  liberty  to  propose  so 
thorough  a  change  in  the  law,  as  would  follow  from  the  general  establish- 
ment of  county  poorhouses  ;  believing  that  it  would  be  better  to  leave  it 
to  the  judgment  of  the  people  of  the  several  counties,  and  that,  perhaps, 
the  alteration  ought  to  be  made  by  degrees,  and  not  in  all  the  counties 
at  once.     Besides,  the  situation  of  the  several  counties  in  respect  to  popu- 
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lntion  and  culture,  is  so  different,  as  to  render  the  measure  less  expedient 
in  some  than  in  others.  However  this  may  be,  the  variety  of  local  pro- 
visions, which  we  are  not  authorized  to  disturb,  would,  perhaps,  be  suffi- 
cient to  prevent  the  adoption  of  some  of  the  suggestions  which  have  re- 
cently heen  made  for  the  alteration  of  the  poor  laws. 

We  may  be  permitted,  however,  to  suggest  one  alteration  of  the  present 
law  of  considerable  importance.  In  Massachusetts  and  New  York,  and 
perhaps  in  some  other  states,  paupers  who  have  no  settlement  in  the  state, 
are  relieved  at  the  expense  of  the  state.  In  this  commonwealth,  the  bur- 
then falls  upon  the  particular  district  in  which  the  pauper  may  happen  to 
be.  This  often  occasions  considerable  expense  to  certain  counties  or 
places,  from  which  others  are  exempt.  The  construction  of  a  bridge  or 
canal,  for  instance,  will  draw  to  a  particular  neighbourhood  a  large  num- 
ber of  labourers,  many  of  whom  may  have  no  settlement  in  the  state.  If 
disabled  by  sickness  or  accident,  they  must  be  relieved  by  the  township 
in  which  they  become  disabled,  although  their  labour  was  employed  for 
the  benefit  of  the  state  or  county,  as  the  case  may  be,  and  not  for  the  bene- 
fit of  the  township  alone.  If  provision  were  made  for  the  payment  of  the 
expenses  incurred  by  the  township  in  such  case,  out  of  the  county  or  per- 
haps the  state  treasury,  we  think  that  it  would  be  more  just,  and  that  the 
unhappy  labourer  would  be  more  likely  to  obtain  adequate  relief,  than  if  left 
to  the  scanty  resources  of  a  single  township.  A  case  which  is  stated  in 
the  second  volume  of  the  Pennsylvania  Reports  (Overseers  v.  M'Coy,  p. 
432),  in  which  it  appeared  that  a  person,  employed  as  a  labourer  on  the 
state  canal,  and  who  was  severely  wounded  in  the  course  of  his  employ- 
ment, was  passed  from  one  township  to  another,  in  consequence  of  the 
disinclination  to  incur  the  expense  of  supporting  him,  until  he  died  of  the 
injury  received,  shows  in  a  strong  light,  the  inconvenience  and  perils  of 
the  present  system,  respecting  casual  paupers,  and  may  serve  to  excuse 
our  calling  the  attention  of  the  legislature  to  the  subject. 

We  proceed  to  make  such  brief  remarks  on  the  several  sections  of  the 
bill  now  submitted,  as  will,  in  addition  to  what  has  been  already  said,  ex- 
plain our  reasons  for  any  alterations  that  have  been  made. 

Sect.  1.  and  II.  Are  new  in  terms,  but  are  contained  in  substance  in 
the  act  of  9th  March  1771  (1  Smith  332).  The  second  section  limits 
the  power  of  giving  relief,  in  the  case  of  an  able  bodied  person,  to  the 
circumstance  of  his  inability  to  obtain  employment.  We  have  already 
suggested  that  we  consider  it  inexpedient  to  encourage  applications  in  such 
cases,  and  we  think  that  relief  ought  to  be  granted  only  in  cases  of  ascer- 
tained destitution. 

Sect.  III.  Is  suggested  for  similar  reasons.  No  such  provision  exists 
at  present;  but  it  appears  to  us  that  the  power  here  given  of  employing 
able  bodied  labourers  on  the  roads  or  public  works,  will  be  of  service  to 
the  township,  and  tend  to  lessen  the  disposition  to  apply  for  relief.  If  the 
labourer  should  find  the  employment  an  irksome  one,  he  will  have  the 
option  of  abandoning  it  and  seeking  support  by  other  means. 

Sect.  IV.  Is  derived  from  the  fourth  section  of  the  act  of  1771. 

Sect.  V.  Declares  the  duty  of  overseers  with  respect  to  persons  not 
having  a  settlement  in  the  district.  It  is  somewhat  singular  (as  is  remark- 
n.— 105 
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ed  by  Judge  Huston  in  the  case  already  mentioned  of  Overseers  v.  M'Coy, 
2  Penns.  Bep.  434),  that  there  is  no  direct  provision  to  this  effect  in  the 
existing  law,  though  several  passages  seem  to  assume  it.  t;If  a  pauper 
has  no  settlment  in  the  state,  the  expense  of  maintenance  remains  on  the 
township  in  which  he  was  when  he  required  relief.  Our  courts  have 
always  so  considered  it,  and  I  believe  so  has  every  other  person."  (Id.  p. 
435.)  We  think  it  right  that  the  duty  should  be  stated  in  express  terms,  to 
prevent  any  doubt  or  evasion;  although  as  we  have  already  suggested,  we 
think  that  the  expense  should  be  reimbursed  to  the  district,  by  the  county 
or  the  commonwealth. 

Sect.  VI.  Is  taken,  with  little  alteration,  from  the  ninth  section  of  the 
act  of  1771. 

Sect.  VII.  Is  derived  from  the  fifth  section  of  the  act  of  1771. 

Sect.  VIII.  Is  derived  from  the  eighth  section  of  the  act  of  1771. 

Sect.  IX.  Declares  the  several  methods  by  which  a  settlement  may  be 
gained,  which  are  here  collected  from  the  seventeenth  and  eighteenth  sec- 
tions of  the  act  of  1771,  and  arranged  in  distinct  order.  We  have  made 
no  alteration  of  substance  in  this  part  of  the  act.  We  may  remark,  that 
the  object  being  to  declare  how  a  settlement  may  be  gained,  we  have  not 
spoken  of  a  settlement  by  birth,  which  takes  place  of  course  in  every  case 
unless  there  be  a  provision  by  law  to  the  contrary,  as  in  section  eleven, 
post. 

Sect.  X.  Is  taken  from  the  nineteenth  section  of  the  act  of  1771. 

Sect.  XI.  Is  new,  as  a  general  provision,  although  it  is,  in  substance, 
contained  in  the  sixteenth  section  of  the  act  of  5th  March  1828,  relating 
to  the  city  of  Philadelphia,  and  the  adjoining  districts.  The  general  rule 
being  that  all  persons  are  settled  in  the  place  of  their  birth,  illegitimate 
children  are  of  course  entitled  to  the  benefits  of  it ;  but  this  has  been  found 
to  produce  inconvenience  by  the  practice  of  women  going  out  of  the  town- 
ship to  be  delivered,  and  thus  casting  the  burthen  of  supporting  these  illegiti- 
mate children  upon  another  township.  The  extension,  over  the  state,  of 
this  provision  in  the  local  law,  will  tend  to  equalize  the  burthen,  which 
might  otherwise  be  unduly  thrown  upon  the  country  districts,  and  will, 
it  is  believed,  be  acceptable  to  the  people. 

Sect.  XII.  Is  taken  from  the  second  section  of  the  act  of  24th  March 
1803.     4  Smith  30. 

Sect.  XIII.,  XIV.  and  XV.  Are  derived  from  the  twenty-fifth  section 
of  the  act  of  1771,  with  such  verbal  alterations  as  are  rendered  necessary 
by  the  political  changes  consequent  upon  the  Declaration  of  Indepen- 
dence. 

Sect.  XIX.*  Is  taken  from  the  twenty-second  section  of  the  act  of 
1771. 

Sect.  XX.  Contains  a  provision  which  is  not  to  be  found  in  terms  in 
the  law ;  and  though  the  case  probably  does  not  often  occur,  in  which  the 
overseers  are  called  upon  to  separate  a  wife  from  her  husband,  yet  it  may 


Sections  sixteen,  seventeen  and  eighteen  of  the  report  were  omitted  by  the 
legislature.  The  remarks  upon  section  nineteen  of  the  report  refer  to  section  six- 
teen of  the  law,  and  so  on. 
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happen,  as  in  the  instance  in  section  ten,  anle,  of  a  husband   having  no 
known  settlement;  and  ou^ht  to  he  provided  for. 

Sect.  XXI.  Is  derived  from  the  twenty-sixth  section  of  the  act  of  1771. 
Sect.  XXII.  Is  taken  from  the  twenty-third  section  of  the  act  of  1771. 
Sect.  XXIII.,  XXIV.  and  XXV.  Are  derived  from  the  twenty-fourth 
section  of  the  act  of  1771,  with  certain  alterations  in  the  twenty-fifth  sec- 
tion, respecting  the  proceedings  to  obtain  payment  of  costs  from  overseers. 
The  original  provision  seems  to  contemplate  a  personal  liability  on  the 
part  of  the  overseers,  with  which  we  think  they  ought  not  to  be  visited, 
for  a  fair  performance  of  their  duty.  In  the  bill  relating  to  counties  and 
townships,  we  have  suggested  a  mode  of  proceeding  to  obtain  payment  of 
sums  due  by  township  officers,  to  which  this  section  is  intended  to  refer. 

Sect.  XXVI.  Is  derived  from  the  twenty-seventh  section  of  the  act  of 
1771,  with  alterations  relative  to  the  mode  of  proceeding  against  overseers, 
similar  to  those  mentioned  in  our  remarks  on  the  last  section. 

Sect.  XXVII.  Is  taken  from  the  twenty-eighth  section  of  the  act  of 
1771. 

Sect.  XXVIII.  and  XXIX.*  Are  new.  The  provision  contained  in 
the  twenty-eighth  section,  however,  has  already  been  made  in  New  York, 
in  nearly  the  same  words  (I  N.  Y.  Rev.  Laws,  p.  030,  section  sixty- 
four)  ;  and  we  think  that  the  principle  of  self-defence,  if  no  other,  author- 
izes its  adoption  here.  We  have  already  made  some  remarks,  upon  the 
inconveniences  which  arise  from  the  want  of  some  common  authority  or 
rule  to  determine  controversies  between  adjoining  states,  relative  to  pau- 
pers. Our  tribunals  and  officers,  having  of  course  no  extra-territorial  au- 
thority, their  legal  power  does  not  enable  them  to  remove  to  another  state 
a  pauper  who  may  be  brought  into  this  state  and  left  here,  with  the  view 
of  throwing  the  expense  upon  us.  The  consequence  is,  that  the  town- 
ship into  which  he  is  brought,  must  relieve  him  or  suffer  him  to  perish. 
The  penalty  imposed  by  the  New  York  law  applies  to  all  cases,  whether 
the  pauper  belongs  to  that  state  or  otherwise  ;  and  our  own  overseers  or 
other  officers  who  should  attempt  to  return  to  them  a  pauper  put  upon  us 
from  New  York,  would  incur  the  risk  of  prosecution.  Now  we  think 
that  this  inequality  ought  not  to  be  permitted  to  exist,  and  that  our  own 
officers  and  people  are  entitled  to  protection  ;  which,  as  far  as  it  can  be 
given  at  present,  must  be  by  means  of  prevention  and  counteraction.  This 
section,  therefore,  is  suggested  for  the  purpose  of  meeting  the  legislation 
of  another  state,  and  preventing  the  introduction  of  their  paupers  among 
us,  whom  we  are  not  permitted  to  return.  But  as  it  is  always  desirable 
to  avoid  collision  of  authority,  and  to  produce  uniformity  of  legislation 
among  the  states,  we  have  suggested,  in  the  twenty-ninth  section,  a  pro- 
viso, which  may  open  the  door  to  a  satisfactory  arrangement  of  the  sub- 
ject. 

Sect.  XXX.  Is  taken  from  the  first  section  of  the  act  of  2d  April  1821 


Section  twenty-nine  of  the  report  was  omitted  by  the  legislature.     The  r 
a  upon  section  thirty  of  the  report  refer  to  section  twenty-six  of  the  law,  and 
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(7  Smith  480),  entitled  "  An  act  to  prevent  the  increase  of  pauperism  in 
this  commonwealth."  We  have,  in  place  of  the  "  &c."  contained  in  the 
original  act,  introduced  the  words  "  support  and  interment,"  which  we 
presume  was  the  intention  of  the  legislature. 

Sect.  XXXI.  Is  taken  from  the  sixth  section  of  the  act  of  1st  March 
1780,  \  Smith  492,  entitled,  "An  actfor  the  gradual  abolition  of  slavery." 

Sect.  XXXII.  Is  derived  from  the  twenty-ninth  section  of  the  act  of 
1771.  We  have  added  "  grandchildren"  to  the  enumeration  of  persons 
under  legal  obligation  to  relieve  and  maintain  poor  relations;  conceiving 
that,  as  grand  parents  were  already  bound  to  support  grandchildren,  the 
obligation  ought  to  be  reciprocal.  We  have  authority  for  this  addition, 
besides,  in  the  twenty-ninth  section  of  the  act  of  20th  March  1803,  4 
Smith  50,  relating  to  the  poor  of  the  city  of  Philadelphia,  &c. 

Sect.  XXXIII.,  XXXIV.  and  XXXV.  Are  taken  from  the  thirtieth  sec- 
tion of  the  act  of  1771,  with  little  alteration  of  substance. 

Sect.  XXXVI.  Is  compiled  from  the  first  section  of  the  act  of  21st 
February  1767  (1  Smith  268),  which  enumerates  certain  classes  of  per- 
sons whom  it  declares  to  be  liable  to  the  penalties  of  vagrancy.  We  have 
thought  it  appropriate  to  the  bill,  and  have  introduced  as  a  third  class,  all 
persons  who  shall  refuse  to  perform  the  work  allotted  to  them  by  the  over- 
seers. The  remaining  provisions  of  the  act  of  1767  will  be  compiled  un- 
der another  head. 

Sect.  XXXVII.  Is  taken  from  the  act  of  29th  March  1819  (7  Smith 
206),  with  some  alterations  suggested  for  the  purpose  of  defining  more 
clearly  the  authority  of  overseers  and  directors  in  the  subject  matter. 

Sect.  XXXVIII.  Is  taken  from  the  act  of  18th  January  1821  (7  Smith 
347),  with  some  slight  alterations.  We  have  added  a  clause,  requiring  a 
copy  of  the  accounts  to  be  annually  transmitted  to  the  governor,  to  be  by 
him  laid  before  the  legislature.  It  has  been  suggested  to  us  that  this  pro- 
vision will  probably  be  productive  of  valuable  statistical  information,  and 
serve  as  an  additional  check  upon  the  officers,  and  also  as  a  guide  to  fu- 
ture legislatures. 

Sect.  XXXIX.  Is  derived  from  the  first  section  of  the  act  of  4th  April 
1803,  with  some  alterations,  the  design  of  which  is  to  obtain  immediate 
payment  from  justices  of  the  peace. 

Sect.  XL.  Is  derived  from  the  second  section  of  the  same  act. 

Sect.  XLI.  Is  compiled  from  the  first  and  sixth  sections  of  the  same 
act. 

Sect.  XLII.  Is  derived  from  the  fourth  section  of  the  same  act. 

Sect.  XLIII.  and  XLIV.  Are  derived  from  the  sixth  section  of  the  same 
act. 

Sect.  XLV.  Is  taken  from  the  act  of  20ih  February  1804  (4  Smith 
133). 

Sect.  XLVI.  Contains  a  general  provision,  compiled  from  several  pro- 
visions in  the  act  of  1771. 

Sect.  XLVII.  Is  taken  from  the  thirty -first  section  of  the  act  of  1771. 

Sect.  XLVIII.  Is  taken  from  the  thirty-second  section  of  the  act  of 
1771. 
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Sect.  XLIX.  Defines  the  word  ;'  district,"  which  has  been  used  through- 
out this  bill  to  save  the  necessity  of  repeating  the  words  "township, 
borough,"  Sic.  It  also  contains  the  exceptions  which  we  have  found  it 
necessary  to  make,  of  local  provision. 


Remarks  upon  the  Bill  relating  to  Registers  and  Registers7 
Courts.     Reported  3\st  January  1831. 

(See  Act  of  15th  March  1832,  antea,  p.  429.) 

The  subjects  which  we  have  thought  appropriate  to  this  bill  have  been 
already  mentioned  (p.  7).     They  occur  in  the  following  order: 

1.  Those  provisions  which  relate  to  the  register  as  an  officer. 

2.  Those  which  relate  to  his  jurisdiction. 

3.  Those  which  relate  to  the  probate  of  wills  and  testaments,  and  the 
granting  of  letters  thereon. 

4.  Those  which  relate  to  the  granting  of  administration  in  its  various 
forms. 

5.  The  subject  of  the  settlement  of  accounts  is  next  in  order,  and  this 
is  followed  by 

6.  Certain  sections  enjoining  upon  the  register  duties  of  a  miscellane- 
ous character. 

7.  Two  sections  regulating  the  fees  of  the  register,  and  providing  a 
mode  in  which  they  may  be  collected,  conclude  this  portion  of  the  bill. 

8.  The  last  four  sections  relate  to  the  constitution,  jurisdiction  and  prac- 
tice of  the  registers'  courts. 

The  new  provisions  which  have  been  introduced  will  be  best  exhibited 
by  a  brief  examination  of  the  several  sections  in  their  order. 

We  premise,  however,  a  remark  upon  the  enacting  clause  of  the  bill. 
The  form  in  use  was  adopted  from  a  system  of  legislation  essentially  dif- 
ferent from  our  own.  It  is  also  redundant.  We  have  modified  and 
abridged  it.  It  has  been  usual  to  preface  each  section  of  an  act  with  a 
similar  clause.     We  have  omitted  to  do  so,  supposing  it  unnecessary. 

Sect.  I.  The  first  section  provides  the  official  oath  and  bond  of  the 
registers.  It  is  derived  from  the  constitution  of  the  United  States,  article 
six,  section  three — the  constitution  of  Pennsylvania,  article  eight — the  act 
of  the  14th  March  1777,  section  three — the  act  of  12th  March  1791,  sec- 
tion one,  and  the  act  of  6th  April  1830,  section  nine.  Nothing  in  this 
section  requires  observation  but  the  sum  in  which  the  bond  is  to  be  given. 
The  act  of  14th  March  1777,  section  three,  provides  the  security  to  be 
given  by  the  registers  of  certain  counties  therein  mentioned.  The  acts 
establishing  new  counties,  passed  since  that  time,  have  usually  provided* 
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in  general  terms,  for  the  securities  to  be  given  by  county  officers.  To 
these  acts,  which  are  numerous,  it  is  unnecessary  to  refer.  The  act  of 
the  6th  April  1830,  requires  a  separate  bond  of  every  register  in  one-third 
the  sum  required  of  the  sheriff  of  the  respective  county,  with  a  condition 
extending  only  to  the  duties  enjoined  by  that  act.  The  alteration  pro- 
posed is,  that  every  register  shall,  hereafter,  give  one  bond  in  half  the 
sum  required  by  law  of  the  sheriff  of  the  respective  county,  with  a  condi- 
tion extending  to  all  his  duties.  The  section  has  been  framed  accord- 
ingly- 

Sect.  II.  and  III.  The  register  is  required  to  cause  his  bond,  after  being 
duly  acknowledged  by  him  and  his  sureties,  to  be  recorded  and  trans- 
mitted to  the  secretary  of  the  commonwealth,  and  certified  copies  of  the 
rec«rd  thereof  are  (by  section  third),  made  evidence  in  suits  brought  upon 
the  original  bond,  according  to  the  form  and  effect. 

These  provisions  are  digested  from  the  act  of  12th  March  1791,  section 
one  (Purdon  749),  with  this  alteration  however,  that  the  newly  appoint- 
ed officer  is  required  to  transmit  the  bond,  and  to  act  without  the  inter- 
vention of  the  secretary  of  the  commonwealth. 

Sect.  IV.  This  portion  of  the  bill  concludes  with  a  provision  taken 
from  the  act  of  14th  March  1777,  section  six  (Purdon  702),  requiring 
every  register  to  appoint  and  keep  a  deputy.  The  sureties  of  the  register 
are  made  accountable  for  the  conduct  of  the  deputy.  This  provision  is 
not  in  express  terms  contained  in  the  act  from  which  it  is  taken.  In  all 
other  respects  it  is  the  same. 

Sect.  V.  and  VI.  The  next  subject  is  the  jurisdiction  of  registers. 
This,  in  respect  of  place,  is  limited  to  the  respective  county  of  each  ;  in 
respect  of  subject,  it  is  made  to  comprise  the  probate  of  wills,  the  grant- 
ing of  letters  testamentary,  of  administration  and  of  collection,  and  the 
passing  and  filing  of  accounts ;  and  in  order  to  prevent  interference,  the 
act  of  one  register  in  a  matter  belonging  to  the  jurisdiction  of  another  is 
declared  to  be  void. 

In  respect  to  the  granting  of  letters  testamentary,  of  administration  and 
of  collection,  the  jurisdiction  is  determined  by  the  place  of  the  decedent's 
principal  or  family  residence  at  the  time  of  his  decease,  if  it  was  within 
the  commonwealth :  if  he  had  no  residence  within  this  commonwealth, 
then  by  the  place  where  the  principal  part  of  the  goods  happen  to  be. 
The  subject  of  jurisdiction  is  closed  with  a  provision,  making  it  in  effect 
necessary  in  all  cases  to  obtain  letters  under  the  authority  of  this  com- 
monwealth, to  administer  the  estate  of  a  decedent  which  may  be  found 
here. 

These  provisions  are  new.  Some  of  the  reasons  upon  which  they  have 
been  adopted  are  these:  the  jurisdiction  of  registers  is  intimately  con- 
nected with  that  of  the  orphans'  courts,  and  both  may  be  said  to  extend 
in  some  form  to  the  aggregate  personalty  of  the  commonwealth.  Diversity 
or  variety  of  jurisdiction  would  produce  confusion — embarrass  the  or- 
phans' courts  and  create  inconvenience  to  those  who  may  have  occasion  to 
investigate  the  course  of  an  administration. 

The  practice  of  recognizing  foreign  letters  of  administration  is  believed 
to  be  almost  peculiar  to  this  state.  It  originated  in  the  act  of  1705.  We 
propose  an  alteration  of  the  law  in  this  respect.     In  the  case  of  M'Cul- 
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lough  v.  Young,  I  Iiinney  03  ;  and  see  1  flail.  457,  the  court  admit  that 
much  inconvenience  may  arise  from  this  provision  of  our  law,  and  suggest 
that  it  may  be  a  fit  subject  for  legislative  interposition.  We  have  intro- 
duced the  last  of  these  provisions  in  consequence  of  this  suggestion,  and 
with  entire  conviction  of  its  propriety. 

In  these  sections,  letters  of  collection  are  mentioned  as  a  subject  of  the 
register's  jurisdiction.  This  variety  of  letters  is  unknown  to  our  acts  of 
assembly.      The  reasons  for  introducing  them  will  be  given  hereafter. 

Sect.  VII.  The  next  subject  of  the  bill  is  the  probate  of  wills  and  tes- 
taments. The  first  of  this  series  of  sections  empowers  the  register  to  cite 
any  person  having  the  possession  or  control  of  a  testamentary  writing,  al- 
leged to  be  the  will  of  a  decedent,  to  produce  and  deposit  it  in  the  office 
for  probate  ;  and  it  makes  it  a  misdemeanour  to  conceal  or  withhold  any 
such  writing  during  the  space  of  fifteen  days  after  a  personal  notice,  from 
the  register,  to  produce  it:  or  a  ground  of  action  for  damages  by  the  per- 
son aggrieved.  It  is  respectfully  suggested  that  a  provision  of  this  sort  is 
expedient,  and  that  the  penalty  is  not  unduly  severe. 

Sect.  VITI.  and  IX.  The  register  is  also  authorized  to  issue  citations 
under  penalty,  to  witnesses  residing  within  the  county  or  within  forty 
miles  of  his  office,  to  appear  before  him  and  give  testimony;  and  in  case 
of  their  default  to  compel  appearance  by  attachment:  or  he  may  issue 
commissions  to  take  the  depositions  of  witnesses  residing  in  other  coun- 
ties, states  or  countries,  upon  interrogatories  filed  in  his  office. 

These  provisions  seem  to  be  merely  incidental  to  the  general  powers 
of  the  register,  and  are  essential  to  the  due  execution  of  the  duties  of  his 
office.  Without  inquiring  however  what  powers  the  register  may  be  sup- 
posed already  to  possess,  it  is  obvious  that  the  importance  of  the  interests 
which  must  pass  his  office,  require  the  usual  means  of  protection. 

Sect.  X.*  The  tenth  section  is  in  part  new.  In  order  to  prevent  undue 
haste  in  the  probate  of  wills,  it  provides  that  no  letters  testamentary  or  of 
administration  with  a  will  annexed,  shall  pass  the  seal  of  the  register's 
office,  till  five  days  after  the  day  of  the  death  of  the  decedent  be  fully  ex- 
pired. A  similar  provision  is  introduced  in  a  subsequent  section,  in  re- 
lation to  letters  of  administration  in  cases  of  intestacy.  It  is  believed  that 
inconveniences  can  seldom  arise  from  so  short  a  delay.  If  however  a  case 
should  occur  requiring  immediate  interposition,  the  exigency  may  be  sup- 
plied by  the  letters  of  collection  hereinafter  provided.  Cases  have  oc- 
curred in  which  this  provision  would  have  been  found  useful.  The  re- 
mainder of  this  section  relates  to  nuncupative  wills,  and  is  taken  with 
slight  alterations  from  the  act  of  1705,  section  five  [Purdon  801).  The 
original  act  provides  that  process  shall  issue  to  call  in  the  widow  or  next 
of  kindred.  This  section  provides,  that  the  process  shall  issue  to  call  in 
both. 

Sect.  XI.  The  provisions  of  this  section  relate  to  oral  testimony  of 
nuncupative  wills.  It  is  derived  from  the  act  last  mentioned,  section  four, 
and  contains  nothing  new. 


*     The  first  clause  of  the  tenth  section  of  the  report  was  omitted  by  the  legisla- 
ture in  passing  the  law. 
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Sect.  XII.  The  provisions  of  this  section  are  new.  They  relate  to  the 
granting  of  letters  testamentary  upon  wills  and  testaments  already  proved 
in  other  states  or  countries,  and  supposed  not  to  be  under  the  control  of 
the  executor  or  party  interested.  By  the  law  as  it  now  is,  letters  testa- 
mentary and  of  administration,  granted  in  any  of  the  United  States,  confer 
an  authority  to  grant  acts  of  administration  in  this  state.  An  alteration 
of  the  law  in  this  respect  has  been  suggested  (section  six).  To  facilitate 
compliance  with  the  proposed  alteration  this  section  authorizes  the  pro- 
duction of  duly  authenticated  copies  of  wills  proved  abroad  in  lieu  of  the 
original,  and  declares  that  proceedings  thereon  may  be  had,  so  far  as  it 
respects  the  granting  of  letters,  as  upon  the  originals.  The  section  then 
prescribes  a  mode  of  authentication,  which  shall  be  deemed  sufficient,  in 
the  first  instance,  to  authorize  the  granting  of  letters.  This  clause  is 
framed  with  some  alterations  upon  the  act  of  congress  passed  the  26th 
May  1790.    2  Story's  Laws  102. 

Sect.  XIII.  The  preceding  sections  having  provided  the  means  of  com- 
pelling the  production  of  wills  for  probate,  and  the  attendance  of  witnesses  ; 
having  also  supplied  certain  rules  for  the  direction  of  registers  in  matters 
of  evidence,  provision  is  made  in  this  section  for  the  decision  of  contro- 
versies which,  by  existing  laws,  require  the  intervention  of  a  jury.  When 
opposition  is  intended  to  the  admission  of  a  testamentary  writing  1o  pro- 
bate, the  practice  is  to  lodge  with  the  register  what  is  termed  a  caveat. 
The  register  thereupon  convenes  a  register's  court,  according  to  the  direc- 
tion of  the  act  of  7th  June  1712  (Purdon  703,  n).  If  the  legal  sufficiency 
of  the  writing,  or  the  conclusions  of  law  from  admitted  facts  only  are  in 
controversy,  that  court  is  the  proper  tribunal,  and  competent  to  the  deci- 
sion of  the  entire  question.  But  where  the  controversy  relates,  as  it  fre- 
quently does,  to  extrinsic  facts,  such  as  the  capacity  or  incapacity  of  the 
supposed  testator,  the  court  is  required  by  the  act  of  13th  April  1791, 
section  eighteen  (Purdon  704),  to  send,  at  the  request  of  a  party,  an  issue 
into  the  court  of  common  pleas,  for  the  trial  of  the  facts  in  dispute. 
As  the  court  can  in  such  case  exercise  no  discretion,  the  direction  of 
the  act  of  7th  June  1712  seems  unnecessary.  The  section  now  the 
subject  of  remark,  proposes  an  alteration  of  the  practice  in  this  parti- 
cular. For  this  purpose  it  authorizes  the  register,  in  all  cases  where  any 
matter  of  fact  touching  the  validity  of  a  testamentary  writing  shall  be  al- 
leged as  the  ground  of  a  caveat,  to  send,  at  the  request  of  a  party,  a  pre- 
cept in  the  name  of  the  commonwealth  to  the  court  of  common  pleas  di- 
recting an  issue.  The  form  of  the  precept  is  given  and  the  result  of  the 
trial  is  made  conclusive  of  the  facis  established  by  it.  By  this  method 
circuity  and  some  inconvenience  and  delay  will  be  avoided.  The  pre- 
cept has  been  framed  with  a  view  to  the  exigency.  It  is  unnecessary  to 
remark  upon  its  contents  in  detail.  The  course  of  the  proceeding  re- 
quired by  the  precept  is  left  to  the  practice  of  the  court  to  which  it  is  sent. 
Detail  in  this  particular  would  have  been  inconsistent  with  necessary 
brevity — and  also  would  have  introduced  matters  inappropriate  to  this  title. 
With  this  section  the  proceedings  preliminary  to  probate  conclude. 

Sect.  XIV.  This  section  requires  the  register  to  administer  an  oath  or 
affirmation  to  executors,  &c.  before  issuing  letters  to  them.     The  form  of 
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the  oath  is  given.  It  contains  the  clause  required  by  the  act  of  7th  of 
April  1826,  section  five,  enjoining  compliance  with  the  law  relating  to 
collateral  inheritances.  A  proviso  is  added,  authorizing  an  alteration  of 
the  form  iri  the  case  of  executors,  whose  testator's  doniicil  was  out  of 
the  commonwealth. 

Sect.  XV.*  This  section  requires  the  register  to  take  bonds  from  ex- 
ecutors who  are  not  inhabitants  of  the  commonwealth  in  a  sum  propor- 
tionate to  the  value  of  the  estate  to  be  administered  and  a  subsequent  sec- 
tion makes  it  a  breach  of  his  official  bond  to  issue  letters  testamentary  to 
any  such  executor  without  complying  with  the  injunction  of  this  section. 
It  may  be  observed  that  this  provision  is  one  of  a  series  or  system  which 
have  been  adverted  to,  in  our  remarks  upon  the  sixth  section  of  the  bill, 
and  the  security  here  provided  was  a  motive  with  us  for  the  change  there 
proposed.  The  act  of  the  3d  of  April  1829  {Pamphlet  Laws  122),  au- 
thorizes proceedings  to  vacate  letters  testamentary  where  the  executor 
has  removed  from  the  state,  or  has  ceased  to  have  a  known  residence 
therein  during  a  certain  period.  The  policy  of  that  act  may  perhaps  be 
supposed  to  prohibit  the  granting  of  letters  testamentary  to  non-resident 
executors.  We  suppose  that  it  may  at  least  justify  the  provisions  of  this 
section.  The  expediency  of  going  further  than  is  here  proposed,  at  least 
in  the  case  of  testators  whose  residence  was  out  of  this  state,  is  doubtful. 
By  the  law  of  nations  and  the  adjudication  of  our  own  courts,  the  law  of 
the  domicil  regulates  the  succession  to  personalty.  No  infringement  of 
this  rule  is  intended,  nor  any  further  interference  in  the  management  or 
disposition  of  the  estate  to  be  administered  than  the  security  of  the  para- 
mount interests  of  creditors  and  of  the  commonwealth  require:  and  in  all 
cases — whether  the  testator's  domicil  was  within  this  state  or  elsewhere; 
and  whether  the  executors  were  non-residents  at  the  time  of  their  ap- 
pointment or  become  so  by  removal — every  useful  purpose  may  perhaps 
be  secured  by  placing  them,  in  respect  of  security,  on  the  footing  of  ad- 
ministrators. By  this  method  also  due  regard  will  be  had  to  the  testator's 
views  in  the  appointment  of  representatives. 

Sect.  XVI.  This  section  requires  the  recording  of  all  wills  and  copies 
of  wills  proved  abroad  and  produced  in  lieu  of  the  originals,  and  that  they 
shall  remain  on  file  in  the  office  of  the  register  unless  removed  for  judicial 
purposes.  The  remainder  of  the  section  is  digested  from  the  act  of  1705, 
section  one  (Pur don  800).  This  section  concludes  the  subject  of  the 
probate  of  wills  and  the  granting  of  letters  testamentary. 

The  granting  of  letters  of  administation  is  next  in  order.  Eight  sec- 
tions occur  upon  this  subject.  The  first  three,  specify  certain  cases  in 
which  such  letters  shall  be  granted — the  fourth  relates  to  the  time  of 
granting  them  ;  the  fifth  and  sixth  ascertain  the  persons  entitled  to  the 
administration  and  the  last  two  of  this  series  provide  the  securities  which 
the  register  is  to  require  from  the  administrators. 


*     Section  fifteen  of  the  law  was  inserted  by  the  legislature;  the  remarks,  there- 
fore, upon  section  fifteen  of  the  report  refer  to  section  sixteen  of  the  law,  and  so  on. 
ii.— 106 
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Sect.  XVII.  The  seventeenth  section,  which  is  the  first  of  this  series, 
provides  for  cases  of  intestacy  by  the  renunciation  of  the  trust  of  execu- 
tion by  all  the  executors.  This  case  is  mentioned  in  the  statute  21  Henry 
8,  c.  5,  section  three  (Bob.  Dig.  250),  a  part  of  which  is  referred  to  by 
the  judges  of  the  supreme  court  as  being  in  force  in  this  state. 

Sect.  XVIII.  By  the  common  law  the  trust  of  a  sole  executor  who 
has  proved  the  will  of  his  testator  may  be  transmitted  to  his  executor: 
the  same  rule  applies  to  the  survivor  of  several  executors.  In  England 
this  principle  is  frequently  important  to  the  conveyance  of  the  title  to  real 
estate.  The  act  of  12th  March  1800,  section  three  (Pardon  278),  ena- 
bles administrators  with  the  will  annexed  to  execute  the  powers  conferred 
upon  executors  by  will  in  relation  to  lands.  This  act  having  thus  pro- 
vided for  the  cases  in  which  the  powers  of  the  executor  of  an  executor 
are  most  important,  it  is  proposed  by  this  section  to  abolish  his  powers 
altogether:  accordingly  the  register  is  directed  to  issue  letters  of  adminis- 
tration, with  the  will  annexed,  in  all  cases  where  a  sole  executor  or  the 
survivor  of  several  executors  shall  die  before  the  administration  of  the 
estate  of  his  testator  is  ended.  We  will  only  add  that  convenience  in  the 
administration  of  the  two  estates,  and  the  security  of  creditors  and  others 
interested  in  different  rights  recommend  the  adoption  of  the  section  under 
consideration. 

Sect.  XIX.  Vacancies  occurring  in  the  administration  of  an  estate  by 
reason  of  any  decree  of  the  orphans'  court  are  provided  for  by  this  section. 
In  all  such  cases  the  register  is  directed  to  grant  new  letters  to  the  per- 
sons entitled  in  the  form  required  by  law. 

Sect.  XX.  This  section  provides  that  letters  of  administration  shall 
not  be  granted  upon  the  estate  of  a  decedent  intestate  till  five  days  after 
his  decease  have  expired.  It  has  been  already  adverted  to  (section  ten). 
By  the  practice  of  the  ecclesiastical  courts  in  England,  fourteen  days 
must  elapse  before  letters  of  administration  can  be  obtained.  This  seems 
longer  than  is  necessary.  The  last  clause  of  this  section  provides,  that 
letters  of  administration  shall  not  be  originally  granted  upon  the  estate  of 
a  decedent  after  twenty-one  years  elapsed  from  the  day  of  his  decease 
except  upon  special  cause  shown.  This  provision  is  new,  but  it  is  sup- 
ported by  the  policy  of  the  acts  of  limitation.  Where  no  person  has 
come  forward  to  adjust  a  decedent's  estate  within  that  period,  it  cannot  be 
presumed  that  important  interests  exist  requiring  an  administration  ;  or, 
that  they  could  be  asserted  consistently  with  the  interests  of  others.  The 
clause  does  not  apply  to  cases  where  an  administration  commenced  has 
become  vacant. 

Sect.  XXI.  In  this  section,  we  have  endeavoured  to  arrange  and  con- 
dense the  material  provisions  of  the  statute  21  Hen.  8,  c.  5  (Rob.  Dig. 
250),  in  relation  to  the  persons  entitled  to  letters  of  administration. 
Considerable  alterations  have  been  made  in  phraseology.  Where  the 
widow  and  kindred  refuse,  or  are  incompetent,  the  register  is  authorized 
to  grant  the  administration  to  creditors,  or  fit  persons.  We  have  added 
a  proviso  from  the  act  of  21st  March  1772,  section  5  (Pardon  371),  giv- 
ing the  husband  the  right  to  administer  upon  the   estate  of  his  wife  de- 
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ceased.  Another  clause  is  added,  giving  residuary  legatees  the  right  to 
administer,  where  letters  of  administration  with  tlie  will  annexed,  are 
necessary. 

Sect.  XXII.  The  guardians  of  persons  under  the  age  of  twenty-one 
years,  when  such  are  the  only  persons  entitled  to  letters  testamentary  or  of 
administration,  under  the  preceding  section,  ore  invested  with  the  right  to 
administer  during  the  minority  of  their  wards.  It  will  be  perceived  that 
this  provision  alters  the  law  relating  to  infant  executors.  The  trust  of  the 
execution  of  a  will  is  often  important,  and  sometimes  attended  with  diffi- 
culty. We  think  it  should  in  all  cases,  be  exercised  only  by  persons  of 
mature  age.  It  is  to  be  recollected  however,  that  the  trust  of  the  execu- 
tion of  a  will  or  the  administration  of  an  estate,  is  often  a  right  of  consid- 
erable value.  For  this  reason  it  is  conferred  upon  those  whose  duty  it 
is  to  account  for  whatever  value  it  may  possess. 

Sect.  XXIII.  This  section  is  substantially  the  same  as  the  first  section 
of  the  act  of  19th  April  1794  (Pur don  372).  It  provides  the  form  of  the 
bond,  which  the  register  is  required  to  take  upon  his  granting  letters  of 
administration.  A  clause  has  been  inserted  in  the  condition,  to  secure 
compliance  with  the  laws  relating  to  collateral  inheritances.  Some  verbal 
alterations  have  been  made  for  the  sake  of  brevity,  and  one  was  made 
necessary  by  the  transfer  of  the  section,  from  the  original  act  to  this  bill. 
The  condition  allows  forty  days  for  the  filing  of  the  inventory.  This  is 
an  extension  of  the  time  limited  by  the  act  of  19th  April  1794.  It  has 
been  observed,  that  the  same  period  is  contained  in  the  condition  of  the 
bond,  required  of  executors  resident  abroad.  In  a  subsequent  part  of  the 
bill,  a  provision  is  introduced,  requiring  the  register  to  appoint  appraisers 
of  decedents'  estates.  The  reason  of  which  will  be  given  hereafter.  It 
is  material  at  present  only  to  remark,  that  the  extension  of  the  time  al- 
lowed for  the  filing  of  the  inventory,  was  made  in  consideration  of  the 
delay  or  inconvenience  to  which  the  administrator  may  be  subjected,  by 
the  provision  relative  to  the  appointment  of  appraisers.  A  proviso  is  ad- 
ded, authorizing  an  alteration  of  the  form  of  the  condition,  in  cases  of 
special  administration. 

Sect.  XXV.*  This  section  provides  for  the  call  of  a  registers'  court, 
for  the  decision  of  disputable  and  difficult  questions  arising  before  the  re- 
gister in  proceedings  for  the  probate  of  wills  or  the  granting  of  adminis- 
tration. We  may  here  advert  to  some  of  the  observations  made  upon  the 
thirteenth  section.  It  is  intended  to  supply  the  provisions  of  the  act  of 
7th  June  1712  (Pur don  703,  n.)  upon  the  same  subject. 

Sect.  XXXlV.t  This  section  is  principally  derived  from  the  act  of 
27th  March  1713,  section  two  (Pur don  611).    It  declares  all  letters  void 


*  Section  twenty-four  of  the  report  was  omitted  by  the  legislature.  The  remarks 
therefore  now  correspond  with  the  sections  of  the  law. 

t  Section  twenty-six  of  the  law  was  inserted  by  the  legislature.  Sections  twenty- 
six  to  thirty-three,  inclusive  of  the  report,  were  omitted  by  the  legislature.  The  re- 
marks upon  section  thirty -four,  of  the  report,  refer  to  section  twenty-seven  of  the 
law,  and  so  on. 
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which  shall  be  granted  without  the  security  required  by  the  preceding 
sections,  and  the  register  and  his  sureties  are  made  liable  for  all  damages 
sustained  by  reason  thereof.  There  is  nothing  new  in  the  section  except 
the  extension  of  its  provisions  to  the  cases  of  letters  of  collection,  and  let- 
ters testamentary,  granted  without  security  to  executors  residing  out  of  the 
commonwealth. 

Sect.  XXXV.  This  section  is  designed  as  a  substitute  for  so  much  of 
the  second  section  of  the  act  of  27111  March  1713  [Pur don  611),  as  relates 
to  the  taking  of  insufficient  sureties.  It  provides,  in  substance,  that  any 
person  interested  in  the  estate  of  a  decedent  may  lodge  with  the  register, 
at  any  time  within  a  year  from  the  filing  of  a  full  and  perfect  inventory, 
an  exception  to  the  sufficiency  of  the  security  taken  by  him.  It  prescribes 
to  the  register  a  method  of  proceeding,  and  authorizes  him  to  revoke  the 
letters,  &c.  granted,  if  additional  security,  when  ordered,  be  not  given. 
It  frequently  happens  that  the  value  of  the  personalty  of  a  decedent  is  not 
correctly  ascertained  at  the  time  of  granting  administration.  The  provi- 
sions of  this  section  are  designed  to  supply  means  by  which  the  regis- 
ter may  revise  his  own  proceedings  in  this  particular,  and  correct  inad- 
vertent and  perhaps  unavoidable  errors.  It  seems  more  convenient  than 
the  present  practice.  It  will  be  observed  that  all  those  provisions  of  the 
act  of  1713,  before  mentioned,  which  relate  to  embezzlement  or  misman- 
agement are  provided  for  in  the  bill  relating  to  the  orphans'  court.  It  is 
the  single  case  of  the  sufficiency  of  the  security  or  sureties  that  is  provided 
for  in  this  section,  of  which  the  register,  by  the  present  practice,  is  the 
judge  in  the  first  instance. 

Sect.  XXXVI.  Tins  section  relates  to  the  passing  of  accounts  before 
registers.  The  design  of  it  is  to  direct  such  a  method  of  accounting  as 
will  exhibit  distinctly  the  progressive  liquidation  and  disposition  of  the 
estate.  In  final  accounts  the  results  of  preceding  accounts  are  to  be 
introduced.  This  is  required  in  order  that  such  accounts  may  exhibit  the 
sum  total  of  the  estate  and  of  the  administration.  As  matter  of  direction, 
it  may  be  useful  to  registers,  and  will  tend  to  produce  uniformity  of  prac- 
tice in  this  particular.  It  is  supposed  that  this  method  of  accounting,  to 
some  extent,  already  prevails  in  practice. 

Sect.  XXXVJI.  The  register  is  required  by  this  section  to  prepare  and 
present  to  the  orphans'  court,  of  the  respective  county,  copies  of  all  ac- 
counts allowed  by  him  with  his  certificate  thereof.  He  is  required  to 
give  previous  public  notice  to  all  concerned  of  the  presentation.  All  the 
accounts  to  be  presented  at  one  time,  arc  to  be  enumerated  in  his  adver- 
tisement and  notices,  and  the  actual  expense  is  to  be  apportioned  among 
all  the  accounts.  This  section  is  derived,  with  slight  alterations,  from  the 
acts  of  4th  April  1*97,  section  nine,  and  1st  April  1823,  section  one 
(Pardon  616,  619).  The  act  of  1797  requires  the  register  to  give  notice 
in  three  of  the  most  public  places  of  the  county,  thirty  days  before  the 
court.  This  section  requires  him  to  give  notice  in  six  of  the  most  public 
places  four  weeks  before  the  court.  We  have  increased  the  number  of 
places  for  reasons  mentioned  in  our  remarks  upon  the  bill  relating  to  the 
orphans'  courts. 

Sect.  XXXVIII.  This  section  relates  to  appeals  from  the  register  to  a 
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register's  court.  The  act  of  30th  September  1791,  section  two  (Pur don 
704),  limits  the  time  of  appeal  to  two  years,  with  a  proviso  extending  it, 
in  the  cases  of  married  women,  minors,  of  persons  in  prison,  out  of  the 
United  States  or  of  unsound  mind.  The  section  now  the  subject  of  re- 
mark, allows  three  years,  but  makes  no  such  discrimination  of  persons. 
We  think  that  exceptions  of  this  nature  are  in  all  cases  of  doubtful  pro- 
priety. No  such  provision  is  contained  in  the  act  limiting  the  time  of 
appeals  from  the  orphans'  courts.  The  suspension  of  the  limitation  may 
be  attended  with  severe  consequences  to  those  whose  interests  it  is  de- 
signed to  protect,  and  it  can  hardly  occur,  as  we  suppose,  that  any  of  the 
persons  before  mentioned  will  be  without  other  means  sufficient  for  their 
protection. 

Sect.  XXXIX  to  XLIII.  These  sections  relate  to  miscellaneous  duties 
of  the  register.  Systematical  arrangement  required  their  introduction  into 
this  bill.  Section  thirty-nine  is  framed  with  a  view  to  some  provisions  in 
the  act  of  27th  March  1713,  section  sixteen  (Purdon  614),  and  also  in  the 
statute  21  Hen.  8,  c.  5,  sect.  5.  Section  forty  is  derived  from  the  act  of 
7th  April  1826,  section  two  (Pamph.  L.  227).  Section  forty-one  from 
the  act  of  6th  April  1830,  section  seven  (Pamph.  L.  275).  Section  forty- 
two  from  the  act  of  10th  March  1810  (Purdon  608).  Section  forty-three 
from  the  act  of  6th  April  1830,  section  five.  We  submit  them  without 
further  remark. 

Sect.  XLIV.  and  XLV.  These  sections  regulate  the  fees  of  registers, 
and  provide  a  method  in  which  they  may  be  collected.  The  existing  fee 
bill,  as  far  as  it  extends,  is  exactly  copied  (Purdon  281  ;  6  Perms.  L. 
232).  For  the  new  duties  proposed,  proportional  fees  have  been  assigned. 
There  is  a  proviso  to  this  section,  in  favour  of  the  estates  of  poor  persons, 
giving  the  register  two  dollars,  in  lieu  of  fees,  for  all  official  acts  and  ser- 
vices, where  the  estate  does  not  exceed  250  dollars  in  value.  The  re- 
gister is  authorized,  under  certain  restrictions,  to  file  a  bill  of  his  fees  and 
costs  in  the  court  of  common  pleas  of  the  county,  and  levy  them  by  means 
of  the  process  of  that  court.  This  method  is  recommended  by  conveni- 
ence of  the  register,  as  well  as  by  the  security  which  it  affords  to  the 
party,  against  improper  demands. 

Sect.  XLVI.  to  XLIX.  The  residue  of  the  bill  relates  to  the  registers' 
courts.  It  is  to  be  composed  of  the  register,  and  any  two  judges  of  the 
court  of  common  pleas  of  the  respective  county.  This  is  the  provision 
of  the  constitution,  see  article  five,  section  seven  (Purdon  703 .  7C5).  The 
powers  and  jurisdiction  of  the  court  are  then  described.  In  substance 
they  are  those  contained  in  the  act  of  7th  June  1712  (Purdon  703,  n.). 
The  register  is  required  to  record  the  proceedings  of  his  courts  in  a  book  ; 
and  to  frame  a  sufficient  index  thereto.  This  last  provision  is  new,  but  of 
obvious  utility.  The  testimony  of  .witnesses  examined  in  these  courts  is 
to  be  committed  to  writing,  and  error  in  law  or  in  fact  may  be  assigned 
therein.  These  provisions  are  from  the  act  of  13th  April  1791,  section 
eighteen  (Purdon  704).  The  court,  on  the  request  of  a  party,  is  required 
to  direct  a  precept  into  the  court  of  common  pleas,  for  the  trial  of  disputed 
facts  in  the  manner  prescribed  for  the  direction  of  registers.  The  verdict 
returned  is  made  conclusive  of  the  facts  established  thereby  (Purdon  704). 
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Finally  an  appeal  is  given  from  the  register's  court,  directly  to  the  su- 
preme court,  where  the  value  in  controversy  exceeds  150  dollars  [Pardon 
705).  In  the  act  of  1794,  the  amount  expressed  is  50  pounds  in  value. 
We  have  thought  it  expedient  in  this,  and  other  instances,  to  express 
value  in  the  established  currency  of  the  United  States.  It  is  proper  to 
remark  also,  that  as  the  law  now  is,  an  appeal  lies  to  the  circuit  court, 
and  from  that  court  to  the  supreme  court  (Act  of '20th  March  1799,  sect. 
3).  We  think  it  desirable  to  abridge  the  labours  of  the  judges  of  the 
supreme  court,  as  far  as  it  can  be  done  without  prejudice  to  the  interests 
of  the  public.  This  provision,  it  is  believed,  will  have  that  effect,  by 
abridging  in  most  cases  the  course  of  litigation.  A  proviso  is  added, 
limiting  the  time  of  appeal  to  one  year.     This  provision  is  new. 


Remarks  upon  a  bill  entitled,   "  An  Act  relating  to  Roads, 
Highways  and  Bridges."     Reported  30th  December  1833. 

(See  Act  of  13th  June  1836,  antea,  p.  687.) 

The  act  of  6th  April  1802,  relative  to  roads,  is  the  earliest  general  law 
upon  the  subject  now  in  force.  It  appears  to  have  been  occasioned  by  an 
inadvertency  in  the  act  of  11th  April  1799.  The  twenty-eighth  section 
of  this  act  repeals  the  act  of  20th  March  1724-5,  upon  which  the  assess- 
ment of  road  taxes  was  made  to  depend  by  the  act  of  21st  March  1722, 
section  three.  The  consequence  was,  that  the  supervisors  could  not 
assess  or  collect  taxes.  The  legislature  however  did  not  confine  itself  to 
this  single  defect,  but  framed  a  new  act  embodying  the  substance  of  former 
legislation  and  some  new  provisions.  See  6  Serg.  $■  JRawIe  166.  The 
bill  now  submitted,  comprises  the  act  of  6th  April  1802,  and  the  acts  sup- 
plementary to  it,  together  with  some  new  provisions.  To  these  we  shall 
briefly  advert  in  the  following  remarks. 

Sect.  I.,  II.,  III.  and  IV.  These  sections  are  derived  from  the  act  of 
6th  April  18C2,  section  one,  without  material  alteration. 

Sect.  V.  Act  of  6th  April  1802,  sections  one  and  seventeen. 

Sect.  VI.  Act  of  6th  April  1802,  section  nine. 

Sect.  VII.,  VIII.  and  IX.  Act  of  6th  April  1802,  section  fourteen. 

Sect.  X.  Act  of  6th  April  1802,  section  sixteen. 

Sect.  XI.  and  XII.  Act  of  6th  April  1802,  sections  seventeen  and  one. 

Sect.  XIII.,  XIV.,  XV.  and  XVI.  Act  of  6th  April  1802,  section 
seventeen. 

Sect.  XVII.  This  is  a  new  provision.  It  appears  to  us  to  be  reason- 
able that  the  owner  of  the  land,  as  well  as  those  at  whose  expense  the 
road  may  have  been  obtained,  should  be  entitled  to  call  upon  strangers  to 


COMMISSIONERS  TO  REVISE  THE  CIVIL  CODE.     871 

(Roads,  Highways  and  Bridges — Act  of  13th  June  1836.) 

the  original  proceeding,  using   the  road,  for  some  compensation  in  the 
manner  proposed  by  this  section. 

Sect.  XVIII.  From  the  acts  of  Gth  April  1802,  section  nineteen,  and 
3d  April  1819,  section  one. 

Sect.  XIX.   Act  of  Gth  February  1815. 

Sect.  XX.  Act  of  11th  April  1825, 

Sect.  XXI.  Act  of  17th  March  1821,  section  one. 

Sect.  XXII.  and  XXIII.  Act  of  6th  April  1802,  section  nineteen. 

Sect.  XXIV.  Act  of  3d  April  1809,  section  one. 

Sect.  XXV.  Act  of  6th  April  1802,  section  twenty -two. 

Sect.  XXVI.  Act  of  30th  March  1811,  section  two. 

Sect.  XXVII.  Act  of  6th  April  1802,  section  nine. 

Sect.  XXVIII.  and  XXIX.  Act  of  6th  April  1802,  section  eleven. 

Sect.  XXX.  This  section  provides  for  a  case  which  may  frequently 
occur.  The  propriety  of  the  method  proposed  is  submitted  without  re- 
mark. 

Sect.  XXXI.  Act  of  6th  April  1802,  section  twenty. 

Sect.  XXXII.  Act  of  6th  April  1802,  section  ten. 

Sect.  XXXIII.  Act  of  6th  April  18*02,  section  sixteen. 

Sect.  XXXIV.  Act  of  6th  April  1802,  section  sixteen. 

Sect.  XXXV.  and  XXXVI.  Act  of  6th  April  1802,  section  twenty- 
one. 

Sect.  XXXVII.  and  XXXVIII.  Act  of  1st  March  1815,  sections  one 
and  two. 

Sect.  XXXIX.  to  XLV.  Act  of  6th  April  1802,  section  twenty-one. 
In  these  sections  we  propose  some  provisions,  which  are  new.  It  seems 
to  us  that  this  part  of  the  law  is  defective.  The  mode  of  proceeding 
which  is  proposed  by  these  sections,  we  think  will  be  found  convenient 
and  effectual. 

Sect.  XLVI.  Act  of  30th  March  1811,  section  three. 

Sect.  XLVII.  This  section  is  in  part  new.  See  acts  of  30th  March 
1811,  section  three,  and  6th  March  1802,  section  twenty-one. 

Sect.  XLVIII.,  XLIX.  and  L.  Are  derived  principally  from  the  act  of 
6th  February  1815. 

Sect.  LI.  Acts  of  30th  March  1829,  Perms.  L.  114;  6th  April  1802, 
section  one. 

Sect.  LII.  Act  of  6th  April  1802,  section  one. 

Sect.  LHI.  Acts  of  24th  March  1818,  section  one;  3d  March  1809, 
section  two;   1st  March  1815,  section  three. 

Sect.  LIV.  to  LIX.  Act  of  6th  April  1802,  section  twenty-three. 
These  sections  relate  to  the  expense  of  views  and  reviews,  &c.  Some  of 
the  provisions  are  new. 

Sect.  LX.  Is  new  as  a  positive  provision. 

Sect.  LXI.  Act  of  6th  April  1802,  section  twenty-four. 

Sect.  LXII.  Act  of  30th  March  1811,  section  five. 

Sect.  LXIII.  and  LXIV.  Act  of  19th,  March  1824,  section  three. 

Sect.  LXV.  and  LXVL  Act  of  6th  April  1802,  section  thirteen. 

Sect.  LXVII.  Act  of  6th  April,  1802,  section  ten. 

Sect.  LXVIII.  Act  of  6th  April  1802,  section  fifteen. 
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Sect.  LXIX.  Act  of  6th  April  1802,  section  twenty-four. 

Sect.  LXX.  Act  of  19th  March  1824,  section  one. 

Sect.  LXXI.  Act  of  19th  March  1824,  sections  two  and  four. 

Sect.  LXXII.  Act  of  23d  April  1829,  section  one. 

Sect.  LXXIII.  Act  of  19th  March  1824,  section  two. 

Sect.  LXXIV.  Act  of  19th  March  1824,  section  six. 

Sect.  LXXV.  Act  of  19lh  March  1824,  section  five,  extended  to  all 
the  provisions  of  this  bill. 

Sect.  LXX VI.  Act  of  6th  April  1802,  section  twenty-five,  extended  to 
all  the  counties  of  the  commonwealth. 


(See  COUNTY  AND  TOWNSHIP  OFFICERS,  aniect,  p.  722.) 


Remains  on  a  Bill  relating  to  last   Wills  and  Testaments. 
Reported  1st  March  1832. 

(See  Act  of  8th  April  1833,  cmtea,  p.  466.) 

The  act  of  assembly  now  in  force  upon  the  subject  of  the  execution 
and  proof  of  wills  and  testaments,  is  one  of  the  most  ancient  in  our  statute 
book,  having  been  passed  in  the  year  1705.  At  that  early  day  there 
were  few  persons  familiar  with  legal  instruments,  and  it  was,  perhaps, 
supposed  by  the  legislature,  that  the  English  law  required  the  accom- 
paniment of  more  forms  in  the  execution  of  a  will,  than  was  necessary 
for  the  protection  of  the  public  against  frauds  and  perjuries.  That  the 
framers  of  the  act  of  1705  had  before  them  the  English  statute  of  29 
Charles  2,  ch.  3,  is  obvious,  since  the  third,  fourth,  fifth,  sixth  and  seventh 
sections  of  that  act,  are  almost  word  for  word  the  same  with  the  19th, 
20th,  21st,  22d  and  23d  sections  of  the  statute.  The  5th  and  6th  sections 
of  the  statute,  however,  which  direct  the  forms  of  execution  and  revoca- 
tion of  wills  of  lands,  were  omitted  by  our  legislature  ;  and  it  cannot  be 
denied,  even  by  those  who  are  the  least  disposed  to  alteration  in  the  laws 
of  property,  that  the  act  of  1705  is  ambiguously  worded,  and  unskilfully 
put  together  ;  and  that  it  has,  consequently,  given  rise  to  frequent  and 
extensive  litigation.  Besides  the  looseness  of  the  provisions  respecting 
the  execution  and  proof  of  wills  generally,  whether  made  in  this  state  or 


COMMISSIONERS  TO  REVISE  THE  CIVIL  CODE.     873 

(Wills  and  Testaments — Act  of  8th  April  1833.) 

elsewhere,  which  we  shall  remark  upon  hereafter,  we  may  observe  that 
the  second  section  is  so  obscure  in  its  language  and  object,  as  never,  so 
far  as  we  can  learn,  to  have  received  any  satisfactory  construction  or  ap- 
plication ;  and  in  consequence  of  the  22d  section  of  the  statute  of  29 
Charles  2,  having  been  transferred  exactly  as  it  was  found  there,  into  the 
sixth  section  of  the  act  of  1705,  without  adverting  to  the  circumstance 
that  the  sixth  section  of  the  statute  had  not  been  re-enacted,  it  so  happens 
that  the  legislature  provided  against  the  repeal  of  wills  of  personal  pro- 
perty by  word  of  mouth,  without  any  allusion  to  the  repeal  of  wills  of 
real  estate.  This  omission  has  been  the  cause  of  several  controversies 
which  are  reported  in  our  books,  and  has  compelled  the  courts  rather  to 
consult  what  they  supposed  was  the  design  of  the  legislature,  than  to 
adopt  a  literal  construction  of  the  act. 

In  the  bill  now  submitted,  we  have  endeavoured  not  only  to  simplify 
and  render  clear  the  provisions  of  the  present  law,  but  to  guard  against 
doubts  and  difficulties  that  may  arise  hereafter  upon  points  not  heretofore 
the  subject  of  legislative  enactment. 

The  first  five  sections  are  intended  concisely  to  describe  who  shall  have 
power  to  execute  wills  of  real  and  personal  estate,  and  also  to  specify 
what  may  be  the  subjects  of  a  devise  or  bequest.  In  the  enumeration 
and  restriction  of  the  persons  who  may  become  testators,  we  have  followed 
the  generally  received  doctrines  of  the  common  law  and  equity,  with  this 
exception,  that  the  power  of  making  a  will  of  personal  property  is  con- 
fined to  persons  of  the  age  of  eighteen  years  and  upwards.  It  appears  to 
us  expedient  for  the  legislature  to  settle,  in  explicit  terms,  a  question 
upon  this  subject,  which  has  been  much  debated ;  some  writers  holding 
that  a  will  by  an  infant  of  the  age  of  four  years  may  be  good,  and  others 
contending  for  different  periods.  Looking  at  the  general  capacity  of 
minors  and  the  legislation  of  other  states  upon  the  subject,  it  appears  to 
us  that  the  age  of  eighteen  years  may  be  safely  taken  as  one  of  general 
competency  for  the  purpose. 

In  the  provision  in  the  first  section  that  estates  held  for  the  lives  of 
other  persons  may  be  devised,  we  have  copied  the  British  statute  of 
29  Charles  2,  ch.  3,  sect.  12  ;  and  we  have  followed  the  act  of  assem- 
bly of  31st  March  1812,  in  providing  that  the  interest  of  a  joint  tenant 
shall  pass  by  a  devise. 

The  fourth  section,  which  authorizes  a  father  to  appoint  by  will  a 
guardian  to  his  minor  children,  contains  the  substance  of  the  eighth  sec- 
tion of  the  statute  12  Charles  2,  ch.  24,  so  far  as  it  is  applicable  to 
this  country,  with  this  alteration,  that  the  power  is  confined  to  persons  of 
full  age.  It  appears  to  us  inconsistent  with  our  system  of  law  in  general, 
as  well  as  with  reason  and  convenience,  to  entrust  the  appointment  of  the 
guardian  of  an  infant  to  one  who  is  himself  under  age. 

In  the  fifth  section  we  have  incorporated  a  part  of  the  British  statute 
of  20  Hen.  III.,  ch.  2,  authorizing  widows  to  bequeath  the  crop  of  their 
lands  ;  and  we  have  added  a  power  to  all  tenants  for  life,  to  bequeath  the 
rents,  or  other  periodical  payments  accruing  to  them,  to  the  time  of  their 
death  ;  the  propriety  of  which  we  conceived  to  be  apparent. 

The  sixth  section  contains  an  important  alteration  of  the  law  of  Penn- 
H.— 107 


874  EXPLANATORY  REMARKS  OF  THE 

(Wills  and  Testaments— Act  of  8th  April  1833.) 

sylvania,  in  respect  to  the  execution  of  wills,  which  is  submitted  to  the 
legislature,  under  a  strong  sense  of  its  propriety  and  expediency.  It  has 
already  been  stated  that  the  frame rs  of  the  act  of  1705  copied  parts  only 
of  the  statute  of  29  Charles  II.  That  portion  of  the  statute  which  pre- 
scribed certain  forms  for  the  execution  of  wills  of  real  estate  was  omitted, 
and  it  was  merely  enacted  that  wills  in  writing,  proved  by  two  or  more 
witnesses,  should  be  sufficient  to  pass  real  or  personal  estate.  Under  the 
construction  given  by  the  courts  to  these  terms,  it  is  now  the  law  of  Penn- 
sylvania, that  real  or  personal  property,  to  any  extent  or  amount,  may  be 
transferred  by  a  will,  whether  executed  in  Pennsylvania  or  in  a  foreign 
country,  although  there  be  no  signature  to  such  will,  nor  seal,  nor  attesting 
witnesses,  and  although  such  will  be  not  in  the  handwriting  of  the  testa- 
tor ;  the  result  of  this  system  is  a  frequent  appeal  to  the  courts  for  decision 
upon  papers  set  up  as  wills;  and  the  uncertainty  produced  by  it  has  been 
the  subject  of  great  regret  to  our  most,  eminent  judges  and  professional 
men.  We  may  cite,  for  example,  the  remark  of  Judge  Reed,  in  his  re- 
cent valuable  edition  of  Blackstone's  Commentaries,  while  treating  of  the 
act  of  1705.  "  It  would  be  much  better  if  due  formality  were  observed  in 
the  execution  of  these  instruments,  as  it  would  frequently  save  a  great 
deal  of  expense,  vexation  and  litigation  among  near  kindred."  Penns. 
Blackstone,  vol.  2,  p.  294. 

We  are  aware  that  the  introduction  of  forms  is  not  more  consonant  with 
the  disposition  of  our  citizens  and  with  the  genius  of  the  present  age, 
than  it  was  at  the  era  of  the  act  of  1705 ;  and  we  are  not  satisfied  that  it 
was  necessary  to  require  so  many  formalities  as  were  prescribed  by  the 
statute  of  Charles  2.  But  we  think  some  form  of  authentication  necessa- 
ry, and  we  suggest  the  signature  of  the  party  to  the  instrument  as  a  me- 
dium between  the  extremes,  as  perhaps  they  may  be  called,  of  the  English 
statute  and  of  our  act  of  assembly.  One  of  the  principal  causes,  perhaps 
we  may  say,  the  chief  cause,  of  the  litigation  which  has  occurred  in  our 
courts  upon  the  subject  of  wills,  has  arisen  from  uncertainty  respecting 
the  intention  of  the  alleged  testator.  Manuscripts  are  often  found  among 
the  papers  of  a  decedent,  indicating  an  intention  to  dispose  of  property 
after  his  death;  but  whether  the  intention  continues  to  the  period  of  death, 
or  whether  the  design  was  complete  in  itself,  or  formed  only  a  part  of  a 
testamentary  disposition,  which  was  intended  to  be  more  fully  developed, 
and  to  establish  which,  as  an  entire  testamentary  act,  would  defeat  the 
real  design  of  the  testator,  often  remains  a  problem,  because  the  signature 
of  the  party  to  the  instrument  is  wanting.  Thus,  if  a  man  having  three 
sons,  A,  li  and  C,  and  three  farms  or  lots,  should  leave  behind  him  a  pa- 
per, simply  devising  one  of  his  farms  or  lots  to  A,  such  paper,  al- 
though without  signature  of  subscribing  witness,  might,  under  our  pre- 
sent law,  be  established  as  his  entire  will  ;  and  thus  A  would  receive 
the  farm  or  lot  devised  to  him,  and  also  share  with  his  brothers  the  two 
other  farms  or  lots,  although  it  was  probably  the  intention  of  the  decedent 
to  complete  his  will,  by  giving  to  each  of  his  sons  an  equal  share,  if  cir- 
cumstances had  not  prevented  him.  Now,  we  think  the  simple  expedient 
of  requiring  the  signature  of  the  party  to  the  instrument,  will  remove  these 
difficulties,  and  prevent  much  of  the  injustice  that  may  happen;  as  it 
will  show  conclusively  that   the  instrument   is  a  complete    and   finished 
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act,  and  thus 'assimilate  it  to  all  other  entire  and  concluded  documents. 
Where  the  party  is  unable  to  affix  his  proper  signature  by  reason  of  in- 
firmity or  otherwise,  it  is  provided  that  it  may  be  done  by  another  per- 
son in  his  presence,  and  by  his  express  direction;  which  facts,  of  course, 
must  be  proved  by  two  disinterested  witnesses.  But,  as  cases  may  arise 
in  which  the  testator  may  have  given  full  and  complete  directions  for  the 
drawing  of  his  will,  which  has  accordingly  been  put  in  writing  in  his  life- 
time ;  but,  in  consequence  of  the  extremity  of  his  last  sickness,  he  may 
have  been  prevented  from  signing  it  or  giving  directions  for  that  purpose, 
we  have  excepted  such  cases  from  the  provision,  and  left  them  to  stand 
upon  the  present  law.  Convinced,  however,  of  the  dangerous  conse- 
quences of  the  existing  provisions,  with  respect  to  papers  written  by  a 
party  under  ordinary  circumstances,  we  earnestly  hope  that  the  amend- 
ment offered  will  be  acceptable  to  the  legislature  and  the  public. 

Sect.  VII.  The  seventh  section  differs  from  the  existing  provision, 
(section  three  of  the  act  of  1705),  in  two  points  -.first,  in  the  alteration  of 
the  value  specified,  from  30  pounds  to  100  dollars,  which  is  believed  to 
be  in  conformity  with  the  change  in  the  value  of  money  ;  and  secondly, 
in  placing  the  words  limiting  the  value  of  the  property,  where  it  is  supposed 
that  they  were  originally  intended  to  be,  that  is,  in  the  second  clause  of 
the  sentence. 

Sect.  VIII.  In  the  eighth  section,  we  have  followed  the  seventh  section 
of  the  act  of  1705,  omitting  however  the  word  "  person,"  so  as  to  limit 
the  operation  of  it  to  mariners  at  sea,  and  soldiers  in  actual  services.  By 
extending  the  provisions  to  all  other  persons  at  sea,  it  is  conceived  that 
there  would  be  some  danger  of  those  evils  in  respect  to  the  disposition  of 
property  by  verbal  wills,  against  which  it  was  the  object  of  a  previous 
section  to  guard. 

Sect.  IX.  The  ninth  section  coincides  with  the  improvement  made  in 
this  respect  by  many  of  our  sister  states,  and  has  been  introduced  from  a 
belief  that  the  intention  of  a  testator  has  often  been  defeated  by  the  omis- 
sion of  words  of  inheritance  in  a  devise  of  real  estate. 

Sect.  X.  In  the  tenth  section  we  have  proposed  an  alteration  equally 
material  with  that  just  adverted  to,  and  which,  like  that,  has  the  recom- 
mendation of  having  been  adopted  into  the  revised  codes  of  some  of  our 
sister  states.  Whatever  may  be  the  origin  of  the  judicial  doctrine  on  this 
subject,  whether  it  has  arisen  from  a  literal  construction  of  the  statute  of 
Henry  8,  or  from  an  analogy  with  the  law  of  conveyance  by  deed,  it  is 
believed  that  the  result  has  been  unfortunate  for  the  general  intent  of  tes- 
tators. It  is  supposed  to  be  the  common  impression,  that  all  of  which  a 
man  may  die  possessed,  will  pass  by  general  expressions  of  gift  or  devise  ; 
and  cases  of  great  hardship  are  known  to  have  arisen  from  this  miscon- 
ception of  the  law  in  respect  to  real  estate.  To  accommodate  the  rule  to 
the  course  of  public  opinion,  is  the  object  of  this  section ;  which,  it  is 
hardly  necessary  to  remark,  will  not  prevent  testators  from  making  any 
other  disposition  than  they  please  of  their  after-acquired  property. 

Sect.  XI.  The  eleventh  section  is  copied  almost  literally  from  the 
tenth  section  of  the  act  of  4th  April  1797. 

Sect.  XII.   In  the  twelfth  section  will  be  found  the  substance  of  the 
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act  of  19th  March  1810,  "to  prevent  clevises  and  legacies  from  lapsing 
in  certain  cases." 

Sect.  XIII.  The  thirteenth  section  is  nearly  a  literal  transcript  from 
the  act  of  1705,  excepting  that  in  the  latter  the  provision  is  confined  to 
wills  of  personal  estate,  probahly,  as  we  have  already  suggested,  from  in- 
advertence.    In  this  section  it  is  confined  to  real  estate. 

Sect.  XIV.  The  fourteenth  section  relates  to  the  revocation  of  wills  of 
personal  property,  and  contains  no  material  alteration  of  the  present  law. 

Sect.  XV.  In  the  fifteenth  section  we  have  copied,  with  some  abridge- 
ment, the  provisions  of  the  twenty-third  section  of  the  act  of  19th  April 
1794. 

Sect.  XVI.  The  first  part  of  the  sixteenth  section  is  merely  declara- 
tory of  the  common  law ;  the  last  clause,  which  provides  that  the  will  of 
a  married  woman  shall  not  be  revived  by  the  death  of  the  husband,  is  in- 
troduced to  remove  doubts  that  have  been  entertained  upon  the  subject. 

Sect.  XVII.  The  proviso  contained  in  the  seventeenth  section  is  con- 
fined to  personal  property.  The  transfer  of  real  estate,  whether  by  deed, 
devise  or  succession,  is  justly  regulated  by  the  laws  of  the  country  in  which 
it  is  situate.  Personal  property  is  considered  as  following  the  person  of 
the  owner,  and  is  governed  both  in  regard  to  succession  and  transfer,  by 
the  laws  of  the  place  in  which  he  is  domiciliated.  In  this  section,  there- 
fore, we  have  merely  declared  the  existing  law  of  this,  and  of  most  other 
civilized  communities. 


GENERAL   INDEX. 


This  index  comprises  full  and  accurate  references  to  all  the  statute  laws 
of  Pennsylvania  of  a  general  nature,  at  present  in  force,  contained  in 
Purdon's  Digest  of  1830,  and  the  two  volumes  of  Parke  &  Johnson's 
Digests. 

The  numerals  refer  to  the  volumes,  and  the  figures  to  the  pages.  Pur- 
don's  Digest  is  designated  as  vol.  i.,  and  the  two  volumes  of  Parke  fy 
Johnson  as  vols.  ii.  and  iii. 


ABATEMENT. 

Pleas  of  abatement  inadmissible  in  suits  for  partition,  -  vol.  i.    685 

Writ  of  ejectment  does  not  abate  on  death  of  parties,  -  -     i.    229 

No  action  or  legal  proceeding  commenced  by,  or  against  executors,  &c. 

shall  abate  by  reason  of  their  death,     -  -  -  -       i.  63;  ii.  211 

Domestic  attachment,  not  to  abate  by  death  of  defendant,  -      i.  73  ;  iii.  513 

Suits  for  tavern  reckonings,  or  debts  contracted  by  minors,  apprentices 

and  servants,  shall  abate,  -  -  -  -  -  -     ii.   375 

Suits  brought  by  insolvent  not  to  abate  on  his  discharge,  -  -     iii.  600 

ACCESSARIES. 

May  be  tried  in  one  county,  when  offence  was  committed  in  another,  i.  696 

Before  the  fact  in  robbery,  burglary,  sodomy  or  buggery,  how  punished,  i.  818 

After  the  fact  in  any  felony,  how  punished,         -  -  -  -  i.  699 

Before  the  fact  in  horse  stealing,  how  punished,  -  -  -  i.  380 

ACCOUNTS. 

Of  county  treasurers,  how  examined  and  adjusted, 

i.  178,  180,  767;  ii.  144,  146,  148,  428 
Of  county  commissioners,             ....  i.  178;  ii.  146,  148 
Of  executors,  administrators  and  guardians,  how  allowed  and  examin- 
ed, &c,     '     ' i.  672,  676;  ii.  389,  391,437 

Of  guardians  of  the  poor  of  Philadelphia,  -  -  -  -     i.    737 

Of  overseers  of  the  poor  generally,  -  -  -         i.  740,  741 ;  ii.  149 

Of  supervisors,      -------     i.  794  ;  ii.  149 

Of  sheriffs, i.  768,  769;  ii.  146 

Of  the  secretaries  of  the  commonwealth  and  land  office,  -  -    i.    769 

Of  surveyor-general,         -  -  -  -  -  -  -     i.    769 

Of  brigade  inspectors,  how  settled,  -.  -  -  -  i.  621, 637 

Of  clerks  of  courts,  recorders  of  deeds  and  registers,  i.  665;  ii.  427;  iii.  494 

Of  assignees,  how  settled,  audited,  &c.  -  i.  62,  66  ;  ii.  34;  iii.  494 

Of  trustees,  how  settled,  -  i.859;  iii.  700 

Of'inspectors  of  the  prison  of  Philadelphia,  -  -  -  -     i.    361 

Of  partners  to  be  settled  by  jury  in  actions  of  account  render,  -    ii.     25 


878  GENERAL  INDEX  TO  PURDON'S,  AND 

(Note. — In  this  Index,  Purdon  is  designated  as  vol.  i.,  and 

ACCOUNTS— CONTINUED. 

Merchants  and  Manufacturers  Bank  of  Pittsburgh  to  exhibit  an  account 

to  the  legislature,  when  called  upon  so  to  do,               -             -           vol.  ii.     47 
Of  receipts  and  expenditures  of  each  county  to  be  published  annu- 
ally,       -  -  - i|-  142 

Treasurer  to  keep  accounts  of  all  moneys  received  and  disbursed,         -     ii.   144 
Of  commissioners,  treasurer,  sheriff  and  coroner,  how  settled,  ii.  146,  148 

Auditor  s  report  upon  account  of  treasurer  with  state  treasury,  -     ii.   147 

Assessor  shall  keep  an  account  of  days  employed  in  performance  of 
his  duties,  -  -  -  -  -  -  -  -    ii.  149 

Supervisor  to  keep  an  account  of  moneys  received  and  expended,  -     ii.   149 

Township  treasurer  to  keep  an  account,  -  -  -  -     ii.   150 

Of  property  to  be  taken  by  assessors,         -  -  -  -  -     ii;   160 

Collectors  of  taxes  to  give  bond  to  account,         -  -  -  -     ii.   155 

Fees  of  register  on  passing  account  of  executors,  &c.     -  -  -     ii.  224 

Accounts  of  eastern  and  western  penitentiaries,  how  settled,  &c.  -     ii.  240 

When  guardian  to  file  account,    -  -  -  -  -  -     ii.   389 

To  be  confirmed  by  orphans'  court,  -  -  -       ii.  391,  392,  407,41)8 

When  to  be  passed  by  register,  &c.  -  -  -  -  ii.  436,  437 

Of  auditor-general  and  state  treasurer,  when  to  be  closed  annually,       -     ii.  426 
Of  canal  commissioners,   -  -  -  -  -  -  -     ii.   427 

Register  to  account  to  auditor-general,    -  -  -  -  -     ii.  427 

ACCOUNT  RENDER. 

Action  of  account  render  may  be  arbitrated,        -  -  -  -     i.      53 

May  be  brought  against  executors  for  legacies,  -  -  -     i.    564 

Jury  to  settle  the  accounts  of  the  parties  and  find  such  sum  as  shall  ap- 
pear to  be  due,  -  -  -  -  -  -  -  -ii.     25 

Court  or  judge  to  make  orders  in  relation  to  books,  documents  or  pa- 
pers,       --------- 

ACKNOWLEDGEMENT  OF  DEEDS. 

Deeds  to  be  acknowledged  before  justices  of  the  peace,  -  -    i.  203;  ii.    169 

To  be  certified  by  the  justice,       -----    i.  195  ;  ii.   169 

By  husband  and  wife,  how  acknowledged,  -  -  -  i.  197,  202,  203 

When  they  are  made  out  of  the  state,      -  -  -  -  - 

President  judges  may  take  acknowledgement  of  deeds,   -  -  - 

Also  associate  judges,        ------- 

Also  the  mayor,  recorder  of  Philadelphia,  or  justices  of  the  peace, 
Commissioners  for  acknowledgement  of  deeds,  may  be  appointed, 
Aldermen  of  the  county  of  Philadelphia  may  take  acknowledgement  of 

deeds,     -  -  -  -  -  -  -  -   i.  202;  ii.  169 

Shall  be  valid  though  not  under  the  seal  of  justice,  -  -  -     ii.  169 

To  be  certified  under  the  hand  of  justice,  -  -  -  -     ii.  169 

ACTIONS. 

For  breach  of  canal  regulations,  where  brought,  and  by  whom,        ii.  76,  89,  100 
For  penalty  for  official  misconduct  of  county  and  township  officers,  to 

be  brought  in  common  pleas  and  to  have  a  preference,             -             -  ii.   125 

No  action  shall  be  instituted  for  the  recovery  of  tax  in  any  court,          -  ii.   166 

Executors  may  become  party  to  all  actions  of  decedent,              -             -  ii.   209 
Executors  may  prosecute  or  defend  such  actions  as  decedent  might  have 

done,      -  -  -  -  -  -  -  -  -ii.   210 

Not  to  abate  by  reason  of  death  of  executor,  &c.             -             -             -  ii.   211 
Against  administrator,  not  to  abate  by  death,  resignation  or  removal,  ii.   211 
Where  it  is  intended  to  charge  real  estate  of  decedent,  heirs  to  be  no- 
tified,     -             -             -             -             -             -             -             -             -  ii.  211 

No  action  for  a  legacy  to  be  commenced  until  demand  made,    -             -  ii.  214 
For  penalty  under  act  relating  to  (county  and  townships),  &c,  where 

brought,               -             -             -             -             -             -             -             -  ii.   315 

For  penalty  for  not  entering  satisfaction,  where  to  be  sued  for,               -  ii-   353 

Of  waste,                 -             -             -             -             -             -             -             -  ii.   462 

The  common  and  statute  law  of  England  revived,                        -             -  i.       34 
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the  two  volumes  of  Parke  $•  Johnson  as  vols.  ii.  and  iii.) 

ACTS  OF  ASSEMBLY. 

The  directions  of  acts  of  assembly  arc  to  be  strictly  pursued,  -  vol.  i.  34 
Actions  on  penal  acts  of  assembly  when  brought  and  how  limited,  -  i.  584 
Provisions  of  the  common  law  to  be  no  further  observed  than  is  neces- 
sary to  carry  the  acts  of  assembly  into  effect,  -  -  -  i.  34 
Such  as  were  in  force  before  the  revolution  revived,  -  -  -  i.  33 
Judicial  decisions  upon,    -             -             -             -             -             -  -  ii.  27 

ACTUAL  SETTLERS. 

See  Land  Office. 

Claims  of,  how  compromised,        -  -  -  -  -  -     i.    541 

ADJUTANT-GENERAL. 
See  Militia. 
Duties  of,  and  salary,        -  -  -  -  -  -  -     i.    601 

Shall  furnish  copy  of  cavalry  tactics  to  each  company,  -  -     ii.   382 

Shall  furnish  arms  to  certain  volunteer  companies,  -  -  -     ii.  382 

ADMINISTRATION. 

Letters  of,  shall  be  granted  by  the  register  of  the  proper  county, 

i.  401;  ii.  434,440 
Bonds,  their  form,  effect,  &c.       ....  i.  401 ;  ii.  435,436 

Letters  of,  with  the  will  annexed,  may  be  granted,        ■  -  -    i.  405;  ii.  434 

Letters  of,  de  bonis  non,  may  be  granted,  -  -  -  -     i.    410 

Letters  of,  pendente  lite,  may  be  granted,  -  -  -  -     i.    777 

Letters  of,  granted  out  of  the  state,  their  authority,         -  i.  876  ;  ii.  430,  439 

Caveat  against  granting  letters  of,  how  decided,  -  i.  770,  n. ;  ii.  435 

Letters  of,  granted  out  of  state  confer  no  authority,         -  -  ii.  430,  439 

To  be  granted  when  executors  refuse  to  act,        -  -  -  -     ii.  434 

When  vacant  by  decree  of  court,  -  -  -  -  -     ii.  434 

Not  to  be  granted  after  twenty-one  years,  without  special  cause,  -     ii.  434 

When  executors  are  minors,         -  -  -  -  -  -     ii.  435 

ADMINISTRATORS. 

See  Executors.     Orphans'  Court.     Registers'  Court. 

Shall  furnish  an  inventory  in  one  month,  and  settle  their  accounts  within 

one  year  from  date  of  letters,     -  i.401;  ii.  205,  433 

In  what  order  the  administrator  shall  pay  debts,  -  i.  405,  416 ;  ii.  208 

Or  executors  of  overseers  of  the  poor,  their  duties,         -  -  -     i.    719 

Creditors  who  neglect  or  refuse  to  exhibit  their  accounts  within  twelve 

months  after  public  notice,  to  receive  no  dividend,      -  -      i.  405;  ii.  391 

Shall  not  be  compelled  to  make  distribution  until  twelve  months  after 

his  taking  administration,  -  -  -  -  -      i.  405 ;  ii.  212 

May  demand  security  from  the  parties  receiving  shares  of  the  intestate's 

estate,  -  -  -  -  -  -  -      i.405;  ii.  213 

Inventory  and  conscionable  appraisement  of  the  personal  estate  to  be 

exhibited  before  real  estate  is  ordered  to  be  sold, 

i.  406,  411,  415 ;  ii.  211,  212,  395 
When  administrator  or  guardian  dies  after  sale  and  before  conveyance 

made,  succeeding  administrator  or  sheriff* may  execute  the  deed,  i.  410 ;  ii.   399 
On  sale  of  real  estate  to  give  bond  and  security  to  the  orphan's  court, 

i.  414 ;  ii.  395 
Husbands  shall  be  entitled  to  administration  of  their  wives'  estate,  i.  400 ;  ii.  394 
With  the  will  annexed,  or  de  bonis  non,  may  sell  real  estate  devised 

to  be  sold,  and  perform  all  duties,  -  -  -  -     i.  302;  ii.   217 

Of  deceased  justices  of  the  peace,  their  duties  relative  to  dockets  and 

papers,    -  -  -  -  -  -  -  -  -i.    501 

Executions  from  justices  against  administrators  to  be  de  bonis  testatoris,    i.     499 
May  become  party  to  suits  against  decedent,       -  -  -     i.  301 ;  ii.   209 

The  orphans'  court  may  compel  administrators  to  give  further  security,  or 

revoke  the  letters  of  administration,      ...  i.  667,  670 ;  ii.  392 

To  put  out  their  minors'  money  at  interest,  -  -  -  -     i.    668 
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ADMINISTRATORS— continued. 

-  Who  entitled  to  be  administrator,  -  -  -  -  vol.  ii.  434,  440 

Bond  of  administrators,     -  -  -  -  -  -  -     ii.  435 

Shall  cause  appraisement  to  be  made,       -  -  -  -  -     ii.  436 

Nature  of  bond  of  administrators,  &c,      -  -  -  -  -     ii.  205 

Powers,  duties  and  liabilities  of  administrators,   -  -       i.  301 ;  ii.  204  to  218 

Not  to  be  appointed  guardians,      -  -  -  -  -  -     ii.  388 

When  accounts,  &c.  to  be  confirmed,  &c.  -  -  -  -     ii.  391 

When  to  pay  interest,  -  -  -  -  -  -     ii.  391 

When  administrators  may  be  discharged,  -  -  -  -     ii.  392 

When  he  shall  remove  to  another  state,  -  -  -  -     ii.  394 

When  he  may  sell  or  mortgage  real  estate,  i.  40b",  411 ,  415,  480 ;  ii.  211,  212,  394 
Discharges  or  receipts  of  administrators  to  bind  minors,  -  -     i.    669 

Suits  on  administration  bonds,  «&c,  ....      i.  670;  ii.  205 

Proceedings  against  administrators,  &c.  wasting  estate,  -      i.  670;  ii.  392 

When  suits  against  sureties  to  be  brought,  -  -  i.  671,  832;  ii.  205 

May  on  settlement  of  their  accounts  be  discharged,         -  i.  671 ;  ii.  392 

Public  notice  of  settlement  to  be  given,  -  -  i.  672,  675  ;  ii.  391,  437 

When  appeal  from  accounts  to  be  made,  -  -  i.  674;  ii.  406 

Real  estate  to  be  sold  on  deficiency  of  assets,      -  -  -      i.  673 ;  ii.  394 

Balance  against  an  administrator  to  be  a  lien  on  his  own  estate,  -     i.    675 

ADMINISTRATORS  DE  BONIS  NON. 
Sec  Executors  and  Administrators. 
To  have  certain  powers,  -  -  -  -  -  -     ii.  210 

ADMINISTRATOR  CUM  TESTAMENTO  ANNEXO. 

General  provisions  of  law  extended  to,  -  -  -  -    ii.  217 

ADULTERY. 

Punishment  of  the  offence,  -  -  -  -  -  -     i.       35 

Guilty  person  divorced  for  adultery  shall  not  marry  particeps  criminis,      i.    214 
Divorced  adulteress  living  with  the  partaker  of  her  crime,  incapable  of 

alienating  her  land,       -  -  -  -  -  -  -     i.    214 

AFFIRMATIONS. 
Sec  Oaths. 
When  allowed,  and  the  form  of  an  affirmation,  -  -  -     i.    661 

AGENCIES. 
See  Factors. 
Judicial  decisions  relating  thereto,  -  -  -  -  -     ii.  221 

AGRICULTURE. 

How  agricultural  societies  may  be  established,  -  -  -     i.      35 

Horticultural  society  incorporated,             -             -  -  -  -     ii.     28 

Society  for  manufacture  and  raising  silk,              -  -  -  ii.  29;  iii.  475 

Agricultural  Society  of  Huntingdon   county  to  receive  money  from 

county  treasurer,             -             -             -             -  -  -  -     ii.     30 

Companies  for  the  manufacture  of  iron,  may  be  incorporated,     -  iii.  476,  477 

ALDERMEN. 

See  Justices  of  the  Peace. 

Of  county  of  Philadelphia  to  take  acknowledgement  of  deeds,  &c.         -    ii.  169 
Shall  issue  warrant  to  triers,  on  application  of  owners  of  property,         -     ii.  278 
To  be  commissioned  for  county  of  Philadelphia,  -  ii.  353;  iii.  480 

Their  powers  and  duties,  -  -  -  -  -  -    ii.  353 

May  not  practise  as  attorney  in  any  cause  removed  from  before  them 

by  appeal,  &c,  -  -  -  -  -  -  ii.  38,  358 

Powers  of,  in  certain  districts,  vested  in  justices  of  peace,  -  -     iii.  479 

Duty  of,  on  information  that  prisoners  confined  are  lunatics,     -  -     iii.  658 

Duty  of,  to  clear  windows  at  elections,  ....     iii.  557 
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ALE  AND  BEER. 

By  what  measure  to  be  sold,         .....  vol.  i.    566 

ALIENS. 

The  heirs,  &c.  of  aliens,  not  naturalized  before  the  revolution,  may 

hold  estates,        -             -             -             -             -             -             -             -  i.      38 

May  take  real  estate  by  devise  or  descent,            ....  Id. 

And  dispose  of  their  personal  estate  by  testament,  &c,               -             -  Id. 

Estates  liable  to  sequestration  during  war  with  foreign  prince,  -             -  Id. 

May  sell  real  estate  to  citizens,     ------  Id. 

May  puichase  and  hold  certain  real  estate,           -             -             -             -  i.      40 

Shall  not  have  a  jury  de  medietate  lingua,            -             -             -             -  ii.   349 

When  and  how  aliens  may  be  naturalized,           -             -             -             -  i.     887 

ALIMONY. 

When  it  will  be  allowed,  &c,      -  -  -  -  -  -     i.    215 

ALLEGHANY  COUNTY. 

District  court  established,               -  -  ii.  300 

Transfer  of  causes  from  common  pleas  to  district  court,  -             -  ii.  320 

Mode  of  selecting  jurors  for  district  court,           -            -  -             -  ii.  338 

ALMSHOUSE. 

Persons  with  fractured  limbs,  &c,  to  be  rendered  and  received,  &c,    -     i.    745 

AMENDMENT. 

Amendments  may  be  made  in  declaration  or  plea  on  the  trial,  -     i.    441 

AMICABLE  ACTION. 

And  judgment  may  be  entered  on  application  of  parties,  -     i.  441 ;  iii.  620 

•     Judgment  may  be  revived  by  agreement  of  parties,         -  -  -     i.     442 

APPEAL. 

From  award  of  arbitrators,  -  -  -  -  -  -     i.       49 

By  corporations,  how  obtained,    -  -  -  -  -     i.     167 

Not  to  be  withdrawn  without  written  consent  of  opposite  party,      i.  53;  iii.  487 
In  case  of  reversal  of  judgment  or  award,  -  -  -  -     i.       53 

Evidence  withheld  from  arbitrations,  not  to  be  admitted,  -       i.  49;  iii.  488 

Bail  to  be  entered  into  by  appellant,         -  -  -  -       i.  50;  iii.  487 

How  executors  and  administrators  may  appeal,  -  -       i.  5U  ;  iii.  487 

Appeals  may  be  taken  to  the  supreme  court  from  other  courts,  i.  266,  268 

From  justices  of  the  peace,  &c,  when  taken,      -  -  i.  496  ;  ii.  251,  3">6 

From  the  orphan's  court,  -  -  -       i.  669,  674  ;  ii.  406,  407,  403 

From  decision  of  register,  -  -  -•  -      i.  778 ;  ii.  437 

From  decree  of  register's  court,  -  -  -  -      i.  778  ;  ii.  438 

From  decree  of  divorce,  ___*-._  i.  214,  215 

From  forfeiture  of  recognizances,  -  -  -  -  -     i.     331 

To  commissioners  from  assessment  of  taxes,        ...     i.  172;  iii.  541 
Depositions  after  appeal,  same  as  if  taken  before,  -  -  -     i.    283 

From  judgment  of  inspectors  shall  not  be  allowed  after  twenty  days,         ii.   279 
Court  of  appeals  under  militia  laws,  -  -  -  -  -     i.    608 

From  rate  of  assessment  to  court  of  quarter  sessions,      -  -  -     ii.   165 

Relating  to  school  law — to  secretary  of  the  commonwealth,       -  -     ii.    182 

From  decree  of  court  of  common  pleas,  in  accounts  of  assignees,  trus- 
tees, &c,  ........    iii.  498 

From  decree  in  domestic  attachment,      .....    iii.  513 

On  appeals  to  supreme  court,  from  orphans'  court,  merits  to  be  tried,  -    iii.  669 
From  order  of  removal  in  poor  cases  to  quarter  sessions,  -  -     iii.  677 

From  refusal  of  magistrate  to  grant  warrant  of  removal,  -  -     iii.  678 

From  judgment  of  magistrates  to  quarter  sessions,  ...     iii.  682 

From  decree  of  distribution,         ......    iii.  582 

II.— 108 
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APPEARANCE. 

How  orphans'  court  shall  proceed  to  procure  the  appearance  of  persons 

amenable  to  its  decrees,  &c,    -----  vol.  ii.  402" 


APPRENTICES. 

To  be  bound,  in  what  manner,     -  -  -  -  - 

At  what  age  indentures  of  a  male  apprentice  to  expire, 
Mutual  remedies  of  masters  and  apprentices  against  each  other, 
Power  of  the  court  of  quarter  sessions  over  apprentices, 
Penalty  for  harbouring  absconding  apprentices, 
Liable  to  action  for  damages,  for  absence  during  apprenticeship, 
Executors  or  administrators  may  assign  an  apprentice, 
Master  may  assign  an  apprentice  with  the  consent  of  apprentice, 
Orphans'  court  may  order  the  binding  out  apprentices  at  the  request 
guardians,  ....... 

Overseers  of  the  poor  may  bind  out  poor  children  as  apprentices, 
Children  and  disorderly  adults  may  be  bound  in  Philadelphia, 
Acts  of  assembly  extended  to  redeinptioners,       - 
Judicial  decisions  on  the  subject  of  apprentices, 
Shall  not  be  harboured  by  innkeepers,  &c, 

ARBITRAMENT. 

Judicial  decisions  on  the  subject  of  arbitrament  and  award, 


of 
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668 
718 
730 
43 
31 
375 


ii.  32 


i.  47 
i.  47 


iii.  483 
i.   53 

iii.  483 
iii.  484 

-  i.   48 
i.  48 ;  iii.  484 

48,53;  iii.  484 
i.  48,  53 

-  i.   48 
i.  48  ;  iii.  485 

iii.  485 
iii.  483 
i.  46 
iii.  486 
i.  49 
i.  49 


ARBITRATION. 

Copy  of  rule  of  reference  to  be  served  by  the  party  entering  the  rule, 

i.  46 
Copy  of  record  to  be  served  on  the  opposite  party, 
How  arbitrators  are  to  be  chosen,  - 

Proof  of  service  to  be  made,  if  one  party  only  attends,     - 
Where  arbitrators  shall  reside,     -  -  -  - 

Time  of  meeting  of  arbitrators,     -  -  -  - 

Copy  of  record  of  appointment  to  be  served ;  on  whom, 
How  service  shall  be  made  if  party  resides  out  of  the  county, 
What  notice  shall  be  given,  ... 

Oath  of  arbitrators,  ... 

Their  powers  to  administer  oaths,  call  for  books  and  papers,  to  adjourn 

from  time  to  time,  &c,  .-.-.. 

Award  to  be  transmitted  to  the  prothonotary,      -  -  i.  49 

When  awards  to  be  good,  ------ 

Appeal  from  award  of  arbitrators,  -  -  -  i.  49 

Oath  to  be  taken  by  appellant,      ------ 

Within  what  time  appeal  to  be  entered,  -  -  -  -  - 

Appeal  not  to  be  withdrawn  without  consent,  in  writing,  of  opposite 

party,      -  -  -  -  -  -  -  -      i.  53;  iii.  487 

Appellant  to  pay  all  costs  before  appeal  allowed,  -  -       i.  49;  iii.  486 

Evidence  withheld  not  admitted  on  appeal,  ...  -  Id. 

Plaintiff  appellant  to  pay  all  costs,  when,  -  Id. 

Defendant  appellant  to  pay  all  costs,  when,  -  -  -  -     i.       50 

Appeal  of  corporations,  how  obtained,      -  -  -  -  -     i.    167 

Stay  of  execution  on  awards,         -  -  -  -  -  -     i.      49 

Subpoenas  to  be  issued  by  either  of  the  arbitrators,  -  -      i.  50  ;  iii.  488 

Rule  for  taking  the  depositions  of  witnesses  in  cases  before  arbitrators,     i.       51 
No  arbitrator  compelled  to  serve  on  more  than  ten  cases  in  one  year,    -     i.      48 
Oaths  to  prove  service  of  notices,  how  administered,       -  -  -     i.      52 

Annual  reports  of  cases  referred,  -  -  -  -  -     i.       52 

Prothonotary  shall  appoint  when  parties  do  not  agree,    -  -  -     i.       47 

The  attorney-general  to  appear  for  the  state,       -  -  -  -     i.      57 

Action  of  account  render  may  be  arbitrated,        -  -  -  -     i.      53 

Manner  of  choosing  arbitrators  when  prothonotary  a  party,         -      i.  54  ;  iii.  487 
Any  persons  may  agree  that  their  submission  to  reference  shall  be  made 

a  rule  of  court,  &c,       -------     iii.  482 

Such  agreement  may  be  made  a  rule  of  court,     -  iii-  482 
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ARBITRATION  -continued! 

Parties  may  agree  to  a  rule  of  court,  for  the  reference  of  questions  of 

fact,  and  effect  thereof,  -  -  -  -  vol.  iii.  482 

Either  party  may  except  to  an  award,  and  cause  of  exception,  -  -  Id. 

If  exceptions  are  not  filed,  the  award  may  be  enforced,  -  -  -Id. 

Court  may,  upon  exceptions,  refer  the  cause  back  to  the  same  referees,     iii.  483 
Either  party  may  enter  a  rule  of  reference,  -  i-  46,  53;  iii.  483 

Such  rule  not  to  be  entered  until  after  declaration  filed,  -       i.  53  ;  iii.  48:5 

JNor  while  a  cause  is  set  down  for  trial,  &c,        -  -  i-  53  ;  iii.  483 

Prothonotary  to  enter  such  rule,  &c,      -  i.  46;  iii.  483 

Proceedings  if  only  one  of  the  parties  attends  the  meetings  of  the  arbi- 
trators, .....--        i.  47;  iii.  485 

Proceedings  if  all  the  arbitrators  shall  not  attend,  -  -       i.  48  ;  iii.  485 

Arbitrators  to  be  sworn  or  affirmed,  -  -  -  -       i.  48  ;  iii.  485 

When  evidence,  &c,  heard,  award  to  be  made,  -  iii-  485 

Arbitrators  not  to  receive  pay,  unless  award  filed  within  seven  days 

after  they  have  agreed,  -  -  -  -  -      i.  52;  iii.  485 

Proceedings  if  one  of  the  arbitrators  should  die,  &c,       -  ■         iii.  485,  480 

Prothonotary  to  enter  the  award  on  his  docket,  &.c,       -  iii.  486 

Awards  to  have  the  effect  of  a  judgment,  -  -  -       i.  49  ;  iii.  486 

The  court  may,  in  certain  circumstances,  allow  a  non  suit  after  appeal,  Id. 

Court  may  set  aside  award,  under  certain  circumstances,  -  -  Id. 

Recognizances  to  be  given  by  the  plaintiff,  if  appellant,  -  -     iii.  487 

Recognizance  to  be  given  by  the  defendant,  if  appellant,  -  -     iii.  487 

Executors,  tec,  may  appeal  without  affidavit,  &c,  -  -       i.  50  ;  iii.  487 

The  costs  paid  on  appeal  may  be  recovered  back,  ...     iii.  487 

Prothonotary  to  issue  execution,  &c,  if  appeal  be  not  entered,  -     iii.  487 

Penalty  for  not  serving  copy  of  rule,  &c,  -  -  -  iii.  487,  488 

Penalty  on  arbitrator  not  attending,  &c,  -  -  i.  52;  iii.  488 

Books,  &c,  not  to  be  produced  on  trial,  which  shall  have  been  with- 
held from  arbitrators,     -------  Id. 

Certain  causes  may  not  be  arbitrated,      -----  Id. 

Certain  powers  given  to  referees  and  arbitrators,  -  -       i.  51 ;  iii.  488 

Form  of  an  attachment  to  be  issued  by  referees,  &c,     -  -       i.  51  ;  iii.  489 

Referees,  &c,  may  punish  by  fine,  -  -  -  -       i.  51 ;  iii.  489 

How  the  same  to  be  collected,      -  -  -  -  i.  51  ;  iii.  489 

Prothonotary  may  also  issue  subpoena,      -  iii.  489,  490 

Prothonotary  to  enter  rule  to  take  the  depositions  to  be  used  before  re- 
ferees, &c,         --------     iii.  490 

Referees  and  arbitrators  may  require  the  payment  of  costs,  on  adjourn- 
ment,     ---------  Id. 

Daily  pay  of  referees  and  arbitrators,        -----  Id. 

Penalty  on  attempting  to  corrupt  referees  or  arbitrators,  -       i.  51 ;  iii.  490 

Penalties  on  referees  and  arbitrators  receiving  rewards,  &c,     -  -     iii.  490 

Fees  to  constables,  &c,  to  be  the  same  as  are  allowed  for  similar  ser- 
vices,     -  -  -  -  -  -  -  -i.  52;  iii.  490 

Fines  and  forfeitures,  how  to  be  collected,  ...  -     iii.  490 

Provisions  relative  to  compulsory  arbitrations,  not  to  extend  to  the  dis- 
trict court  of  Philadelphia,         -  -  -  -         '    -  iii.  490, 491 

ARREST. 

Imprisonment  of  females  for  debt  abolished,         -  -  -      i.  59;  iii.  616 

Freeholders  not  liable  to  arrest  for  debt,  -  -  -  -     i.      56 

Collector  may  arrest  and  imprison  those  who  neglect  or  refuse  to  pay 

taxes,  -------  ii.  162,  164 

No  female,  or  infant,  or  person  of  unsound  mind,  shall  be  arrested  or 

imprisoned  for  non  payment  of  tax,      -  -  -  -  -     ii.   165 

No  lunatic  to  be  arrested  in  any  civil  action,       ...  -     iii.  657 

Freeholders  to  be  sued  only  by  summons,'  ...      i.  57;  iii.  615 

Certain  enumerated  cases  excepted,  ....      i.  57;  iii.  616 

Judgment  by  default,         -------  Id. 

Proceedings  on  issuing  capias  against  a  freeholder  exempted  from  arrest,  Id. 

Form  of  precept  against  a  freeholder  when  sued  out  by  the  party,        -     i.      59 
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ARREST— continued. 

Form  of  precept  against  one  not  a  freeholder,      ...  vol.  i       59 

Courts  to  issue  writs  of  arrest  against  persons  indicted  to  the  sheriffs, 

&c.  of  any  county,         --....  i.  56,  679 

Persons  arrested  where  to  be  taken,         -  -  -  -  -     i.      58 

ARSENAL. 

See  Militia. 

Compensation  of  keeper  at  Harrisburg  increased, 

ARSON. 

Offence  of,  punished  by  imprisonment,    .... 

ASHES. 

See  Inspections. 

If  designed  for  exportation  from  Philadelphia,  to  be  inspected, 
Regulations  relative  thereto,  .... 

Inspection  of  pot  and  pearl  ashes,  -  -  - 

ASSAULT  AND  BATTERY. 

Cases  of  assault  and  battery  may  be  settled,         ... 
Within  what  time  actions  to  be  brought,  ... 

When  no  more  costs  than  damages,         .... 

ASSESSORS. 

Their  election,       .....       i.  170;  ii.  147;  iii.  537,  555 
Uniform  standard  for  valuation  to  be  fixed,  -  -     i.  177 ;  ii.  160 

Shall  attend  upon  appeals,  -  -  -  -  i.  17ti;  ii.  161 

Assistant  assessors,  when  and  how  elected,  -  -  -  -     ii.   148 

Who     may    be     elected,    their     oath,    and     penalty    on    refusal    to 

serve,      -  -  -  -  -  -  -  i.  171;  ii.  148,  167 

Vacancies  how  supplied,  and  duty  of  assessors,  -  -  -  -     ii.   149 

Pay  of  assessors,  .....  jj.  149  -}  \[[,  540 

To  ascertain  the  amount,  description  and  value  of  property,  &c,  -     ii.   155 

To  give  notice  to  persons  assessed,  -  -  -  -  -     ii.   156 

What  property  the  assessors  are   to  take  an   account  of,  how  to  be 

valued,    -  -  -  -  -  -  -  -  -     ii.   160 

When  to  make  returns,     -  -  -  -  -  -  -     ii.   160 

To  return  names  of  persons  as  collector,  -  -  -  -     ii.   162 

Penalty  on  neglect  or  refusal  to  comply  with  order  to  assess,     -  -     ii.   163 

Shall  not  be  compelled  to  serve  more  than  once  in  ten  years,     -  -     ii.    167 

Shall  return  names  of  innkeepers,  &c,     -  -  -  -  -     ii.  373 

ASSIGNEES. 

Compelled  to  settle  their  accounts,  -  -  -  i.  62,  66 ;  iii.  495 

Appraisers  appointed  by  the  judges  to  appraise  property  assigned,  ii.  33 ;  iii.  41*3 

May  be  dismissed  by  the  court,  when,    ... 

Former  act  in  relation  to,  extended  to  Philadelphia, 

When  bonds  of,  may  be  cancelled,  ... 

To  file  an  inventory  or  schedule  in  the  prothonotary's  office,     • 

Appraisers  to  take  an  oath  or  affirmation, 

Compensation  of  appraisers,  .... 

To  give  bond,         ...... 

Form  and  condition  of  such  bond,  ... 

Citation  may  be  issued  to  assignees  or  trustees,  for  the  benefit  of  credi- 
tors, to  settle  accounts,  ..... 

Such  citation  not  to  issue  until  after  one  year, 

Courts  to  direct  notice  to  be  given  of  the  filing  of  such  accounts, 

Expenses  of  advertising  to  be  paid  by  and  allowed  to  assignees, 

Citation  may  be  issued,  if  it  shall  appear  that  any  assignee  or  trustee  is 
wasting  the  estate,  &c,  ..... 

On  the  return  thereof,  the  court  may  require  security,  &c, 


. 

ii. 
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ASSIGNEES— continued. 

The  like  proceedings  may  be  had,  if  a  surety  shall  become  insolvent, 
&c, vol.  iii.  494,  495 

Assignee  or  trustee  may  make  voluntary  settlement,      -             -             -  iii   4L>5 

Jurisdiction  of  the  courts  in  the  case  of  private  trusts,  &c,         -             -  Id. 

Citation  may  be  issued,  if  any  such  trustee  shall  appear  to  be  wasting 

the  estate,  «fec,  --------  Id. 

Proceedings  on  the  return  of  such  citation,          ...             -  Id. 

A  trustee  may  be  appointed  during  infancy,  or  absence,              -             -  Id. 

Citation  to  such  trustee  to  settle  accounts,  &C,  -             -             -             -  Id. 

Court  may  dismiss  an  assignee  or  trustee,  in  certain  cases,         -             -  iii.  4SJ6 

In  case  of  such  dismissal,  court  may  make  orders  respecting  books  and 

effects,  &c,         -             -             -             -             -             -             -             -  Id. 

Trustee,  &c.  may  be  discharged  on  his  application,         ...  Id. 

Assignee,  &c.  may  be  appointed  in  certain  cases,            ...  Id. 

Power  of  appointment  to  be  exercised  only  on  the  application  of  per- 
sons interested,  --------  Id. 

Assignee,  <&c  ,  so  appointed,  to  have  full  powers,            ...  Id. 

Trust  effects  to  vest  in  such  assignee,      -----  iii.  4y6 

On  the  discharge  of  any  assignee,  &c,  the  court  may  order  the  sureties 

to  be  discharged,             -------  iii.  497 

Court  may  make  orders  for  distribution,                ....  Jd. 

Compensation  of  assignees,            ------  Id. 

Courts  may  compel  the  conveyance  of  the  legal  estate,  -  Id. 

Courts  may  refer  to  auditors,         ------  Id. 

Power  of  the  courts  and  of  auditors  to  compel  answers,  and  the  produc- 
tion of  books,      --------  Id. 

Courts  to  have  the  same  power  as,  and  the  proceedings  to  be  similar  to 

those  of  the  orphans'  courts,       ------  Id. 

Citations  may  be  returned  to  a  special  court,  if  circumstances  shall  re- 
quire it,  -             -             -             -             -             -             -             -             -  Id. 

If  an  assignee  or  trustee  shall  remove  out  of  the  county,  &c,  the  court 

may  issue  process  to  any  other  county,              ....  iii.  498 

Appeal  to  the  supreme  court,        ------  Id. 

Nothing  in  this  act  shall  effect  the  jurisdiction  of  any  district  court,      -  Id. 


.::■ 


ASSIGNMENT. 

When  shall  be  recorded,  ------ 

Bonds,  specialties  and  notes,  declared  to  be  assignable, 

Assignees  of  bonds,  &c.  may  assign,        - 

And  sue  in  their  own  names  on  the  same,  ... 

Execution  to  issue  on  judgments,  - 

Within  what  time  actions  on  promissory  notes  to  be  brought,    - 

Of  bonds  and  specialties  made  under  hand  and  seil, 

Assignee  of  what  promissory  notes  not  liable  to  set-off, 

ATTACHMENT  FOR  CONTEMPTS. 

See  Contempt. 

Registers  may  issue  attachments  to  compel  attendance  of  witnesses, 

ATTACHMENT  AGAINST  STOCK  OF  A  CORPORATION. 
See  Corporation.     Banks.     Foreign  Attachment. 


63 
123 
123 
124 
124 
i.  124,  5dl 

-  i.    124 

-  i.    124 


ii.  431 


ATTACHMENT,  DOMESTIC. 

See  Domestic  Attachment. 

ATTACHMENT,  FOREIGN. 
See  Foreign  Attachment. 


ATTACHMENT  BY  JUSTICES  OF  THE  PEACE. 
See  Foreign  Attachment. 

Jurisdiction  of  justices  extended  to  cases  in  which  plaintiff's  demand 
does  not  exceed  one  hundred  dollars,   -  -  -  -  - 


76 
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ATTACHMENT  BY  JUSTICES  OF  THE  PEACE— continued. 

Shall  issue  on  execution  against  stock,    -                                                   vol.  iii.  574 

Power  of  justices  in  cases  of  attachment,              -             -             -             -  i.       76 

How  writs  to  be  issued,  and  penalty,       -----  Id. 

Proceedings  on  return  of  writs,    ------  Id. 

Justice  shall  publish  proceedings,             -----  Id. 

When  proceedings  to  be  transmitted  to  the  court,            -  Id. 

Attachment  to  be  granted  by  the  court,    -----  Id. 

But  one  writ  to  issue  in  same  county,      -             -             -             -             -  i.      75 

Perishable  goods  to  be  sold,            ------  Id. 

The  residue  not  to  be  sold  for  three  months,        ...             -  Id. 

Freeholders  appointed  to  render  an  account  of  their  proceedings,           -  Id. 

ATTACHMENT  AGAINST  VESSELS. 

Ships  and  vessels  shall  be  liable  to  the  lien  of  debts,  due  by  owners  and 

masters.               ...-.--       i.  76;  iii.  514 

Continuance  of  lien,          -------  iii.  514 

What  persons  shall  have  the  benefit  of  lien,         ...      i.  77;  iii.  514 

Libel  may  be  filed,              ------       i.  76;  iii.  514 

Who  may  join  in  filing  libel,          ------  Id. 

Who  may  apply  to  the  court  to  become  party  libellant,                -             -  Id. 

Suits  against  same  ship  or  vessel  to  be  consolidated,       ...  Id. 

Form  of  writ,          --------  iii.  515 

No  writ  to  be  issued  against  vessels  seized  by  process  of  courts  of  Uni- 
ted States,            -             -             -             -             -             -             -             -  Id. 

Notice  of  attachments  to  be  published,     -----  Id. 

Owner,  master  or  agent  entering  into  bond,  ship  or  vessel  to  be  dis- 
charged,              --------  Id. 

How  debts  shall  be  recovered  on  return  of  writ,              ...  iii.  516 

Questions  of  fact  to  be  tried  by  jury,        -----  iii.  516 

Courts  shall  have  the  power  of  courts  of  admiralty  in  like  cases,      i.  77;  iii.  516 

Sales,  and  form  of  writ  of  sale,     ------  Id. 

Proceeds  of  sale  to  be  distributed,  how,                 ...             -  Id. 

ATTORNEYS  AT  LAW 

Admission  of  attorneys,  and  their  oath,  ...    i.  82;  ii.  37,  38 

To  be  punished  for  misbehaviour  in  the  same  manner  as  heretofore,  i.  82;  ii.  38 
No  judge  to  practise  as  attorney  in  any  court  of  this  state,  -  i.  83;  ii.  38  . 

Proceedings  against  delinquent  attorneys,  -  -  -  i.  83;  ii.  38   \\\^ 

May  make  affidavit  on  appeal  or  writ  of  error,  -  -  -      ii.     37 

May  commence  and  prosecute  suits,        -  -  -  -  -      ii.     37 

To  file  warrants  of  attorney,       -  -  -  -  -  i.  83;  ii.  38 

No  prothonotary  or  clerk  of  court  to  practise  in  such  court,       -  -      ii.     38 

No  justice  or  alderman  to  practise  in  cases  removed  from  before  him,  Id. 

No  register  to  practise  in  orphans'  court,  ...  -  Id. 

ATTORNEY  IN  FACT. 

How  bonds,  letters  of  attorney,  &c,  shall  be  proved,      -             -             -  i.      82 

Sales  of  land  by  power  of  attorney  made  valid,  Id. 

How  long  powers  valid,      -------  Id. 

ATTORNEY-GENERAL. 

Duty  of,  in  collection  of  money  due  the  commonwealth,            -            -  i.    769 

Salary  of  attorney-general,            -             -             -             -             -             -  i.    H25 

Fees  of  attorney-general,                -             -             -             -             -             -  i-    312 

His  duty  to  remove  deputies  in  certain  cases,       -             -             -             -  i.      81 

Deputies  in  Philadelphia  to  he  furnished  with  a  statement  of  prisoners,  ii.  239 

To  lay  statements  before  the  judges,        -             -             -             -             -  ii.  239 

Required  to  proceed  against  corporations  having  forfeited  their  charter, 

or  private  associations  in  certain  caces.             ....  fii.  623 

AUCTION  AND  AUCTIONEERS. 

No  strong  liquors  to  be  given  or  sold  at  vendues,  under  penalty,  -     i.      84 
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AUCTION  AND  AUCTIONEERS— continued. 

Regulation  of  auctioneers  tbr  Philadelphia,         ...  vol.  i.      85 

Penalty  on  selling  without  license,            -             -             -  i.  85 ;  ii.  40 

Sales  by  constables,  &c,  not  embraced  in  act,     -             -             -  -     i.      86 

Nor  of  goods  distrained  for  rent,                 .....  Id. 

Property  in  stolen  horse,  not  changed  by  sale,     -  Id. 

Auctioneers  may  be  commissioned  in  the  city  of  Lancaster,        -  -     ii.     39 

Shall  pay  certain  duties  to  commonwealth,           -              -              -  -     ii.     39 

Auctioneer  may  contract  with  assignee  of  property,        -             -  -     ii.     39 

Compensation  to  auctioneers,        -             -             -             -             -  -     ii.     40 

Certain  property  may  be  sold  without  license,                  -             -  i.  88;  ii.  41 

Mode  of  proceeding  against  violation  of  law,        ....  Id. 

Former  act  extended  to  certain  towns,                   ....  Id. 

Auctioneers  appointed  for  the  sale  of  certain  articles,     -             -  i.  39,  DO 

Penalty  on  auctioneers  purchasing  for  themselves,          -             -  -     i.      87 

Commission  to  auctioneers,                         -             -             -             -  i.  80, 87,  94 

Duties  on  goods,  wares  and  merchandise,             -             -             -  -     i.      85 

Price  of  commissions,        ------  i.  89,  94 

Bonds  of  auctioneers,         -             -             -             -             -             -  -     i.      89 

Penalty  on  exercising  the  office  without  legal  right,         -             -  -     i.       91 

No  associations  with  commission  merchants  to  be  formed,          -  -     i.      91 

Auctioneers  to  settle  accounts,      -----  i.  92,  94 

Commission  to  be  void  on  failure  to  pay  arrearages,       -            -  -     i.    769 

AUDITOR-GENERAL. 
■See  Public  Accounts. 

Shall  settle  accounts  of  county  treasurers,            -             -             -  -     ii.   159 

Shall  deliver  up  bonds  of  county  treasurers,         ...  ii.  168,  428 

Shall  make  return  to  the  governor  in  cases  of  escheat,                 -  -     ii.   194 

When  to  close  his  financial  year,               -             -             -             -  -     ii.   426 

Salary  increased,  additional  sum  for  clerk  hire,                -            -  -     ii.  447 

AUDITORS. 

See  County  and  Township  Officers. 

Election  of  auditors,          ------  i.  180 ;  ii.  145 

Shall  be  sworn,      -            -             -            -            -             -            -  -     ii.  145 

May  issue  subpoenas  and  compel  the  attendance  of  witnesses,  ii.  146,  151 

Powers  and  duties  when  they  shall  assemble,     -             -             -  ii.  146,  151 

Compensation  for  settling  accounts  of  penitentiaries,      -             -  -     ii.   236 

To  settle  the  accounts  of  the  guardians  of  the  poor,  inspectors  of  the 

prison,  and  sheriffs  and  coroners.  -  -  i.  180,  747;  ii.  146,  236 

Have  power  to  examine  witnesses,  i.  178,  180 

When  and  how  to  make  report,    -             -             -             -             -  -     i.    179 

Appeal  from  their  decision  when  and  how  to  be  made,  -             -  i.  179;  ii.  147 

Execution  may  be  issued  if  no  appeal  is  entered,              ...  Id. 

To  transmit  duplicates  and  transcripts  to  auditor-general,           -  -            Id. 

The  pay  of  auditors  and  of  witnesses,       -             -             -             -  -            Id 

How  to  proceed  against  persons  out  of  the  county,          -             -  -     i.     180 

Court  of  quarter  sessions  to  supply  vacancies,     -             -             -  i.  180;  ii.  145 

When  they  shall  meet,       -             -             -             ...             .  i.  1^0  ;  ii.  146 

Prothonotary  to  give  notice  of  the  time  of  meeting,         ...  Id. 

To  settle  the  accounts  of  sheriffs  and  coroners,                             -  -           Id. 

AWARD. 

See  Arbitration. 

Award  in  certain  cases  to  have  the  effect  of  a  verdict,                 -  i.  211 ;  iii.  483 

Award  to  be  a  lien  on  real  estate  in  the  county,                -             -  i.  49;  iii.  486 
When  to  be  transmitted  to  the  prothonotary,       -             -           i.  52;  iii.  485,  486 

Either  party  may  except  to  award,            ...             .             .  .     iii.  4^3 

Court  may  set  aside  award,  under  certain  circumstances,          -  -     iii.  486 

BAIL. 

Presidents  of  common  pleas  may  admit  to  in  cases  of  felony,     -  -     ii.  297 
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BAIL CONTINUED. 

Commissioners  of,  appointed,        -  -  -  vol.  i.  429 ;  ii.  304 

Prothonotaries  constituted  commissioners  of  bail  in  all  civil  cases,  i.  429;  ii.  304 

On  proceedings  in  error  to  the  supreme  court, 

To  be  taken  how,  and  before  whom,         ... 

Nature  of  bail  on  appeal  from  award  of  arbitrators, 

When  to  be  entered,  ----- 

Constable  may  take  bail  on  warrant  from  a  justice, 

How  and  wben  to  be  assigned  to  plaintiff, 

For  stay  of  execution,        - 

On  application  of  bail  of  lunatic,  exoneremr  may  be  entered, 

When  special  bail  to  be  entered  before  justice, 

Proceedings  against  such  special  bail,       - 

Of  surrender  of  principal,  - 

Nature  of  the  special  bail  on  appeal  from  judgment  of  justice, 

When  the  bail  may  surrender  ihe  principal, 

Proceedings  against  special  bail,  when  to  issue, 

To  constable  for  delivery  of  goods, 

Constables  accountable  for  the  sufficiency  of  bail, 

Before  whom  bail  in  horse  stealing  shall  be  taken, 

In  robbery,  burglary,  sodomy  or  buggery, 

Defendant  committed  or  surrendered,  may  enter  bail  in  the  action  as 

heretofore,  at  any  time  before  final  judgment,  ...     ill.  617 

If  the  bail  of  the  defendant  shall  become  insolvent,  the  plaintiff  may  re- 
quire him  by  rule,  to  find  additional  bail,  and  in  case  of  his  default, 
may  issue  a  special  capias  against  him,  ....     iii,  618 

Proceedings  upon  such  rule,        ------     iii.  618 

BANKS. 

Accounts,  how,  when  and  to  whom  to  be  furnished,       -         i.  109;  iii.  522,  525 

Accounts  of  individuals  not  to  be  inspected  by  stockholders,      -  -     i.    107 

Private  associations  for  banking  prohibited,  -  -  -  i.  97,  115 

Certain  banks  incorporated,  ...  -      i.  103  ;  ii.  42  ;  iii.  518 

Their  powers  and  liabilities  defined,         -  -  i.  103;  iii.  518,  519,  520 

When  may  be  continued  after  expiration  of  charter,        -  -  -     i.       11 

Amount  of  capital  stock,  -  -       i.  104 ;  ii.  52,  53;  iii.  518,  519, 520 

Incorporated  by  other  states  not  to  be  located  in  this  state,         -  -     i.      96 

Bank  bills  and  notes  may  be  assigned,      -  -  -  -  -     i.     108 

Branch  banks  shall  receive  notes  of  original  banks  in  payment,  -  i.  96,  99 

No  dividend  shall  impair  capital  stock, 

Duties  and  responsibility  of  cashiers,       ... 

Charters,  when  to  go  into  operation, 

Charters,  expiration  of,      - 

Charters,  need  not  be  produced  in  evidence, 

Loans  to  the  commonwealth,  Farmers,  &c, 

Counterfeiting  and  forgery,  how  to  be  punished, 

When  directors  liable  for  the  debts  of  the  bank, 

Numbers,  qualifications,  powers,  and  election  of  directors, 


When  dividends  to  be  declared  and  paid, 

Execution  against  stock,  how  executed, 

Proceedings  on  foreign  attachment  against  bank  stock, 

Duties  of  judges  of  the  elections  for  directors,     - 

Committee  of  legislature  may  examine  the  bank, 

Power  of  legislature  to  alter,  &c,  the  charters,    - 

When  meetings  of  the  stockholders  to  be  held, 

List  of  stockholders  to  be  fixed  up  in  the  hall  of  the  bank, 

Penalty  on  issuing  notes  under  five  dollars, 

Proceedings  on  issuing  prohibited  notes, 

How  notices  for  meeting   of  stockholders,  election  of  directors,  and 

loans  required  by  the  state,  are  to  be  given,  -        i.  105,  112,  113, 116 

Bonds  and  sureties  of  the  officers  of  the  bank.  -  -  -     i.    106 


- 

- 

i. 
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BANKS— CONTINUED. 

President  always  eligible  to  re-election,  -  -  -         vol.  i.    105 

Election  of  president  pro  tempore  may  be  appointed,      -  -     i-    106 

Regulation  of  voting  by  proxy,     -  i.  100,100;  iii.  526 

What  real  estate,  banks  may  hold,  -  -  -  -  -    }<    107 

Graduation  of  votes  according  to  number  of  shares,         -  -  -     l     105 

Mode  of  transferring  stock,  -----    i.  107  ;  iii.  520 

Who  may  deal  in  stock,    -----         i.  108,  11(5;  iii.  526 

Penalty  on  refusal  to  pay  specie,  -  -  -  -  -    1.    110 

Notes,  of  what  denomination  prohibited  to  be  issued  and  received, 

i.  97, 114,115,  110 
Issuing  notes  prohibited,  liable  for  their  amount,  -  -  -     i.      98 

Larceny  or  robbery  of  bank  notes  punished  as  larceny  of  other  chattels,     i.    821 
Tax  on  dividends  of,  -  -  -  -  -        i.  Ill  ;  ii.  49 

List  of  banks  in  the  commonwealth,  with  their  capital,  &c,       -        i.  104;  ii.  52 
Judicial  decisions  relative  to,        -----  -     ii-     54 

Stock  loan  books,  removed  to  Bank  of  Pennsylvania,  by  auditor-general,     ii.     53 
Required  to  make  quarterly  statements  to  auditor-general,  -  -     iii.  525 

Bank  of  United  States  may  purchase  certain  real  estate,  and  bank  stock,     iii.  526 
Restriction  against  assigning  or  transferring  stock  to  any  except  citi- 
zens of  the  United  States,  repealed,  ....     iii.  520 

BANK  CHECKS. 

Judicial  decisions  in  relation  to,  -  -  -  -  -     ii.     50 

BANK  NOTES. 

How  the  forgery  of  bank  notes  to  be  punished,  -       i.  113,  339,  341,  706 

Judicial  decisions  in  reference  to,              -             -  -             -        i.  117;  ii.  56 

Bank  notes  may  be  taken  in  satisfaction  of  executions,  -             -     iii.  573 

BARRATORS. 

How  persons  convicted  of  barratry  to  be  punished,  -  -  -     i.    119 

BASTARDY. 

Charge  of  woman,  evidence  to  convict  father  of  a  bastard  child,  -     i.  342 

Father  shall  give  security  for  the  maintenance  of  child,               -  -  Id. 

Penalty  for  entertaining  female  with  a  bastard  child,       -             -  -Id. 

Female  servant  having  a  bastard  to  serve  further  time,    -             -  -  Id. 

Persons  advising  the  death  of  a  bastard,  accessory  to  the  murder,  and 

punished  as  principal,    -             -             -             -             -             -  -i.  343 

Where  reputed  father  to  be  tried,              -             -             -             -  -  Id. 

Punishment  for  concealing  the  death  of  a  bastard  child,                -  -  Id. 

For  a  second  offence,  how  punished,        -             -             -            -  -     i.  702 

BEACONS  AND  BUOYS. 

Penalty  for  damaging  beacons,  buoys  or  way  marks,      -  -  -     i.    807 

BEDS  AND  BEDDING. 

When  they  shall  not  be  taken  on  execution,        -  i.  296,  227 ;  iii.  573,  602 

When  insolvent  may  retain,  ...  -        i.  389;  iii.  573,  602 

BEEF  AND  PORK. 

Salted  beef  and  pork  designed  for  ship  stores  or  exportation,  &c,  liable 

to  inspection  at  Philadelphia,                 -            -            -            -             -  ii.  261 

Proviso  exempting  imported  beef  and  pork  from  inspection,       -            -  Id 

Shall  be  packed  in  tierces,  barrels  or  half  barrels,  and  secured  with 

salt,        ---------  Id. 

Casks  which  shall  be  used  for  the  purpose,  how  made,                -            -  Id. 

Dimensions  of  the  casks,                -             -                           -             -             -  Id. 

Quantity  of  beef  or  pork  in  each  cask,      -            -            -            -            -  ii.  262 

What  pieces  of  beef  may  be  put  in  each  cask,      -  Id. 

What  pieces  of  pork  may  be  put  in  each  cask,                  -             -             -  Id. 
ii.— 109 
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BEEF  AND  PORK — continued. 

Extra  mess,  mess,  prime  and  cargo  beef,  the  quality  and  assortment  of 
it,  -  vol.  ii.  262 

Mess,  prime  and  cargo  beef,  the  quality  and  assortment  of  it,     -  -  Id. 

Branding  of  the  words  extra  mess,  mess,  prime  or  cargo,  a  warranty  of 

the  article,  --------  Id. 

Cooper  or  packer  shall  brand  his  name  on  ea'di  cask,      ...  Id. 

Inspector  shall  brand  on  casks  of  merchantable  beef  or  pork  the  word 

"  Philadelphia,"  -  -  -  -  -  -  -     ii.  263 

Inspector  shall  efface  the  brand   marks  on   casks   of  unmerchantable 

beef  or  pork,  and  make  the  mark  of  a  cross,    -  -  -  -  Id. 

Penalty  for  fraudulently  impressing  the  words  extra  mess,  mess,  prime 
or  cargo  on  the  casks  of  beef  or  pork,  and  for  fraudulently  shipping 
as  such,  beef  or  pork  of  an  inferior  quality,       ...  -  Id. 

Penalty  for  selling  for  ship  stores  or  exportation  before  inspection,  Id. 

BEER  AND  ALE. 

Regulations  as  to  selling  in  licensed  taverns,       -  -  -  -     i.    5CG 

BEGGARS. 

When  they  may  be  committed  to  the  workhouse,  -  -  -     i.    870 

BENEFICIAL  SOCIETIES. 

Provisions  of  act  conferring  powers  and  immunities  of  corporations,  ex- 
tended to,  -  -  -  -  -  -  -  -     ii.   129 

BIGAMY. 

How  to  be  punished,         -  -  -  -  -  -  -     i.    119 

BILLIARDS. 
See  Gaming. 

Penalty  on  playing  at  billiards,      -             -             -  -  -  -  i.  345 

Notes  given  for  money  lost  at  gaming,  when  void,  -  -  -  i.  347 

When  money  lost  at  gaming  may  be  recovered  back,  -  -  -  i.  347 

Billiard  tables  may  not  be  kept  in  public  houses,  -  -  -  i.  346 

BILL  OF  DISCOVERY. 

See  Executions. 

May  be  obtained,  and  proceedings  under  it,         -  -  -  -     iii.  571 

BILLS  OF  EXCHANGE. 

What  damages  may  be  recovered  on  protested  bills  of  exchange,  -     i.    119 

Larceny  or  robbery  of,  how  punished,       -             -             -             -  -     i.    818 

Decisions  of  courts  relating  to,                  -  ii.  57, 58 

BINDING  TO  SURETY  OF  THE  PEACE. 

When  person  may  be  bound  to  keep  the  peace,  -  -  -     i.    853 

BLACK  OAK  BARK. 

Designed  for  exportation  from  Philadelphia,  liable  to  inspection,           -  ii.  273 

How  it  must  be  prepared,              ......  Id. 

How  it  must  be  packed,                ------  M. 

The  manufacturer  shall  brand  his  name  on  the  casks  under  penalty,      -  Id. 
Shall  be  deposited  by  the  owner  for  inspection  at  such  convenient  place 

as  the  inspector  shall  direct,      ------  M. 

Inspector  shall  give  the  person  depositing  it  a  receipt,                 -             -  Id. 

How  assorted  into  qualities  and  denominated,     -             -             -             -  Id. 

How  it  shall  be  inspected,              ......  Id. 

How  it  shall  be  branded  if  merchantable,                            -             -             -  Id. 

When  it  shall  be  condemned,  and  how  branded  in  such  case,     -             -  ii.   274 

Inspector  shall  weigh  the  bark  and  give  the  owner  an  invoice  of  it,       -  Id. 
Penalty  for  exporting,  Ac,  before  inspection,                     -             -             -Id. 
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BLACK  OAK  BARK— continued. 

Penalty  for  returning  too  light  a  tare,       ...  -  vol.  ii.  274 

Proviso  exempting  unground  bark  and  patented  preparation  of  bark 

from  inspection,  .......  Id, 

Fees  for  inspecting  and  compensation  for  storage,  Id. 

BLASPHEMY. 

See  Profaneness. 

How  blasphemy  shall  be  punished,  -  -  -  -  -     i.    760 

BOARD  OF  PROPERTY. 

Who  constitute  the  board  of  property,      -             -  -  ••  -     i.    121 

Their  powers,  jurisdiction,  and  effect  of  judgment,  -  -  i.  121,  123 

How  long  patent  shall  be  stayed,               -             -  -  -  -     i.    122 

Board  may  administer  oaths,         -             -             -  -  -  -     i.    123 

BOARDS  AND  PLANK. 

Boards,  plank,  timber  and  shingles  designed  for  exportation  from  Phila- 
delphia, liable  to  inspection,      -  -  -  -  -  -     ii.  274 

Boards,  plank,  timber,  for  exportation,  shall  be  sound,  ii.  274;  iii.  (506 

Penalty  for  shipping  boards,  plank  or  timber  not  inspected,         -  -     ii.  274 

Fees  for  inspection  of  boards,  plank  and  other  timber  by  whom  paid,     -     ii.  275 
Commissioners  of  the  counties  of  Cumberland,  Dauphin,  Lancaster  and 

York,  to  appoint  and  commission  a  sufficient  number  of  inspectors,  Id. 

Boards  and  planks   reduced  to,  and   counted  as  inch  measure,  three 
qualities,  ........  Id. 

BOATS. 

Regulations  relative  to  boats  on  canals,  &c,       ...  ii.  78,  80 

BONDS. 

See  Official  Bonds. 

Assigned  under  hand  and  seal  before  two  witnesses,       -  -  -     i.     124 

May  be  sued  in  the  name  of  assignee,      -  -  -  -  -     i.     124 

Judgment  may  be  entered  on  bond  by  party,       -  -  -  -     i.     439 

Copies  of  official  bonds  may  be  given  in  evidence,  -  -  -     i.     826 

Forging,  corrupting  or  embezzling  bonds,  how  punished,  -  i.  338,  341 

How  the  larceny   or  robbery  of  bonds  and  obligations  shall  be   pun- 
ished,    -  -  -  -  -  -  -  -  -     i.    818 

Of  assignees,  when  they  may  be  cancelled,         ...      ii.  34 ;  iii.  493 
Of  auctioneers,  -  -  -  -  -  -  -    ii.     39 

Of  county  treasurers,         .....  ii.  143,  156,  158 

Of  township  treasurers,  -  -  -  -  -  -     ii.   150 

Of  collector  of  county  rates  and  levies,  -  -  ii.  162,  165,  166 

Of  collector  of  township  rates  and  levies,  -  -  -  -     ii.  164 

Of  persons  appealing  from  rate  or  assessment,     -  -  -  -     ii.   165 

Auditor-general  may  deliver  up  bond  of  county  treasurer,  -  -     ii.   178 

Nature  of  bonds  given  by  executors,  administrators  and  guardians,       -     ii.  205 
Of  inspectors,        -------  ii.  278, 282 

Of  prothonotaries  and  clerks  of  courts,  -  -  -  ii.  313,  314 

Of  guardians,         -  -  -  -  -  -  -  -     ii.  389 

Of  register,  -  ------     ii.  430 

Of  executors  living  out  of  the  state,  -  -  -  -  -     ii.   433 

Of  administrator,  -  -  -  -  -  -  -     ii.   435 

Taken  by  register,  may  be  excepted  to  before  him,  -  -  -     ii.   436 

Register  to  give  copy  of  bonds,  &c,        -  -  -  -  -     ii.  437 

Of  executors,  &c.  to  be  held  in  trust  for  commonwealth  and  all  persons 
interested,  -  -  -  -  -  -  -  -     ii.  438 

Of  sheriff,  -  -  -  -  -  -  -  -     ii.  448 

Form  of  sheriff 's  bond,     -  -  -  -  -  -  -     ii.  450 

Of  coroner,  form  thereof,  -  '     -  -  -    ii.  450 

Of  sheriff  and  coroner,  how  to  be  approved  of,     -  -  -  -     ii.  451 
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BONDS — CONTINUED. 

Plaintiff'  shall  assign  breaches  of  bond  or  covenant,  and  judgment  for 

amount  of  such  bond  or  penalty  shall  be  given,  -  -  vol. 

Scire  facias  shall  be  issued  to  recover  damages  for  subsequent  breaches, 
Execution   shall  be  stayed,  if  defendant  bring  damages  assessed  into 
court,  ........ 

Body  and  goods  of  defendant,  paying'  damages  assessed  as  aforesaid,  to 
be  discharged,    -------- 

Judgment  obtained,  to  stand  as  security,  - 

How  bonds  given  to  commonwealth,  and  by  executors,  &c  ,  &c.,are  to 
be  sued,  -  -  -  -  -  -  - 

To  be  included  in  inventory,         ------ 

Writs  shall  be  in  the  name  of  the  commonwealth,  ... 

When  two  or  more  persons  having  separate  interests,  join,  they  may  de- 
clare separately,  --.-... 
Any  person  to  whom  a  cause  of  action  hath  accrued,  may  be  made  a 
party,                   -             -  ------ 

Obligors  may  plead  performance  of  conditions,  - 

How  issues  to  be  taken  and  tried,  and  who  liable  for  costs, 
Judgment  for  defendants  on  all  the  issues,  shall  not  estop  future  pro- 
ceedings, -------- 

How  final  judgment  against  defendant  shall  be  rendered, 
Lien  of  judgment  obtained,  .._•._■- 

After  judgment  rendered  for  commonwealth,  party  aggrieved  may  pro- 
ceed for  breaches,  ------- 

Judgment  for  plaintiff  on  scire  facias,  to  be  like  judgments  obtained  in 
other  personal  actions,  -  -  -  -  -         '  - 

Haw  sureties  may  be  discharged,  - 


iii. 

528 

Id. 

Id. 

iii" 

529 
Id. 

ii 

Id. 
206 
Id. 

Id. 

iii.  529 
Id. 
Id. 

iii.  530 

Id. 
Id. 

Id. 

Id. 
Id. 


BOOKS. 

Upon  notice  given,  parties  may  be  required  to  produce  books  or  writings, 

i.  280,431 
Withheld  from  arbitrators  not  to  be  produced  on  trial,  -  -     iii.  488 


BOROUGH  OFFICERS. 

Election  of  borough  officers,  ------ 

Penalty  for  refusing  to  serve,        ------ 

Oaths  of  office,  ------- 

Meetings  of  the  burgesses  and  councils,  and  their  powers, 
High  constables  to  give  notice  of  elections,  - 

BOUNDARY  MARKS. 

See  Land  Marks. 

Penalty  on  removing  land  marks  or  boundaries,  - 

BREAD. 

See  Flour  and  Inspections. 

Adulterating  flour  for  bread,  how  punished,         - 

Flour  casks,  how  to  be  marked,  ...... 

How  bread  to  be  invoiced,  and  transported  to  the  place  of  exportation, 
Regulations  as  to  the  weight  of  bread,      -  -  -  -  - 

Where  flour  shall  be  inspected,    ------ 

BRIBERY. 

How  bribery  at  elections  shall  be  punished,         .... 

BRIDGES. 

See  Roads. 

Person  may  proceed  against  bridge  companies,  &c,  issuing  notes  or 

tickets  the  same  as  if  such  note  was  legal,        - 
Bridge  companies  to  report  to  auditor-general,    -  -  -  - 

Treasurer  of  bridge  companies  to  give  bond  for  performance  of  duty,     - 
1  resident,  managers  and  treasurer  shall  subscribe  an  oath, 
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ii.  137 

Id. 

Id. 
ii.  139 
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BRIDGES — CONTINUED. 

Over  the  Pennsylvania  canals  and  railways,  to  be  repaired  by  the  canal 

commissioners,  -------  vol.  11.     77 

How  bridges  to  be  constructed  across  canals,  «&c,  -  -  ii.  88,  100 

Punishment  for  setting  fire  to,      -  -  -  -  -         iii-  672,  673 

Supervisors  shall  make  and  maintain  common  ways  and  bridges,  -     iii.  691 

Over  creeks  on  the  boundary  of  townships,  to  be  built,  &c.,at  the  joint 

expense  of  the  townships,  -  -  -  -  -     i.  799;  ill.  691 

When  bridges  shall  be  erected  by  the  counties — the  proceedings  in  such 

cases,      -  -  -  -  -  -  -    i-  170, 7<J9, 805 

Commissioners  to  procure  an  estimate  of  the  cost,  and  proceed  to  have 
the  bridge  erected,         -  -  -  -  -  -  -     iii-  6'Jl 

Viewers  of  the  site  of  a  bridge  authorized  to  report  a  change  in  the 
course  of  the  road,        -  -  -  -  -  -'    i.  806 ;  iii.  692 

Viewers  shall  cause  every  such  variation  to  be  surveyed,  and  make  re- 
port of  it,  -  -  -  -  -  -  -  -  '"• 

Erected  by  the  commissioners,  or  under  contract  with  them,  shall  be 

inspected,  -  --  -  -  -  -  *"• 

If  bridges  erected  by  contract  be  approved,  the  money  shall  be  paid  ac- 
cordingly, --------  Id. 

If  not  approved,  the  viewers  shall  report  what  sum  should  be  deducted 
and  the  court  shall  grant  a  rule  on  the  contractor,  to  show  cause 
against  the  report,  -------  Id. 

Contractor  at  the  return  of  the  rule  may  declare  on  the  contract  in  the 
common  pleas,  or  at  his  election,  show  cause  in  the  quarter  sessions 
against  the  report,  -  -  -  -  -  -  -Id. 

If  a  bridge  erected  by  commissioners  be  not  approved,  the  viewers  shall 

report  the  defects,  and  the  cause  of  them,         ...  -  Id. 

The  commissioners  on  the  return  of  the  rule,  may  have  an  issue  direct- 
ed to  be  tried  in  the  common  pleas,      -  -  -  -  -  Id. 

Commissioners  in  case  of  neglect,  &c,  liable  to  the  county  in  damages,  Id. 

Over  streams  on  county  lines,  how  authorized,  -  -  -     i.  805  ;  iii.  694 

Shall  be  built  by  contract  and  maintained  at  the  joint  charge  of  the 

counties,  --------    iii.  694 

Undertakers  of  public  bridges  may  enter  on  adjoining  lands,  and  take 

materials,  -  -  -  -  -  -  -    i.806;  iii.  694 

How  the  damages  shall  be  ascertained  if  the  undertaker  and  owner 
cannot  agree,      --------  Id. 

Damages  shall  be  paid  or  secured,  &c,  before  the  materials  may  be  taken,  Id. 

Who  may  be  a  viewer,     -------  Id. 

No  view  good  unless  five  view  and  four  concur  in  the  report,    -  -  Id. 

Every  viewer,  &c,  shall  be  sworn  or  affirmed,  -  -  -  -  Id. 

The  expense  of  the  views,  how  paid,       -----  Id. 

Penalty  on  persons  riding  or  driving,  &c,  faster  than  a  walk  when 
crossing  certain  bridges,  -  -  -  -  -  -     iii.  695 

On  persons  driving  horned  cattle  faster  than  a  walk,  or  more  than  fifteen 

head  at  one  time,  across  such  bridges,  ...  -  Id. 

On  persons  who  shall  carry  fire  across  such  bridges,  unless  fully  secur- 
ed, &c,  --------  Id. 

This  act  shall  not  interfere  with  corporate  rights,  -  -  -Id. 

Punishment  of  persons  wilfully  setting  fire  to  any  wooden  bridge,         -     iii.  696 

How  the  pecuniary  fines  and  penalties  aforesaid  may  be  recovered,      -    iii.  696 

BRIGADE  INSPECTOR. 
Sec  Militia. 

BRITISH  DECISIONS. 

Regulations  as  to  reading  in  state  courts,  -  -  -  -     i.    446 

Act  prohibiting  reading  or  quoting,  repealed,      -  -  -  -     iii.  614 

BUGGERY. 

How  to  be  punished,         ------  i.  699,  706 

How  persons  accused,  may  be  bailed,      -  -  -  -  -    i.    699 
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BURGESS  OF  BOROUGH. 

Duty  of     --------  " 

BURGLARY. 

Definition  of  crime  of*  burglary,  and  proceedings  therein,  -  i.  140,  706 

Punishment  for  a  second  offence,  ....  i.  141,  706 

BURYING  GROUNDS. 

All  sales  or  gifts  of  land  to  religious  societies  for  burying  grounds  to 
be  confirmed,      -------- 

BUTTER  AND  HOGS'  LARD. 

When  the  clerk  of  the  market  may  seize  butter, 

Liable  to  inspection  before  exportation  from  any  place  on  the  river 

Delaware,  -  -  -  -  - 

May  be  put  up  in  kegs,  half  kegs,  tubs  or  canisters, 

Dimensions  of  the  kegs  and  half  kegs  prescribed,  ... 

Each  keg,  half  keg  and  tub  shall  be  tared,  - 

Centre  bit  shall  be.used  for  the  inspection  of  butter  and  lard,     - 

How  to  be  branded,  ------- 

The  marks  and  numbers  to  be  used  for  designating  the  quality, 

Kegs,  &c,  of  unmerchantable  butter  or  lard  to  be  marked  with  across, 

Every  fifth  canister  of  butter,  &c,  only  need  be  examined, 

Butter  or  lard  not  contained  in  kegs,  half  kegs,  tubs  or  canisters  laden 

for  exportation,  to  be  forfeited  for  the  use  of  the  guardians  of  the  poor, 

&c,  --------- 

Penalty  for  exporting  butter  not  contained  in  kegs,  half  kegs,  tubs  or 
canisters,  -------- 

Penalty  for  exporting  butter  or  lard  not  inspected  and  marked  as  mer- 
chantable, -------- 

Fees  of  the  inspector,         ------- 

Inspector  may  receive  customary  compensation  for  cooperage, 

But  the  owner  may  employ  any  person  to  perform  it,      - 

By  whom  the  expense  of  inspection  shall  be  paid,  - 
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i.    589 

ii.  266 

Id. 

Id. 

Id. 
ii.  267 

Id. 

Id. 

Id. 

Id. 


Id. 

Id. 

Id. 
Id. 
ii.  268 
Id. 
Id. 


CANALS  AND  RAILROADS. 

Penalty  on  using  the  towing  paths  of  canals, 

How  injuries  to  canals  or  dams  to  be  repaired, 

Regulation  as  to  the  navigation  of  canals, 

Penalty  on  interfering  with  locks,  dams,  fences,  &c, 

When  wharf,  basin,  or  building  may  be  constructed, 

Duty  of  toll  collectors  and  others  when  discharged, 

Boats  to  have  their  names  painted  on  their  head  or  stern, 

Superintendents  may  seize  property  found  on  canals, 

Form  and  manner  of  sueing  for  penalties  under  rules,  &c 

Regulations  as  to  weigh  locks  on  canals, 

Duties  and  powers  of  the  canal  commissioners, 

Engineers,  appraisers,  &c,  - 

Who  may  not  be  commissioners  or  superintendents, 

Canal  commissioners  to  make  statement  of  tolls  and  amount  of  property 
transported  on  the  canal,  ....-- 

Owners  of  mills,  &c,  may  intersect  canals  and  railroads  by  lateral  rail- 
roads,      --------  ii.  69,  70 

Canal  commissioners  may  purchase  lots  for  collectors,  &c,         -  -     ii.     73 

Property  belonging  to  commonwealth  exempt  from  taxation,     -  -     ii.     74 

Persons  injuring  railroads,  &c,  liable  to  imprisonment,  -  -     ii.     74 

Penalty  for  driving  carriage  or  horse,  mule,  &c,  over  railway  belonging 

to  state,  &c,  -  -  -  -  -  -     ii.      75 

Canal  commissioners  to  make  rules  and  regulations  for  canals,  -     ii.     75 

Canal  commissioners  to  make  rules  and  regulations  for  railroads,  -     ii.     77 

Canal  commissioners  may  purchase  locomotive  engines,  -  -  Id. 

Canal  commissioners  to  rebuild  and  repair  bridges  over  canal,  -  Id. 

Canal  regulations,  -  -  -  -  -  -  -     ii.     78 


i.  141,  145;  ii.  86 

-  i.  142 
i.  142,  143,144, 147 

i.  142,  145 
i.  143;  ii.  89 

-  i.  143 
i.144;  ii.  79 

i.  144,  147 

i.  145,146;  ii.  89 

i.  146,147;  ii.  79 

i.  148,  149 

i.  148,  149 

-  i.  149 
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CANALS  AND  RAILROADS— continued. 

Registers  of  boats,              ......  vol.  ii.  78 

Weighing  boats,                  -             -             -             -             -             -  -     ii.  79 

Inspection  of  cargoes,         -             -             -             -             -             -  -     ii.  80 

Clearances  and  collection  of  tolls,              -             -             -             -  -     ii.  80 

Navigation  of  canal,           -             -             -             -             -             -  -     ii.  85 

Bridges  and  basins,             -             -             -             -             -             -  -     ii.  88 

How  suits  are  to  be  brought,         -             -             -             -             -  -     ii.  89 

Railway  regulations,          -             -             -             -             -             -  -     ii.  90 

Motive  power  to  be  furnished  by  the  state,           -             -             -  -     ii.  90 

Cars  to  be  inspected,  weighed  and  registered,     -             -             -  -     ii.  91 

Cargoes  to  be  inspected,                 -             -             -             -             -  -     ii.  93 

Cars  to  obtain  a  clearance  from  collector,              -             -             -  -     ii.  93 

How  railway  to  be  used,  &c,       -             -             -             -             -  ii.  97,  98,  99 

Bridges,  platforms,  and  lateral  railways,                -             -             -  -     ii.  100 

How  suits  to  be  brought,  and  by  whom,                -             -             -  -     ii.  100 

Weight  of  articles  established,          -         -             -             -             -  -     ii.  101 

History  of  commencement  and  progression  of  canals  and  railroads,      ii.  101,  123 

Superintendent  of  canal  or  railroad  to  repair  injuries  done  to  roads,  &c,     ii.  443 

CANAL  COMMISSIONERS. 
See  Canals. 

Time  of  appointment,  powers,  &c,  .....     iii.  532 

Who  not  eligible  to  office  of,         .....  iii.  532 

CANAL  COMPANIES. 

Suits  brought  by  or  against,  may  be  removed  into  adjacent  counties  for 
trial,      -  -  -  -  -  -  -  -  -ii.    131 

CAPIAS. 

Writs  and  precepts  to  arrest,  may  be  issued  in  criminal  cases  into  any 

county,  .......  i.  56, 679 

Ad  respondendum.     When  and  against  whom  to  issue,  -       i.  57 ;  iii.  615 

Capias  ad  satisfaciendum.     How  and  when  to  issue,      -  -     i.  294 ;  iii.  573 

Capias  utlagatum,  -  /  -  -  -  -  -     i.    679 

Capias  against  garnishee.     In  foreign  attachment,         -  -       i.  69  ;  iii.  501 

In  domestic  attachment,  .....       i.  72;  iii.  508 

Prothonotary  to  indorse  on  every  capias  the  amount  of  bail  required,         iii.  619 
Court  to  have  the  same  power  with  respect  to  original  and  special  writs 
of  capias  as  now  possessed  ;  proceedings  if  deposit  have  been  made, 
and  the  court  shall  decide  that  the  plaintiff  is  not  entitled  to  bail,  iii.  619 

Court  may  order  clause  of  capias,  in  certain  cases,  -  -  -     iii.  572 

Judgment  not  satisfied  by  execution  of  a  capias  ad  satisfaciendum  if  de- 
fendant die,  or  be  discharged,  .....     iii.  574 

Capias  ad  respondendum  shall  not  issue  without  previous  affidavit,        -     iii.  615 

CARTERS. 

Penalty  on  carters  obstructing  or  delaying  people  travelling,     -  -     i.    846 

Liable  to  penalty  for  putting  wagons  in  road  at  night,  -  -     ii.   385 

CASE. 

Limitation  of  actions  on  the  case,  -  -  -  -  -     i.    581 

CATTLE. 

See  Strays. 

CAVEAT. 

How  caveats  shall  be  decided  by  register,  -  -  -  -     i.    776 

Effects  of  caveats  against  granting  patents,  ...  i.  121, 122 

CERTIORARI. 

Suits  not  to  be  removed  from  the  district  court  of  Philadelphia  by  cer- 
tiorari, -  -  -  -  -  -  -  -     i.    447 
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CERTIORARI— continued. 

Not  to  issue  to  any  court  of  common  pleas  except  in  Philadelphia,  vol.  i.  444 

Certificate  of  party  to  remove  cause,         -             -             -             -  -     i.  446 

Oath  on  issuing  certiorari  to  justices  of  the  peace,            -             -  -     i.  500 

No  certiorari  to  issue  from  the  supreme  court  to  justices  of  the  peace 

shall  he  available,           -             -             -             -             -             -  -i.  503 

No  certiorari  to  remove  proceedings  from  before  courts  of  appeal  or 

courts  martial  shall  be  issued  by  courts  of  law,             -             -  -     i.  031 

In  road  cases  in  Philadelphia,       -             -             -             -             -  -     i.  815 

CHALLENGES. 

Sending  or  accepting  a  challenge  to  fight  a  duel,  how  punished,  -     i.    224 

Peremptory  challenges  allowed,  two  in  civil  and  four  in  any  criminal 
case,       --------      i.  488;  ii.  350 

Peremptory  challenges  in  cases  of  treason,  -  -  -  -     ii.   351 

Peremptory  challenges  in  murder  and  other  felonies  within  the  exclu- 
sive jurisdiction  of  the  courts  of  oyer  and  terminer,  -  -     ii.   351 
The  commonwealth  not  to  challenge  in  cases  without  cause,  nor  per- 
emptorily more  than  the  defendant  in  any  other  criminal  case,    i.  469  ;  ii.  351 
How  challenges  shall  be  conducted  in  criminal  cases,     -             -  -     ii.   351 
The  cause  of  challenge  assigned  in  a  criminal  case  shall  be  inquired  of 

as  in  civil  cases,  -  -  -  -  -  -  -     ii.  351 

CHARTERS 

Punishment  of  persons  forging  or  defacing  charters,  i.  338,  341 

Of  banks  to  be  forfeited  in  certain  cases,               -             -  -             -     i.    Ill 

And  if  the  legislature  think  them  injurious  to  the  public,  -             -     i.    113 

CHIMNIES. 

Penalty  on  suffering  chimnies  to  take  fire  in  certain  towns  and  cities,  i.  334,335 

CHURCHES. 

Offence  of  burning  churches,  punished,  -  -  -  i.  01,705 

Sales  or  gifts  of  land  for  erecting  churches  made  lawful.  -  -     i.    779 

CIDER. 

Inspection  of  cider,  how  to  be  made,        -  -  -  -     i.    845 

Number  of  gallons  in  a  hogshead  regulated,         -  -  -     i.    845 

CIRCUIT  COURTS. 

How  re-established,  -  -  -  -  -  -   i.  46S,  472, 479 

Abolished,  -  -  -  -  -  -  -  -     ii.  314 

CITIES. 

Shall  be  deemed  and  taken  to  beapart  of  the  county  in  which  situated,     ii.   133 
The  respective  charters  to  be,  and  remain  inviolate,         -  -  -     ii.    133 

COACHES. 

Drivers  of,  liable  to  fine  and  imprisonment  for  negligence,         -    i.  846;  iii.  672 

COCK  FIGHTING. 

Punishment  of  the  offence,  -  -  -        -     -  -  -     i.    345 

COKE. 

Manufacture  of  iron  with,  encouraged,  ....     iii.  476 

COLLATERAL  INHERITANCES 

Tax  on  collateral  inheritances,      -             -             -  -  -             -  i.  150 

Duty  of  county  commissioners  and  state  treasurer,  -  -  i.  151 

Tax  to  be  a  lien  on  estates,            -             -             -  -  -             -  i.  151 

Per  centage  of  county  treasurer,                -             -  -  -             -  i.  152 

To  be  deducted  by  executors,  &c,                                          i.  150,  151  ;  ii.  215,  216 

To  be  repaid  by  county  treasurers  in  certain  cases,  -  -             -  ii.  217 
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COLLECTORS. 

Of  county  taxes,  how  appointed,  -  vol.  i.  172;  ii.  162,  16(5;  iii.  540 

How  soon  shall  pay  over  the  amount  of  their  duplicates,               -  -     i.    174 

Proceedings  by  treasurer  against  delinquent  collectors,               -  -     i-    175 

Sale  and  conveyance  of  lands  of  delinquent  collectors,                 -  -     i.    175 

Allowance  for  collecting  to  treasurer,      -             -             -             -  -     i-    174 

Collection  of  tolls  on  Pennsylvania  canals  and  railways,             -  ii.  80,  93 

The  powers  and  duties  of  collectors  of  taxes,       ...  ii.  162,  167 

Of  township  rates,  &c,  how  appointed,                 -             -             -  -     ii.   164 

Their  powers  and  duties,                -----  ii.  164,  166 

Penalty  on  refusing  to  perforin  duties,     -             -             -             -  -     ii.   165 

COMMISSIONERS  OF  BAIL. 
See  Bail. 

COMMISSIONERS  OF  COUNTIES. 

See  County  Commissioners. 

COMMISSIONERS  FOR  ACKNOWLEDGING  DEEDS. 

See  Acknowledgement. 

COMMISSIONS  TO  TAKE  DEPOSITIONS. 

See  Evidence. 

Commissioners  may  issue  subpoenas  for  witnesses,  -  -  -     ii.   195 

Commissioners  may  issue  process  in  case  of  non  attendance,     -  -     ii.   196 

May  be  issued  by  register,  -  -  -  -  -  -     ii.  431 

COMMITMENT. 
See  Arrest. 

Copy  of  warrant  of  commitment  or  detainer  to  be  given  to  prisoner  by 
jailor,  when,      -------  i.  372,  373 

Imprisonment  of  females  for  debt  abolished,         -  -  -  -     i.      59 

COMMON  LAW. 

English  common  law,  declared  to  be  in  force  in  Pennsylvania,  -     i.      33 

How  far  to  be  observed,  -  -  -  -  -  -     i.      34 

COMMON  PLEAS. 

See  Judiciary  and  Practice. 

Courts  of  common  pleas  established,  and  their  style,       -  -      i.  426  ;  ii.  305 

Consist  of  a  president  and  two  associate  judges,  -  -      i.  435;  ii.  305 

Any  two  of  the  judges,  or  the  president  alone,  may  hold  the  court,  i.  435;  ii.  305 

President  or  legal  associate  of  the  court  of  common  pleas  for  the  county 

of  Philadelphia,  may  hold  a  court  for  the  trial  of  civil  issues,  &c,     -  Id. 

Courts  of  common  picas  have  each  a  seal,  which  may  be  renewed,        -  Id. 

A  prothonotary  to  be  appointed  for  every  such  court,  who  keeps  the  re- 
cords, &c,         -------     i.  430;  ii.  305 

The  state  divided  into  seventeen  districts  for  the  purpose  of  holding  said 

courts,  ---....     i.  435;  ii.  305 

A  district  is  to  be  established  from  and  after  the  first  of  September  1835, 

to  be  called  the  eighteenth  district,       -  -  -  -  -     ii.   306 

A  president  judge  shall  be  appointed  in  each  district  as  vacancies  occur, 

i.  430;  ii.  306 

Associate  judges  to  be  appointed  in  each  county  as  vacancies  occur,     -  Id. 

Proviso  as  to  the  court  of  common  pleas  in  the  county  of  Philadelphia,  Id. 

Terms  of  the  courts  of  common  pleas  appointed  in  the  several  counties, 

i.  435 ;  ii.  306 

Judges  of  the  courts  of  common  pleas  shall  hold  terms  by  adjournment, 

if  necessary,       -  -  -  -     •  *  .  -     ii.  309 

May  abridge  terms  of  two  weeks  to  one  week,  -  -  -Id. 

May  enlarge  the  terms,  ------  Id. 

May  order  issues  in  civil  causes  to  be  taken  up  during  the  first  week, 

i.  445;  ii.  309 
II.— 110 
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May  in  such  cases  direct  the  sheriff:*  and  commissioners  to  return  the 

same  panel  to  all  venires  returnable  that  week,  -  -  vol.  ii.   310 

Ma)T  award  a  venire  returnable  at  such  day,   for  a  term  so  enlarged  as 

the  business  shall  require,         -             -             -             -             -             -  ii.   310 

Judges  may  adjourn  their  sessions  from  time  to  time,      -  i.  443;  ii.  310 

Special  courts  of  common  pleas  shall  be  holden  for  the  trial  of  certain 

causes,                 -                           ......  Jd. 

The  parties,  by  agreement,  may  in  certain  cases  dispense  with  the  privi- 
lege intended  by  the  preceding  section,            ....  Jd. 

Prolhonotary  to  transmit  a  list  of  the  causes  to  the  president  judge  re- 
quired to  hold  such  court,          .......  Id. 

Proceedings  of  special  courts  to  be  valid  and  subject  to  a  writ  of  error 

or  appeal,            -             -             -             -             -             -             -             -  ii.   311 

Proviso  saving  special  provisions  relating  to  special  courts,         -             -  ii.   311 

Subptenas  may  be  issued  to  any  county,                -             -             -             -  i.    426 

Holding  of  special  courts,  -  -      i.  426,451, 453, 460, 467,468 

What  process  on  writs  of  inquiry,             -             -             -             -             -  i.    426 

Judgment  in  nature  of  non  suit,  may  be  entered  in  certain  cases,  on  is- 
sue joined.  -  -  -  -  -  -  -  -i-    427 

Parties  may  be  compelled  to  produce  books,  &c,  &c,                 -             -  i.    431 
Courts  of  Philadelphia,  in  case  of  contagious  fevers,  may  adjourn  to  any 

part  of  the  county,          -             -             -             -             -             -             -  i.    432 

Non  attendance  of  judges  not  to  discontinue  suits,            -             -             -  i.    433 

When  terms  shall  commence,                     -             -             -             -             -  i.    437 

When  required,  judges  shall  reduce  their  opinions  to  writing,                 -  i.    437 

Prothonotary  shall  enter  judgments  on  confession  of  party,.        -             -  i.    439 

When  plaintiff  shall  file  statement,            -             -             -             -             -  i.    440 

When  statement  of  defendant  shall  be  filed,         ....  Id. 

What  judgments  to  be  entered  if  parties  do  not  appear,                -             -  Id. 
No  judgment  fee  payable  to  plaintiff's  attorney,               -             -             -Id. 
Declarations,  statements  and  pleas  may  be  amended,       -             -             -  i.    441 
Prothonotaries  to  enter  amicable  suits,  confessions  of  judgments  on  ap- 
plication of  parties,         .......  Id. 

Satisfaction  to  be  entered  when  suit  is  ended,      -             -  Id 

Writs  of  cert iorari  to  issue  to  no  county  except  Philadelphia,     -             -  i.    444 

Nature  of  certificate  of  removal,                 -             -             -             -             -  i.    446 

Supreme  court  to  give  opinion  on  every  exception  taken  in  common 

pleas,      -             -            -             -            -             -            -            -            -  i.    449 

Defendant  may  move  for  non  suit  without  rule  to  try,                  -             -  i.    449 

When  jury  is  ready  with  their  verdict,  plaintiff  not  to  be  non  suited,      -  i.    450 

Error  in  jury  process  not  to  invalidate  verdict,                  ...  Jd. 

When  depositions  in  one  case  may  be  read  in  another,                -             -  Id. 
Assignees  may  be  compelled  to  account,              -             -             i.  62,  66;  iii.  494 
When  clerks  shall  pay  tax,           -----           i.  326,  665 

Prothonotaries  shall  report  judgment  for  the  state  to  state  treasurer,      -  i.    769 
Fines  and  forfeited  recognizances  to  be  certified  to  county  commission- 
ers,         -            -            -            -            -             -            -            -            -  i.    332 

Presidents  of  common  pleas  may  admit  to  bail  in  case  of  felony,             -  ii.  297 

Organization  of  the  court  of  common  pleas  of  Philadelphia  changed,     -  ii.  298 
Jurisdiction  and  powers  of  the  court  of  common  pleas,                -          iii.  629,  630 

COMMON  RECOVERY. 

See  Estate  Tail.     Fine  and  Common  Recovery. 

COMPOUNDING  OF  FELONY. 

Compounding  of  felony,  how  punished,                              -             -             -  i.    817 

CONGRESS. 

Election  of  members  of  house  of  representatives  in  congress, 

i.  250,  253,  257,  258 ;  ii.  189 

Manner  of  electing  senators  in  congress,               -             -             -             -  j-    248 

Naturalization  acts  of  congress,                  -             -             -             -             -  i.    887 
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CONSANGUINITY 

Degrees  of  consanguinity  and  affinity  defined.     -  -  vol.  i,    383 

Marriages  within  the  degrees  prohibited,  -  -  -     i.    383 

CONSTABLE 

Constables,  how  and  when  elected,  -  i.  153,  154,  156;  ii.  123 

Who  may  be  elected,  -  -  -  -  -  -  -     ii.  123 

Oath  of,      -  -  -     ii.  123 

Persons  elected  to  appear  at  next  court  of  quarter  sessions,  -  -     ii.  124 

One  of  persons  returned  to  be  appointed  by  the  court,     -  -  -     ii.  124 

Vacancies,  how  supplied,  -  -  i.  155,  157;  ii.  124 

Bond  and  security  of  constable,  -  -  i.  153,  156,  51U  ;  ii.  124 

Appointment  of  deputy,  -  -  -  -  i.  157,510;  ii.  125 

Penalty  for  refusing  to  serve,        -  -  i.  152,  155,  73'J ;  ii.  124 

Town  or  high  constables,  how  and  when  elected,  -  -  -     ii.  136 

Duties  of  high  constable,  his  salary,         -  -  -  -  -     ii.  131) 

Duties  of  constables  adjoining  dams  in  Susquehanna,  -     ii.  228 

Judges  to  appoint  constables  to  attend  on  court,  -     ii.  314 

To  be  paid  by  county,  -  -  -  -  -  -     ii.  314 

How  notified  of  their  election,       ...  .     i.    152 

Constables  may  not  purchase  at.  constables'  sales,  -  i.  153,  507 

Constable  liable  for  sufficiency  of  bail  taken  by  him,       -  -  -     i.    501 

Proceedings   against  constable    for  not  returning  process    or    paying 

money  to  plaintiff  or  defendant,  ....  i.  500,  507 

Duties  of  constables,        ------    i.  506,  507,  73d 

Compensation  to  constables  attending  court,        -  -  -  -     i.    156 

Suits  against  constables  for  official  misconduct,  -  -  -     i.    493 

Limitation  of  such  suits,  .....  i.  493,  510 

Constables  of  the  city  of  Philadelphia  may,  on  a  warrant,  arrest  offend- 
ers in  any  part  of  the  county,  -  -  -  -  -     i.    698 

Fees  to  constables  under  the  arbitration  laws  same  as  other  cases,    i.  52;  iii.  490 
Constables  may  take  bail  bond  from  defendant  on  a  warrant  from  a  justice,     i     495 
Or  after  execution  levied,  -----  i.  495,  501 

Who  to  serve  process  where  constable  is  defendant,        -  -  -     i.    506 

Judgment  to  be  for  the  use  of  securities  of  constable  on  payment,  -     i.    512 

CONSTITUTION. 

Election  of  delegates  to  submit  amendments  of  to  the  people,  iii.  533,  534 

Mode  of  adopting  or  rejecting  them,         -  -  -         iii.  533,  534 

CONTEMPT. 

Powers  to  punish  for  contempts,  restricted  to  certain  cases,        -  -     iii.  633 

Punishment   by  imprisonment  restricted   to  contempts  committed   in 

open  court,         -.-.....     jij    634 

Proviso  thereto,  -------  Id. 

Publications  out  of  court  not  to  be  punished  summarily,  as  for  con- 
tempts, --------  Id. 

Author  or  publisher  may  be  proceeded  against  by  indictment,  &c,        -  Id. 

The  courts  may  make  rules  upon  sheriffs  and  attorneys,  and  enforce 

them  by  attachments,  ...  -  -  Id. 

When  courts  may  punish  for  contempts,  -  -  -  -     i.     158 

CONTRACTS. 

Punishment  for  forging,  corrupting  or  embezzling  contracts,     -  i.  338,  339 

Contracts  of  lunatics  and  habitual  drunkards,  how  enforced,     -  iii.  655,  656 

CONTRACTS  OF  DECEDENTS. 

Contracts  in  writing  of,  to  be  enforced  in  orphans'  court,  -  -     ii.  127 

Parol  contracts  of,  enforced  in  certain  cases,        -            -  -  -     ii.  127 

Decree  thereon  to  be  recorded,     .....  ii.  127,  208 

Executors  or  administrator  of,  to  execute  deeds,              -  -  -     ii.  127 

Executors  may  be  sued,                -             -             -            -  -  .     i.    163 

When  they  may  be  enforced,        ....  i.  159,  163;  ii.  127 
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CONTRACTS  OF  DECEDENTS— continued. 

How  evidence  maybe  obtained,  consideration  money  recovered,  &c, 

vol.  i.  159,  163 
When  person  becomes  lunatic,  how  contract  to  be  enforced,       -  -     i.    586 

When  executors  may  release  ground  rent,  -  -  -  -     i.    162 

CONTRIBUTION. 

When  heirs  shall  make  contribution  out  of  real  estate,  -  -     i.    673 

When  refunding  bonds  to  be  given  by  heirs,         -  -  i.  405,  5C6;  ii.  212 

CONVICTS. 

No  person  shall  import  convicts  into  the  state  of  Pennsylvania,  -     i.    163 

Inspectors  of  the  eastern  and  western  penitentiaries  may  discharge  con- 
victs when  terms  are  out,  in  certain  cases,       -  -  -  -     ii.    234 

In  the  eastern  district,  how  sentenced,  -  -  -  -     ii.   235 

Sentenced  for  less  than  one  year,  to  be  punished  in  the  county  jail,      -     ii.    235 
Hereafter  sentenced,  to  be  removed  to  the  penitentiary  at  the  expense 

of  the  county,  -  -  -  -  -  -  -     ii.   236 

Time  for  the  removal  of  the  prisoners  by  the  inspectors  of  the  Phila- 
delphia jail,        -  -  -  -  -  -  -  -     ii.   236 

Person  importing  convicts  to  give  security  to  re-convey  them  out  of  the 
state,       -  -  -  -  -  -  -  -  -     i.    163 

Treatment  of  convicts,  and  labour,  &c,  -  -  -  i.  352,  701,  704 

COPIES. 

See  Evidence. 

CORN. 

Fees  for  measuring  corn,  &c,      -  -  -  -  -  -     i.    323 

Authority  of  measurer  of,  ......     iii .  607 

CORN  MEAL. 
See  Flour. 

CORONER. 

Remedy  against,  for  retaining  taxes  on  moneys  received,  -            i.  175,  443 

Official  recognizance,  bond,  and  fees  of  coroner,              -  i.  310,  830;  ii.  450 

Shall  adjourn  court  if  no  judge  attend,                  -             -  -             -     ii.    313 

Shall  perform  duties  enjoined  upon  sheriff  in  certain  cases,  -             -     ii.    347 
Shall  have  power  of  sheriff  in  all  cases  where  sheriff  is  incompetent,         ii.    347 

Shall  act  as  sheriff,            -             -             -             -             -  -             -     ii.    451 

When  he  may  not  hold  inquests,                            -             -  -             -     i.     365 

CORONERS'  DEEDS. 

How  acknowledged,         -  -  -  -     ii.   454 

CORPORATIONS. 

-    Suits  at  law  against  corporations,  -  i.  166;  iii.  620 

Provisions  for  incorporating  associations  for  literary,  charitable  or  reli- 
gious purposes,  ...... 

Powers  of  corporation,      ------ 

Mode  of  compelling  trustees  to  account,  ... 

Executions  against  private  corporations,  when  to  be  issued, 

Process  against,  may  be  served  on  toll  gatherers, 

Provisions  of  former  act  extended  in  certain  cases, 

Proviso  repealed,  ...... 

Towns,  villages  and  boroughs  may  be  incorporated,  how, 
Charters  may  be  altered,  ..... 

New  townships  ma)'  be  erected,  and  old  ones  divided,  how, 
Judicial  decisions  relative  to,        - 

Notice  to  be  given  to,  of  devise  or  bequest  by  executors,  &c, 
Process  against  corporations  to  be  a  summons,  and  how  served,  in  gene- 
ral. -  -  -     j.  97,98,  166;  iii.  620 
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CORPORATIONS— continued. 

How  service  may  be  made  in  actions  for  trespass,  and  wrong  done  by  a 

corporation,        .......  vol.  iii.  020 

Register  of  wills  to  notify  corporations  of  bequest,  -  -  -     i.     165 

Certain  corporations  may  be  appointed  trustees,  guardians,  &c,  &c,  by 

courts,  or  individuals,  •  .....     iii   700 

Courts  may  award  writs  of  sequestration  against,  ...     iii.  580 

How  corporations  may  appeal  from  judgments  and  awards  of  arbitra- 
tors, &c,  ...  i.  1G7, 496 

COSTS. 

On  appeal  from  award  of  arbitrators,         -             -             -             -  i.  49;  iii.  487 

On  removing  suits  to  tbe  supreme  court,             -             -             -  -     i.    266 

In  cases  of  surety  of  the  peace,  how  paid,             ...  i.  305,  306 

Double  costs  in  an  action  for  malicious  prosecution,        -             -  -     i.    588 

In  actions  against  overseers  of  the  poor,                -             -             -  -     i.    725 

In  actions  of  trespass,  or  assault  and  battery,  how  regulated,       -  i.  582,  n. 

Same  in  actions  of  slander,            -             -             -             -             -  -     i.    582 

In  verdicts  under  one  hundred  dollars,                  -             -             -  i.  503,  504 

For  distraining  when  no  rent  in  arrear,                  -  i.  782,  783 

On  appeal  from  judgment  of  inspectors,  by  whom  paid,               -  -     ii.  279 

On  appeals  from  justices  of  the  peace,     -             -             -             -  -     ii.  356 

On  appeal  from  orphans'  court  to  supreme  court,             -             -  -     ii.  406 

Of  sheriff  on  executing  a  writ  of  sequestration,                -             -  -     ii.  406 

On  suit  in  partition,            -             -             -             -             -             -  -     ii.  412 

Of  witnesses  attending  before  auditors,                 ...  ii.  146,  147 

Of  inquisition  to  value  or  appraise  land  of  decedent,       -             -  -     ii.  396 

Supreme  court  may  issue  execution  for,                ...  iii.  627,  623 
Paid  on  appeals  from  awards,  to  be  recovered  back,        ...     iii.  487 

On  serving  capias  improperly  against  freeholder,             -             -  -     i.      58 

On  indictments,  how  regulated,                  -             -             -             -  i.  385,  387 

Double  costs,  when  recovered,  -  -  -         i.  588, 782,  783,  725 

When  prisoners  are  removed,  &c,           -             -             -             -  -     i.    700 

In  actions  of  trespass  before  justices  of  the  peace,           -            -  -     i.    505 

COUNSEL. 

In  all  civil  proceedings,  parties  may  be  heard  by  themselves  and  coun- 
sel, -  -  -  -  -  -  -  -  -     i.      83 

COUNTERFEITING. 

How  punished,      -  -  -  -  -  -  -  i.  340,  341 

Marks  of  inspectors,  ....  .     ii.  281 

COUNTIES. 

Divisions  of  state  into  counties,                 ....  ii.  132;  iii.  536 

To  be  bodies  corporate,                 -            -            -            -            -             -  ii.    133 

Exercise  of  corporate  powers,       .....  -Id. 

Suits  how  brought  and  defended,              -             -             -             -             -  Id. 

Judgments  against.            .......  [d. 

County  seal,           --------  J^. 

Title  to  property,               -            -            -            -            -            -  ii.  134 

Erection  of  public  buildings,        -             -            -             -            -            -  ii.   134 

Exonerated  from  charge  of  convicts,  when,         -            -            -            -  ii.  240 

COUNTY  BOARD. 

Members  of  the  legislature  of  city  and  county  of  Philadelphia  to  form  a 

county  board,      -  -  -  -  -  -  -  -     ii.  140 

Vested  with  certain  powers,  -  -  -  -  -  -     ii.  141 

COUNTY  COMMISSIONERS. 

When  to  be  elected  annually ;   vacancies  how  supplied,  their  oaths, 

&c, i.  170;  ii.  141 

Their  powers  and  duties,  -  -  -      i.  171 ;  ii.  141,  142,  143,  159 
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COUNTS  COMMISSIONERS— continued. 

Commissioners  of  Philadelphia  authorized  to  borrow  money,     -  vol.  ii.   138 

May  issue  certificates  of  stock,     -  -  -  -  -  -     ii.    140 

No  special  provision,  relative  to,  repealed,  -  -  -  -     ii.   151 

Shall  file  with  county  treasurer  and  auditor-general  statement  of  valua- 
tion of  property,  -  -  -  -  -  -  -     ii.   158 

Shall  issue  precepts  to  assessors,  -  -  -  -     i.  1T2;  ii.  159 

Shall  transmit  annually  an  abstract  of  accounts  relative  to  common 
schools  to  the  superintendent,  -  -  -  -  -     ii.    182 

Commissioners  of  Philadelphia  shall  raise  and  pay  to  county  treasurer 

a  certain  sum,    -  -  -  -  -  -  -  -ii.   185 

Same  shall  loan  inspectors  of  eastern  penitentiary  a  certain  sum,  -     ii.  235 

Commissioners  of  Alleghany  county,  authorized  to  sell  property  and 

erect  buildings,  -  -  -  -  -  -  -     ii.  242 

Of  certain  counties  shall  appoint  inspectors,        -  -  -  -     ii.   275 

Shall  make  list  of  names  drawn  as  jurors,  and  deliver  them  to  sheriff 

and  prothonotary,  -  -  -  -  -  -  -     ii.   346 

To  publish  annual  statement  of  officers,  -  -  -     i.  176;  ii.   142 

To  assist  sheriff  in  selecting  and  paying  jurors,  i.  482,486,  490;  ii.  339,  340 

Shall  appoint  county  treasurer,  &c,        ....     i.  168  ;  ii.  142 

Penalty  on  neglect  of  duty  or  misbehaviour,       -  -  -  -     i.     176 

Shall  have  a  common  seal ;  copies  of  their  proceedings  to  be  evidence,     i.     176 
Shall  not  hold  contracts  under  the  board,  -  -  -  -     i.     177 

Shall,  with  the  assessors,  fix  on  some  uniform  standard  to  value  pro- 
perty,    --------     i.  177  ;  ii.   159 

May  administer  oaths,       -  -  -  -  -  -  -     ii.   159 

Their  duties  in  relation  to  poor  children,  -  -  -  -     i.     225 

Duty  of,  in  districts  rejecting  school  law,  ....     iii.  548 

Shall  send  precept  to  assessors,  to  return  names  of  innkeepers,  &c,  ii.  373 

Duty  of  county  commissioners  in  regard  to  county  expenses,    -  i.  171,  177 

To  hold  appeals,  regulate  assessments,     ...  -  i.  171,  172 

Commissioners  to  appoint  a  clerk  ;  his  pay,         -  -  -     i.  173;  ii.  143 

Pay  of  commissioners,       ...  -  i.  176,  184,  825  ;  ii.    142 

COUNTY  RATES  AND  LEVIES. 

See  Taxes. 

Annual  tax  of  one  mill  in  the  dollar  upon  the  valuation  of  certain  per- 
sonal property,  how  to  be  assessed,  collected,  paid  over,  and  vested  in 
internal  improvement  fund,       -----  ii.  156;  iii.  539 

Increase  of  one  mill  in  the  dollar  of  the  county  rates  and  levies  for  the 

benefit  of  the  school  fund,  how  assessed,  collected  and  applied,  -     ii.   157 

Commissioners  to  file  with  the  county  treasurer  and  auditor-general  a 

statement  of  the  adjusted  valuation  of  property,  -  -  -     ii.   158 

How  the  auditor-general  shall  settle  the  accounts  of  county  treasurers,     ii.   159 

Commissioners  to  make  annually  an  estimate  of  the  probable  expense 

of  the  county,    -------     i.  171 ;  ii.   159 

Commissioners  to  issue  their  precepts  to  the  assessors,  -  -    i.  172  ;  ii.    159 

Assessors  to  meet  previously  to  each  triennial  assessment  and  fix  upon 

some  uniform  standard,  -  -  -  -  -  -     ii.   159 

Assessors  to  take  an  account  of  real  and  personal  property,  offices,  oc- 
cupations, &c,  -  -  -  -  -  -  -     ii.    160 

Assessors  and  assistant  assessors  to  meet  and  value  property,    -  -  Id. 

Assessors  to  meet  and  make  returns,  &c,  -  -  Id. 

Commissioners  to  assess  the  proportion  of  every  ward,  township,  &c.  of 

the  tax  ;  proviso  limiting  the  amount  of  tax  in  one  year,  -  -  Id. 

State  tax  repealed,  -.-....     iii,  539 

Lists  of  taxables  and  property  in  Philadelphia    -  -  -  iii.  539,  540 

Defaulting  collectors  not  to  be  re-appointed,       ...  -  Id. 

Defaulting  tax  payers  to  be  sued,  -  -  -  -  Id. 

Appeal  from  assessment,  ......     iii.  541 

COUNTY  SEAL. 

There  shall  be  a  county  seal  for  each  county,     -  -  -     i.  338;  ii.  133 

To  be  in  custody  of  commissioners,  -  i.  338;  ii.   133 
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COUNTY  TREASURER. 

See  Treasurer. 

Appointment  of  county  treasurer,  -  -         vol.  i.  173;  ii.  142;  iii.  537 

Bond  of, i.  192:  ii.   143 

Who  may  not  be  appointed,  -  -  -  -  -  -     ii.   142 

Shall  receive  subscriptions  for  pamphlet  laws,    -  -  -  -     ii.   151 

Shall  keep  account  of  money  received,    -  -  -  -  -     ii.   144 

Shall  attend  to  make  abatement  of  taxes,  -  -  -  -     ii.   166 

Moneys  coming  into  his  hands  for  use  of  school  directors  to  be  paid 

over,       -  -  -  -  -  -  -  -   ii.  183 ;  iii.  544 

Shall  receive  and  settle  for  moneys  received  on  account  of  school  fund,     ii.   184 
Balance  against,  a  lien  on  real  estate,      -  -  -  -  -     ii.   184 

Treasurer  shall  deliver  license  to  persons  entitled  to  it,  and  report  to 

court  who  neglect  to  take,        .....    i.  570;  ii.   374 

Penalty  on  neglecting  to  make  such  report,        -  -  -  -     ii.    374 

To  pay  pensions,  -  -  -  -  -  -  -  -ii.   415 

To  account  with  auditor-general,  -  -  -  -  -     ii.  428 

COURTS. 

See  Judiciary.     Special  Courts.     Return  Days.     Practice,  &c. 

Supreme  court,     -  -  -  -  -  -  -   ii.  302;  iii.  627 

Nisi  prius,  -  -  -  -  -  -  -  -     ii.  304 

Of  common  pleas,  -  -  -  -  -  -  ii.  305;  iii.  629 

Of  quarter  sessions,  ......  ii .  311 ;  iii.  633 

Oyer  and  terminer,  -  -  -  -  -  -  ii.  312 ;  iii.  631 

Orphans'  court,     -  -  •  -  -  -  -  ii.  388;  iii.  633 

Court  of  chancery ,  powers  of,  vested  in  other  courts  for  certain  purposes,     iii.  630 

COURTS  MARTIAL. 

See  Militia. 

COURTS  OF  APPEAL. 
See  Appeals. 

CRIERS  OF  COURTS. 

Appointment  and  pay  of,  -     i.  480 ;  ii.  314 

CRIMINALS. 

See  Gaol.     Penal  Laws. 

Lands  and  goods  of    criminals  may  be    taken  for  their    debts,    as  in 

other  cases,       -  -  -  -  -  -  -  -     i.    696 

CURB  STONE. 

Lien  for  curb  stone  furnished,     -  -  •  -  -     i.  597;  iii.  667 

CURSING  AND  SWEARING. 

Punishment  of  profane  cursing,  &c,      -  -  -  -     i.    761 

DAMAGES. 

On  protested  bills  of  exchange  drawn  on  persons  out  of  the  state,  -  i.  119 
Assessment  of  damages  for  roads,  i.  797,  801 ,  802,  804,  806,  808,  815 ;  iii.  688 
In  quo  warranto  and  mandamus,  how  recovered,  -  -  iii.  626,  627 

DAMS. 

See  Fisheries. 

In  what  rivers  dams  may,  and  may  not  be  erected,        -  -  -     i.    645 

Recovery  of  damages  by  persons  injured  or  delayed  thereby,  -     i.    646 

DAUPHIN. 

See  Judiciary. 

County  to  fit  up  room  for  supreme  court,  -  -  -  -    ii.  314 

Duty  of  directors  of  poor,  -  -  -  -  -  -    ii.  425 
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DEATH. 

Of  executors,  &c.  not  to  abate  suit,  ...     vol.  i.  63,  302  ;  ii.  211 

Pleas  of  abatement  inadmissible  in  partition  if  parties  die,         -  -     i.     685 

Writ  of  ejectment  does  not  abate  on  death  of  parties,     -  -  -     i.     229 

DEBTORS'  APARTMENT. 

When  debtors  and  witnesses  in  criminal  cases  shall  be  confined,  -  i.  356 

Debtors  and  witnesses  how  treated,          -             -             -             -  -  i.  368 

Charges  of  gaoler  to  be  paid  first  out  of  insolvent's  effects,         -  -  i.  389 

Notice  to  pay  daily  allowance  to  be  served  on  plaintiff,               -  -  i.  392 

DEBTS. 

Rendered  liable  to  execution,       ------     iii ,  572 

Due  by  executor,  &c.  to  be  included  in  inventory,         -  -  -     ii.    206 

DECLARATION. 

On  trial  declaration  may  be  amended,     -             -             -             -  -  i.  441 

No  judgment  by  default  to  be  rendered  unless  declaration  filed,  -  i.  57 

Declaration  in  ejectment  to  be  notified  by  tenant  to  landlord,    -  -  i.  226 

DEEDS. 

See  Sheriff's  Deeds  for  Deeds  of  Sheriffs. 

An  office  for  recording  of,  constituted,    -  -  -  -  -     i.     195 

Acknowledgement  of,  before  recording,  -  -  -     i.  195 ;  ii.  169 

Who  may  take  acknowledgements  of  deeds,       -  -         i.  200, 201,  202,  203 

Acknowledged- recorded,  &c.  shall  be  as  effectual  as  livery  of  seisin,       i.    195 
Certified  copies  of  records  evidence,        -  -  -  -  -     i.     195 

Operation  of  words,  grant,  bargain  and  sale,        -  -  -  -     i.     196 

How  deeds  made  out  of  state  shall  be  proved,     -  -       i.  195,  197,  198,  203 

Proof  of  deed  if  grantor  do  not  appear,    -  -  -  -  -     i.     195 

Perjury  and  forgery  of  entries,  &c.  how  punished,         -  -  i.  196,  338,  341 

Within  what  time  deeds,  &c.  to  be  recorded,      -  -  -  i.  196,  198,  204 

Satisfaction  to  be  entered  on  mortgages,  -  -  -  i.  196,  205 

Of  husband  and  wife,  how  executed  and  acknowledged,        i.  197,  203,  204,  206 
Made  out  of  province,  when  to  be  recorded,  leases  excepted,     -  -     i.     198 

Acknowledgement  of,  valid,  though  not  under  seal  of  officer,  i.  195,  202 ;  ii.   169 
May  be  acknowledged  by  aldermen  of  county  of  Philadelphia,  -     ii.   169 

Judicial  decisions  relating  to,       -  -  -  -  -  ii.  170,  171 

Judge  of  district  court  of  Alleghany  authorized  to  take  acknowledge- 
ment of  deeds,  -  -  -  -  -  -  -     ii.    454 

Of  land  sold  by  process  of  supreme  court,  how  acknowledged,  -     ii.     454 

To  be  recorded  according  to  priority  of  coming  into  office,       -  i.  195,  199 

How  lost  or  defaced  title  papers  may  be  supplied,         -  -  i.  200,  202 

DEKR. 

Penalty  on  hunting  deer  at  certain  seasons,  and  evidence  to  convict,        i.    382 

DEFALCATION. 

Operation  of  words  "  without  defalcation"  in  promissory  notes,  -  i.     124 

Set-off,  under  plea  of  payment,  -  -  -  -  -  i.     210 

Plaintiff  being  over-paid,  verdict  and  certificate  for  defendant,  -  Id. 

When  tender  has  been  made,  no  costs  to  be  awarded,  -  -  Id. 

Award  or  report  of  referees  to  have  same  effect  as  verdict,        -  -  i.    211 

Right  of  defalcation  to  exist  between  insolvents  and  creditors,  -  i.     389 

Demands  not  set  off  before  justice  to  be  barred,  -  -  -  i.    498 

DEFAULT. 

Judgment  by  default  on  service  of  summons  ten  days  before  return  day,  i.  57 
On  failure  of  defendant  to  comply  with  order  of  court  to  produce  papers, 

&c, -  -  -  i.  280, 431 

Non  appearance  of  defendant  on  third  day  of  next  term  after  filing  of 

statement,  -  -  -  -  -.  -  •  -     i.     440 

Non  appearance  of  defendant  before  justice,      -  -  -     i.    497 


PARKE  &  JOHNSON'S  DIGESTS.  y05 

the  two  volumes  of  Parke  §<•  Johnson  as  vols.  ii.  and  iii.) 

DEPOSITIONS. 

In  a  suit  before  arbitrators,  ....  vol.  i.  51 ;  iii.  490 

In  one  case,  may  be  read  in  a  subsequent  case  between  same  parties, 

282 
283 
498 
777 


&c, 
On  appeals  to  supreme  court,       ... 
How  depositions  to  be  taken  in  suits  before  justice, 
In  register's  court  to  be  in  writing, 


DEPUTY  ATTORNEY-GENERALS. 

Compensation,  and  duty  of  deputy  attorney-generals,    -  -     i.  81,553,  555 

To  be  furnished  by  keeper  of  jail  in  Philadelphia,  with  statement  of  pri- 
soners in  his  custody,  -  -  -  -  -     ii.   239 

DEPUTY  CONSTABLE. 

See  Constable. 

DEPUTY  INSPECTORS. 

See  Inspectors. 

DEPUTY  REGISTER. 

See  Register  of  Wills. 

DEPUTY  SHERIFF. 
See  Sheriff. 

DEVASTAVIT. 

Writ  of  estrepement  may  issue  against  defendant  in  ejectment,  commit- 
ting waste,        -------  i.  227, 872 

Executors,  &c.  wasting  or  mismanaging  estate,  compellable  to  give  se- 
curity, ------     i.    670 

DISTRIBUTION. 

See  Executors,  Administrators  and  Intestates. 

Administrators  not  to  be  compelled  to  distribute  until  after  one  year,  ii.  212 

How  to  be  made  in  orphans'  court,           -----  /</. 

After  six  months  further  distribution,       -             -             -             -  -  Id. 

Distributee  to  give  security  to  refund,                  -            -            -  -  Id 

Distributee  of  proceeds  of  real  estate  to  give  security  to  refund,  -  ii.  213 

Executors  may  make,  at  their  own  risk,  without  applying  to  court,  -  ii.  215 

In  case  of  assignees,  &c,  &c,                 -            -             -             -  -  iii.  497 

DISTRICT  COURT  OF  PHILADELPHIA. 

See  Judiciary  and  Common  Pleas  and  Practice. 

Jurisdiction  of  district  court,    i.  447,  448,450,  464,465;  ii.  317,318;  iii.  611, 612 
Proceedings  to  be  removed  from  this  court  only  on  writs  of  error,         -     i.    447 
Suits  to  be  transferred  from  common  pleas;  and  jurisdiction  of  that 

court  to  cease  and  determine,  in  certain  cases,  -  -  -     i.     447 

Terms  of  court,  judges,  and  their  salaries,  -  -      i.  48,  50,  64,  447,  466 

Prothonotary,  sheriff  and  coroner  to  officiate  in  court,  -  -     i.    448 

Jurors  in  this  court,  -  -  -  -  -  -      i.  465 ;  ii.  342 

Powers  of  district  court,  in  insolvent  cases,  and  on  writs  of  habeas  cor- 
pus,       --------  i.  450,  466 

Re-established  and  recognised,  -  -  -  -  ii.  317,  318 

Provisions  relative  to  compulsory  arbitration,  not  to  extend  to,  -     iii.  490 

For  city  and  county  of  Philadelphia  vested  with  additional  powers, 

iii.  611,612,  613 
Its  jurisdiction,  powers  and  modes  of  proceeding  in  special  cases,  iii.  611,  612,613 

DISTRICT  COURT  OF  DAUPHIN  COUNTY. 

This  court  abolished,        -  -  -  -  -  -  -     i.    477 

DISTRICT  COURT  OF  LANCASTER  COUNTY. 

This  court  re-established,  and  re-organized,         -  -  -  i.  472,  479 

II. —  111 
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DISTRINGAS. 

Proceedings  on  distringas  against  sheriff,  -  -  -    vol.  i.  832,  833 

DISTRIBUTION  OF  MONEYS  ARISING  FROM  SHERIFFS'  AND 
CORONERS'  SALES. 
Disputes  in  reference  to,  shall  be  decided  by  respective  courts,  -     i.    47G 

DIVIDENDS. 
See  Banks. 

Eight  per  cent  on  dividends  of  banks,  to  be  paid  state,  -  -     i.     Ill 

Payment  of  share  of  dividends  to  state,  by  incorporated  companies,     i.  773,  810 

DIVORCE. 

For  what  causes  divorce  from  the  bonds  of  matrimony,  and  from  bed 

and  board,  may  be  obtained,                   ....             i.  212,  214 

How  obtained,                     -             -             -             -             -             -             -  i.     212 

Husband  or  wife  marrying  again  after  false  rumour  of  death  of  absent 

party,  not  liable  to  be  punished  for  adultery,                 -             -             -  i.     213 
The  second  marriage  may  be  confirmed  or  dissolved  at  the  election  of 

the  individual  not  party  to  it,                 -             -             -             -             -  Id. 

Adultery  being  alleged  cause  of  divorce,  recrimination  a  bar,    -             -  Id. 

Sentence  of  court  shall  nullify  and  dissolve  marriage,                 -             -  i.     214 

Guilty  person  divorced  for  adultery  not  to  marry  particeps  criminis,      -  Id. 

Citizens  only  entitled  to  divorce  from  bonds  of  matrimony,         -             -  Id. 

Courts  may  allow  alimony  in  certain  cases,         -             -             -             -  i.     215 

Marriages  void,  when  parties  within  certain  degrees  of  relationship,     -  i.    383 

Costs  and  appeals  in  divorces,                    -             -             -             -            i.  214, 215 

DOCKETS. 

Courts  may  direct  commissioners  to  have  dockets  transcribed,  i.  474,  475 

Protbonotaries  shall  prepare  and  keep  judgment  dockets,           -  -     i.     475 

Courts  may  order  indexes  to  be  made,     -             -             -             -  -     i.    475 

DOGS  AND  SHEEP. 

Tax  on  dogs  in  certain  counties,  -  -  -  i.  216,  219;  ii.  173 

How  to  be  appropriated,                 -  -  -  -  -  -     i.     217 

Excess  in  treasury,            -             -  -  -  -  -  -i.    217 

Mode  of  ascertaining  damages,  -  -  -  -  -     i.    216 

Any  person  may  kill  dogs  worrying  sheep,  -  -  -  -     i.    217 

Proceedings  as  to  mad  dogs,         -  -  -  -  ii.  174, 356 

DOMESTIC  ATTACHMENT. 

In  what  cases,  and  out  of  what  court,  writs  of  domestic  attachments 

may  be  issued,  -  -  -  -  -  i.  69;  iii.  507 

Affidavit  to  be  previously  made,  -  -  -  -      i.  69;  iii.  507 

Form  of  the  writ,  -  -  -  -  -  -      i.  73;  iii.  507 

Clause  of  summons  in  such  writ,  .....     iii .  508 

Clause  of  capias  in  such  writ,      -  -  -  -  -      i.  72 ;  iii.  508 

Proceedings,  if  real  estate  within  the  county  be  attached,  -  -  Id. 

Other  creditors  may  suggest  their  names,  and  prosecute  the  writ,         -  Id. 

Perishable  goods  may  be  sold,      -  -  -  -  -      i.  70;  iii.  508 

Writs  of  attachment  into  other  counties,  ....  Id. 

Proceedings  on  such  testatum  writs,        .....  Id. 

Duty  of  sheriff  on  such  writs,       ------  Id. 

Power  of  the  court  of  common  pleas  on  such  writs,         -  -  -     iii.  509 

Trustees  to  be  appointed,  and  to  make  oath,  &c,  -  i.  70,  73 ;  iii.  509 

Vacancies  to  be  filled,       -  -  -  -  -  -      i.  72;  iii.  509 

Security  may  be  required  of  the  trustees,  ....  Id. 

Sheriff  to  deliver  money  or  goods  to  the  trustees,  -  -  -Id. 

A  majority  of  the  trustees  to  be  competent,  -  -  -      i.  72;  iii.  509 

Trustees  to  advertise  during  a  certain  time,  &c,  -  -      i.  71 ;  iii.  509 

Trustees  to  be  vested  witli  all  the  estate  of  the  debtor,  and  their  duties 
in  regard  lo  il.  -  -  -  -  -  -      i.  70;  iii.  510 
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Provisoes  to  the  preceding  section,  ....  vol.  iii.  510 

Power  to  summon  and  examine  persons,  -  -  i.  72;  iii.  510 

Persons  refusing  to  appear  to  be  examined,  may  be  committed  to  prison,  Id. 

Any  person  committed  may  be  enlarged  on  giving-  bail,  &c,     -  -  Id. 

Same  as  to  books,  &c,  of  defendant,       -----     iii.  511 

Proceedings  if  the  garnishee  or  other  person  reside  in  another  county,      iii.  511 
Trustees  may  break  open  doors,  &c,      -  -  -      i.  72;  iii.  511 

Trustees  may  recover  property  fraudulently  disposed  of  by  the  debtor, 

i.  71;  iii.  511 
Property  mortgaged,  &c,  may  be  redeemed  by  the  trustees,      -  -  Id. 

After  a  certain  time,  the  trustees  may  sell,  convey,  &c,  the  estate  of  the 

debtor,  ...  -  Id. 

Notice  to  be  given  before  every  sale,       -----     iii.  512 

After  a  certain  time,  trustees  to  receive  proof  of  claims,  and  make  re- 
port thereof,       --------  hi. 

Prothonotary  to  give  notice  of  the  filing  of  such  report,  and  proceedings 

thereon,  ........  Id. 

Second  and  other  dividends  may  be  made,  ...  -  Id. 

No  preference  to  be  allowed  to  debts  due  on  specialties,  -      i.  72;  iii.  512 

Debts  payable  at  a  future  day,  may  be  paid,        -  -  -      i.  72;  iii.  512 

Set-off  in  case  of  mutual  debts,  -  -  -  -      i.  72;  iii.  512 

The  overplus,  if  any,  to  be  returned  to  the  defendant,  -  -     iii.  513 

After  final  distribution,  the  trustees  to  settle  and  file  their  accounts, 

i.  72,78;  iii.  513 
Power  of  the  court  to  dissolve  the  attachment,  on  application  of  the  de- 
fendant, -  -  - 
Power  of  the  court  to  make  orders  respecting  the  costs  in  such  case. 
No  second  or  other  attachment  to  be  issued,  &c, 
The  death  of  the  defendant  not  to  affect  the  proceedings. 
Appeal  to  the  supreme  court,        -  -  - 
What  property  may  be  attached,  and  proceedings, 
Bona  fide  sales  and  assignments  not  to  be  impeached,     - 
Fraudulent  conveyances  void,      ----- 

Powers  of  trustees  to  sell  lands,  dispose  of  debts,  and  redeem  lands 
Jurisdiction  of  justices  in  domestic  attachments, 
Second  attachments  may  issue,  if  first  be  not  executed, 

DOWER. 

Widow's  share  in  estate  of  intestate,  to  be  in  lieu  of,      -  -    i.  220;  ii.  287 

Widow's  election  of  dower,  -  -  -  -  -  -     ii.  396 

Devise  or  bequest  to  wife,  deemed  and  taken  to  be  in  lieu  of  dower,  un- 
less otherwise  declared,  -----    i.  220  ;  ii.  468 

Widow's  share  of  estate  to  remain  a  charge  on  same,     -  -     ii.  397 

DRAYMEN. 

Penalty  on  draymen  obstructing  persons  travelling,      -  i.  846,  847 

DRIVERS. 

Penalty  on  drivers  of  public  stages  leaving  their  horses  and  being  guilty 

of  negligence,     -------    i.  846;  iii.  672 

DRUNKARDS. 

See  Lunatics. 

Proceedings  to  place  the  care  and  management  of  drunkards'  estates,  un- 
der control  of  courts,    ---  -  i.  222,  223;  iii.  650,  651 
Sale  or  mortgage  of  their  real  estate,      ...  i.  222,  223;  iii.  654 
Sale  of  liquor  to  them  prohibited  under  penalty,            -  -     i.  233;  iii.  660 
Proceedings  against  persons  intoxicating  themselves,  and  drinking  in 
taverns  on  Sunday,      ------  i.  761,  850 

DUELLING. 

Punishment  for  sending  and  accepting  challenge  to  fight  a  duel,  -     i.    224 
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Indictment  of  all  persons  concerned,        ....          vol.  i.    224 

Publishing  or  posting  others  for  not  accepting  challenge,  punished,       -  i.    225 

Printers  required  to  give  testimony,  and  penalty  on  refusal,       -             -  i.    225 

EDUCATION. 

Controllers  of  public  schools  in  Philadelphia,      -             -             -             -  ii    175 

School  fund,  and  board  of  commissioners  established,     -             -             -  ii.   176 

How  fund  to  be  raised,                  -            -            -             -            -            -  ii.   176 

School  divisions  formed,                .....  ii.  ]77;  iii.  542 

Election  of  directors,         .....             -  ii.  177  ;  iii.  542 

Meeting  of  directors,         -             -            -             -            -            -            -  ii.  178 

Meeting  of  delegates  and  county  commissioners,             -             -             -  ii.   178 
Appropriations  and  taxes,             -             -             -                     ii.  173;  iii.  542, 543 

Proceedings  of  delegate  meetings,            -             -            -            -            -  ii.   179 

Meetings  of  people  in  districts,                  -             -             -             -             -  ii.   179 

Schools  formed  of  several  districts,           -             -             -             -             -  ii.    180 

Introduction  of  manual  labour,     ------  Id. 

Directors  to  visit  schools,  and  report  to  inspectors,          ...  Id. 

Inspectors  appointed  by  courts  of  quarter  sessions,         -             -             -  ii.   181 

Duties  of  inspectors,          -            -             -             -             -    *        -  ii.  181 ;  iii.  548 

Sum  appropriated  to  school  fund,              -             -             -             -             -  ii.   182 

Property  held  in  trust  for  public  schools,              -             -             -             -  ii.   183 

Tax  for  support  of  general  system  of  education,  how  levied,        -             -  ii.    185 

Districts  voting  in  negative  not  compelled  to  accept,      -             -             -  Id. 

Office  of  inspector  abolished,         ......  Id. 

Affirmative  vote  in  minority,  how  tax  collected,              ...  Id. 

Former  act  to  continue  in  force,  when,                 -             -             -             -  ii.   186 

Who  entitled  to  vote,        -             -            -             -            -            -            -  ii.  186 

Secretary  of  the  commonwealth  superintendent,  and  his  duties,    ii.  182;  iii.  545 

Duty  of  the  county  commissioners,          ...          i.  225,  226;  ii.   182 

Sum  appropriated  to  the  school  fund,       -             -             -             -             -  ii.   182 

Duty  of  the  county  treasurers,                   -             -        i.  225,  226;  ii.  182;  iii.  544 

Duty  of  township  or  borough  treasurers,              -             -             -             -  ii.    183 

Property  held  in  trust  for  public  schools,              ....  Jd. 

County  treasurers  to  receive  and  settle  for  the  moneys  received,           -  Id. 

Balance  against  them  a  lien,         ------  Id. 

Repealing  clause  and  duty  of  the  secretary  of  the  commonwealth,          -  ii.   185 
The   commissioners  of  Philadelphia  required  to  raise  and   pay  to  the 

county  treasurer  a  certain  sum,             -             -             -             -             -  ii.   185 

Provisions  for  educating  the  poor,  i.  225,  226 

Duties  of  county  commissioners,  assessors,  teachers,  trustees,  &c,       -  Id. 

Who  may  send  to  such  school  gratis,  &c,  Id. 

Organization  of  board  of  directors,            -----  iii.  542 

Amount  of  tax  to  be  levied  on  district,                  ...             -  iii.  542 
Assessors  shall  furnisli  copy  of  valuation,  and  mode  of  levying'  tax, 

i.  225,  226 ;  iii.  542 

Duplicate  to  be  made  out,  Id. 

Collection  of  taxes,            .......  M. 

Duties  and  powers  of  school  directors,     -----  iii.  544 

Annual  appropriation,       -------  iii.  546 

Amount  of  tax  and  name  of  treasurer  to  be  certified,      -             -             -  iii.  546 

Meetings  in  districts  which  have  not  adopted  school  law,           -             -  iii.  547 

Power  to  hold  real  and  personal  property  vested  in  directors,     -             -  iii.  547 

Directors  elected  under  former  acts  to  hold  their  offices,             -             -  iii.  548 

Duties  of  county  commissioners  in  districts  rejecting  school  law,           -  Id. 
Bequests  to  schools,           -             -             -             -             -             -             -Id. 

Former  acts  repealed,        -------  Id. 

City  of  Lancaster  provided  for,                   .             ....  Id. 

Delegates  failing  to  attend  shall  not  prejudice  districts,              -             -  Id. 

School  year  shall  end  on  the  first  Monday  of  June,         -             -             -  iii-  549 

How  act  shall  be  published,           -                           ......  Id. 

1  he  city  and  county  of  Philadelphia  provided  for,           -             -              -  Id. 
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President,   &c.   of  universities  and  colleges,  and    preceptors,  &c.  of 

schools  to  make  reports  to  superintendent  of  common  schools,         vol.  iii.  550 

EJECTMENT. 

Writs  of  alias  and  pluries  habere  facias  possessionem,  may  be  awarded 

on  judgments  in,             -             -             -             -             -             -  -     ii.    187 

Judicial  decisions  in  reference  to,  ii.    187 

When  writs  of  estrepement  may  issue,                 ....  L  227;  ii.   402 

Tenant  shall  give  notice  to  landlord  of  suit  of  ejectment,            -  -     i.    226 

Landlord  may  make  himself  a  party,  how,            -             -             -  -     i.    227 

Form  of  writ,  who  shall  be  made  parties  and  who  shall  serve  it,  i   227,  228 

Who  may  join  in  writ,       -             -             -             -             -             -  -i.    228 

When  judgment  against  casual  ejector  may  be  taken,                  -  -     i.    227 

Practice  in  ejectment,       -             -             -             -             -             -  i.  228,  229 

Where  action  must  be  brought,    -             -             -             -             -  -     i.    583 

ELECTIONS. 

Inspectors,  how  elected,  -  -  -  *  -  -     i.    233 

Commissioners  shall  deliver  blank  forms  and  returns,  and  list  of  tax- 

ables  to  inspector,  ------  i.  235,  250 

Returns  of  election,  how  made  out  and  where  lodged  and  delivered,    i.  237,  238 
Penalty  on  inspector  not  attending,  and  vacancy  how  supplied,  -     i.    236 

Where  inspectors  shall  sit,  from  whom  and  how  to  receive  tickets,       i.  236,  237 
Manner  of  voting,  and  penalty  on  fraud,  &c,      -  -  -  -     i.    237 

Duties  of  the  inspectors,  judges  and  clerks  of  elections,  and  their  oaths, 

i.  234,  235  ;  iii.  554 
Who  are  qualified  to  vote,  and  proof  of  qualifications,     -         i   232;  iii.  522,  523 
Voters  may  be  sworn,  by  whom,  -  -  -  -  -     i.    257 

Who  may  administer  oath  to  inspectors,  -  -  -  -     i.    249 

When  elections  shall  be  opened  and  closed,  and  votes  counted,     i.  237  ;  iii.  188 
Judges  of  elections  in  the  city  of  Philadelphia, 

i.  253,  261 ;  iii.  551,  552,  553,  555 
Division  of  state  into  districts  for  electing  members  of  congress,  i.  257  ;  ii.   189 
When  and  where  return  judges  shall  meet,         -  -         i.  253,258;  ii.   190 

How  returns  to  be  made  and  published,  -  —  -     ii.    191 

Election  of  constable,        ------  ii.  123,  148 

Election  of  state  treasurer,  -  -  -  -  -   i.  259,  771,  773 

Election  of  borough  officers,         -  -  -  -  -  -     ii.    136 

Election  of  county  commissioners,  *"'"."■"     i- 259  ;  ii.   141 

Election  of  county  auditors,         -  -  -  i.  180, 259  ;  ii.    145 

Election  of  township  officers,      -  -  -  -  i.  251 ;  ii.  147,  148 

Election  of  assessors,  supervisors,  treasurers,  town  clerk  and  township 

auditors,  ------  i.  793  ;  ii.  147,  148 

Election  of  turnpike  road  officers,  -  -  -  -  -     i.     814 

Election  of  overseers  of  the  poor,  -  -  -  -  -     ii.   152 

Election  of  sheriff  and  coroner,  ...  -    i.254;  ii.      16 

Election  of  councils  of  Philadelphia,        -  -  -  -  -     i.     892 

Election  of  senators  of  congress,  -  -  -  -  -     i.     248 

Election  of  delegates  to  submit  amendments  to  constitution  to  a  vote 

of  the  people,    ------  iii.  533,  534,  535 

Inspectors  in  Philadelphia,  how  elected,  -  -  -    i.  261 ;  iii.  554 

Time  of  closing  polls  in  Philadelphia,      -  -  -  -  -     ii.   188 

Sheriff  of  Philadelphia  to  notify  assessors  to  perform  duties  hereafter 

specified,  -  -  -  -  -  -  -  -     Hi.  551 

Duty  of  assessors  of  city  and  county  of  Philadelphia,  and  present 

assessors  of  Southwark  to  perform  duty,  ...  -  Id. 

Assessors  to  be  sworn  or  affirmed,  and  the  duties  of  assessors  and 

commissioners,  and  pay  of  assessors,    '  -  Id. 

How  names  of  qualified  electors  shall  be  added,  ...     iii.  552 

Duties  of  judges,  inspectors  and  clerks  of  the  general  elections,  -     iii.  552 

How  erroneous  lists  to  be  corrected,        -----     iii.  553 
Pay  of  assessors  and  sheriff,         ------     iii.  553 
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JuaVes,  inspectors  and  clerks  of  1835  to  officiate,  -  -  vol.  iii.  554 

What  inspectors,  judges,  &c.  to  act  in  Southwark,  in  1830,      -  -  Id. 

When  inspectors  to  be  elected  in  Southwark,  ...  Id. 

Who  to  be  elected  inspectors,  and  how  elected,  ...  /rf. 

Provisions  relative  to  presidential  election,  and  election  of  delegates 

to  convention,  .......     iii.  555 

Inspectors  of  general  election  to  act  as  inspectors  of  constables'  election  Id. 

When  assessors  to  be  elected,      ------  Id. 

Sheriff  to  make  proclamation,      ------  Id. 

Penalty  for  interfering  in  elections  or  blocking  up  windows,     -  -  Id. 

Penalty  for  neglect  of  sheriff  or  assessor  to  perform  duty,  -  -     iii.  556 

General  election  laws  and  act  of  1st  April  183G  repealed,  -  -  Id. 

How  damage  for  loss  of  property  destroyed  in  the  city  and  county  of 

Philadelphia,  in  consequence  of  mob  or  riot  at  an  election,  to  be 

assessed  and  paid,  -------  Id. 

Duty  of  sheriff,  mayor,  alderman,  or  justice,  as  to  clearing  windows, 

and  penalty  for  neglect  of  duty,  .....     iii.  557 

Senate  to  consist  of  thirty-three  members  at  a  ratio  of  9256  apportioned, 

i.  263,  265 ;  iii.  557 
How  and  when  return  judges  are  to  meet  to  cast  up  the  county  returns,  iii.  558 
House  of  representatives  shall  consist  of  100  members  at  a  ratio  of  3057, 

and  how  apportioned,  and  where  return  judges  are  to  meet, 

i.  263,  265  ;  iii.  559 
Time  and  manner,  &c.  of  general  election,         ....     iii.  560 

When  the  several  senators  are  to  be  chosen,      ...  -     iii.  560 

What  notice  sheriff  shall  give  of  elections,  -  i.  239,  243 ;  iii.  551,  555 

Of  writs  to  fill  vacancies  in  senate  or  house  of  representatives,  -     i.     263 

Duty  of  officers  of  election,  their  pay,  how  punished  for  fraud,  i.  240,  241 

Wagering  on  elections,  how  punished,    -  -  -  -  -     i.    253 

Duties  of  commissioners,  -  -  -  -  -  -     i.    240 

Bribery,  how  punished,     -------  Id. 

Persons  not  voters  shall  not  interfere,     -----  Id. 

Presidential  election,        ...  -      i.  242,  243,  263  ;  iii.  551,  555 

Assessors  neglecting  or  refusing  to  assess  persons.         -  -     i.  249;  ii.   163 

Troops  shall  not  appear  at  place  of  election,        -  -    .  -     i.     250 

Contested  elections,  -  -  i.  244, 248 

EMBRACY. 

Definition  of  embracy,      -  -  -  -  -  -     ii.  351 

ENGLISH  REPORTS. 
See  Repeal. 
When  they  may  be  read,  -  -  -    i.  446;  iii.  614 

ENQUIRY. 

When  a  writ  of  enquiry  may  issue,         ...  .     j.    426 

ENTRY. 

When  entry  into  lands  may  be  made,     -  -  -  -  -     i.    583 

ERROR. 

See  Attorney  and  Judiciary. 

Writ  of,  to  be  sued  out  within  seven  years,         -            -  -            -     i.    777 

When  costs  to  be  paid  by  party  removing  case,               -  -             -     i.    266 

How  causes  to  be  removed,          -            -            -            -  -   i.  267,  268,  269 

Affidavit  on  writ  of  error  or  appeal,         ...  -     i.  268 ;  ii.  297 

When  indictment  may  be  removed,  and  how,     -            -  -            -     i.    384 

Affidavit  in  writ  of,  by  whom  made,        -            -            -  -            -     ii.  297 

Effects  of  writs  of,             -            -            -            -            -  -            -     ii.  302 

In  cases  of  quo  warranto  and  mandamus,  •  iii.  625,  627 

Bail  in  writs  of  error,  &c,            -             -             -             -  -             -     i.    268 

Whole  service  shall  be  returned  on  writ  of  error  to  decree  of  distribution,    iii.  582 
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ESCAPE. 

Gaoler  permitting  escapes  shall  pay  fines,            -             -  -  vol.  i.  357 

Convicts  who  escape,  how  punished,       -             -             -  -  "     }'  357 

Certain  offences  committed  alter  escape,  how  punished,  -  -     i.  702 

ESCHEATS. 

Auditor-general  to  act  as  eschcator-general,        -  -  -  -     i.     275 

May  appoint  a  deputy,  »fec.,  -  -  -  -  -  ". 

When  estates  shall  be  escheated,  ....  i.  3!J,  270 

Verdict,  &c, -  i.  276, 277 

Process  and  practice  in  case  of  escheats,  i.  271,  272,  273,  274,  275,  270,  277,  278 
In  case  of  attaint,  -  -  -  -  -  -  -     j-    275 

Number  of  jury,  -  -  -  ;  -  -  •     i.    270 

Mode  of  proceeding  when  unauthorized  companies   have  purchased 

lands,  ii.   192 

Right  relinquished  to  certain  companies,  ....     ii.  1(J3 

Fees  to  escheator,  -  -  -  -  -  -      »■  27G;  ii.  193 

When  husband  or  wife  is  left,  and  no  heirs,         -  -  -  *     ii.  194 

Auditor-general  to  make  return  to  governor,      -  -  -  ii.  194, 195 

ESTATES  OF  INTESTATES. 

See  Intestates. 

Fines  and  common  recoveries  to  bar  estates  tail,  -  -  -    i.    278 

Proceedings  to  bar  estates  tail  by  deed,  -  -  -  -     i.    279 

ESTREPEMENT. 

When  writs  of,  may  issue,  -  -  -  -    ■        -    i.  872;  ii.  462 

Writ  of  estrepement  to  issue  when  no  suit  is  pending,  on  affidavit,  &c,   i.    872 

EVIDENCE. 

See  Witnesses. 

Registers  of  religious  societies,  evidence  in  certain  cases,  -  -     i.    778 
Certified  copies  of  transcripts  in  surveyor-general's  office  declared  evi- 
dence,                 i.  282,575;  ii.  196 

Record  of  patents  evidence,  -  -  -  -  -  -     ii.  190 

Certified  copies  of  all  records  or  papers  in  the  offices  of  the  auditor- 
general,  state  treasurer,  land  offices,  and  state  offices  evidence, 

i.  282,  515,  705,  771 
Transcripts  of  old  and  defaced  papers  evidence,  -  -  -     ii.  190 

Records  and  exemplifications  of  records  evidence,  -  -  -     ii.  197 

Judicial  decisions  relating  to,        -  -  -  -         i.  283;  ii.  198,  199 

Copies  of  records  of  official  bonds  of  inspectors  evidence,  -  -     ii.  278 

Copies  of  bonds  and  recognizances  of  sheriff's  and  coroners  evidence,         ii.  451 
Being  liable  to  pay  poor  rates,  no  disability  in  pauper  cases,       -  -     i.    283 

Certified  copies  of  all  official  bonds  to  be  evidence,  i.  708,  771,  820;  ii.  278,  451 
Certificates  of  notary  public  evidence,     -  -  -  -  -     }•    000 

Copies  of  wills,  &c,  -  -  -.--  -  -     i.    870 

Of  releases  given  to  executors  evidence,  -  -  -  -    l.    207 

Inhabitants  and  freeholders  of  Philadelphia  declared  competent  wit- 
nesses in  certain  cases,  -  -  -  -  -    i.  281 ;  iii.  501 

Copies  of  records  generally  evidence,      -  i.  282,  283;  ii.  197 

Courts  may  compel  parties  to  produce  books  and  writings,        -  -     i.    431 

EXECUTION. 

Of  a  judgment  may  be  had  within  a  year  and  a  day  :  Proviso,  in  case 

of  a  stay  of  execution,  ......     iii.  509 

After  a  year  and  a  day,  execution  not  to  issue,  except  after  a  scire  facias,    iii.  509 
In  what  cases  there  shall  be  a  stay  of  execution,  and  during  what  time, 

i.  293;  iii.  509 
Defendant  may,  on  entering  special  bail,  obtain  a  stay  for  thirty  days, 

and  in  the  meantime,  give  security  and  have  a  stay,  -  -     iii.  570 

In  amicable  actions,  there  shall  be  the  like  stay,  from  the  date  of  the 

agreement.         .....---     iii.  570 
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Not  to  issue  within  three  weeks,  in  certain  cases,  -  vol.  i.  294  ;  iii.  570 

Not  to  be  stayed  by  a  writ  of  error,  unless  the  plaintiff  in  error  give 

bail,  &c,  -  -  -  -  -       _      -  -  -Id. 

Proviso,  exempting  persons  suing  in  a  representative  character  from 
givino-  bail,  and  allowing  a  stay,  if  writ  of  error  be  served,  and  bail 
given  in  three  weeks,  -  -  -  -  -  -  Id. 

Plaintiff  may  have  a  bill  of  discovery,      -----     iii.  571 

Aoainst  whom  such  bill  may  be  filed,  and  when  it  may  be  filed,  -  Id. 

What  such  bill  shall  set  forth,  .  ....  Id. 

Such  bill  shall  be  verified  by  oath  or  affirmation,  -  -  Id. 

Complainant  in  the  bill,  may  propound  interrogatories  to  the  defendant 

in  the  bill,  --------  Id. 

The  court  may  award  a  scire  facias  to  the  defendant,  to  appear,  &c,      -  Id. 

Defendant  shall  not  be  compelled  to  answer,  unless  upon  ten  days'  no- 
tice of  the  interrogatories,  ...-.-  Id. 

The  court  may  order  a  clause  of  capias  to  be  inserted  against  the  de- 
fendant, in  certain  cases,  ------     iii.  572 

Personal  effects  of  the  defendant  to  be  bound  from  the  service  of  the 

writ,        -  -  -  -  -  -  -  -  -Id. 

Costs  of  such  proceeding  to  be  at  the  discretion  of  the  court,     -  -  Id. 

May  be  had  (1)  of  the  personal  estate,  (2)  of  the  real  estate,  (3)  of  the 

person,  .......    i.  294;  iii.  572 

Plaintiff  may  proceed  against  real  estate  or  person,  or  against  personal 

estate,  made  liable  to  execution  by  this  act,  at  his  election,  i  268,  289;  iii.  572 

Personal  and  real  estate  of  persons  convicted  of  crimes,  liable  to  execu- 
tion, as  in  other  cases,  ...  .         i.  696, 698;  iii.  572 

Stock,  deposits  of  money  and  debts  liable  to  execution,  -  -  Id. 

Goods  pawned,  pledged  or  demised,  liable  to  execution,  -  -  Id. 

Coined  money  and  bank  notes,  may  be  taken  in  satisfaction  of  an  exe- 
cution, --------     iii.  573 

But  not  from  the  person  of  the  defendant,  nor  moneys  levied  and  in  the 

hands  of  the  officer,  at  the  suit  of  the  defendant,  -  -  -     iii.  573 

Certain  articles  exempted  from  execution,  -  -         i.  296,  297;  iii.  573 

A  writ  of  fieri  facias  and  capias  ad  satisfaciendum,  may  be  issued  at 

the  same  time,  -  -  -  -  -  -  -     iii.  573 

But  capias  ad  satisfaciendum  shall  not  be  executed,  if  defendant  has  real 

or  personal  estate  sufficient  within  the  county,  -  -     i.  294  ;  iii.  573 

No  female  shall  be  arrested,  &c,  for  debt  contracted  since  the  eight- 
eenth of  February,  one  thousand  eight  hundred  and  nineteen,  &,c  ,  Id. 

Nor  shall  any  citizen  of  this  commonwealth  be  imprisoned  for  less  than 

five  dollars  and  thirty-four  cents,  recovered  for  breach  of  contract,  Id. 

Judgment  not  to  be  deemed  to  be  satisfied  by  execution  of  a  capias  ad 

satisfaciendum,  if  defendant  die,  or  be  discharged  by  privilege,  -     iii.  574 

Proceedings  to  levy  stock,  &c.  First  in  the  case  of  stock  held  in  ano- 
ther name  than  that  of  the  real  owner,  -  -  -  -  Id. 

Attachment  shall  issue  in  such  case,  with  a  clause  in  nature  of  a  scire 

facias,  to  the  person  in  whose  name  it  is  held,  ...  Jd. 

Proceedings  where  the  stock  is  held  in  the  name   of  the   defendant; 

other  persons  claiming  it  may  become  a  party,  ...  Jd. 

Proceedings  to  levy  debts,  deposits,  and  goods  or  chattels,  pledged  or 

demised,  -  -  -----  Jd. 

The  officer  shall  serve   a  copy  of  the  writ  upon  such  persons,  within 

his  county,  as  the  plaintiff  shall  require,  ...  -     iii.  575 

After  service  of  the  writ,  the  effects  of  the  defendant  shall  be  bound  by 

the  attachment,  -------  Jd. 

How  execution  shall  issue,  if  the  plaintiff  obtain  a  judgment  in  such 

attachment,        ........  Id. 

Fieri  facias  not  to  bind  the  property  of  goods,  till  after  the  delivery  to 

the  sheriff,         ...  ...     i.  293;  iii.  575 

Sheriff  shall  indorse  the  day  of  the  month,  year  and  hour  of  the  day 

whereon  he  received  the  writ,  ....  Id. 
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The  officer  to  levy  upon  personal  estate  of  defendant,  if  he  neglects  or 

refuses  to  pay  the  debt,  &c,  -  vol.  hi.  575 

The  officer  shall  give  six  days'  notice  of  the  sale,  by  at  least  six  hand- 
bills,      -  -  -  -  -  -  -  -  -Id. 

The  officer  shall  lev}'  on  defendant's  real  estate,   if  no  sufficient  per- 
sonal estate  can  be  found,  ....--  Id. 
Upon  a  levy  of  real  estate,  he  shall  summon  an  inquest,  to  ascertain  if 

rents  and  profits  will  satisfy  the  judgment  within  seven  years,    i.  290  ;  iii.  575 
But  the  defendant,  &c,  may  waive  an  inquisition,         -  i.  290,296;  iii  576 

The  officer  shall  give  five  days'  notice  of  holding  of  such  inquisition, 

&c,  .......     hi.  576 

Inquisition  shall  be  held  on  the  premises,  if  required,     -  -     i.  294;  iii.  576 

If  the  clear  profits  of  the  real  estate  will  pay  in  seven  years,  the  officer 

shall  proceed  to  assess  the  yearly  value,  and  make  return,     -     i.  290  ;  iii.  576 

Upon  such  return,  the  plaintiff  may  have  a  writ  of  liberari  facias  to  de- 
liver such  real  estate  to  him,  «fcc,        -  iii.  576 

Sheriff  shall  deliver  the  actual  possession,  if  the  defendant  be  in  posses- 
sion, or  a  tenant  by  demise,  subsequent  to  the  judgment,        -     i.  294;  iii.  576 

Lands  shall  be  extended  according  to  the  priority  of  the  judgment,  if 
two  or  more  executions  be  in  the  hands  of  the  sheriff  at  the  same 
time,  but  an  extent  shall  not  be  disturbed  by  a  subsequent  writ  of 
liberari  facias,  .......  Id. 

Defendant  may  require  the  plaintiff  to  account  at  the  end  of  the  term,  Id. 

Defendant  may  have  a  scire  facias,  to  account  during  the  term,  upon 

affidavit,  &c,  .......     iii.  577 

If  it  appear  upon  account,  that  the  plaintiff  has  been  satisfied,  the  court 

will  give  judgment  of  restitution,  .....  Id. 

If  it  appear  that  the  plaintiff  has  been  overpaid,  the  court  shall  adjudge 

him  to  repay  the  excess,  .....  -  Id. 

If  it  appear  that  the  plaintiff  has  not  received  the  amount  of  his  judg- 
ment, he  may  retain  the  possession,  &c  ,  -  -  -  -  Id. 

Plaintiff  may  account  and  surrender  the  estate,  whenever  he  shall  be 

fully  paid,  --------  Id. 

If  any  other  debt  be  recovered  against  defendant  during  the  extent, 
which  cannot  also  be  satisfied  within  seven  years  from  the  judgment, 
the  court  may  award  a  venditioni  exponas,       -  Id. 

In  case  of  a  sale  during  the  extent,  the  plaintiff  shall  account,  and  be 

paid  the  residue  out  of  the  proceeds  of  sale,  ...  Jd, 

In  case  the  plaintiff  be  evicted  during  the  extent,  he  may  have  a  scire 
facias,  to  show  cause  why  he  should  not  have  execution  of  the  resi- 
due,       ---------  id. 

If  the  rents,  &c,  be  found  insufficient  to  pay  the  debt  within  seven 

years,  the  plaintiff  may  have  a  writ  of  venditioni  exponas.     -     i.  290;  iii.  578 

But  before  the  sale,  the  sheriff  shall  give  notice  of  it  by  handbills,  &c,     iii.  578 

And  also  by  advertisement  in  two  newspapers,  -  -     i.  296;  iii.  578 

If  the  estate  cannot  be  sold,  the  sheriff  may  make  return  of  that  fact,        iii.  578 

In  case  of  purchase  of  land  by  several,  they  shall  hold  as  tenants  in  com- 
mon,      -  -  -  -  -  -  -  -  -     i.    280 

If  the  sheriff  return  that  the  estate  remains  unsold,  the  plaintiff  may 
have  it  valued  by  an  inquest,  and  so  much  of  it  as  will  satisfy  his 
judgment,  to  hold  as  his  free  tenement,  -  -  -    i.  290;  iii.  578 

Estate  so  delivered,  shall  be  peaceably  held  and  enjoyed,  as  fully  as  the 

defendant  might  have  held  and  enjoyed  it,      -  -  -    i.  292;  iii.  579 

In  case  of  eviction,  the  plaintiff  may  have  a  scire  facias,  to  show  cause 

why  he  should  not  have  execution,  &c,  ....  id. 

When  an  estate  for  life  is  levied,  the  sheriff  shall  ascertain,  by  an  in- 
quest, the  yearly  value,  and  make  return,        -  -  -  -Id. 

Upon  the  return,  the  plaintiff  may  have  a  liberari  facias,  to  extend  it 
according  to  the  valuation,  or  the  court  shall,  at  his  instance,  award 
a  writ  of  sequestration,  and  appoint  a  sequestrator,       -  -  -Id. 

Powers  and  duties  of  a  sequestrator,         -  -  -  -  -  Id. 

II.— 112 
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Sequestrator  may  be  required  to  give  bond,  and  be  compelled  to  account, 
&c,        ........         vol.  iii.  57!? 

Form  and  effect  of  executions  against  corporations ;  how  they  shall  be 
executed,  ........     Hi.  580 

A  writ  of  sequestration  may  be  awarded  in  certain  cases,  against  corpo- 
rations, ........  Jd. 

The  court  shall,  in  such  cases,  appoint  a  sequestrator;  his  powers  and 

duties,  ........  id. 

The  court  shall  have  power  to  make  all  orders  necessary  to  carry  the 
writ  into  effect,  and  to  give  full  relief,  and  to  enforce  them  by  writs 
in  aid  of  the  sequestrator,  or  otherwise,  ....  id. 

Testatum  writs  of  fieri  facias  may  be  issued  upon  affidavit,  &c,  with- 
out any  previous  writ,  ......     iii.  581 

Alias  and  pluries  testatum  writs  of  fieri  facias,  may  be  issued  in  certain 

cases,      ---------  Id. 

Sheriff,  on  receiving  a  testatum  writ,  shall  deliver  it  to  the  prothonotary , 
&c, Id. 

Prothonotary  shall  enter  it  upon  record,  and  re-deliver  the  writ  to  the 

sheriff,  ...  .  .  .  .  .  -Id. 

Testatum  writs  shall  be  a  Hen  on  real  estate,  during  five  years  from  the 

date  of  such  entry,         -  ....     i.295;  iii.  581 

Testatum  writs  of  capias  ad  satisfaciendum  may  be  issued,        -  -     iii.  581 

The  officer  to  whom  any  testatum  writ  shall  be  delivered,  shall  execute 

and  return  the  same,     -  -  -  -  -  -  -     iii.  582 

The  goods  and  chattels  on  premises  demised,  liable  for  the  payment  of 

one  year's  rent,  .......  Jd. 

The  officer  selling  such  goods,  shall  pay  out  of  the  proceeds,  rent,  &c, 

and  apply  the  surplus  to  the  execution  ;  proviso  as  to  costs,  -  Id. 

When  such  goods  or  chattels  shall  be  seized  in  execution,  the  proceed- 
ings shall  not  be  stayed,  without  consent  of  the  person  entitled  to 
the  rent,  --------  Id. 

No  stay  of  execution  against  constables,  when,  -  -    i.  500,  506,  509 

From  justices  of  the  peace  against  executors,  -  -  -     i.     499 

What  stay  of  execution  may  be  had  before  justices  of  the  peace,  -     i.     498 

The  court  from  which  the  execution  issued,  shall  have  power,  after  no- 
tice, to  determine  disputes  relating  to  the  distribution  of  the  pro- 
ceeds of  sale,  .......     iii.  582 

The  court  shall  direct  an  issue  to  settle  any  fact  connected  with  such 

distribution,  if  requested,  in  writing,  ....  Jd. 

The  whole  record  shall  be  returned  upon  a  writ  of  error,  and  persons 
aggrieved  by  the  decree  of  distribution,  may  take  exceptions,  &c,    -  Id. 

Any  person  aggrieved  by  a  decree  of  distribution,  may  appeal  within 

twenty  days,  to  the  supreme  court,       .....  Id. 

If  a  writ  of  error  be  not  taken  within  twenty  days,  the  court  may  order 

the  money  to  be  paid,  according  to  the  decree,  -  -  -Id. 

Persons  suing  a  writ  of  error,  or  appealing,  shall  make  affidavit,  and 

give  security,     --------  Id. 

The  court,  in  case  of  a  writ  of  error  or  appeal,  may  order  the  investment 

of  the  fund,  or  payment  to  distributees,  upon  real  security,  -     iii.  583 

The  officer  shall  pay  the  surplus  of  the  proceeds  to  the  debtor,  -  Id. 

The  officer  making  sale  of  real  estate  shall  return  his  writ,  and  give  the 

buyer  a  deed,  acknowledged  in  court,  ....  Jd. 

Purchasers  may  have  the  judgment  and  process  fully  recited  in  the 
deed,  and  certified  so  to  be  by  the  prothonotary,  and  such  deed  shall 
be  good  evidence  of  the  judgment  and  process,  ...  Jd. 

Acknowledgement  of  deeds,  how  made  and  where  made,  -  -  Id. 

Notice  of  such  acknowledgement  to  be  given,     ...  -     iii.  584 

May  be  made  before  the  return  day,  when  upon  testatum  process,         -  Id. 

But  in  such  case,  the  officer  shall  return  the  process  immediately  after 

the  acknowledgement  of  the  deed,        ------       "     Id. 

The  court  applied  to,  to  take  an  acknowledgement  on  testatum  process, 
may  inquire  into  the  regularity  of  the  sale,  and  distribute  the  pro- 
ceeds. &c.,         -  -  -  -  -  -  -  -Id. 
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EXECUTION— continued. 

Sheriffs  may  continue  and  complete  proceedings  begun  by  their  prede- 
cessors, by  making  sale,  and  a  deed  of  the  estate  levied,  -  vol.  iii.  584 

In  case  the  former  sheriff  die,  or  go  out  of  the  office,  after  sale,  the  suc- 
cessor may  make  a  deed,  -  Id. 

Duty  of  the  succeeding  sheriff  in  such  case,  and  the  effect  of  his  deed,     iii.  585 

Sheriffs  making  sale,  required  to  perfect  title  in  cases  of  defective  or  in- 
formal execution  of  sheriffs'  deeds,        -  Id. 

Purchaser,  after  deed  executed  to  him,  may  give  notice  to  the  defendant, 

and  require  him  to  surrender  the  possession  within  three  months,      -'  Id. 

If  the  defendant  refuse  to  deliver  the  possession,  the  purchaser  may  ap- 
ply by  petition,  to  two  justices  of  the  peace,  &c,         ...  Id. 

The  justices  to  issue  their  warrant  to  the  sheriff  to  summon  a  jury,  and 

also  the  defendant,         .----..  Id. 

If  the  defendant  make  default  of  appearance,  the  justices  shall  require 
proof  of  the  service,       ...--..     iii.  586 

If  the  defendant  appear,  or  was  duly  summoned,  the  justices  and  jury 

shall  proceed,  &c,         -------  Id. 

Justices  shall  make  a  record  of  the  required  facts,  if  found,  and  award 

the  possession,  .......  Id. 

If  the  jury  find  for  the  purchaser,  they  shall  assess  damages  for  deten- 
•      tion,        --.-.....  Id. 

Justices  shall  then  issue  their  warrant  to  the  sheriff,  to  deliver  posses- 
sion,       .........  Id. 

No  certiorari  to  be  a  supersedeas  of  such  warrant,  -  -  -  Id. 

Justices  shall  forbear  to  give  the  judgment  aforesaid,  if  the  person  in 
possession  make  affidavit  that  he  does  not  hold  under  the  defendant, 
or  that  he  holds  by  title  from  the  defendant,  before  the  judgment,  and 
enter  into  a  recognizance,  ------  Id. 

Also,  if  the  person  in  possession  makes  affidavit  that  he  holds  under  a 

third  person ;  proceedings  in  such  case,  -  -  -  Id. 

Form  of  the  oath  or  affirmation  in  such  cases,     -  iii.  587 

The  recognizance  in  such  cases,  -  -  -  -  -Id. 

If  the  recognizances  be  forfeited,  the  justices  shall  proceed  to  give  judg- 
ment, &c,  as  aforesaid,  ------  Id 

Purchaser  shall  be  deemed  landlord  to  the  tenant  in  possession,  after 

the  acknowledgement  of  a  deed  to  him,  ....  id. 

Payment  of  rent  accrued  subsequently  to  the  deed,  and  notice  by  the 
tenant  to  the  defendant  in  the  execution,  shall  not  discharge  him, 

Arms  of  militia  men,  not  to  be  taken  in  execution,  -  *  - 

After  sale,  sheriff  to  give  purchaser  a  deed,  -  - 

Writs  of,  may  be  issued  by  orphans' court, 

Provisions  of  former  act  extended,  ..... 

Judicial  decisions  relating  to,        - 

No  execution  to  issue  in  action  for  legacy  until  security  be  given, 

Against  executors,  proceedings  to  be  stayed,  if  personal  estate  insuffi- 
cient, till  application  to  orphans'  court  for  sale  of  real  estate, 

Not  to  issue  against  executor  or  administrator  on  judgment  against  de- 
cedent without  scire  facias,       ...... 

Shall  be  suspended  by  writ  of  error,  and  bail  entered,  when, 

Proceedings  on  mortgages  by  scire  facias,  &c,  ... 

Lien  of  mortgage  prior  to  all  other  liens,  not  affected  by  sale  on  execu- 
tion,       ----..... 

When  lien  of  execution  from  justice  commences,  ... 

EXECUTORS. 

See  Orphans'  Court.     Administrators'  and  Registers'  Courts. 

Nature  of  bonds  given  by  executors,  administrators,  &c,  i.  669,  670;  ii.  205 

To  give  notice  to  creditors,           -            -             -            -  -            -     ii.  205 

Cause  appraisement  to  be  made,                -             -            -  -             -     ii.  206 

To  exercise  certain  powers  given  by  will,            -            -  -    i.  302;  ii.  207 

Balance  due  by,  certified  to  common  pleas,  to  constitute  a  lien,      i.  675;  ii.  296 

Not  to  be  appointed  guardians,     -  -     ii.  388 
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EXECUTORS— continued. 

Accounts  how  presented,  &c,      -  vol. i.  669,  071,  672,  675,  764 

When  he  may  be  discharged,        ...... 

May  make  deed  lor  property  sold  by  their  predecessors, 

Oath  of  executors,  -  - 

Not  an  inhabitant  of  this  commonwealth,  to  give  bond,  &c, 

When  executor  shall  renounce  the  trust,  - 

When  executor  is  a  minor,  ...... 

Shall  cause  appraisement  to  be  made,      -.-•--.- 

Additional  inventory,  &c,  when  to  be  made,      .... 

Separate  account  of  articles  exempt  from  execution,       ... 

Bonds,  &.c,  to  be  included  in  the  inventory,       .... 

Debts  due  by  an  executor  to  be  included,  .... 

Rents  accruing  to  tenant  for  life  to  be  included,  - 

Arrearages  of  rent  charge,  &c.,  to  be  included,  ... 

Estates  for  life  of  another  to  be  included,  -  - 

Allowance  to  be  made  to  appraisers,         - 

Vendue  or  auction  list  to  be  filed  in  registers' office, 

To  exercise  certain  powers  given  by  will,  but  only  under  the  directions 
of  the  orphans'  court,  ...... 

To  whom  a  naked  authority  is  only  given,  to  have  the  same  power 
as  if  the  estate  were  devised  to  them  for  the  purpose,  -    i.  301  ; 

Surviving  and  acting  executors  to  have  the  same  power  as  all  the  exe- 
cutors might  have,  .....  i.  302 

Duty  of  executors,  &c,  to  execute  deed,  -  -         i.  159,  163; 

Purchaser  on  a  sale  by  an  executor  under  a  power  in  a  will,  may  pay 
the  money  into  the  orphans'  court,  and  thereafter  shall  not  be  bound 
to  see  the  application  of  the  money,      -  .  -  -  -  -  Id. 

When  personal  estate  is  insufficient,  executors,  &c,  to  proceed  under 

directions  of  the  orphans'  court,  to  sell  real  estate,      ...  Id. 

Order  of  paying  debts,       -------  Id. 

Certain  debts  not  to  be  paid  until  the  end  of  the  year,     -  -  -     ii.  209 

Provision  where  the  land  of  the  decedent's  domictl  gives  any  preference 

over  the  citizens  of  this  state,     -  -  -  -  -  -     ii.  209 

Executors,  &c,  may  become  party  to  an  action,  &c,  and  prosecute  or 
defend  the  same,  ......      i.  300; 

Executors,  &c,  may  be  compelled  to  become  party  to  an  action,    i.  300; 

Powers  of  executors,  &c,  to  commence  and  prosecute  personal  ac- 
tions,     --.----.. 

Executors,  &c,  to  recover  arrears  of  rent  charge,  -  -      i.  162: 

Executors,  &c,  of  tenant  for  life,  to  recover  rent  in  certain  cases, 

Actions  by  or  against  executors,  &c,  not  to  abate  by  death,  &c,  of  any 
of  them,  -  -  -  -  -  -  -i.  302; 

Execution  not  to  issue  upon  any  judgment  against  a  decedent,  without 
a  scire  facias  to  his  executors,  &c,      ----- 

In  all  executions  against  executors,  &c,  if  the  personal  assets  are  in- 
sufficient, proceedings  to  be  stayed  until  application  is  made  to  the 
orphans' court  for  sale  of  real  estate,     ----- 

The  court  may  compel  the  executor,  &c,  to  make  such  application,     - 

Omission  or  failure  to  plead  or  reply,  not  to  prejudice  an  executor,  &c, 
or  a  creditor  in  respect  to  the  assets,     - 

Distribution  not  to  be  compelled  until  after  one  year,     ... 

How  distribution  to  be  made  in  the  orphans'  court,         ... 

After  six  months,  further  distribution  to  be  made,  ... 

Distributee  to  give  security  to  refund,      ..... 

Real  estate  sold  under  proceedings  in  the  orphans'  court  in  partition, 
after  two  years  not  to  be  liable  for  the  debts  of  the  intestate, 

Executors,  &c,  to  give  security  before  selling  real  estate  under  order 
of  orphans' court,  ....... 

Executors,  &,c.  refusing,  &c,  to  sell,  another  person  to  be  appointed  to 
do  it,       - 

Distributee  of  such  proceeds  to  give  security  to  refund, 

Provision  for  the  case  of  a  tenant  for  life,     "        - 

To  pay  legatees  under  direction  of  orphans'  court, 
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Pecuniary  legacies  to  abate,  pro  rata,  where  deficiency  of  assets,  vol.  ii.  214 

Provision  for  the  case  of  a  legacy  for  life,  -  -  -  -     ii.   214 

Action  at  law  may  be  brought  against  executors  for  a  legacy,      -      i.  565;  ii.  214 
Legacies  to  be  payable  after  a  year,  unless  otherwise  provided  in  the 

will,         -  -  -  -  -  -  -  -  -Id. 

Legatee  to  give  security  to  refund,  -----  Id. 

On  the  plea  of  the  want  of  assets,  an  account  to  be  taken  in  the  or- 
phans' court,      ........  Id. 

If  the  executor  plead  any  other  plea,  he  may  yet  aver  want  of  assets 

after  judgment,  -  -  -  -  -  -  -     ii.  215 

If  it  shall  appear  that  there  are  no  assets,  &c,  the  legatee  to  be  non- 
suited,   ---------  Id. 

Provisions  for  costs  in  certain  cases,         -----  Id. 

Executors,  &c,  making  distribution  or  paying  legacies,  and  taking  se- 
curity as  before  provided ,------  Id. 

Executors,  &C,  may  distribute,  &c,  without  application  to  the  court, 

but  at  their  own  risk,     -------  Id. 

Proceedings  where  a  legacy  is  charged  on  real  estate,     -  Id. 

Proceedings  where  such  real  estate  is  in  another  county,  -  -  Id. 

Such  legatee  to  give  security  to  refund,     -  -  -  -  -     ii.   216 

Executors,  &c,  to  deduct  collateral  inheritance  tax,       -  Id. 

Provision  where  the  legacy  is  given  for  a  limited  period,  -  -  Id. 

Executors,  <fcc,  to  pay  the  tax  to  the  county  treasurer,  -  -  Id. 

To  give  notice  to    county  commissioners  of  real  estate   liable  to  the 

tax,  ---------  Id. 

To  give  notice  to  corporation  of  any  devise  or  bequest  to  them,  -    ii.   217 

Provisions  relative  to  executors  extended  to  administrators  with  the  will 
annexed,  --------  Jd. 

Acts  done  bona  fide  by  an  administrator  to  be  valid,  although  a  will  be 

afterwards  discovered,  ....-_  Jd. 

Suits  to  be  brought  against  sureties  on  administration  bonds  in  seven 

years,      -  -  -  -  -  -  -  -  -i.    671 

Releases  of  legacies,  &c,  to  be  in  writing,  -  -  -  -     i.    207 

On  removal  of  executors,  letters  testamentary  to  be  vacated,     -  -     i.    303 

When  debtors  are  appointed  executors,  and  revival  of  judgment  against 

them,      -  -  -  -  -  -  -  -  -     i.    303 

On  non  appearance  of  executors,  judgment  by  default,  -  i.  300,  301 

When   executors,  &c,    may  appeal  from  the  registers'  and   orphans' 

courts,    -------        i.  408,  669,  674,  778 

Minors  bound  by  receipts  of  executors,  -  -  -  -     i.    669 

Executors,  &c.,  shall  put  money  out  to  interest,  -  i.  668,  675,  676 

When  executors,  &c,  commit  waste,  to  give  security,  -  i.  667,  670 

Executions  from  justice,  to  issue  for  what  assets,  -  -  -     i.    499 

Duty  of  executors,  &c,  of  guardian  of  the  poor,  -  -  -     i.     729 

When  executors  are  likely  to  prove  insolvent,  or  neglect  to  perform 

duty,  compellable  to  give  security,       ...  -  i.  667,  670 

Executrix   married,   or  about  to  be  married,  may  be  required  to  give 

security  to  orphans'  court,        -  -  -  -  -  -     i.    668 

EXEMPTS. 

Certain  offices  and  employments  to  exempt  from  militia  duty,      i.  599,  600,  640 
Exempts  for  one  year,  to  whom  to  pay  fines,     -  -  -  -     i.    632 

FACTORS. 

Consignee  of  merchandize  to  have  a  lien,            -            -            -  -  ii.  219 

Not  if  consignee  have  notice  that  consignor  is  not  actual  owner,  -  Id. 

Consignee  or  factor  may  pledge  merchandize,     -            -            -  -  Jd. 

Pawnee  to  have  right  of  factor,  and  no  more,     -            -            -  -  ii.  220 

Actual  owner  may  recover,          -             -            -            -            -  -  ii.  230 

Consignee  or  factor  pledging  merchandize  for  his  own  purpose  liable 

to  fine  and  imprisonment,         -            -            -            -            -  -  ii.  220 

Judicial  decisions  relating  to,       -            -            -            -            -  -  ii.  221 


vol.  i. 

582 

-  i. 

588 

-  i. 

304 

i.  305 

311 

-  ii. 

364 

-  i. 

312 

32C ;  ii 

223 

i.  309 

326 

-  i. 

315 

-  i. 

317 

918  GENERAL  INDEX  TO  PURDON'S,  AND 

(Note. — In  this  Index,  Purdon  is  designated  as  vol.  i.,  and 

FALSE  IMPRISONMENT. 

When  actions  of  false  imprisonment  to  be  brought, 
In  what  case  double  damages  can  be  recorded, 

FEES. 

What  fees  shall  be  allowed  to  the  secretary  of  the  commonwealth, 

To  the  secretary  of  the  land  office  and  surveyor-general, 

To  appraisers  on  unseated  land,  - 

To  the  attorney-general,  ..... 

To  register,  -  -  -  -  -  -  -      i. 

To  recorders  of  deeds,      ------ 

To  the  clerk  of  oyer  and  terminer,  - 

To  the  clerk  of  the  quarter  sessions  and  mayor's  court, 

To  constable,         -  -  -  -    *        -     i.  308,  311,  321, 323;  iii.  490 

To  justices  of  the  peace  and  aldermen,  ...  i.  306,  319 

To  sheriff, i.  311,  312,  313 

To  arbitrators  and  referees,  -  -  -  -  -      i.  52 ;  iii.  490 

To  jurors  and  witnesses  and  mileage,      -  -  -  i.  321,  322  ;  ii.  348 

To  prothonotary  of  the  supreme  court  and  district  courts, 

i.  314,  315,  317,  325,  326 
To  prothonotary  of  common  pleas,  -  -  -  -  i.  315,  326 

To  coroners,  -  -  -  -  -  -  -  -     i.    310 

To  mayor  and  recorder  of  Philadelphia,  .  .  .  .  .  Id. 

To  county  treasurer,  -  -  -  -  -  -  Id. 

To  inspectors  of  bark,  butter,  lard,  spirits  and  powder,  -  i.  322,  323 

To  inspector  of  lumber,     -  -  -  -  -  i.  323,  325 

To  inspector  of  corn,  salt  and  salt  provisions,      -      i.  136,  323,  324  ;  ii.  266,  268 
On  warrants  and  patents  from  land  offices,  -  -  -  -     i.     311 

Table  of  fees  to  be  put  up  in  offices,         -  -  -  -  -     i.    322 

Penalty  on  extortion,        ------  i.  311 ,  322 

On  writs,  mortgages,  wills,  &c,  for  the  use  of  commonwealth,  i.  325,  326 

Of  inspectors,        ...  -  ii.  265,  266,  267,  269,  270,  274 

Officers  taking  unlawful  fees  liable  to  indictment,  -  -  -     ii.   223 

Prosecutions  within  one  year,      -  -  -  -  -  -     ii.  223 

Of  register,  ....  -     i.  326;  ii.  223 

How  collected,      ------  -     ii.  224 

Of  sheriff  on  a  struck  or  special  jury,       -  -     ii.   224 

Judicial  decisions  relative  to,        -  -  -  -  -  -     ii.  225 

To  attorneys  at  law,  -  -  -  -  -  -     i.     312 

Of  inspector  of  flour,         ...  .  -  -     ii.     68 

Of  inspector  of  provisions,  -  -  -  -  -     ii.  266 

To  notary  public,  -  -  -  -  -  -  -     i.    308 

Of  jurors,  and  mileage,     -  -  -  -  -  -  -     ii.   348 

Of  sheriff,  on  writ  of  sequestration,  and  other  proceedings  from  orphans' 

court,     -  ....  .     ij    406 

FELONY. 

No  person  shall  compound  a  felony, 

How  accessaries  may  be  tried,      - 

How  punished,      ------- 

Court  may  send  to  jail  or  penitentiary, 

FEMALES. 

Proceedings  relative  to  females,  in  foreign  attachment, 

Defendant  in  attachment  to  give  bail  as  in  case  of  a  corporation, 

Provision  for  wives  of  absent  husband,  who  support  their  children, 

Proceedings  against  estate  of  absent  husband,     - 

May  be  licensed  to  sell  merchandize,      ...  - 

No  female  may  be  arrested  for  debt,        -  -  -     i.  59  ;  ii.  165;  iii.  573 

FEME  SOLE  TRADER. 

Wives  of  mariners,  &c,  to  be  considered  feme  sole  traders,  and  have 
certain  privileges,  -  i.  327,  328 
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FENCES. 

How  fences,  &,c,  to  be  regulated,  .... 

Fence  viewers,  how  appointed,     -  ... 

Regulation  of  fences  in  the  city  of  Philadelphia, 

FERRIES. 

Penalty  on  cutting  ropes  across  rivers, 

Vessels  or  boats  passing  up  and  down  rivers,  and  their  duty, 

FIERI  FACIAS. 

A  lien  on  goods,  &c,  only  from  time  of  delivery  to  the  sheriff,  i.  293;  iii.  575 
Writ  of,  and  capias  ad  satisfaciendum,  may  be  issued  at  same  time,  -  iii.  573 
Testatum  fieri  facias  may  be  issued  without  previous  writ,         -  -     iii.  581 

Lien  of  testatum  fieri  facias,  &c,  -  -  -         i.  293,  295  ;  iii.  581 

FINANCIAL  YEAR. 

When  closed,        -  -  -  -  -  -  -  -     ii.  426 

FINE  AND  COMMON  RECOVERY. 

When  may  be  reversed  on  writ  of  error,  -  -  -  -     i.    771 

Shall  bar  estates  tail,        ------  i.  278,  279 

FINES  AND  FORFEITURES. 

For  violating  law  relative  to  inspections,  how  recovered,  -  -     ii.   282 
Under  arbitration  law,  how  recovered,    -----     iii.  490 

Court  may  moderate  fines,  &c,                 -             -             -  -  -     i.    332 

Clerk  of  court  shall  certify  and  estreat  fines,  &c,            -  -  i.  232,  571 

Justices  of  the  peace  to  certify,  &c,        -             -            -  -  i.  331,  772 

Actions  to  recover  fines,  &c,       -            -             -            -  -  -     i.    332 

Prothonotaries,  &c,  fined  for  concealing  fines,  -            -  -  -     i.    332 

FIRE. 

Penalty  on  setting  chimnies  on  fire,         ....  i.  334,  335 

No  person  shall  set  fire  to  woods,  &c,     -           f-            -            -  -     i.    336 

Penalty  on  firing  guns,  &c,         -             -             -             -             -  -  i.    335 

Mode  of  constructing  buildings  in  Philadelphia,  material  of,      -  -  ii.   226 

Penalty  on  carrying  it  across  bridges,      -----  iii.  (595 

No  person  shall  fire  or  shoot  at  pigeons,  &c,  in  towns,              -  -  i.    382 

FISHERIES. 

Penalty  for  fishing  in  or  near  sluices  of  dams  in  Susquehanna  river,  ii.  227 

Former  act  repealed  as  to  Penn's  creek,  -  -  -  -     ii.  227 


FISH. 

Inspection  offish,  how  made, 

FLAGSTAFFS. 

Removing  or  destroying  them,  punished, 

FLAXSEED. 

How  to  be  put  up,  and  inspected, 

FLOUR. 

Inspector  and  owner  how  to  settle  disputes, 

Inspector  may  search  vessels, 

Counterfeiting  brand  marks  how  punished, 

Where  flour  liable  to  inspection, 

How  to  be  marked,  -  -  - 

Fees  for  inspection,  ... 

Oath  of  inspectors, 

Indian  corn  mixed  with  flour, 


Inspection  of  flour  in  the  western  counties,  how  regulated, 
No  inspector  or  deputy  shall  buy  and  sell  flour, 


ii.  264,  265,  266 

-    i.    807 

ii.  276,  277 
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-  i.    131 

-  i.    131 
i.  133;  ii.  62 

-  ii.     65 
i.  130,1:35,324;  ii.  68 
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135,137 
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FLOUR — CONTINUED. 

Wheat  flour  liable  to  inspection   at  Lancaster,  Columbia  and  Harris- 
burg,      -  -  -  ...  vol.  ii.    62 
But  flour  made  in  any  other  state  may  be  exported  as  the  manufacture 

of  such  state,  without  inspection,  -  -  -  -  -     ii.     62 

Flour  liable  to  inspection  shall  be  made  merchantable,  fine,  and  without 
mixture,  -  -  -  -  -  -  -     ii.     63 

Corn  meal  liable  to  inspection  shall  be  made  of  kiln  dried  corn,  &c,     -  Id. 

Sour  or  damaged  flour  may  be  exported  as  such,  ...  id. 

Wheat  flour  shall  be  packed  in  barrels  or  half  barrels,  well  made,  &c,  Id. 

Size  and  denominations  of  the  barrels,  &c.  specified,      -  -        i.  129  ;  ii.  63 

Quantity  of  flour  to  be  packed  in  each  barrel,  specified,  -  -     ii.     63 

Miller  shall  brand  the  barrels  with  the  appropriate  number  of  denomina- 
tions, under  a  penalty,  -  -  -  -  -        i.  130;  ii.  63 

Rye  flour  and  corn  meal  may  be  packed  in  such  barrels,  &c,    i.  137,  139 ;  ii.  63 
Rye  flour  and  corn  meal  may  be  packed  in  puncheons  or  hogsheads, 

well  made,  &c,  -------  Id. 

Size  of  the  puncheons,  &c.  specified,       -  -  -  Id. 

Quantity  of  flour  meal  to  be  packed  in  puncheons,  ...  Id. 

Flour  called  middlings,  how  to  be  branded,  -  -  i.  132,  145  ;  ii.  64 

Casks  containing  rye  flour  and  corn  meal  shall  be  tared  and  marked,  &c,  Id. 

Every  miller  shall  have  a  brand,  &c,      -  -  -  -  -  Id. 

Every  miller  may  brand  casks  of  wheat  flour  with  the  word  "  super- 
fine,"     ---------  Id. 

Every  miller  may  brank  casks  of  rye  flour  with  the  word  "  fine,"  &c,  Id. 

Branding  of"  superfine,"  or  "  fine,"  to  be  deemed  a  warranty,  &c,     -  Id. 

How  flour  shall  be  inspected,        ...  -  -     j.  130;  ii.  64 

Denomination  branded,  as  aforesaid,  to  be  cut  out  if  the  flour,  &c.  be 

unmerchantable,  -  -  -  -  -  -  -     ii.     65 

Casks  of  merchantable  flour  to  be  plugged  up  with  stamped  plugs,         -  Id. 

Forfeiture   for  packing  flour  or   meal  in  casks  of  any  dimensions  not 

authorized,  --------  Id. 

Penalty  for  packing  less  than  the  required  quantity  in  any  cask,  -  Id. 

Mixed  flour  to  be  condemned,  if  offered  as  wheat  flour,  &c,     -  Id. 

Penalty  for  packing  flour  in  casks  made  of  unseasoned  timber,  i.  131  ;  ii.  65 

Penalty  for  lading  flour,  &c.  liable  to  be  inspected,  and  previous  to  in- 
spection, -  -  -  -  '-  -  -  -     ii.     66 

Penalty  for  offering  to  transport  flour  or  meal  without  being  branded, 
&.c,        ---------  Id. 

Penalty  for  impressing  the  word  "  superfine"  or  "  fine,"  on  casks  re- 
moved from  the  mill,  &c.  and  befoie  inspection,  -  -  -  Id. 
Penalty  for  fraudulently  branding  or  shipping,  &c.  wheat  flour  as  super- 
fine or  rye  flour  as  fine,  knowing  it  be  inferior,  &c,                 -             -  Id. 
Penalty  for  fraudulently  branding  or   shipping,  &c.  on  merchantable 

corn  meal,  &c,  -------  id. 

Inspectors  shall,  upon  request  or  suspicion  of  unfairness,  unpack  casks 
of  flour,  meal,  &c,         -  -  -  -  -  -  -     ii.     67 

Penalty  for  marking  false  tare,  &c,  -  -  -  -  -     ii.     67 

Millers  shall   cause  their  brands  to  be  entered  with  the  clerk  of  the 

quarter  sessions  of  the  county,  &c.  under  penalty,  -        i.  132  ;  ii.  67 

Carts,  &c.  used  for  conveying  flour,  &c.  to  be  provided  with  a  good 

covering,  -  -  -  -  -  -  -  -     ii.     67 

Open  boats,  &c.  used  for  conveying  flour,  &c.  to  be  provided  with 

sufficient  tarpauling,      -  -  -  -  -  -  -     ii.     67 

Persons  unloading  flour,  &c.  to  cause  the  same  to  be  put  in  store  or 

under  a  shelter,  -  -  -  -  -  -       i.  129 ;  ii.  67 

Carriers  of  flour,  &c.  suffering  it  to  be  damaged  for  want  of  due  care, 

subject  to  a  penalty,      -  -  -  -  -  -  -     ii.     67 

Masters  of  vessels  shall  declare  in  their  manifests  the  number  of  barrels 

of  flour  meal,  &c.  to  which  inspectors  shall  have  free  access,  &c,     -  Id. 

Penalty  upon  them  in  case  of  neglect  or  refusal,  &c,     -  -  -Id. 

Fees  of  inspectors  of  flour,  -  -  -  -  -  -     ii.    68 
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FLOUR — CONTINUED. 

Inspector  may  demand  the  fees  from  the  owner,  his  agent,  factor,  or  the 

person  in  possession  of  the  Hour,          ....          vol.  ii.  08 

Fees  of  inspector  a  charge  on  the  article  distinct  from  the  price  agreed,  Id. 

Same  fees  demandable  whether  the  article  be  approved  or  condemned,  Id. 

Casks,  how  stamped,        -            -            -             -            -             -             -     i.  1312 

FORCIBLE  ENTRY. 

How  to  be  punished,         ...  -  -     i.    337 

FOREIGN  ATTACHMENT. 

Form  of  the  writ  of,  ....  .     Hi,  501 

Against  whom  such  writ  may  be  issued,  -  -  -       i.  07;  iii.  501 

Clause  of  summons  of  garnishees  to  be  inserted,  -  -       i.  67 ;  iii.  501 

When  a  clause  of  capias  may  be  inserted,  -  -  -       i.  08;  iii.  501 

Affidavit  to  be  made  before  issuing  such  writ,  with  a  clause  of  capias,       iii.  501 
How  the  attachment  is  to  be  executed  in  the  case  of  personal  property, 

i.  07;  iii.  501 
How  the  attachment  is  to  be  executed  in  the  case  of  real  estate,  -     iii.  501 

Effect  of  such  writ  upon  personal  property,  and  duty  of  the  officer, 

i.  67;  iii.  502 
Lien  of  such  writ  upon  real  estate,  and  duty  of  the  sheriff"  thereupon,         iii.  502 
Bail  to  be  given  by  garnishee  upon  a  capias,       -  -  -  Id. 

Plaintiff  may  have  judgment  at  the  third  term,  -  -  Id. 

Scire  facias  against  garnishee,      ------  Id. 

Plaintiff  may  exhibit  interrogatories  to  the  garnishee,      -  -      i.68;  iii.  503 

Rule  may  be  obtained  upon  the  garnishee  to  answer  the  interrogatories,     iii.  503 
If  garnishee  refuse  to  answer,  judgment  may  be  given  against  him,  and 

execution  may  issue,      -  -  -  -  -  -     i.  68 ;  iii.  503 

If  trial  had,  the  jury  are  to  find  what  goods  the  garnishee  had,  &c,  i.  67  ;  iii.  503 
After  verdict,  plaintiff  may  have  execution  of  the  goods  in  the  hands  of 

the  garnishee,  --.....  id. 

Plaintiff  may  also  have  execution  against  the  garnishee  as  of  his  proper 

debt,  to  be  executed  if  he  shall  refuse  to  deliver  the  goods,  &c,         -  Id. 

Security  to  restore  must  first  be  given  by  the  plaintiff,  -       i   67;  iii.  503 

Defendant  in  the  attachment  may,  at  any  time  before  the  money  is  paid, 
dissolve  the  attachment  by  entering  bail  to  the  action,  or  making  de- 
posit as  aforesaid,  -  -  -  -  -  -i.67;  iii.  504 

But  such  dissolution  not  to  have  the  effect  of  divesting  any  interest  in 

real  or  personal  estate,  acquired  by  sale  under  the  attachment,  -     iii   504 

Defendant  may,  at  any  time  before  judgment  obtained,  enter  an   ap- 
pearance, without  dissolving  the  attachment,  and  proceedings  there- 
upon,     -------  Id. 

Incase  of  an  attachment  upon  real  estate,  the  service  of  the  writ  to  have 

the  effect  of  sequestering  the  rents,      ...  id. 

Court  may  issue  a  writ  to  the  sheriff  to  collect  rents,      -  -  -Id. 

Powers  and  duty  of  the  sheriff  under  such  writ,  -  -  Id. 

How  execution  is  to  be  issued  in  such  case,         -  iii.  505 

If  the  rents  shall  not  be  sufficient,  the  plaintiff  may  have  a  fieri  facias 

against  the  real  estate,  -  ■  '-■-.-  Id, 

If  two  or  more  be  liable  to  the  plaintiff',  and  all  be  not  subject  to  a  fo- 
reign attachment,  the  plaintiff  may  have  a  writ  of  attachment  and 
summons,  -  -  -  -  -  -  -  Id. 

Plaintiff  may  have  a  clause  of  capias  when   the  defendant  is  liable  to 

arrest,     -----....  id. 

How  proceedings  may  be  had  upon  such  attachment,  and  summons  or 
capias,  --------  Id. 

How  execution  may  be  had  in  such  case,  -  iii.  506 

Power  of  the  court  to  award  execution  of  the  goods  attached  in  the  first 
instance,  ....  ....  Jd, 

Effect  of  a  plea  in  bar  of  the  whole  action,  by  one  of  such  defendants,  Id. 

May  issue  against  a  foreign  corporation,  and  proceedings  thereon,        -  Id. 

ii.— 113 
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FOREIGN  ATTACHMENT— continued. 

If  the  defendant  in  the  attachment  be  a  female,  security  to  be  given  as 

in  case  of  a  corporation,  .....  vol.  iii.  506 

Attachment  may  be  issued  against  a  person  under  sentence  of  imprison- 
ment,     ---------     iii.  506 

FOREIGN  MERCHANDIZE. 
See  Licenses. 
Dealers  in  foreign  merchandize  licensed,  -  -  -  i.  573, 578 

FOREIGN  JUDGMENT. 

Judgment  of  foreign  prize  courts  not  to  be  conclusive  evidence,  -     i.    445 

FORFEITURES. 

See  Fines  and  Forfeitures. 

FORGERY. 

Punishment  for  defacing  or  forging  charters,  wills,  grants,  bonds,  con- 
veyances, records,  ------  i.  338,  341 

Of  acknowledgements  of  deeds,   ------  Id. 

Of  gold  or  silver  coin,        -------  Id. 

Of  election  certificates  or  receipts.  -  -  -  -  -     i.    240 

Of  county  seals,  &c,         ------  i.  338,  341 

Of  bank  notes,       -  -  -     i.    339 

How  punished,     -  -  -  -  -  i.  338, 341 

FORNICATION. 

See  Bastardy. 

How  punished,  -  -  -  -  -  -  -i.    342 

Persons  convicted  may  take  benefit  of  insolvent  laws,    -  -  -     i.    395 

FOXES. 

Destruction  of,  encouraged  in  certain  counties,  -  -  ii.  229  ;  iii.  590 

Former  act  repealed  as  to  certain  counties,  -  -  -  -     ii.  231 

FRACTURES. 

Persons  with  fractured  limbs,  where  removed  to,  -  -  -     i.    745 

FRAUDS. 

And  perjuries  defined,  tfec,  -  -  -  -  -  -     i.    681 

FREEHOLDERS. 

How  to  be  sued,                 -  i.  56, 59;  iii.  615, 616 

Penalty  on  arresting  a  freeholder  for  debt,           -  -  -             -     i.      56 
Mortgage  to  the  governor,  not  to  destroy  the  privilege  of  freeholders,        i.    541 

When  judgment  against  may  be  taken  by  default,  -  -      i.  57;  iii.  619 

Persons  not  freeholders,  how  sued,           -             -  -  i.  59 ;  iii.  618 

When  privilege  of  freeholder  to  be  restored,        -  -  -            -     i.    499 

FUGITIVES  FROM  LABOUR. 

How  they  may  be  reclaimed,         -----  i.  655,  658 

GAMING. 

See  Lotteries. 

Licenses  of  tavern  keepers  forfeited,  who  allow  gaming,  -     i.  346;  ii.  375 

Penalty  for  various  kinds  of  gaming,        -  -      i.  345,  346,  348,  349 

Money  lost  not  to  be  recovered  ;  if  paid,  to  be  sued  for,  and  notes,  &c, 
given,  to  be  void,  -  -  .  -  -  -  -    i.    347 

GAOL. 

Commonwealth  divided  into  districts,      -  -  -  i.  370 ;  ii.  239,  242,  244 

Eastern  and  western  penitentiaries  regulated, 

i.  369,  370.  371,  707,  713  ;  ii.  240,  242,  244 
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GAOL — CONTINUED. 

Eastern  and  western  penitentiaries  established, 

vol.  i.  360,  3G2,  3G4,  371,  707,  713  ;  ii.  23G,  240 
Treasurer  and  auditor,       ....  i.  361,  347  ;  ii.  236,  240 

Cells  in  gaol  of  Philadelphia,  prevention  of*  contagious  disorders,  and 

removal  of  prisoners  in  case  of  pestilence,        -  -  -  i.  352,  353,  360 

Treatment  of  convicts,  time  for  working  and  materials  furnished, 

i.  352,  353,  711 
Regulations  of  interior  of  prison,  and  who  may  visit  prisoners, 

i.354,  355,  375,  708,  711,  712 
Debtors' apartment,  and  accounts  of  convicts,     -  -  -  i.  352,  356,  71 1 

Punishment  of  convicts  misbehaving,  and  escaping,       -  -  i.  354,  357 

Constables  apprehending  convicts,  -  -  -  -  -     i-    357 

Malefactors  in  respective  counties,  how  treated,  -  -  -     i.    356 

Removal  of  convicts  to  Philadelphia,       -  -  -  -  -     i-    357 

Witnesses,  how  committed,  -----  i.    368 

.    Inspectors  of  prisons  in  Philadelphia  to  erect  stepping  mills,      -  -     i.    369 

Inspectors  of  the  eastern  and  western  penitentiaries  may  discharge  con- 
victs when  terni3  are  out,  in  certain  cases,       -  -  -  -     ii.  234 

Inspectors  of  the  eastern  penitentiary  authorized  to  construct  four  hun- 
dred cells,  -  -  -  -  -  -  -  -     ii.  234 

County  commissioners  of  Philadelphia  to  loan  inspectors  a  certain  sum, 

and  receive  certificates,  -  -  -  -  -  -     ii.  235 

Convicts  in  the  eastern  district,  how  sentenced,  -  -  -Id. 

Convicts  sentenced  for  less  than  one  year  to  be  punished  in  the  county  jail,    Id. 
Convicts  hereafter  sentenced,  to  be  removed  to  the  penitentiary  at  the 

expense  of  the  county,  -  -  -  -  -  -     ii.  236 

Time  for  the  removal  of  the  prisoners  by  the  inspectors  of  the  Philadel- 
phia jail,  --------  Id. 

Compensation  of  county  auditors  for  settling  the  accounts  of  the  eastern 
and  western  penitentiaries,       ------  Id. 

New  prison  to  be  erected  in  Philadelphia  on  the  principle  of  separate 

confinement,  ------  ii.  236, 237 

Keeper  of  the  jail  of  Philadelphia  shall  furnish  the  deputy  attorney- 
general  monthly  with  a  statement  of  the  prisoners  in  his  custody,     -     ii.   239 
Presiding  judges  to  proceed  as  under  writs  of  habeas  corpus,     -  -  Id. 

Inspectors  of  western  penitentiary  to  construct  additional  cells,  -  Id. 

Appropriation  to  complete  the  eastern  and  western  penitentiaries,         -     ii.   240 
Counties  to  be  exonerated  from  charge  for  convicts'  support,  when,     -  Id. 

Penitentiary  accounts  to  be  adjusted  by  accountant  office  of  state,         -  Id. 

Portions  of  prior  acts  repealed,  -  Id. 

Commissioners  authorized  to  borrow  additional  sum.      -  Id. 

Certain  property  pledged  to  loan  holders,  -  -  -  -     ii.  241 

Duty  of  county  commissioners  of  Philadelphia,  -  -  -     ii.   241 

Moneys  arising  from  sale  of  certain  prisons  to  be  applied  to  pay  off 
loans,  -  -  -  -  -  -  -  -     ii.   242 

Counties  transferred  from  western  to  eastern  district,  -  -  Id. 

Certificate  of  state  stock,  under  act  of  March  28,  1831,  to  be  signed  in 
the  usual  form,  -------  Id. 

Commissioners  of  Alleghany  county  authorized  to  sell  property  and 
erect  buildings,  -------  Id. 

Plan  of  prison,       --------  /^, 

Commissioners  authorized  to  borrow  money  to  erect  certain  prisons  in 

Philadelphia,      -  -  -  -  -  -  -     ii.   243 

Count}' commissioners  to  provide  for  payment  of  interest,         -  -     ii.  243 

Commissioners  authorized  to  borrow  at  a  rate  not  exceeding  six  per 
cent,       -  -  -  -  -  -  -  -  -     ii.  244 

Number  of  cells  in  the  western  penitentiary  to  be  increased,     -  -  Id. 

Third  section  of  the  act  of  April  23,  1829,  repealed,        -  -  -  Id. 

Wardens  to  receive  persons  convicted  in  United  States  courts  within 

the  state,  ------  i.  351,  362;  ii.  244 

Philadelphia  county  prison  to  be  managed  by  a  board  of  inspectors; 

how  appointed,  -  -  -  i.  361, 707, 708 ;  ii.  244 
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GAOL — CONTINUED. 

Duties  of  the  inspectors.  -    vol.  i.  356,  359,  708 ;  ii.  245  ;  iii.  59ii 

Visiting  inspectors,  their  duties,  -  -  -  -  -     ii.   245 

Superintendent,  and  his  duties,  -  -  -  -  -     ii.  246 

Matron,  where  to  reside,  -  Id. 

Duties  of  the  keepers,        -------  Id. 

Duties  of  physician,  ....  i.  366,  710 ;  ii.  247 

Communication  with  prisoners,  -  -  -  -  -     ii.  248 

On  reception  of  prisoners,  physician  to  examine,  -  -  -     ii.  248 

Property  restored  on  discharge,  -  -  -  -  -     ii.   249 

Persons  not  convicts,  confined  in  said  prison,      -  i.  359,  392;  ii.  249 

On  deficiency  of  funds,  orders  to  be  drawn  on  treasurer  of  county,       -  Id. 

Sentence  for  a  term  less  than  two  years  to  county  prison,  -  -  Id. 

Conviction  of  vagrants  and  disorderly  persons,  -  ii.  250;  iii.  592 

Removal  of  prisoners  from  Arch  street  prison,  -  -      i.  3G8;  ii.  250 

Removal  of  prisoners  from  Walnut  street  prison,  -  -  -  Id. 

Commissioners  may  borrow  an  additional  sum,  --"".-  Id. 

On  removal  of  prisoners,  powers,  &c  transferred,  -  -  -     ii.  251 

Manufacturing  accounts  to  be  kept,  ...  iii.  592 

GAOLERS. 

Duty  of,  if  any  person  confined  appears  to  be  a  lunatic,  -  iii.  057,  658 
Punishment  of,  for  extortion,  cruelty  and  partiality,  -  -  i-  350,  356 
Shall  furnish  calendars  of  prisoners,  ....  i.  357  ;  ii.  239 
Not  to  keep  tavern,  nor  sell  spirituous  liquor  to  prisoners,  -  -  i.  351 
What  penalty  on  permitting  prisoners  to  escape,  and  on  refusing  to  re- 
ceive certain  persons  committed,  -  -  -  -  i.  357, 770 
Salary,  and  fees  of  insolvent  debtors,  to  be  paid,             -            -  i.  369,  389 

GARNISHEE. 

Scire  facias  against,  -------     iii.  502 

Time  when  garnishee  in  foreign  attachment  is  to  appear,  -            -     i.      68 
Mode  of  ascertaining  what  property  in  garnishees'  hands ;  interroga- 
tories to  be  propounded,             -             -             -             -  -             -     i.       68 

Clause  of  capias  against,  in  foreign  attachment,               -  -       i.  69;  iii.  501 

Also  in  domestic  attachment,        -             -                           -  -       i.  72;  iii.  508 

In  what  cases  execution  to  issue  against  goods  of,          -  -      i.  68;  iii.  503 

GEOLOGY. 

Governor  to  appoint  a  state  geologist;  his  duties,  -  -         iii.  594,  595 

GERMAN  REDEMPTIONERS. 

See  Passengers. 

Remedy  of  redemptioners  against  masters,  slaves,  or  apprentices,         -     i.      43 
Office  for  registering  German  passengers,  established,  -  -     i.     686 

Indentures  of  redemptioners,  and  schooling  of  minors,  -  -     i.    687 

GOOD  BEHAVIOUR. 

Who  may  be  bound  over  to  be  of  good  behaviour,  -  -  -     i.    853 

GOVERNOR. 

Shall  appoint  inspectors  of  tobacco,         -  -  -  -  -  ii.  260 

Shall  appoint  inspectors  of  flour,  spirits,  &c,  -  -  -  -  ii.  277 

Shall  appoint  judges  of  supreme  court,  -  -  -  -  ii.  302 

Shall  appoint  judges  of  common  pleas,  -  -  -  -  ii.  306 

Shall  provide  positive  standards  of  length,  measures  and  weight,  -  ii.  464 

Shall  preserve  the  standards,        -            -  -  -  -  -  ii.  465 

GRAIN. 

Standard  weight  of  grain  prescribed,       -  -  -  -  -    L   874 

GRAND  JURY. 

Venire  for  a  grand  jury  ;  form  of  it,         -  -  -  -  -    ii.   343 
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GRAND  JURY— continued. 

One  writ,  or  separate  writs  of  venire  may  be  awarded,  returnable  be- 
fore the  same  judges  holding  a  court  of  quarter  sessions  and  oyer  and 
terminer,  -  -  -  -  -  -  vol.  ii.   344 

Witnesses  marked  in  indictment,  to  be  sworn  by  grand  jury,  -     i.     491 

GRANT,  BARGAIN  AND  SELL. 

Operation  of  the  words  "  grant,  bargain  and  sell,"  -  -  -     i.    196 

GRATES. 

Digging  vaults  in  streets  of  Philadelphia,  and  placing  grates  over  them, 

i.  886,  887 
How  expense  of  repairing  shall  be  paid,  -  -  -  -     i.    887 

GROUND  RENT. 

Executors  and  administrators   may   release   ground   rent,   in   certain 

cases,  -  -  -  -  -  -  -  -     i.    162 

GUARDIANS. 

See  Orphans'  Court. 

Who  may  be  guardians,  and  how  appointed,       -  -  i.  668,  669;  ii.  388 

Their  duties,  liabilities,  &c,         -  -  -  ii.  380, 403 

When  they  may  be  dismissed,      -  -  -  -  -  ii.  390,  393 

Notice  to  be  given  to  guardians  of  all  proceedings  touching  or  affecting 

the  interest  of  minor's  estate,  ....  ii.  211,  402 

Guardian  shall  file  an  inventory  and  account,    -  -  i.  669,  672 ;  ii.  389 

When,  and  where  he  shall  settle  his  account,     -  i.  669,  672,  675 ;  ii.  389 

When  moneys  shall  be  invested — what  interest  shall  oe  paid, 

i.  668,  675,  676  ;  ii.  390,  391 
When  real  estate  may  be  sold  or  mortgaged,       -  -  -  ii.  394,  395 

May  appeal  from  judgment  of  justice  or  awards  of  arbitrators  without 

paying  costs  or  giving  security,  ..-_■.,- 

Judicial  decisions  relating  to, 
Father  may  make  a  testamentary  guardian,         - 
Guardian  ad  litem  to  be  appointed,  when  real  action  brought, 
May  petition  court  to  bind  out  minors,  - 

Bonds  and  security  of  guardians,  i. 

Remedy  for  sureties,  in  bonds  of,  - 

Minors  bound  by  their  receipts,  ..... 

When  may  appeal,  -  -  - 

May  sell  real  estate,  ------- 

When  may  release  rents,  ------ 

GUARDIANS  OF  THE  POOR. 

See  Poor. 

HABEAS  CORPUS. 

Judges  of  courts  in  Philadelphia  to  proceed  with  persons  in  custody  as 

under  writs  of  habeas  corpus,  -  -  -  -  -     ii.  239 

When  to  be  granted,  and  by  whom,         -  -  i.  372,  376,  452,  466,  473 

How  writ  to  be  served,     -  -  -  -  -  -  -i.    375 

Who  may  have  the  benefit  of  habeas  corpus,       -  -  -  i.  374,  375 

Suits  may  be  removed  by  habeas  corpus,  -  -  -   i,  267,  268,  269 

Penalty  for  refusing  to  award  writ;  when  sued  for,        -  -  i.  374,  376 

Duties  of  officers,  &c,      -  -  -  -  -  -  -     i-    374 

When  prisoners  may  be  discharged  who  have  not  been  tried,    -  -     i.    373 

When  person  may  not  be  removed  by  habeas  corpus,  &c,         -  -     i.    373 

HABITUAL  DRUNKARDS. 

•See  Lunatics  and  Drunkards. 

HIGH  TREASON. 

How  high  treason  against  the  state  of  Pennsylvania  to  be  punished,     -     i.    858 
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HIGHWAYS. 

See  Roads  and  Bridges. 

Punishment  for  obstructing  the  highway,  -  -  -  vol.  i.    846 

Carters  liable  to  penalty  for  putting  wagons  in  road  at  night,     -  -     ii.  385 

HOGS'  LARD. 

See  Butter. 

Liable  to  inspection,  where  and  how,  -  -  -  ii.  266, 267 

HORSE  RACE. 

Person  may  receive  money  back  lost  at  horse  racing,     -  -  -  i.  379 

Notes,  &c.  void,  when  consideration  shall  be  for  wagers  and  bets,  -  i.  379 

How  horse  racing  punished,         -  -  -  -  -  -  i.  377 

HORSES. 

When  horses  running  races  shall  be  forfeited,                  -  -  i.  377,  379 

Regulation  as  to  selling  horses  at  auction,  -             -  -  -  i.  86,  89 

Innkeepers, &c,  have  alien  on  horses  kept,  -            -  -  -     i.    597 

HORSE  STEALING. 

Or  of  being  accessary  before  the  fact,  how  punished,  -  -  i.  381,  707 

How  accessary  after  the  fact  shall  be  punished,  -  -  -     i.    669 

Rewards  for  apprehending  horse  thieves,  how  paid,  -  -  -     i.    381 

When  person  accused  may  be  bailed,       -             -  -  -  -     i.    380 

HOUSES. 

When  mechanics  shall  have  a  lien  on,     -  -  -  -     i.  595;  iii.  662 

Regulations  as  to  building  houses  in  Philadelphia,  -  -  -    i.    884 

HUNTING. 

Regulations  as  to  killing  deer,      -  -  -  -  -  -     i.    382 

HUSBAND  AND  WIFE. 

See  Divorce. 

May  convey  the  estate  of  the  wife,  -  -  -  -  -     i.    197 

Settlement  of  the  wife,  when,      -----  i.  720,  731 

Manner  of  vesting  in  husband  wife's  share  in  estate  of  decedent,  -     ii.  400 

Choses  in  action  of  insolvent's  wife,  not  to  vest  in  trustees,       -  -     iii.  602 

Mode  and  form  of  acknowledgement  of  deeds  by,  i.  197,  202,  203,  205,  206 

When  husband  deserting  his  wife,  -  -  i.  312,  328,  724,  742 

When  wife's  relations  shall  be  supported  by  husband,  -  -     i.    742 

Husband  may  be  administrator  of  his  wife,         -  -  -     i.  400;  ii.  434 

IMPRISONMENT. 

Actions  for  false  imprisonment,  when  to  be  brought,  -  -            -     i.    582 

Double  damages  recoverable  in  certain  cases,     -  -  -            -     i.    588 

When  persons  to  be  imprisoned  twenty-five  years,  -  •                       -     i.    702 

Abolished  for  sums  less  than  5  dollars  34  cents,  -  ii.  201,  256;  iii.  573 

Of  females  for  debt  abolished,      -            -            -  -  i.  59;  iii.  573 

IMPRISONMENT  FOR  LIFE. 

When  imprisonment  for  life  to  be  inflicted,         -  -  -      i.  705,  702,  n. 

INCEST. 

What  is  incest,      -  -  -  -  -  -  -  -i.    383 

How  punished,      -  -  -  -  -  -  -  -i.    383 

INDEX  BOARDS. 

Penalty  for  destroying  or  injuring,  -----     iii.  695 

To  be  erected  by  supervisor  of  highways,  -  -  -     i.  800;  iii.  694 

To  be  kept  in  repair,         ---.,.-    i.  805;  iii.  694 
Dockets  and  records  to  be  indexed,  i.  475,  476 
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INDIAN  CORN. 

Meal  how  packed,  &c, 
Fees  for  inspection,  &c. 


vol.  i.  137,  139;  ii.  63 
i.  323,  324  j  ii.  68 


INDICTMENT. 

Removal  of  indictments  to  the  supreme  court,  how  regulated,  iii.  628,  629 

Error  in  jury  process  not  to  vitiate  verdict,  -  -  -  -     i.    450 

Plea  of  not  guilty  entered  when  prisoners  stand  mute  on  arraignment,      i.    385 
Persons  on  bail  may  have  free  communication  with  the  counsel,  -     i.    386 

Tippling  houses  to  be  indicted,     -----     i.  570 ;  ii.  568 
In  all  cases  the  prosecutor  may  be  a  witness,       -  -  -  -     i.    386 

Promoting  and  attending  masquerades,  indictable,  -  -  -     i.    592 

Indictments  found  in  quarter  sessions,  for  officers  not  triable  in  that 

court,  to  be  certified  into  oyer  and  terminer,  -  -        iii.  632,  633 

No  person  obliged  to  answer  to  indictment  unless  name  of  prosecutor 

be  inserted  thereon,        ------  i.  384,  350 

Costs  on  indictment,  how  paid,     ...  -  -  i.  385,  387,  576 

Warrants  against  persons  indicted,  -  -  -        i.  679,  698  ;  iii.  633 

When  prisoners  indicted  shall  be  tried  or  discharged,      -  -  -    i.    373 

INDORSEMENT. 
See  Assignment. 

INFANTS. 

See  Orphans'  Court. 

INFORMALITY. 

In  pleading  may  be  amended  by  parties,  on  or  before  the  trial,  -     i.    441 

INNS. 

See  Licenses  and  Innkeepers. 

INNKEEPERS. 

See  Licenses. 

Have  a  lien  on  horses  delivered  to  them  for  keeping,      - 

Courts  in  Philadelphia  may  license  keepers  of  oyster  cellars, 

Persons  licensed  under  the  general  law,  not  confined  solely  to  tavern 
keeping,  -------- 

Courts  of  quarter  sessions  and  mayors'  courts  may  grant  licenses  for  tav- 
erns and  inns,  .-  - 

Such  licenses  may  be  granted  in  Philadelphia  at  any  term  of  the  courts, 
but  in  other  counties  only  at  the  first  or  second  term  of  the  court  in 
the  year,  .----... 

No  inn  or  tavern  shall  be  licensed  unless  necessary  to  the  public, 

Licenses  can  be  granted  only  upon  a  certificate  of  twelve  citizens  of 
the  good  repute,  &c,  of  the  applicant,  and  the  sufficiency  of  his  ac- 
commodation,    -------- 

No  court  shall  grant  a  license  unless  they  shall  bs  satisfied  of  the  fit- 
ness of  the  applicant,  &c,  ------ 

Commissioners  of  the  counties  shall  send  their  precept  to  the  assessors, 
to  return  the  names  of  all  innkeepers,  &c,  and  of  persons  desirous 
to  become  such,  with  the  valuation  of  the  rental  of  every  inn,  or  tav- 
ern,        -----  ... 

Assessors  shall  execute  such  precept,  and  make  return  of  it  to  the  com- 
missioners,        -  -  -  -  -  -- 

Commissioners  shall  adjust  the  valuations  so  made,  and  compute  .the 
price  of  each  license  thereon,  and  deliver  it  to  the  clerk  of  the  proper 
court,     ---------  Id. 

Every  person  intending  to  apply  for  a  license,  shall  designate  to  the 

assessors  the  property  he  intends  to  occupy  as  a  tavern,         -  -  Id. 

The  price  of  a  license,      -------  Id. 

Shall  be  fixed  by  the  judges,  if  no  valuation  of  the  rental  has  been  made ,    ii.  374 
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INNKEEPERS— continued. 

Said  courts  may  grant  licenses  to  sell  spirituous  or  vinous  liquors,  to 

persons  who  may  combine  with  it  any  other  business,  -  vol.  ii.  374 

May  not  grant  such  licenses  to  the  owners  or  managers  of  a  theatre  or 

circus,  ....----  Id. 

Clerks  of  the  courts  shall  make  out  and  deliver  all  such  licenses  to  the 
treasurers  of  the  counties,  and  transmit  a  list  of  the  names  of  the  per- 
sons to  whom  granted,  to  the  auditor-general,  -  -  -    .       Id. 

Treasurers  shall  deliver  the  licenses  to  the  persons  entitled,  on  pay- 
ment of  the  price,  and  report  to  the  court  the  names  of  the  persons 
who  shall  neglect  to  take  them,  -  -  -  -  -Id. 

Treasurers  neglecting  to  make  such  report,  shall  forfeit  one  half  of  the 

commissions  on  tavern  money,  -  -  -  -  -  Id. 

Shall  keep  good  entertainment  for  man  and  horse,  under  penalty,  &c,  Id. 

Innkeepers,  &c,  inciting  games,  &c,  at  which  money  shall  be  staked, 
or  furnishing  strong  drink  to  the  persons  attending  on  games,  &c, 
punishable  by  fine,         -  -  -  -  -  -  -  '"■ 

Allowing  any  kind  of  gaming  for  money,  &c,  within  their  premises, 

punishable  by  fine,  -  -  -  -  -  -  -  Id. 

Or  other  retailers,  &c,  offending  as  aforesaid,  shall  also  forfeit  their 
license  and  be  incapable  of  being  licensed  for  one  year,  and  on  con- 
viction of  a  second  offence,  shall  be  for  ever  incapable  of  being  licen- 
sed,         i.  346,  567,  577;  ii.  375 

No  innkeeper,  &c,  shall  harbour  a  minor  apprentice  or  servant,  after 

being  warned  not  to  do  so,  under  penalty,       -  -  i.  568,  569  ;  ii.  375 

No  innkeeper,  &c,  shall  give  credit  to  any  person  for  liquors,  -     ii.  375 

Suits  by  innkeepers  for  tavern  reckonings  or  for    debts  contracted  by 

minors,  apprentices  or  servants  as  aforesaid,  shall  abate,  i.  568;  ii.  375 

No  person  shall  keep  tavern  without  license,  under  penalty,      -  -  Id. 

Persons  selling  less  than  one  quart  of  spirituous  or  vinous  liquors,  &c, 

without  license,  indictable,       -  -  -  -  -  -  "*• 

Courts  receiving  information  of  such  delinquents,  shall  cause  indict- 
ments to  be  preferred,  ------  id. 

Courts  may  revoke  the  licenses  of  innkeepers  convicted  of  any  offence, 
&c,  and  of  those  who  shall  suffer  drunkenness  or  disorderly  con- 
duct, &c,  .  -  .  r  -     -----  Id. 

INQUISITION. 

On  interlocutory  judgments,  jury  may  inquire  of  the  damages,  -     i.    426 

Before  real  estate  can  be  sold  on  execution,  inquest  shall  be  held  on  it, 

&c.,       -  -  -  -  -  -         .   -  i.  289, 290;  iii.  575 

Defendant  shall  have  notice  thereof,       -  -     i.  294  ;  iii.  576 

Defendant  may  waive  inquest,     -  -  -     i.  295;  iii.  576 

In  case  of  lunatics  and  habitual  drunkards,         -  iii.  652,  653 

INSOLVENTS. 

What  allowance  shall  be  made  to  poor  debtors  by  the  imprisoning 

creditor,  ...... 

Sections  of  the  insolvent  act  of  1729,  1730,  that  are  in  force, 
Prothonotaries  may  take  security  and  discharge  from  arrest, 
Courts  of  common  pleas  to  have  power  to  grant  relief  to  insolvent 

debtors,  --.-'- 

To  what  court  application  is  to  be  made,  - 

Six  months'  residence,  or  three  months'  confinement  necessary, 
Judo-e  may  make  an  order  of  discharge,  on  a  bond  being  given, 

i.  392,  393,  394;  iii.  597 
What  the  order  shall  contain,      ------  Id. 

Condition  of  the  bond  to  be  given  by  the  debtor,  -  -  Id. 

Effect  of  the  order  or  discharge,  -  i.  389,  391,  394;  iii.  596 

Debtor  arrested  on  the  bail  piece,  may  give  new  bail,     -  -     i.  394;  iii.  598 

Every  petition  to  be  accompanied  with  certain  schedules,  &c,      i.  389;  iii.  598 
Court  to  fix  a  time  for  hearing  the  petitioner,  -     i-  388;  iii.  59b 
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Notice  to  be  given  to  creditors  of  the  hearing,    -  vol.  i.  391,  393 J  iii.  598 

Petitioner  to  exhibit  an  account  of  his  affairs,  and  submit  himself  for 

examination,     -------     i.  389;  iii.  598 

Oath  to  be  administered  to  petitioner,      -  i.  389;  iii.  598 

Petitioner  to  execute  an  assignment,        -----     m.  oJ9 

Court  to  make  an  order  exempting  petitioner  from  imprisonment, 

i.  389;  iii.  599 
Such  order  to  be  a  sufficient  warrant  for  his  discharge,  -  -     lit.  599 

In  certain  actions  founded  upon  tort,  &c,  the  defendant  shall  not  be 
entitled  to  his  discharge,  until  he  shall  have  been  confined  at  least 
sixty  days,  --------  Id. 

Court  may  make  an  order  for  the  production  of  books,  <fcc.,      -  -  Id. 

Court  may  make  an  order  on  the  insolvent  to  answer  interrogatories, 

&c, i.  389;  iii.  599 

Trustees  to  give  bond,  -  i.  389;  iii. '600 

Trustees  to  give  notice  of  their  appointment,  &c,  ...  Id. 

Actions  brought  by  the  debtor  not  to  abate,  &c,  -  Id. 

Trustees  to  have  power  to  compound,  &c,  -  -  -     i-  389;  iii.  GOO 

Trustees  to  collect  debts,  and  within  twelve  months,  to  make  distribu- 
tion,       -  -  -  -  -  -  -  -  -Id. 

Trustees  to  appoint  a  time  and  place  for  receiving  proofs  of  debts,  and 

to  make  report,  -------  Id. 

Notice  to  be  given  of  such  report,  and  it  may  be  confirmed,  if  no  excep- 
tions,     ---------  Id. 

Certain  costs  and  debts  to  be  preferred,  -  -  -  -  Id. 

Goods  liable  to  distress,  not  to  be  removed  until  the  arrears  of  rent  are 
paid,      --------     i.  392;  iii.  601 

A  second  and  other  dividends  may  be  made,       -  -  -     i.  390;  iii.  601 

After  distribution,  the  trustees  to  state  and  file  their  accounts, 

i.  63,  390;  iii.  601 
If  personal  notice  given,  the  discharge  shall  effect  only  those  to  whom 

such  notice  is  given,      -------     iii.  601 

Effect  of  the  discharge  of  a  petitioner  who  may  be  arrested,  &c,  out  of 

his  own  county,  ...  .  i.  389,  391,  394  ;  iii.  601 

Discharge  of  an  insolvent  not  to  release  other  persons,  -  -     iii.  601 

Trustees  to  be  vested  with  all  his  property,  and  to  be  competent  to  sue, 

&c,       -  -  -  -  -  -  -  -     i.  389;  iii.  601 

Provisoes  relating  to  bona  fide  conveyances,  &c,  -  -  -     iii.  602 

Trustees  may  recover  property  conveyed  to  fraud  of  creditors,  &c,     -  Id. 

Choses  in  action  of  the  wife  of  an  insolvent,  not  to  vest  in  trustees,     -  Id. 

Debtors  may  retain  certain  articles,  ...         i.  296,  297;  iii.  602 

If  the  debtor  shall  satisfy  his  creditors,  the   court  may  order  his  pro- 
perty, &c.,to  be  restored,         ------     iii.  602 

After-acquired  property  to  be  subject  to  his  debts,  &c,  -     i.  391 ;  iii.  603 

Proceedings  if  a  majority  in  number  and  value  of  his  creditors  consent 

to  the  exemption  of  his  after-acquired  property,  i.  390,  393,  394  ;  iii.  603 

Court  to  commit  the  petitioner  to  jail,  in  certain  cases,  -  -     iii.  603 

Penalty  on  conviction  of  certain  offences,  -  i.  390,  393,  394;  iii.  603 

Prisoner  to  be  discharged  if  no  bill  found,  &c,  ...     iii.  604 

Penalty  on  colluding  with  an  insolvent  debtor,  &c,      -  -     i.  390  ;  iii.  604 

Penalty  on  conviction  of  perjury,  ...  -     i   390;  iii.  604 

The  court  to  have  power,  under  certain  circumstances,  to  discharge  in- 
solvent offenders,  sentenced  to  fines,  ...     i.  395;  iii.  604 
Persons  confined  for  a  debt  not  exceeding  fifteen  dollars,  and  costs, 

may  be  discharged,  after  thirty  days'  confinement,  &c,      i.  372;  iii.  604,  605 
Debtors  resident  six  months,  may  be  discharged,  without  being  impri- 
soned, -  -  -  -  -  -  -  i.  392, 393 


Bail  of  insolvents,  when  exonerated, 
Judgments,  &c.  not  to  lose  their  lien  or  be  effected  by  insolvency, 
Debtors  of  insolvent,  entitled  to  set-off, 
n.— 114 
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INSPECTORS. 

See  Election  and  Gaol. 

Of  the  general  election,  when  elected,     -  -  -  vol.  i.  233  ;  hi.  52 

Day  of  election  altered  to  Friday,             -             -             -             -             -  i.     251 

In  Philadelphia,  when  elected,                               -     i.  233,  253,  261 ;  iii.  554,  555 

Who  to  be  inspectors  on  canals,                -             -             -             -  ii.     80 

Who  to  be  inspectors  on  railways,             -             -             -             -             -  ii,     91 

Of  penitentiaries,              -              .....           ii.  234, 245 

Of  tobacco,  how  appointed,            ......  jij.  260 

Of  lumber  in  certain  counties,  how  appointed,    -  ii,  275 

Other  inspectors,  how  appointed,              -             -             -             -             -  ii.   276 

Aforesaid  shall  be  appointed  by  the  governor,              '    -             -           ii.  276,  277 
Two  inspectors  of  domestic  distilled  spirits  to  be  appointed  for  Phila- 
delphia, their  powers,                 ......  Id. 

Empowered  to  appoint  deputies  ;  powers  of  the  deputies,            -             -  Id, 
Of  domestic  distilled  spirits  for  Philadelphia  to  appoint  deputies  joint- 
ly, and  the  principal  inspector  of  flour  shall  appoint  deputies,  divi- 
sion of  inspection  districts,      -             -              ....  Id. 

Oath  of  the  inspectors,  where  to  be  filed,             ....  Id. 

Bonds  of  the  inspectors,  how  taken,  and  the  condition  of  it,      -             -  ii.  278* 
Bonds  to  be  acknowledged  and  recorded  in  the  oihee  of  the  recorder, 

&c.  of  the  county,         .......  Id. 

Copies  of  these  bonds  certified,  &c,  made  evidence,                -             -  Id. 
Are  required  to  procure   at  their  own  cost,  such  brands  instruments, 

&c,  as  may  be  necessary,         ......  Id. 

Shall  proceed  upon  being  required,  to  inspect,  unless  actually  engaged, 

under  a  penalty,            .......  Id. 

Owner,  &c,  of  the  article  inspected   may  have   the  judgment  of  the 

inspector  reversed  by  triers,                   .....  Id. 

Magistrates  shall  issue,  upon  applications,  warrants  to  triers,  &c,       -  Id, 

How  the  triers  shall  be  appointed,            .....  Id. 

Magistrates  shall  nominate  a  trier  for  the  inspection,  if  the  inspector 

refuses,                ........  ii.   279 

The  triers  shall  report  to  the  magistrate,  &c,      ....  Id. 

If  triers  adjudge  the  article  merchantable,  the  costs  of  review  and  pen- 
alty shall  be  paid  by  the  inspector,       .....  Id. 

Finding  of  the  triers  conclusive,                 .....  Id. 

Appeals  not  allowed  after  twenty  days,                 ....  Id. 

Shall  keep  true  accounts  in  books  of  the  articles  inspected  by  them, 

open  to  examination,     -------  Id, 

Penalty  for  neglecting  to  keep  accounts,  &c,                 ...  Id. 

Penalty  for  making  fraudulent  entry,       ....           ii.  279,280 

Deputy  inspectors  to  report  to  their  principals  resident  within  the  same 

county,  within  twenty-four  hours  after  inspecting  any  article,             -  Id. 
Shall  report  annually  in  the  month  of  January,  to  the  auditor-general, 

an  account  of  the  articles  inspected  during  the  year  preceding,          -  Id. 
And  their  deputies  not  to  trade  in  articles  which  they  are  appointed  to 

inspect,  under  penalty  of  removal  and  disability,          ...  Id. 

Proviso  to  the  last  section,  exceptions,                  ....  Id. 

Penalty  for  acting  as  an  inspector  without  authority,      ...  Id. 
Powers  and  authorities  of  inspectors  to  enter  craft,  enclosures,  &c,      -  Id. 
Shall  take  possession  of  forfeited  articles,  &c,                 ...  Id. 
Shall  sell  the  forfeited  articles  at  auction,  unless  it  be  otherwise  pro- 
vided, and  pay  proceeds,  &c,                -             -             -             -             -  ii.  281 

Persons  obstructing  inspectors  in  the  execution  of  their  office,  guilty 

of  a  misdemeanour,       ...              ....  Id. 

Persons  counterfeiting  the   marks  of  inspectors,  &c.  guilty  of  a  misde- 
meanour,            ........  Id. 

Penalty  on  inspectors  for  demanding  illegal  fees,            ...  Id. 

Fines  and  pecuniary  penalties  incurred  under  this  act,  how  recovered,  ii.  282 
Town  councils  of  the  boroughs  of  Alleghany  and  the  Northern  Liber- 
ties of  Pittsburgh,  Alleghany  county,  authorized  to  elect,  for  each  of 

said  boroughs,  an  inspector  of  salt,       .....  Id. 

To  give  bond,  annual  report,  &c,                           -             -             -             -  Id. 
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INSPECTIONS. 

See  Inspectors.  ..  ... 

Inspection  of  flour, vol.  n.  01  ;  in.  606 

Inspection  of  cargoes  on  canals,  -----  -     h.     80 

Inspection  of  cars  and  cargoes  on  railroads,  -  -  -  ".  . )1,  93 

Inspection  of  beef,  fish,  lumber,  spirits,  &c,        -  -  ii.  257,  263,  263 

How  fines  for  violating  inspection  laws  to  be  recovered,  -  -    ii.  282 

Penalty  upon  persons  packing  articles  in  casks  bearing  the  inspection 

marks,  with  intention  to  defraud,  &.C.,  -  -  -        ^      -    II. 

Persons  counterfeiting  the  mark  of  a  miller,  manufacturer,  &C,  guilty 

of  a  misdemeanour,         -------    n.  281 

Foreign  produce  not  liable  to  inspection,  ...  -    iii.  606 

Inspection  of  tobacco,         -  -  -  -  -  -  ■    ''•  260 

INSTALMENTS. 

Satisfaction  to  be  entered  on  mortgage  as  instalments  are  paid,  -     i.    20o 

INSURANCE.  ... 

Law  as  to  foreign  corporation  insuring  in  this  state,       -  -     i.  396  ;  iii.  52b 

Person  acting  as  agent  for  such  company  punishable,  -     i.  396  ;  iii.  ;>26 

Insuring  lottery  tickets  penal,     -----  i.  397,  398 

Regulations  respecting  agencies  of  foreign- insurance  companies,  i.    397 

INTEREST. 

Judicial  decisions  relative  to,  -  -  -  -  -     ii-  283 

What  interest  to  be  paid,  and  when,  by  executors,  administrators  and 

guardians,  -------      i.  668  ;  ii.  391 

On  purchase  money  of  undrawn  donation  lots,    -  -  -  -     ii.  362 

On  mortgages  to  commonwealth,  -  -  -  -  -     ii.  364 

Rate  of  interest  regulated,  -  -  -  -  -  i.  398,  399 

Money  to  be  put  on  interest  by  executors,  &c,  -  -  i.  668,  675,  676 

Usury  how  punished,         -  -  -  -  -  -     i.    288 

What  interest  to  be  allowed  on  judgments,  &c,  -  -     i.    288 

INTOXICATION. 

Persons  intoxicating  themselves,  to  be  fined,       -  -  -  -     i.    761 

Tavern  and  innkeepers  not  to  suffer  intoxication  in  their  houses, 

i.  346,567,577;  ii.  375 

INTERLOCUTORY  JUDGMENT. 

Writ  of  inquiry  granted  after  interlocutory  judgment,  -  -     i.    426 

INTESTATES. 

See  Orphans'  Courts.     Registers  and  Registers'  Courts. 
Proceeding  in  partition  of  estates  of,        -  -        i.  407  to  415;  ii.  396  to  402 

Husbands  shall  administer  on  estate  of  wife,       -  -  -      i.  400  ;  ii.  431 

How  letters  of  administration  granted,  &c,        -  -  i.  401 ;  ii.  430,  431 

When  administrator  to  furnish  inventory  and  settle  account, 

i.  401 ;  ii.  205,  211,212,  433 
How  settlement  may  be  compelled,  -  -  -  i.  401 ;  ii.  388,  389 

Children  advanced  in  lifetime  of  intestate,  -  -  -  i.  404,  414 

Order  of  paying  debts  of  intestate,  -  -  -  i.  404,  416;  ii.  208 

What  creditors  shall  be  excluded  from  a  dividend,  -  -      i.  405;  ii.  391 

When  distribution  shall  be  made,  -  -  -  i.  405  ;  ii.  212,  213 

Where  estate  of  intestates  may  be  divided  or  appraised,  &c.  i.  407,  413;  ii.  396 
Where  it  may  be  sold,  and  by  whom,  -  i.  406  to  412,  413,  414 ;  ii.  398,  399 
Where  real  estate  is  intended  to  be  charged  in  an  action,  notice  to  be 

served  on  administrator,  ....--     ii.  211 

When  estate  to  go  to  widow  and  issue,  -  -  -     i.  402 ;  ii.  284 

When  to  widow  and  collateral  heirs,       -  -  -  i.  402,  409;  ii.  234 

When  and  what  estate  to  husband  and  heirs,      -  -  -      i.  409;  ii.  284 

When  and  how  to  lineal  descendants,     -  -  -  -  -    ii.  285 

What  interest  and  when  the  father  and  mother  may  take,  -     i.  403;  ii.  285 
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When  to  go  to  collateral  heirs,     -  -  -  -  vol.  i.  409,  410 ;  ii.  285 

Interest  of  brothers  and  sisters  and  their  descendants,  -      i.  409;  ii.  285 

In  default  of  persons  entitled  to  the  real  estate  as  before,  the  same  to  go 

to  the  father  and  mother  absolutely,  ...      i.  409;  ii.  286 

In  default  of  such,  the  real  estate  to  go  to  brothers  and  sisters  of  the 

half  blood  and  their  descendants,  ....      i.414;  ii.  286 

In  default  of  all  previously  enumerated,  the  next  of  kin  to  take  the  real 

and  personal  estate,        ....  -  i,  404,416;  ii   286 

Proviso  limiting  representation  among  collaterals,  -  -  -     ii.   287 

Proviso  limiting  the  real  estate  to  persons  of  the  blood  of  the  ancestor,  Id. 

In  default  of  known  heirs  or  kindred,  the  surviving  husband  or  wife  to 

take  the  whole  estate  absolutely,  -  -  -  -  -  Id. 

General  rule  for  all  cases  not  expressly  provided  for,      -  i.  404,  416 ;  ii.  287 

In  default  of  all  persons  entitled,  the  commonwealth  to  take  by  escheat,  v  ii.  287 
Posthumous  relations  to  take  in  all  cases,  -  -.  i.  404  ;  ii.  287 

General  rule  for  distribution  where  there  is  only  one,  or  several  in  the 

same  degree,       --------  Id. 

The  widow's  share  to  be  in  lieu  of  dower,  -  -  -  -  Id. 

Provision  in  case  of  advancement,  .....  Id. 

General  rule  excluding  illegitimate  descendants,  &c,    -  -  -     ii.   288 

Proceeds  of  real  estate  sold  for  payment  of  debts,  to  be  distributed  as 

real  estate,  --------  Id. 

Limitation  of  time  for  the  recovery  of  distributive  shares,  -    •         -  Id. 

Proviso  where  the  domicil  of  the  intestate  is  out  of  the  state,     -  -  Id. 

IRON. 

Manufacture  of,  encouraged,        -..-..     iii.  476 

ISLANDS. 

In  the  Susquehanna  river,  how  sold,        -  -  -  -  i.  417,  556 

ISSUES  IN  FACT. 

May  be  sent  by  supreme  court,  in  certain  cases,  into  proper  county,  to 

be  tried  by  court  of  common  pleas,       -----     iii.  626 

JOINT  TENANTS. 

Estates  of  joint  tenants  shall  not  accrue  to  the  survivors, 
Estates  of  joint  tenants  may  be  partitioned, 
Landlord  shall  not  dispossess  his  joint  tenant,     - 

JUDGMENT. 

For  want  of  an  appearance,  when  entered, 
When  interest  will  be  allowed  on  judgments, 
When  judgment  shall  deprive  a  freeholder  of  his  privilege, 
Satisfaction  to  be  entered  on,  when  proved, 
When  judgment  may  be  reversed,  ... 

Judicial  decisions  relative  to,        - 

Against  decedent  to  continue  five  years  without  revival, 
Prothonotary  may  enter,  &c,       - 
On  bonds  to  stand  as  security,      - 

Not  deemed  satisfied  by  execution  of  a  capias  ad  satisfaciendum,  if  de- 
fendant die  or  be  discharged,  - 
Judgments  in  favour  of  the  commonwealth  to  be  reported  to  whom, 
Who  to  collect  such  judgments,  ... 
May  be  entered  by  party  without  attorney,  -  -  i.  439, 441 
Lien  of  judgments,  -  -  -  -  -  i.  420,  421,  422,  423 
How  long  to  remain  without  revival,  -  -  -  -  i.  421,  422,  423 
Lien  of  debts  of  deceased  persons,  ....  i.  421 ;  ii.  209 
Proceedings  by  scire  facias,  .....  i.  421,  475 
Upon  interlocutory  judgment  writ  of  inquiry  to  be  issued,          -  -     i.    426 

JUDGMENT  DOCKETS. 

How  arranged,       -  -  -  -     i.    475 
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JUDICIARY. 

See  Common  Pleas.  District  Court.  Nisi  Prius.  Quarter  Ses- 
sions. Over  and  Terminer.  Supreme  Court,  for  the  respective 
powers  and  jurisdictions  of  those  courts. 

Return  days  in  supreme  court,  -  -  vol.  i.  431,  442;  ii.  304 

Court  may  compel  parties  to  produce  books  and  writings,  -  -     i.    431 

Terms  of  the  supreme  court  established,  i.  434,  444,  454,  4G8,  409  ;  ii  303 

Seventeenth  judicial  district  established,  -  -  -  -     ii.  294 

Time  of  holding-  and   duration  of  terms  of  courts  in  certain  counties 

fixed,      - ii.  294, 295 

Judges  of  common  pleas  and  quarter  sessions  of  Lancaster  county,  to 

continue  sessions  as  long  as  business  requires,  -  -  -     ii.  294 

Presidents  of  common  pleas,  may  admit  to  bail  in  case  of  felony,  [   ii.   297 

Writs  of  error  from  supreme  court,  affidavit  required,  by  whom  may 
be  made,  -------        i.  445,  ii.  297 

Organization  of  the  court  of  common  pleas  of  Philadelphia  changed,         ii.  293 

Court  may  compel  sheriff,  coroners,  attorneys,  &c,  to  pay  over  mo- 
neys received  by  them,  ..---     i.  443  ;  iii.  034 

Judge  of  the  district  court  of  Lancaster  to  try  certain  cases,      -  -     ii.   302 

Jurisdiction  of  the  district  court  of  York  county,  ...  Id. 

Quarter  sessions  of  York  county  may  continue  the  first  week,  -  Id. 

Effect  of  writs  of  error,      -------  Id. 

Mode  of  proceeding  against  persons  violating  the  acts  regulating  auc- 
tions,     ...  -----     ii.  298 

District  courts  in  Lancaster  and  York  continued,  -        .    -  -     ii.  299 

A  judge  to  be  appointed  in  Lancaster,  with  limited  jurisdiction  in  York 

county,  --------  Id. 

Process  of  summoning  jurors  made  valid,  ...  -  Id. 

Mayor  of  Pittsburgh,  and  his  duties,  ...  Id. 

Duty  of  clerk  of  mayor's  court,  -  -  -  -  -     ii.   300 

Establishment  and  organization  of  the  district  court  of  Alleghany,        -     ii.   300 

The  state  divided  into  seventeen  districts  for  the  purpose  of  holding 

courts,  -  -  -  -  -  -  -  -     ii.  305 

A  district  is  to  be  established  from  and  after  the  first  of  September 

1835,  to  be  called  the  eighteenth  district,  -  -     ii.  306 

A'president  judge  shall  be  appointed  in  each  district  as  vacancies  occur,  Id. 

Associate  judges  to  be  appointed  in  each  county  as  vacancies  occur,     -  Id. 

Proviso  as  to  the  court  of  common  pleas  in  the  county  of  Philadelphia,  Id. 

Terms  of  the  courts  of  common  pleas  appointed  in  the  several  counties,  Id. 

The  judges  of  the  courts  of  common  pleas  shall  hold  terms  by  adjourn- 
ment, if  necessary,        -  -  -  -  -  -  -     ii.   309 

May  abridge  terms  of  two  weeks  to  one  week,  -  -  -Id. 

May  enlarge  the  terms,     -  -  -  -  -  -  -  Id. 

May  order  issues  in  civil  causes  to  be  taken  up  during  the  first  week,  Id. 

May  in  such  cases  direct  the  sheriff  and  commissioners  to  return  the 

same  panel  to  all  venires  returnable  that  week,  -  -  -     ii.  310 

May  award  a  venire  returnable  at  such  day,  for  a  term  so  enlarged  as 

the  business  shall  require,  -  -  -  -  -  -  Id. 

Judges  may  adjourn  their  sessions  from  time  to  time,  Id. 

Special  courts  of  common  pleas  shall  be  holden  for  the  trial  of  certain 

causes,  -  -  -  -  -  -  i.  453, 467;  ii.  310 

The  parties  by  agreement  may,  in  certain  cases,  dispense  with  the  privi- 
lege intended  by  the  preceding  section,  -  Id. 

Prothonotary  to  transmit  a  list  of  the  causes  to  the  president  judge  re- 
quired to  hold  such  court,         ------  Id. 

Proceedings  of  special  courts  to  be  valid  and  subject  to  a  writ  of  error 
or  appeal,  -  -  -  -  -  -  -  -     ii.   311 

Proviso  saving  special  provisions  relating  to  special  courts,        -  -     ii.  311 

No  process  to  be  discontinued  by  the  non  attendance  of  the  judges, 

i.  433,  443;  ii.  312 
Any  judge  shall  have  power  to  adjourn  in  case  of  the  non  attendance  of 

a  quorum  of  the  court,  -  -  -  -  -  -     ii.  312 
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Prothonotary,  clerk,  sheriff  or  coroner  to  adjourn,  if  no  judge  shall  at- 
tend,      -  -  -  -  -  -  -  -         vol.  ii.  313 

Courts  may  adjourn  to  a  different  place  in  case  of  an  infectious  or  con- 
tagious disease,  ..._._-  Id. 
Also  for  a  term,  when  the  place  appointed  for  holding  it  shall  have  been 

destroyed,  or  shall  be  unsafe,  .  ....  Id. 

Notice  of  adjournments  to  be  given,  and  jurors,  witnesses,  &c,  to  attend,  Id 

Prothonotaries  and  clerks  shall  make  oath,  &c,  to  support  the  constitu- 
tion of  the  United  States  and  of  this  state,  &c,  -  -  -Id. 
Their  powers  and  authorities,       ------     i   430;   ii.  313 

Criers  of  the  courts  to  be  appointed  by  the  courts  and  paid  by  the  re- 
spective county,  and  the  several  courts  may  appoint  tipstaves  or  con- 
stables to  attend  them,  -  -  -  -  -  -     ii.   314 

Existing  circuit  courts  abolished,  ....     i.  479  ;  ii.  314 

Recovery  of  penalties  under  the  act  relating  to  counties  and  townships, 

passed  April  loth,  1834,  -  -  -  -  -  -     ii.  315 

Time  of  holding  courts  in  Susquehanna  county  altered,  -  -     ii.   316 

Compensation  of  the  judge  of  the  district  court  of  Lancaster  increased,  Id. 

Terms  of  the  courts  in  Washington  county  changed,      ...  Id. 

District  court  for  the  city  and  county  of  Philadelphia  established  and 

organized,  -  -  -  -  -  -  -  -ii.   317 

Time  of  holding  courts  in  Beaver  and  Montgomery  counties  changed,      ii.  220 
Civil  causes  in  Alleghany  county  common  pleas,  how  transferred  to 

the  district  court,  -  -     ii.   320 

Former  act  repealed,  so  far  as  relates  to  York  county,    -  -  -     ii.  321 

Counties  of  York  and  Adams  formed  into  the  nineteenth  district,  -     ii.   321 

When  execution  shall  issue  on  special  verdict  or  case  stated,         i.  445;  iii.  570 
Pleadings  may  be  amended,  -  -  -  -  -  -     i.     440 

When  satisfaction  to  be  entered  on  judgment,  &c,        -  -  -     i.    441 

Verdict  shall  not  be  set  aside  for  error  in  jury  process,  -  -     i.    450 

Depositions  taken  in  one  case  may  be  read  in  other  cases  between  the 

same  parties,     -------     i.  450;  iii.  490 

Judges  shall,  if  required,  reduce  their  opinions  to  writing,         -  -     i.     437 

In  supreme  court,  opinion  to  be  delivered  on  every  exception  taken,         i.    449 
How  money  raised  upon  sheriffs'  sales  shall  be  distributed,    i.  476  ;  ii.  451 ;  iii.  582 
Sheriff  may  go  beyond  his  county  to  serve  process  in  trespass  or  nui- 
sance,   -  -  -  -  -  -  -  -     i.  481  ;  iii.  620 

Ninth  district,  what  counties,       -  -  -  -  -  -     ii.   321 

Powers  of  courts  to  change  names  of  townships,  -  -  ii.  321,  322 

Term  of  courts  in  certain  counties  altered,  -  -  -  -     ii.   321 

Judgment  may  be  entered  by  party  without  attorney,     -      ii.   439,  441  ;  iii.  620 
When  nonsuit  may  be  entered,     -----  i.  427,  449 

Jurisdiction  and  powers  of  the  courts  in  equity,  ...    iii.  630 

Powers  of  the  courts  to  award  process  to  recover  fines,  &c,   i.  158,  459;  ii.  633 
Powers  of  the  courts  to  establish  rules  for  regulating  their  practice  ;  and 

not  inconsistent  with  the  constitution  and  laws,  ...  Id. 

Powers  to  issue  subpoenas  to  witnesses,     -----  Id. 

County  of  Monroe  annexed  to  eleventh  judicial  district,  -  -     iii.  614 

Act  prohibiting  reading  or  quoting  British  precedents,  repealed,     i.  446;  iii.  614 
Personal    actions    may  be  commenced  by  summons,  and  form  of  the 

writ,        ---------     iii.  614 

How  a  summons  may  be  executed,  -----     iii .  615 

Capias  ad  respondendum  ma)'  be  issued,  -  Id. 

Such  writ  not  to  issue  without  a  previous  affidavit  of  cause  of  action 

and  that  the  defendant  is  not  an  inhabitant  of  the  commonwealth,      -  Id. 

In  actions  founded  upon  actual  force,  fraud  or  deceit,  capias  may  issue 

against  a  person  not  otherwise  liable,     -----  Id. 

Capias  not  to  issue  against  any  female  for  debt  contracted  since  1819, 
nor  against  any  person  for  debt  under  five  dollars  and  thirty-three 
cents,  contracted  since  July  4,  1833,  nor   against  any  executor  or 
other  trustee,  &c,  unless,  &c,  -----     iii.  616 

If  the  name  of  the  defendant  be  unknown  to  the  plaintiff,  he  may,  in 

certain  cases,  have  a  capias  against  him  without  naming  him,  -  Id. 
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Duty  of  the  officer  in  such  case,     .....         vol.  ili.  616 

Instead  of  bail,  defendant  may  make  deposit  with  the  sheriff',      -  -   iii.  617 

Sheriff  to  make  return  of  the  fact  and  pay  the  deposit  money  into  court, 

and  proceedings  thereupon,       -  -  *     •        -  *     iii.  618 

If  judgment  be  given  against  the  defendant,  the  money  to  be  applied 

towards  satisfaction  of  the  judgment,     -  Id. 

Deposits  may  be  made  after  the  return  of  the  writ,  ...  Id. 

In  actions  oommenced  by  summons,  plaintiff' may  have  a  special  capias 

against  the  defendant,  under  certain  circumstances,     ...  Id. 

Proceedings  thereupon  to  be  the  same  as  upon  an  original  capias,        -  Id, 

Every  writ  to  bear  date  on  the  day  of  the  issuing  of  it,  and  to  be  made 

returnable  on  the  first  day  of  the  next  term,     -  iii.  619 

In  case  of  a  summons,  if  there  shall  not  be  ten  days  between  the  issu- 
ing and  next  term,  how  the  writ  may  be  made  returnable,     -  -  Id. 

In  the  courts  for  the  city  and  county  of  Philadelphia,  when  the  writs 

are  to  be  made  returnable,         ------  Id, 

When  judgment  by  default  may  be  taken,  if  the  summons  was  served 

ten  days  before  the  return  day,  -  Id, 

When  judgment  by  default  may  be  taken,  if  the  writ  was  not  served 

ten  days  before  the  return  day,  ■*"»'•«■  Id. 

In  case  of  deposit  made,  the  defendant  shall  be  deemed  to  have  appeared 

at  the  return  day,  -  -  -  -  -  -  -     iii.  620 

How  capias  shall  be  served  when  the  defendant  is  confined  in  the  jail 

of  the  county,  -.-..--  Id. 

Scire  facias  to  be  served  and  returned  in  the  same  manner  as  a  sum- 
mons, --------  Id. 

Amicable  actions  may  be  entered,  &c,  -  -  -     i.  441  ;  ii.  620 

In  what  courts  real  actions  to  be  brought,  ....    iii.  621 

Loss  of  title  deeds  may  be  supplied  by  courts,     -  -  -  i.  200,  202 

Writs  of  quo  warranto  may  be  issued  by  the  supreme  court,       -  -    iii.  623 

Writs  quo  warranto  may  be  also  issued  by  the  court  of  common  pleas 
in  certain  cases,  concurrently  with  the  supreme  court,  upon  a  sugges- 
tion, .--..--.  Id. 

The  attorney-general  required  to  proceed  in  certain  cases,  -  -  Id. 

The  form  of  the  writ,        -------  Id. 

Writ  may  be  sued  in  term  time,  or  in  vacation,  with  the  leave  of  the 
court,  or  of  the  president  judge,  and  be  made  returnable  within  the 
term,  at  the  discretion  of  the  court  or  judge  granting  it,  -  -     iii.  624 

How  such  writs  shall  be  served,  -  Id. 

The  suggestion  to  set  forth  the  facts  fully,  to  be  verified  by  affidavit, 

and  to  be  filed  of  record,  ......  J^t 

The  court  or  judge  granting  the'  writ,  may  make  an  order  for  the  joinder 

of  several  persons  in  the  same  writ  in  certain  cases,  -  -  Id. 

Defendant  shall  answer  or  plead,  &c,  to  the  suggestion,  and  the  plain- 
tiff reply,  &c. ;  the  court  to  make  all  necessary  orders  to  expedite  the 
proceedings,       --------  /^# 

The  supreme  court  may  direct  the  trial  of  issues  in  fact,  joined  therein 
in  the  court  of  common  pleas  of  the  county  where  the  matters  com- 
plained of  took  place,  &c,  and  the  verdict  shall  be  certified,  &c,      -  Id. 

Judgment  in  a  quo  warranto  against  the  defendant;  the  form  of  it ;  costs 

allowed  in  such  cases,  ------  /<£. 

Judgment  in  favour  of  the  defendant  in  such  writ;  costs  in  such  cases,   iii.  625 

Execution  of  such  judgment  against  the  defendant  to  be  by  injunction,  Id. 

Proceedings  to  remove  the  injunction  in  cases  of  judgment  by  default,  Id. 

Writ  of  error  may  be  brought,  but  the  court  rendering  the  judgment 

may,  notwithstanding,  award  execution,  -  Id. 

Writs  of  error  in  such  cases  shall  be  returnable  forthwith,  and  heard  at 

the  first  term,     -  -  -  -'-  -  -  -  Id. 

Nothing  in  this  act  to  debar  a  prosecution  for  the  breach  of  any  act  of 

assembly,  ........  Id. 

The  courts  of  common  pleas,  concurrently  with  the  supreme  court,  to 

issue  writs  of  mandamus,  in  certain  cases,       -  Id. 
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How  such  jurisdiction  shall  be  exercised,  ...  Vol.  iii.  626 

Person  bound  to  make  return,  shall  make  his  return  to  the  first  writ,  Id. 

Return  may  be  traversed  or  demurred  to,  &c,  and  other  proceedings 
had  thereon,  as  in  action  for  a  false  return,  ...  Id. 

The  court  to  allow  convenient  time  to  make  return,  plead,  &c,  -  Id. 

If  judgment  be  given  for  the  person  suing  the  writ,  a  peremptory  man- 
damus to  issue,  -------  Id. 

Damages  and  costs  may  be  recovered  by  the  person  suing  the  writ,  in 

certain  cases,  .......  Id. 

The  supreme  court  may  send  issues  in  fact,  to  be  tried  in  the  common 

pleas  of  the  proper  county,        ------  Id. 

The  supreme  court  may  also  award  a  writ  of  inquiry  of  damages,  di- 
rected to  the  sheriff  of  the  proper  county,  in  certain  cases,  i.  426  ;  iii.  626 

Damages  so  recovered,  shall  debar  an  action  for  making  such  return,        iii.  627 

Party  obtaining  a  peremptory  writ   of  mandamus,  entitled  to  costs, 

though  he  should  not  proceed  for  damages,  ...  Id. 

Costs  if  judgment  given  for  the  person  making  the  return,         -  -  Id. 

Costs,  in  certain  cases,  may  be  allowed  or  refused,  at  discretion  of  the 

court,      ---------  Id. 

Damages  and  costs  may  be  levied  by  execution,  as  in  other  cases,         -  Id. 

Writ  of  error  may  be  brought,  which  shall  operate  as  a  supersedeas  to 
execution,  for  damages,  &c,  as  in  other  cases,  but  the  court  may, 
notwithstanding,  award  a  peremptory  mandamus,       ...  Id. 

Such  writs  returnable  forthwith,  &Q-,  and  shall  be  decided  at  the  first 
term,      ---------  Id. 

JURIES. 

Jurors  or  witnesses  not  liable  to  militia  fines  while  attending  at  court,       i.    609 
Verdict  or  judgment  shall  not  be  set  aside  for  error  in  jury  process,       -     i.    450 
Return  days  for  jurors  in  Philadelphia,  -  -  -  -     i.    490 

Grand  juries  may  administer  oaths  to  witnesses,  -  -  -     i.    491 

How  jurors  are  to  be  selected  and  summoned,  &c,         -  i.  482,  490;  ii.  339 

Where  names  in  wheel  are  run  out  and  broken  open,&c,         -  -     ii.    341 

Form  of  venire  for  summoning  jurors,  -  -  ii.  342,  343,  344 

Commissioners  to  make  out  list  of  jurors,  -  -  -  -     ii.    346 

When  special  writs  of  venire  shall  issue,  -  -  -  ii.  346,  349 

Penalty  on  jurors  neglecting  to  attend,  ...      i.  483;  ii.  347 

How  a  special  jury  shall  be  struck,  ....      i.  486;  ii.  350 

Process  of  summoning  made  valid  in  Lancaster  and  York,  -  -     ii.    299 

Power  of  jury  in  actions  of  account  render,         -  -  -  -     ii.     24 

Costs  on  verdict,  how  paid,  -  -  -  -  -  -     i      486 

Mode  of  selecting  jurors  for  the  district  court  of  Alleghany  county,      -     ii.    333 
Commissioners    of  the  counties  respectively  to  provide  and  keep  a 

wheel  to  contain  the  names  of  jurors,  .....     ii,    339 

Commissioners  of  the  counties  of  Lancaster  and  Alleghany  to  provide 

and  keep  one  other  wheel  for  jurors  in  the  mayor's  court,      -      i.  483;  ii.  339 
Commissioners  of  the  county  of  Philadelphia  to  provide  and  keep  five 

wheels  for  jurors,  -  -  -  r  -  i.  485, 488;  ii.  339 

Every  wheel   to  have  a  lock  and   key,  the  commissioners  to  keep  the 

wheel  and  the  sheriff  the  keys,  -  -  -  -  -  Id. 

Penalty  on  sheriffs  and  commissioners  for  neglecting  or  refusing  to  lock, 

seal,  and  take  charge  of  the  wheels  and  keys  as  aforesaid,      -  -  Id. 

Who  shall  not  be  compelled  to  serve  as  jurors,     -  -  -  -     i.    727 

Jurors  to  be  selected  by  sheriff  and  commissioners  from  citizens  of  the 

county,  -  -  -  -  -  -  -  -    ii.    340 

How  selected  for  the  mayor's  courts,        ....      i.  483;  ii.  340 

Oath  or  affirmation  to  be  first  taken  by  the  sheriff  and  commissioners ; 

the  form  of  oath,  -  -  -  -  -  -      i.  484 ;  ii.  340 

Names  of  persons  selected  shall  be  deposited  in  the  wheel,         -  -  Id. 

Wheels  to  be  locked  and  sealed  as  soon  as  the  depositing  of  the  names, 

&c,  shall  be  completed,  .  ....  Id. 
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Sheriff  and  commissioners  not  to  open  the  wheels  aforesaid,  except  in 

pursuance  of  law,  ....--  vol.  ii.   340 

New  selection  of  jurors,  in  case  an  array  of  jurors  be  quashed  for  irregu- 
larity in  the  selection,  -  -  -  -  -  -     ii.    341 

Prothonotaries  and  clerks  to  make  out  and  deliver  to  the  sheriff,  thirty 

days  before  court,  writs  of  venire,        -  -  -  -  -     ii.   341 

Venires  to  be  awarded  of  the  body  of  the  county,  -  -  -     ii.   342 

Number  of  jurors  to  be  returned  in  the  several  courts  of  civil  jurisdic- 
tion,      -  -  -  -  -  -  -  -      i.  484;  ii.  342 

Supreme  court  at  nisi  prius  to  make  venire  process  returnable  at  such 

times,  during-  the  court,  as  they  see  fit,  -       i.  483,  485,  488,  489;  ii.  342 

Venires  issuing  from  the  court  of  common  pleas,  district  court  and  court 
of  quarter  sessions  of  Philadelphia,  returnable  according  to  the  direc- 
tion of  the  court,  -  •  -  -  -  -  -     ii.   342 

District  court  of  Philadelphia  may  direct  one  or  more  panels  of  special 

or  common  juries,  for  any  term  of  said  court,  i.  483,  485,  488,  489;  ii.  342 

Venires  may  issue  for  each  week  of  the  term  of  the   district  court  of 

Lancaster,  -  -  -  -  -  -  -  -     ii.   342 

Venires  issuing  from  courts  of  common  pleas,  having  a  term  of  two 

weeks,  are  returnable  on  the  first  day  of  the  second  week,  &c,  i.  487;  ii.342 

Courts  of  common  pleas  may,  in  certain  cases,  direct  that  no  venire  is- 
sue,       -  -  -  -  -  -  -  -  -ii.   343 

A  venire  may  be  awarded  by  the  court  of  common  pleas  of  Philadel- 
phia, returnable  before  the  president  or  legal  associate,  -  -  Id. 

Venires  from  special  courts  of  common  pleas,      ...  -  Id. 

Clerks  of  courts  of  oyer  and  terminer,  quarter  sessions  and  mayors' 

courts,  to  issue  venires,  „•_._.-  Id. 

Venire  for  a  grand  jury;  form  of  it,         -----  Id. 

One  writ,  or  separate  writs  of  venire  may  be  awarded,  returnable  before 
the  same  judges  holding  a  court  of  quarter  sessions  and  oyer  and  ter- 
miner, -  -  -  -  -  -  -  -     ii.   344 

Venire  for  a  petit  jury  in  the  criminal  courts;  form  of  it,  -  -  Id. 

One  venire  may  be  issued  for  courts  of  quarter  sessions,  and  a  court  of 
oyer  and  terminer  to  be  holden  by  the  same  judges  at  the  same  time, 
or  if  distinct  writs  be  awarded,  the  same  panel  shall  be  annexed  to 
both,       ---------  Jd. 

Number  of  jurors  in  criminal  courts,         -  -  -  -     i.  484  ;  ii.  344 

Venires  issuing  from  the  courts  of  quarter  sessions,  are  returnable  the 

first  day  of  the  term,      -  -  -  -  -  -  -     ii.   345 

Courts  direct  the  number  of  jurors  to  be  returned,  in  cases  where  the 

number  is  not  fixed  by  law,       ------  Id. 

Proviso,  That  this  act  shall  not  interfere  with  any  provisions  specially 

made  for  any  county,  ------  Id. 

Sheriff,  on  receiving  venire  process,  to  give  notice  to  the  commission- 
ers, and  proceed  to  draw  a  panel,  -----  Id. 

Names  of  persons  removed  or  dead,  if  drawn,  shall  be  destroyed,  and 

other  names  drawn  to  fill  the  panel,     -----  Id. 

How  several  writs  of  venire,  in  the  hands   of  the  sheriff'  at  the  same 

time,  shall  be  executed,  ------  Id. 

Same  panel  of  names  shall  be  annexed  to  the  venires,  issuing  from 
civil  and  criminal  courts  held  in  the  same  county,  during  the  same 
week,      --  -  -  -  -  -  -  Id. 

Jurors  shall  be  drawn  from  the  names  deposited  for  the  preceding  year, 
if  thirty  days  do  not  intervene  between  the  time  of  the  depositing  of 
the  names  and  the  term  of  the  court,     -  -  -  -  -  Id. 

Commissioners  to  make  lists  of  the  names  drawn,  and  deliver  them  to 

the  sheriff  and  the  prothonotary,  -   .  -  -  -  -     ii.   346 

Special  writs  of  venire  shall  issue  in  cases  of  a  struck  jury  and  view, 

i.  486;  ii.  346 
Jurors  to  be  summoned  ten  days  before  the  term,  -  -  -Id. 

Names  of  persons  privileged  from  serving  on  juries  shall  not  be  put 
into  any  wheel  as  aforesaid,      ......  Id. 

ii.— 115 
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Sheriff  to  enter  the  names  of  all  persons  summoned  and  serving  on  ju- 
ries in  a  book,  and  the  times  of  their  service,  -       vol.  i.  484;  ii.  346 

Prothonotaries  and  clerks  to  certify  to  the  sheriff,  &c,  at  each  term,  the 
names  of  jurors  who  appeared,  made  default,  or  were  excused, 

i.  486,  487 ;  ii.  346- 

Jurors  serving,  may  have  a  certificate  of  their  service,  -       i.  486;  ii.  346 

Prothonotaries  to  certify  to  the  commissioners  the  number  of  days  every 
juror  shall  have  served,  -  -  -  -  i.  486,  487;  ii.  346 

Coroners  to  perform  the  duties  hereinbefore  enjoined  upon  sheriffs  in 
certain  cases,  or  a  disinterested  person  to  be  appointed  for  the  pur- 
pose,      -  -  -  -  -  -  -  -  -ii.    347 

Coroner  shall  have   the   power  of  the  sheriff  in  all  cases,  where  the 

sheriff  is  incompetent  in  any  case,        -----  Id 

Judges  of  the  court  to  appoint  persons  to  act  in  the  place  of  the  sheriff, 

coroner  and  commissioners  in  certain  cases,  ...  Id. 

Names  of  jurors  in  default  or  excused,  to  be  returned  to  the  wheel,       -  Id. 

Names  of  persons  who  have  served   as  jurors  not  to  be  returned,  &c, 

penalty  on  sheriff  and  commissioners  for  so  doing,      -  Id. 

Compensation  of  jurors,  ...  i.  321,  349,  486;  ii.  348 

Mileage  of  jurors,  and  how  paid,  -  -  -  -      i.  490  ;  ii.  348 

Prothonotary  to  cause  the  names  of  jurors  to  be  written  on  slips  of  pa- 
per and  deposited  in  a  box,       -  -  -  -  -  -     ii.    348 

How  jurors  shall  be  empannelled  in  a  cause,       -  -  -      i.  485;  ii.  348 

Oath  or  affirmation  of  jurors,        -  -  -  -  -      i.  487;  ii.  348 

Names  of  the  jurors  drawn  to  be  marked  in  the  panel,  and  the  slips  to 
be  kept  separate  until  verdict,  or  the  jury  be  discharged,  and  then 
returned  to  the  box,       -  -  -  -  -  -  -     ii.    348 

A  jury  may  be  empannelled  in  a  second  or  subsequent  cause  from  the 

remaining  jurors,  ------      i.  485;  ii.  349 

Jurors  may,  in  certain  cases,  be  supplied  from  the  by-standers  or  the 
county  at  large,  ......      i.  485;  ii.  349s 

Penalty  on  persons  summoned  from  the  by-standers,  &c,  in  case  of 

their  refusing  to  serve,  ------  Id. 

Courts  may  award  a  special  venire  in  any  cause  in  case  of  a  challenge 

to  the  array  sustained,  ------  Id. 

How  such  a  venire  shall  be  directed,  its  form  in  sucli  case,        -  -  Id. 

Courts  of  criminal  jurisdiction  may  award  a  special  venire  in  case  of  a 

challenge  to  the  array  by  the  defendant,  and  sustained,  -  -  Id. 

Aliens  shall  not  have  a  jury  de  medietate  lingua?,  -  -  -  Id. 

Peremptory  challenges  allowed,  two  in  civil,  and  four  in  any  criminal 
case,      --------      i.  488;  ii.  349 

Liability  to  taxation  not  to  render  incompetent  a  juror,  in  suits  upon  of- 
ficial bonds,        -----  ii.  232,  282,  572 ;  ii.  350 

Peremptory  challenges  in  cases  of  treason,  ...  -  Id. 

Peremptory  challenges  in  murder  and  other  felonies  within  the  exclu- 
sive jurisdiction  of  the  courts  of  oyer  and  terminer,     -  -  -  Id. 

Commonwealth  not  to  challenge  in  cases  without  cause,  nor  peremp- 
torily more  than  the  defendant  in  any  other  criminal  case,      -  -  Id. 

How  challenges  shall  be  conducted  in  criminal  cases,      -  -      i.  489;  ii.  350 

How  cause  of  challenge  shall  be  inquired  of,       -  -  -  -     ii.   350 

Rule  for  special  jury,  how  obtained  at  nisi  prius,  -  -  -     i.     482 

How  a  special  jury  shall  be  struck  from  the  list  of  common  jurors,  i.  486 ;  ii.  350 

Views  to  be  had  by  six  or  more  jurors,     -----  Id, 

Viewers  at  the  calling  on  of  the  cause  shall  be  first  sworn,  and  the  panel 

then  be  filled  from  the  other  jurors,      -----  Id. 

Jurors  knowing  any  thing  relative  to  the  controversy,  shall  disclose  the 
same  in  open  court,  &c,  ------  Id. 

Penalty  on  jurors  taking  any  thing  to  give  a  verdict ;  proviso,  saving 
to  the  party  aggrieved  his  action  for  damages,  if  the  penalty  be  recov- 
ered by  another  person,  ------  Id. 

Embracery  defined,  and  the  penalty  upon  persons  guilty  thereof,  -     ii.   351 

Jurors  not  disqualified  by  recognizances,  -  -  -     i.    334 


PARKE  &  JOHNSON'S  DIGESTS.  939 

Ike  Itvo  volumes  of  Parke  Sf  Johnson  as  vols.  ii.  and  iii.) 


JUSTICES  OF  THE  PEACE. 

See  Aldeksien. 


493 
493 
503 
504 
500 


505 
494 
494 
853 
510 
492 


Justices  must  reside  in  districts  for  which  appointed,      -  -  vol 

Office  not  to  he  in,  or  appertaining  to  taverns,     -  -  -  - 

To  give  copies  of  proceedings,  when  required,  -  -  -  - 

Jurisdiction  of  justices  and  aldermen  to  be  co-extensive, 
By  consent  of  parties,  jurisdiction  of,  may  be  extended, 
Jurisdiction  of.  shall  extend  to  all  cases  arising  from  contract,  not  ex- 
ceeding 100  dollars,       -  -  -  -  -  -    i.    495 

Shall  have  jurisdiction  of  cases  of  trover,  trespass  and  rent,       -  i.  504,  505 

To  what  cases,  jurisdiction  shall  not  extend,       - 

Removal  of  justices  by  the  legislature,  - 

Power,  in  assault  and  battery,       ------ 

May  bind  over  in  cases  of  surety  of  the  peace,    -  -  -  - 

May  indorse  warrants  from  other  counties,  - 

Proceedings  against  justice  for  olKcial  misconduct;  notice,  &c, 

Double  costs,  if  injury  wilful  and  malicious;  and  suit  to  be  brought 

within  six  months,         -  -  -  -  -  "'-."*"     ^** 

Judgment  by  default;  time  for  appeal ;  execution,  and  stay  of,  i.  497,  498 

Plaintiff  not  appearing,  judgment  of  non  suit,     -  -  -  -     |.    498 

Defendant's  demand  not  set  oft",  cannot  be  recovered,     -  -  -    i.    498 

Process  to  be  issued ;  and  bail,     -  -  -  -  "  ."    *'    ^** 

Entry  of  amicable  suits,  -----  i.  500,  505 

Bail  liable  as  special  bail ;  and  scire  facias  against,         -  -  i.  495,  497 

Nature  of  special  bail ;  bail  piece  ;  and  right  of  bail  to  have  benefit  of 
judgment,  -------  i.  497, 512 

Referees  before  justice,  and  their  proceedings,    .-'-.-     i.    496 
Proceedings  on  appeal  from  judgment  of  justice,  -  -      i.  496;  ii.  35.> 

Transcript  not  filed,  execution  to  issue  ;  plea  of  executors,         -  -     i.     497 

On  appeal  from  proceedings  of  two  justices,  no  deficiency  of  record  to 

prejudice  parties,  -  -  -  -  -  -  -     j-    497 

Re-hearing  may  be  granted,  on  judgments  by  default,  -  -     i.    498 

Proceedings  on  taking  depositions  of  witnesses,  -  -  i.  498,  511 

Stay  of  execution  on  judgments,  -  -  -  -  -     i-    498 

Lien  of  transcripts  filed,  and  issuing  of  execution,  -  -  -     i-    499 

Satisfied  judgments,  not  to  affect  privilege  of  freeholders,  -  -  Id. 

Justice  shall  receive  money  before  execution;  and  penalty  for  not  pay- 
ing amount  of  judgments  over,  Id. 
Levy  of  execution,             -------  Id. 

Transcripts  to  be  given,  of  judgments  against  persons  resident  in  other 

counties,  -  -  -  -  -  -  -  -  '  i.    501 

Plaintiff  to  enter  satisfaction,        -  -  -  -  -  -     i.     501 

Proceedings  on  certiorari,  how  obtained,  &c,     -  -  -  i.  502,  506 

Not  to  issue  from  supreme  court,  -  -  -  -  -     i.     503 

Prothonotary  may  administer  oath,  -  -  -  -  -    i.    506 

Proceedings  of  justice  not  to  be  set  aside,  for  want  of  formality  in  cer- 
tain cases,  -  -  -  -  -  -  -  -i.    502 

Certain  penalties,  how  recovered,  -  -  -  -      i.  504  ;  ii.  353 

Costs  on  suits  irregularly  brought ;  and  when  proceedings  of  justice 

are  set  aside  by  courts,  -  -  -  -  -  -     i.    503 

Justices  shall  record  recognizances,  and  abode  of  recognizors,  -     i.     333 

Shall  deliver  fines  for  use  of  poor,  to  overseers,  -  -  -     i.    738 

Shall  grant  search  warrants  for  stolen  goods,      -  -  -  -     i.    819 

Process,  how  executed,  if  defendant  withdraw,  out  of,  or  into,  city  or 

county  of  Philadelphia,  -  -  -  -  -  -     i.    509 

Proceedings  by  constable  on  levy  of  goods,  bond,  and  lien  of  levy,        -     i.    501 
Costs,  and  time  of  levy  to  be  indorsed  on  execution,     -  -  i.  507,  512 

Liability  of  constable,  on  delivery  of  execution,  -  -  -     i.    499 

How  delinquent  constables  to  be  proceeded  against,      -         i.  500,  506,  509,  512 
Sureties  of  insolvent  constables  to  be  proceeded  against  by  scire  facias, 

and  right  of,  to  benefit  of  judgments,  when  paid,        -  -  i.  502,  512 

On  executions  against  executors  and  administrators,  the  assets  of  de- 
ceased only,  to  be  subject  to  levy,         -  -  -  -  -     i.     499 
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Where  stay   of  execution  is  waived  on  bonds  or  notes,  how  justice 

shall  proceed,  ......  vol.  i.    500 

Justice  may  not  act  as  agent  or  counsel  in  cases  removed  from  before 

him,       -  -  -  -  -  -  -  -  ii.  353, 357 

Disposal  of  docket  of  deceased  justices,  -  -  -      i.  501 ;  ii.  354 

Disposal  of  docket  of  absconding  justices,  ...      i.  501 ;  ii.  354 

Costs  on  appeals  from  justices,     -  -  -  -  -  -     ii.  356 

When  justices  of  the  county  of  Philadelphia  shall  cease  to  exercise 

jurisdiction  in  civil  cases,  -  -  -  -  -  -     ii.  356 

May  issue  warrants  to  triers  in  case  of  disagreement  with  inspectors 

of  articles,  -  -  -  -  -  -  -  -ii.  278 

Shall  not  have  jurisdiction  of  action  for  penalty  for  official  misconduct 

of  county  and  township  officers,  -  -  -  -  -     ii.   125 

Recovery  of  penalty  in  15th  section  of  act  of  20th  March  1810,  -     ii.  353 

Aldermen  to  be  commissioned  by  governor  for  certain  districts  in  the 

county  of  Philadelphia,  ......  Id, 

Their  powers  and  duties,  ......  Id. 

Temporiuy  absence  of  justice  provided  for,  -  -  ii.  354 ;  iii.  480 

Guardians  may  appeal  from  judgment  of  justice  of  the  peace  without 
■  giving  surety,  -  -  -  -  -  -  -     ii.   354 

Of  suits  brought  before  justices  for  recovery  of  damages  for  cutting 

timber,  ........  Id. 

When  to  be  transferred  to  common  pleas,  -  -  -  -  Id. 

Warrant  may  issue  on  oath  of  any  witness,  ....  Id. 

When  suits  may  be  commenced,  .....  Id. 

Proof  necessary  to  convict,  ......  Id. 

Costs  on  appeals,  -  -  -  -  -  -  -     ii.  355 

Imprisonment  for  debts  not  exceeding  5  dollars  34  cents,  abolished,      -    ii.  356 
Provisions  as  to  mad  dogs,  -  -  -  -  -  -     ii.   356 

Aldermen  of  the  county  of  Philadelphia  may  acknowledge  deeds,  &c,      ii.   357 
Aldermen  and  justices  of  every  city,  town  or  borough  to  hear  and  de- 
termine all  actions  for  penalty  for  breach  of  by-laws,  -  -     ii.   357 
Certain  powers  vested  injustices  of  peace  of  Philadelphia  county,         -     iii.  479 
Justices  made  aldermen,                -             -             -             -             -         iii.  479,  480 

The  fees,  -  - _  iii.  479, 480 

Duty  of,  on  information  that  prisoners  confined,  are  lunatics,  -     iii.  655 

Duty  to  clear  windows  at  elections,  .....     iii .  557 

Shall  issue  their  warrant  to  sheriff,  to  deliver  possession  of  property  to 

purchasers,        -  -  -  -  -  ...  .     iii.  585 

No  certiorari  to  be  a  supersedeas  to  such  warrant,  ...     iii.  585 

KIDNAPPING. 

Punishment  for  kidnapping  negroes  and  mulattoes,        -  -  -    i.    652 

LANCASTER. 

District  court  for  city  and  county  of  Lancaster,  i.  461 ,  472,  479 ;  ii.  100,  299,  302 
Judges  of  common  pleas  and  quarter  sessions,  to  hold  courts  as  long  as 

business  requires,  -  -  -  -  -  -  -    ii.  295 

LANDLORD  AND  TENANT. 
See  Rent. 

Goods  distrained  for  rent,  how  sold,        -  -  -  -  -     i.    781 

One  year's  rent  to  be  paid  out  of  the  proceeds  of  goods  sold  on  execu- 
tion,      ---.-...     i.  782;  iii.  582 
Landlord  may,  in  certain  cases,  recover  possession  during  continuance 

of  lease,     ' ii.  787,788 

Proceedings  in  replevin,  -  -  -  -  -  -     i.    783 

When  distress  may  be  made  for  arrears  of  rent,  -  -  -     i.    785 

Procredings  to  recover  premises,  when  title  is  disputed  by  third  person,    i.     785 
Goods  maybe  distrained,  though  removed,  if  not  sold  bona  fide, if  found 

within  thirty  days,        -  i.  782, 787 

Purchaser  at  sheriff's  eale  to  be  deemed  landlord,  -  iii.  587 
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Payment  of  rout  accrued  subsequently  to  deed   to  purchaser,  shall  not 

discharge  tenant,  ....  -  vol.  iii.  587,588 

Penalty  on  distraining  when  there  is  no  rent  due,  or  for  rescue  of  goods 

distrained,  -  -  -  -  -  -  -     }■    ?82 

Distraining  for  more  than  balance  due,  -  -         '   «    ,.        -     i-     502 

What  goods  are  liable  for  rent,     -  -  -  -  -  -    i.    783 

Proceedings  to  recover  possession  of  premises  when  there  are  no  goods 

on  the  premises  to  pay  rent,  &c,  -  -  -  -  "    ':.   '^ 

Judicial  decisions  relating  to  rent,  ....     i.  790;  ii.  306 

LANDMARKS. 

Removing  landmarks,  how  punished,      -  -  -  -  -  i.  513 

The  penalty  may  be  moderated  by  court,  -  -  -  -  i-  703 

Penalty  may  be  prosecuted  in  the  quarter  sessions,  -  -  -  i.  504 

LAND  OFFICE.  • 

Established,  -  -  -  -  -  -  -  -     i.    515 

Secretary  of  land  office  and  surveyor-general,  their  oaths,  bonds  and 

deputies,  -  -  -  -  -  -  -  -    J-    515 

Re-organization  of  land  office,  and  books  and  papers,  how  disposed  of,  i.  537,538 
Seal  of,  to  be  affixed  to  patents,  warrants,  &c,  -  -  -  Id. 

What  duties  devolve  on  the  secretary  of  land  office,  and  of  the  com- 
monwealth,       -  -  -  -  -  -  -  -Id. 

Patents  and  mode  of  granting,  interests  on  lands, 

i.  515,  516,  538,  539,  548,  557,  504 
Meaning  of  word  "  location"  explained,  -  -  -  -    i-    517 

Patents  may  issue  when  excess  is  returned,        -  -  -  -     i.    545 

Warrants,  how  to  issue,    ------  i.  517,  526 

What  application  must  contain ;  old  rights  to  what  lands  confined, 

i.  518,  519,  520 
Terms  of  sale  of  land,  in  purchase  of  Indians  since  1776,  -  -    i.    519 

Warrants  to  be  numbered  and  executed  in  order  delivered,        -  i.  520,  522 

Surveys,  what  constitutes  good,  -  -  -  -  -  -     i.    522 

Appointment  of  deputy-surveyors ;  their  oath,  bonds  and  duties,  i.  523,  528 

Surveyors  restricted  to  respective  districts,         -  -  -  i.  523,  524 

Provision  in  case  of  islands,         -----  i.  523,  524 

Patents  to  issue  in  certain  cases  without  payment  of  purchase  money,  i.  557,  562 
Warrants  and  patents  to  be  signed  by  secretary  of  land  office,  -     i.     538 

How  warrants  obtained  in  certain  cases,  -  -  -  -     i.     546 

Secretary  of  land  office  shall  report  on  first  week  of  every  session  of 

legislature,         -  -  -  -  -  -  -  -i-    545 

Appointment  of  secretary  of  land  office  and  surveyor-general,  -     i.    539 

Fees  on  warrants,  -  -  -  -  -  -  -     i-    539 

Mortgages  may  be  executed  for  purchase  money  ;  principal  and  interest 

to  be  paid  by  mortgagors  at  any  time,  i.  525,  554,  555,  557,  563;  ii.  363 

Mortgages  by  actual  setttlers,      -----    i.  540,  541,  563 

How  moneys  due  on  lands  to  be  collected,  -  -  -  i.  552,559 

Enforcement  of  rights  accruing  prior  to  1776,     -  -  -     i.     524 

Settlers  entitled  to  warrants,  and  application  of,     i.  525,  526,  529,  530,  536,  547 
Surveys  for  actual  settlers,  -  -  -  -  -  -     i.     529 

Unsatisfied  warrants  and  compensation  of  holders,  -  i.  527,  531 

Lands  lying  east  and  west  of  Ohio  and  Alleghany  rivers  and  Cone- 

wango  creek,       -  -  -  -  -  -  -  i.  528, 557, 561 

Caveats  to  stay  patents,  and  limitation  of,  ...  j,  530;  533 

Certain  tracts  for  use  of  commonwealth,  -  -  -  -     i.     531 

Unexecuted  warrants,  when  to  be  filed,  -  -  -  -    i.     536 

Certified  copies  of  entries  in  books  of  surveyor-general's  office,  to  be 
evidence,  -  -  -  -  -  -  -  -    i.    535 

Oaths  may  be  admitted  to  chain  carriers  by  deputy  surveyors,  -    i.    535 

Applications  for  patents  to  be  registered,  -  -  -  -    i.    533 

Recovery  of  fees  due  on  patents  and  warrants  left  in  office,       -  -    i.    534 

Second  warrants  not  to  be  granted  for  same  land,  -  -  -    i.    534 
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Applications  on  which  no  purchase  money  paid,  void,    -  -  vol 

Surveys  to  be  received,  though  deputies  out  of  office,     - 

When  fees  and  purchase  money  to  be  refunded, 

Actual  settlers  purchasing  title  of  warrantee,  entitled  to  patent, 

Interest  on  lands  lying  on  rivers  Ohio,   Alleghany   and  Conewango 

creek,        -  -  -  -  -  -  -  -  -    i. 

Agreements  of  warrant  holders  and  settlers  confirmed,  -  -  -     i. 

Civil  process  against  foreign  land  companies,      -  -  i.  544  ;  ii.  102, 

Unpatented  lands  to  be  graduated,  -  -  -     .  -     i 

Act  of  April  8,  1829,  extended,      -  -  -  -  -  -     ii. 

Benefit  of  the  present  law  secured  to  persons  proceeded  against  under 

the  act  of  March  22, 1820,  -  -  -  -  -  -     ii. 

Acts  to  encourage  the  warranting  and  patenting  land  north  and  west  of 

the  Ohio  and  Alleghany  rivers,  revived  and  continued, 

i.  357,  359,  362;  ii. 
First  and  third  sections  of  the  act  of  April  6*,  1830,  repealed,      -  -     ii. 

Interest  on  the  purchase  money  of  undrawn  donation  lots, 
Surveys  made  before  the  receipt  of  warrants,  declared  valid,     - 
Act  relative  to  patenting  land,  extended,  -      i.  552,  556,  557,  559;  ii. 

How  interest  shall  be  calculated  on  mortgages  to  the  commonwealth 

prior  to  January  26,  1816,  -  -  -  -  -     i.  525;  ii. 

Certain  provisions  of  the  act  of  April  3,  1792,  repealed,  -  -     ii. 

Lands  on  which  money  is  due  to  the  commonwealth,  in  what  manner 

appraised  and  rated,         -  -  -  -  -  -  -     ii. 
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LANDS. 

See  Land  Office. 

When  may  be  taken  in  execution,  -  -  i.  288,  289,  294 ;  iii.  572 

Inquest  to  be  held  on  lands,  -  -  -  -  -     i.  290;  iii.  575 

Where  inquest  shall  be  held,  and  notice,  -  -  -     i.  294  ;  iii.  576 

Waiver  of  inquest  by  defendant,  ....     i.  295  ;  iii.  576 

Lien  of  testatum  executions  on  lands,        -  -  -        i.  293,  295;  iii.  575 

On  what  lands  judgment  to  be  a  lien,        ...  i.  421,  422,  423 

Debts  of  decedents,  how  long  a  lien  on  lands,      -  -  -    i.  672;  ii.   211 

Leases,  agreements,  &c.  respecting  lands,  when  void  if  not  in  writing,     i.     681 

LARCENY. 

Of  goods  and  chattels,  how  punished,       -             -             -             -  -     i.     818 

Of  bonds,  bills  of  exchange,  bank  notes,  &c,      -             -             -  i.  818,  821 

Search  warrants  for  stolen  goods,               -             -             -             -  -     i.     819 

Discretionary  power  to  punish  for  larceny,  by  fine,  given  to  courts,  -     i.     820 

LEASES. 

Parol  leases  for  terms  of  more  than  three  years,  not  obligatory, 
Landlord  may  obtain  possession  of  premises  before  end  of  lease, 
After  termination  of  it,       - 

LEGACIES. 

See  Executors. 

Judicial  decisions  relating  to  legacies,      - 

Distribution  not  to  be  compelled  until  after  one  year, 

How  distribution  to  be  made  in  the  orphans'  court, 

After  six  months  further  distribution  to  be  made, 

Distributee  to  give  security  to  refund,     .... 

Executors  to  pay  legatees  under  direction  of  orphans'  court, 

Pecuniary  legacies  to  abate,  pro  rata,  where  deficiency  of  assets, 

Provision  for  the  case  of  a  legacy  for  life, 

Action  at  law  may  be  brought  against  executors  for  a  legacy,     -      i. 

To  be  payable  after  a  year,  unless  otherwise  provided  in  the  will, 

Legatee  to  give  security  to  refund,  -  -  .  i.  565 

Provision  as  to  costs,  ......     j.565; 
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the  two  volumes  of  Parke  §■  Johnson  as  vols.  ii.  and  iii.) 
LEGACIES — CONTINUED. 

To  the  poor,  what  amount  not  to  exceed,  -  -  -         vol.  i.    719 

Proceedings  where  a  legacy  is  charged  on  real  estate,    -  -  -    ii.  215 

Proceedings  where  sucli  real  estate  is  in  another  county,  -  -     ii.   215 

Such  legatee  to  give  security  to  refund,    -  -  -  -  -     ii.   216 

Executors,  tfcc,  to  deduct  collateral  inheritance  tax,      ...  Id. 

Provision  where  the  legacy  is  given  for  a  limited  period,  -  -  Id. 

Executors,  &c,  to  pay  the  tax  to  the  county  treasurer,  -  -  Id. 

Executors  to  give  notice  to  county  commissioners  of  real  estate  liable 

to  the  tax,  ........  Id. 

Executors  to  give  notice  to  corporation  of  any  devise  or  bequest  to 

them,       -  -  -  -  -  -  -     i.  166;  ii.  217 

No  suit  to  be  brought  for  legacy  until  after  decree  made,  -     i.  565 J  ii.  214 

Register  to  notify  corporations  of  legacy,  ...     i.IGG;  ii.  217 

When  legacy  to  a  child  not  to  lapse,         -  -  -  -  -     ii.  566 

LEGISLATURE. 

When  elections  of  members  of  the  legislature  are  contested,     -  i.  240,  247,  248 

What  compensation  the  members  of  the  legislature  may  receive,  i.  822,  823,824 

Salaries,  &c,  of  the  officers  of  the  legislature,     -  -  i.  822,  823,  824 


LETTERS  OF  ATTORNEY. 

How  letters  of  attorney  may  be  proved,  &c, 

How  sale  of  lands  may  be  made  under  letters  of  attorney, 

When  certified  copies,  &c,  evidence,     - 


82 

82 

551 


LEVARI  FACIAS. 

When  levari  facias  may  be  issued,  &c,  -  -  -  -  i.  290,  291 

LIBERARI  FACIAS. 

When  issued,  and  proceedings  thereon,             «  -             -  i.  290,  294  ;  iii.  576 

Sale  under  levari,  not  to  impair  prior  mortgage,               -  -             -     i.    297 

Actual  possession  of  premises  to  be  delivered  by  sheriff,  -    i.  294  ;  iii.  576 

Effect  of  sale  under  levari  facias, '            -             -             -  -             -     i.    297 

LIBEL. 

Judicial  decisions  on  libel  and  slander,    -  -  -  -  -     ii.   369 

LICENSES  FOR  FOREIGN  MERCHANDIZE. 

All  dealers  in  foreign  merchandize  to  take  out  license,  -  i.  573,  578 

Who  to  be  taxed  as  retailers,         -             -             -  -  -             -     i.    574 

Person  to  take  license  for  every  store,      -             -  -  -             -     i.    573 

Price  of  license,  and  form  thereof,             ...  i.  578,  579,  580 

Who  exempted  from  paying,         -             -             -  -  -             -     i.    579 

Treasurers  to  make  returns  to  auditor-general,  -  -            i.  579,  580 

Part  of  year,           -             -             -             -             -  -  -             -     i.    574 

Duty  of  constable,              -             -             -             -  -  -             -     i.    578 

Duty  of  treasurer,              -  -  i.  574, 579, 580 

Suits  against  persons  neglecting  to  pay  for  license,  -  -            i.  573,  578 

LICENSES  FOR  SELLING  LIQUORS. 

Courts  in  Philadelphia  may  license  keepers  of  oyster  cellars,     -  -     ii.    372 

Persons  licensed  under  the  general   law,  not  confined  solely  to  tavern 

keeping,  -  -  -  ...  .  .  -     ii.    372 

Courts  of  quarter  sessions  and  mayor's  court  may  grant  licenses  for  tav- 
erns and  inns,  -  -  -  -  -  -     i.576;  ii.  372 

Such  licenses  may  be  granted  in  Philadelphia  at  any  term  of  the  courts, 
but  in  other  counties  only  at  the  first  or  second  term  of  the  court  in 
the  year. — Exception,    -----  i.  387,  576;  ii.  372 

No  inn  or  tavern  shall  be  licensed  unless  necessary  to  the  public,  i.  576;  ii.  372 
Can  be  granted  only  upon  a  certificate  of  twelve  citizens  of  the  good 
repute,  &c,  of  the  applicant,  and  the  sufficiency  of  his  accommoda- 
tions, &c,  -  -  -  -  -  -  -  -    ii.   372 
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(Note. — /;*  this  Index,  Purdon  is  designated  as  vol.  i.,  and 

LICENSES  FOR  SELLING  LIQUORS— continued. 

No  court  shall  grant  a  license,  unless  they  shall  be  satisfied  of  the  fit- 
ness of  the  applicant,  &c,        -----  vol.  ii.   373 

Commissioners  of  the  counties  shall  send  their  precept  to  the  assessors, 
to  return  the  names  of  all  innkeepers,  &c,  and  of  persons  desirous 
to  become  such,  with  the  valuation  of  the  rental  of  every  inn  and 
tavern,  ..--.-..  Id. 

Assessors  shall  execute  such  precept,  and  make  return  of  it  to  the  com- 
missioners, --------  Id. 

Commissioners  shall  adjust  the  valuations  so  made,  and  compute  the 
price  of  each  license  thereon,  and  deliver  it  to  the  clerk  of  the  pro- 
per court,  --------  IJ,. 

Every  person  intending  to  apply  for  a  license,  shall  designate  to  the  as- 
sessors the  property  he  intends  to  occupy  as  a  tavern,  -  -  Id. 

The  price  of  a  license,       -  -  -  -  -  -     i.  577;  ii.  373 

Shall  be  fixed  by  the  judges,  if  no  valuation  of  the  rental  has  been  made,    ii.   374 

Said  courts  may  grant  licenses  to  sell  spirituous  or  vinous  liquors,  to 

persons  who  may  combine  with  it  any  other  business,  -  -     ii.    374 

May  not  grant  such  licenses  to  the  owners  or  managers  of  a  theatre  or 

circus,  -------      i.  578;  ii.  374 

Clerks  of  the  courts  shall  make  out  and  deliver  all  such  licenses  to  the 
treasurers  of  the  counties,  and  transmit  a  list  of  the  names  of  the 
persons  to  whom  granted,  to  the  auditor-general,         -  -  -     ii.    374 

Treasurers  shall  deliver  the  licenses  to  the  persons  entitled,  on  payment 
of  the  price,  and  report  to  the  court  the  names  of  the  persons  who 
shall  neglect  to  take  them,         -----     i.  575;  ii.  374 

Treasurers  neglecting  to  make  such  report,  shall  forfeit  one  half  of  the 

commissions  on  tavern  money,  -         -    -  -  -  -  Id. 

Innkeepers  shall  keep  good  entertainment  for  man  and  horse,  under 

penalty,  --------  Id. 

Innkeepers,  &c,  inciting  games,  &c,  at  which  money  shall  be  staked, 
or  furnishing  strong  drink  to  the  persons  attending  on  games,  &c, 
punishable  by  fine,         ...  -  i.  340,  507,  577;  ii.  374 

Innkeepers  allowing  any  kind  of  gaming  for  money,  &c,  within  their 

premises,  punishable  by  fine,  -  -  -  -  -     ii.    374 

Innkepers  or  other  retailers,  &c,  offending  as  aforesaid,  shall  also  for- 
feit their  license,  and  be  incapable  of  being  licensed  for  one  year,  and 
on  conviction  of  a  second  offence,  shall  be  forever  incapable  of  being 
licensed,  ....  -  i.  346,  347,  502;  ii.  375 

No  innkeeper,  &c,  shall  harbour  a  minor,  apprentice  or  servant,  after 

being  warned  not  to  do  so,  under  penalty,         -  -  i.  5(50,  509;  ii.  375 

No  innkeeper,  &c,  shall  give  credit  to  any  person  for  liquors,         i.  569;  ii.  375 

Suits  by  innkeepers  for  tavern  reckonings,  or  for  debts  contracted  by 

minors,  apprentices  or  servants  as  aforesaid,  shall  abate,  -  -     ii.    375 

No  person  shall  keep  tavern  without  license,  under  penalty,       -      i.  577;  ii.  375 

Persons  selling  less  than  one  quart  of  spirituous  or  vinous  liquors,  &c, 

without  license,  indictable,  -----     i.  577;  ii.  375 

Courts  receiving  information  of  such  delinquents,  shall  cause  indict- 
ments to  be  preferred,      -  -  -  -  -  -    i.  570 ;  ii.  375 

Courts  may  revoke  the  licenses  of  innkeepers  convicted  of  any  offence, 

&c,  and  of  those  who  shall  suffer  drunkenness  or  disorderly  conduct,     ii.   375 

When  licenses  to  be  void,  -----  i.  346,  347 

Fees  of  clerk  of  sessions,    -  -  -  -  -  -  -    i.    318 

LIENS. 

Effect  and  duration  of  the  lien  of  judgments, 

i.  420,  421,  422,  423 ;  ii.  209 ;  iii.  530 
Of  mortgages,         -------  i.  204, 297 

Of  awards,  -  -  -  -  -  -  -      i.  49;  iii.  486 

Of  executions,         .......     i.  293 ;  iii.  575 

Of  testatum  executions,      .....         i.  293,  295;  iii.  581 

Of  purchase  money,  &c,  -  -  -  -  -  -     i.    587 

Of  transcripts  from  justices  of  the  peace,  -  -  -  -     i-    899 
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the  tiro  volumes  of  Parke  if  Johnson  as  vols,  ii.  and  iii.) 

LIENS — CONTINUED. 

Of* mechanics  on  houses,  and  other  buildings,      -  vol.  i.  5! 

Of  livery  stable  keepers  and  innkeepers  on  horses,  for  keeping, 

Of  persons  furnishing  curbstone,  .-.-»■ 

Of  owners  in  partition,  &c,  - 

Of  levy  on  executions  from  justices  of  the  peace, 

Of  tax  on  collatteral  inheritances,  ..... 

Of  purchase  money  for  lands  sold  by  deceased  persons, 

Of  accounts  of  county  commissioners  and  treasurers,     - 

Of  builders  for  party  wall,  ..... 

Of  taxes  in  city  and  county  of  Philadelphia, 

Of  balances  of  accounts  of  public  officers, 

Of  balances  against  collectors  of  county  rates  and  levies, 

Of  widow's  dower  or  share  in  estate  of  intestate,  i.  407,  415;  ii.  397,  398 

Of  the  shares  of  the  children  of  deceased,  in  partition,  -  i.  407,  412 

Of  bonds  given  by  purchasers  of  unseated  lands,  -  -  -     i.     862 

Judicial  decisions  on  judgment  and  lien,  -  -  -  -     ii.   298 

Judicial  decisions  on  mechanics'  lien,       -  -  -  -  -     ii.   380 

Of  transcripts  of  accounts  due  from  executors,  &c,       -  -      i.  675;  ii.  296 

Of  report  of  county  auditors,  .....  ii.  147,  184 

Of  sheriffs' recognizances,  &c,  ....      i.  832;  ii.  451 

Debts  of  a  decedent,  with  certain  exceptions,  not  to  be  a  lien  after  five 

years, i.  072;  ii.  209 

Judgments  to  continue  a  lien  for  five  years,  without  revival,      -  -     ii.  209 

Satisfaction  to  be  acknowledged  of  lien  of  executors,  &c,  -  -     ii-   297 

Lien  of  writ  of  foreign  attachment  on  real  estate,  -  -  -     iii-  502 

Lien  of  creditors  on  ships  and  vessels  for  debts  of  owners,  &c,  i.  76,  78 ;  iii.  514 
Lien  of  consignee  of  merchandize,  .....      ii.  219 

LIFE  ESTATE. 

Proceedings  for  levy  and  sale  of,     -  -  -  -  -  -     iii.  579 

LIMITATION  OF  ACTIONS. 

On  Suits  upon  penal  acts  of  assembly,      -  -  -  -  -     i.     584 

All  actions  of  trespass,  detinue,  trover,  replevin,  account  and  case,  to 

be  brought  within  six  years  after  cause  of  action,         -  -  i.  581,  582 

All  actions  of  debt  on  simple  contract,  debt  for  rent  and  actions  on  pro- 
missory notes  to  be  brought  within  six  years,  and  not  after,  -  i  581,  583 
Accounts  of  merchants  excluded  from  this  act,  -  -  -  i.  581 
All  actions  of  slander  within  one  year  after  words  spoken,  -  i.  582 
When  suit  may  be  commenced  after  judgment  reversed,  -  -  i.  582 
Actions  for  wounding,  assault  and  battery,  imprisonment,  &c,  to  be 

commenced  within  two  years,  and  not  after,     -  .-  -  -     i.     582 

When  suits  on  bonds  of  sureties  may  be  brought,  -  -  i.  585^  671 

Suits  against  sheriffs'  sureties,  when  brought,      -  -  -  -     i.    832 

When  actions  of  ejectment  to  be  brought,  -  .  •.  -     i.     583 

Of  lien  of  debts  against  deceased  persons,  .  -  -  .      i.  584  ;  ii.  209 

Judicial  decisions  relating  to,  -  -  -  .  .      i.  585;  ii.  376 

Of  mechanics'  lien,  -  -  -  -.  -         iii.  664, 666 

Seven  years' quiet  possession  of  lands,  effect  thereof.     -  -  -     i.     581 

Who  excepted  from  operation  of  statutes  of  limitation.   -  i.  582,  583,  585 

LIMITED  PARTNERSHIPS. 

May  be  formed,        --------  iii.  644 

General  and  special  partners,        ---...  iii.  644 

General  partners  only  to  act,          -             -             -             -             .             -  iii.  645 

Persons  desirous  of  forming  partnerships  shall  sign  a  certificate,            -  Id. 

Certificate  to  be  acknowledged,                 -     ■       -            .            .            .  Id. 

To  be  recorded,       -            -            -            -          '  .            .            .            .  Id. 

Affidavit  of  general  partners,         ......  Id. 

Liability  in  cases  of  false  statement,         .....  Id. 

Terms  of  partnership  to  be  published,       -            -            -            -            .  Id. 

Publication,  how  proved,  ....  -Id 

n.— lie. 
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LIMITED  PARTNERSHIPS— continued. 

How  partnership  shall  be  renewed,            ....          vol.  iii.  646 

Alterations  of  partnerships,    -------  Id. 

How  business  to  be  conducted,      ------  Id. 

How  suits  to  be  brought  by,  and  against,  Id. 

Stock  not  liable  for  certain  debts,               -             -             -             -             -  Id. 

If  original  capital  be  impaired,       -             -                      -  -             -             -  Id. 

Special  partner's  powers,                 ------  Id. 

Liability  of  general  partners,          ------  Id. 

Frauds  of  partners,  -  -  -  -  -  -  -Id. 

Sales,  assignments,  judgments  and  transfers  void,  when  insolvent,       -  iii.  647 

Rights  of  creditors  in  such  cases,                .....  Id. 

Liability  of  special  partner,             ......  Id. 

Creditors  to  be  first  satisfied,          -"-...--  Id. 

Dissolution  of  partnerships,            -             -                          -             -             -  Id. 

LIQUORS. 

See  Licenses.     Spirituous  Liquors. 

Spirituous  liquors  may  not  be  sold  near  places  of  worship  or  at  auctions, 

*  *  \  i.  779,784 

Fees  of  inspection  of  liquors,        ...             -           i.  323,  842  ;  ii.  272 

Mixing  or  adulterating  liquors  punished,             -             -              -             -  i.     567 
Liquors  to  be  inspected,                -                                       -  i.  841,  846 ;  ii.  270, 271 

LOTTERIES. 

See  Gaming. 

Insuring  tickets  in  lotteries,  punished,                 -             -             -             -  i-     348 
Declared  unlawful,           -             -                                       -             -      i.  344 ;  ii.  232 

Penalty  on  conviction  of  selling  tickets,              -            -           i.  344,  348  ;  ii.  232 

Fines,  for  what  use,          -             -            -             -            -            -             -  i.     348 

LUMBER  MERCHANTS. 

Attachment  law  against  vessels  extended  to  lumber  merchants,             -  i.       78 

LUMBER. 

Boards,  planks,  timber  and  shingles,  liable  to  inspection,  -         ii.  274,  275 

LUNATICS. 

Jurisdiction  of  courts,       -------  iii.  651 

How  the  same  shall  be  exercised,            ........  Id. 

Form  of  commission,         -------  Id. 

Not  to  issue  except  upon  application  of  relatives,  &c,  and  upon  affida- 
vit,         -            -             -            -             -            -            -  Id. 

Commission  may  be  addressed  to  one  or  more  persons,                -             -  Id. 

Court  to  make  an  order  respecting  notice,                         -    -  iii.  652 

Commissioners  may  issue  venires,            .....  Id. 

Under  certain  circumstances,  the  court  may  direct  the  inquisition  to  be 

held  by  one  of  the  judges,  and  attending  jury,  -  -  -Id. 

If  the  judge  shall  certify  that  the  application  in  such  case  was  without 

probable  cause,  the  applicant  shall  be  liable  to  the  costs,        -            -  Id. 

Compensation  of  commissioners,               ....             -  Id. 

Compensation  of  jurors,                ......  Id. 

Any  person  aggrieved,  may  traverse  an  inquisition,        ...  Id. 

The  court  may,  nevertheless,  make  all  necessary  orders  respecting  the 

person  or  property  of  the  lunatic,          .....  Id. 

Court  to  appoint  committees  of  persons  and  estates,       -             -             -  iii.  653 

Committee  of  estate  to  give  security,       -----  Id. 

The  finding  of  the  inquest  to  have  the  same  effect  in  all  counties  of  the 

commonwealth,               ........  Id. 

Effect  of  an  appointment  by  a  foreign  tribunal,                ...  Id. 

Copies  of  the  proceedings  in  case  of  a  lunatic  non  resident  in  the  com- 
monwealth, may  be  admitted  for  certain  purposes,      -             -             -  Id 

Inventory  to  be  filed  by  committee,          ....             -  Id. 

Committee  to  have  care  of  real  and  personal  estate,        -                           -  Id. 
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If  the  income  be  insufficient  for  maintenance,  &c,  the  committee  may, 

under  the  direction  of  the  court,  apply  part  of  the  principal,  vol.  iii.  654 

Court  may  order  the  sale  or  mortgage  of  real  estate,  in  certain 
cases,      --------     i.  587;  iii.  654 

Certain  statements  and  estimates  to  be  first  furnished,  -  -  Id. 

Notice  of  the  application  for  such  purpose  must  first  be  given,  -  Id. 

Court  may  appoint  an  auditor  on  such  application,         ...  Id. 

What  an  order  for  sale  of  real  estate  must  contain,  ...  Id. 

What  an  order  for  mortgage  of  real  estate  must  contain,  -  -  Id. 

Proceedings  if  the  estate  is  situate  in  another  county,    -  -  -  Id. 

Committee  to  make  return  of  sale,  and  confirmation  thereof,     -  -     iii.  655 

No  sale  or  mortgage  to  be  confirmed,  unless  security  given  by  the  com- 
mittee, --------  Id. 

Committee  to  execute  deed  to  purchaser,  Id. 

In  case  of  death  of  committee.  &c.,the  court  to  order  the  prothonotary, 

&.C.,  to  execute  deed,     -------  Id. 

The  like  proceedings  to  be  had  if  the  committee  shall  refuse  to  execute 

deed,      ...  -  ......  .M. 

Committee  may,  under  the  direction  of  the  court,  invest  in  stock,        -  Id. 

Contracts,  in  writing,  of  lunatics,  may  be  enforced  in  the  court  of  com- 
mon pleas,  -  -  -  -  -  -  -  -i.    586 

Decree  of  the  court  thereon  may  be  ordered,      ...  -     iii.  656 

Duty  of  committee  to  execute  deed,         -----     iii.  656 

Parol  contracts  may  be  enforced  in  like  manner,  in  certain  cases,         -     i.    586 

Contracts  for  the  purchase  of  land  may  be  enforced  in  the  common 
pleas,  ...  .--.-i.    586 

Committees  of  the  estate  to  settle  their  accounts  every  three  years,  and 
oftener,  if  required,       -------     iii.  657 

Such  committees  to  settle  full  accounts  on  the  determination  of  the  trust,  Id. 

Committees  of  the  person  to  settle  accounts  whenever  required  by  the 

court,      ---------  Id. 

Courts  of  common  pleas  to  have  the  like  control  over  committees,  as 

orphans'  courts  possess  over  guardians,  ....  Id. 

Not  to  be  liable  to  arrest  or  imprisonment,  ...  -  Id. 

Writs  to  be  served  on  committees,  -----  Id. 

Courts  to  discharge  such  lunatic  from  arrest,      ...  -  Id. 

If  plaintiff  shall  make  affidavit  that  the  inquisition  was  unduly  found,     -  Id. 

Duty  of  keeper  of  prison,  if  any  person  confined  in  a  civil  action  shall 

appear  to  be  a  lunatic,  to  give  notice  to  aldermen  or  justices,  -  Id. 

Duty  of  aldermen  or  justices  in  such  cases,  ...  -     hi.  658 

Duty  of  the  prothonotary  and  of  the  court  in  such  cases,  -  -  Id. 

Court  to  hear  the  case,  and  may  discharge  the  person  so  confined,  or 

deliver  him  to  his  friends,         ------  Id. 

Court  to  appoint  some  person  to  appear  for  the  lunatic,  if  arrested  on 

mesne  process,  -------  Id. 

Court  to  appoint  assignees,  if  the  lunatic  be  arrested  on  final  process,  Id. 

Assignees  to  have  like  powers,  &c,  as  in  case  of  insolvency,     -  -     iii.  659 

Order  of  the  court  to  be  a  sufficient  warrant  for  his  discharge,  -  Id. 

On  the  application  of  the  bail  of  a  lunatic,  the  court  may  order  an  ex- 

oneretur,  ........  Id. 

In  every  such  case,  the  court  to  appoint  some  person  to  appear  for  the 

defendant,  -  -  --  -  -  -  -  Id. 

On  the  trial  of  any  person,  if  it  shall  appear  that  he  was  insane  at  the 
commission  of  the  offence,  the  jury  are  to  find  the  fact,  and  the  court 
to  order  him  to  be  detained  in  custody,  ....  Id. 

The  like  proceedings  if  the  person  shall  appear  upon  arraignment  or 

trial,  to  be  insane,  -  -  -  -  -  -  -Id. 

Proceedings  if  a  person  brought  up  to  be  discharged  shall  apear  to  be 

insane,  -  Id. 

Such  person  may  be  delivered  to  his  kindred  or  friends  or  to  the  over- 
seers, &c,  on  their  giving  security,     -----     iii.  660 

The  estate  of  such  lunatic  to  be  liable  for  his  support,  and  in  default  of 

such,  the  county  and  township,  Id. 
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LUNATICS— CONTINUED. 

On  petition  and  proof  that  the  party  is  restored  to  sound  mind,  or  be- 
come habitually  sober,  the  court  may  order  the  commission  to  be  su- 
perseded, .......  vol.  iii.  660 

The  order  in  such  case,  to  have  the  effect  of  a  writ  of  supersedeas,        -  Id. 

Such  order  is  not  to  render  the  estate  liable  for  intermediate  contracts,  Id. 

Ten  dollars  penalty  for  selling  liquor  after  notice,  -  -  -Id. 

Meaning  of  the  word  lunatic  in  this  act,  -  -  -  -     iii.  661 

MAIL  STAGE. 

Penalty  on  drivers  of  mail  stages  leaving  their  horses  unsecured,  i.  846;  iii.  672 
For  obstructing  or  delaying  travellers,     -  -  -  -  -     i.    846 

MALICIOUS  MISCHIEF. 

Breaking  the  knockers  of  doors,  cutting  or  destroying  spouts,  taking 

down  signs,  &c,  how  punished,  -  -  -  -  -     i.    588 

For  setting  fire  to  bridges,  .....  iii.  672,  673 

MALICIOUS  PROSECUTION. 

In  what  cases  persons  imprisoned  or  prosecuted  without  probable  cause 

to  recover  double  damages,        -  -  -  -  -  -     i.     588 

MANDAMUS. 

Writs  of,  may  be  issued  by  supreme  court  and  common  pleas,  iii.  625,  626 

How  such  writs  may  be  issued,  and  executed,     -  .  -  -     iii.  625 

MANSLAUGHTER. 

Involuntary  manslaughter,  how  punished,  -  -  -     i.    647 

By  stabbing,  how  punished,  .....  i.  702,  n. 

Voluntary  manslaughter,  how  punished,  -  -  -     i.     705 

MARINERS. 

Place  of  legal  settlement  of  poor  mariners,  -  .          1.720,731 

Will  of  mariners  as  to  personal  estate,     ...  -     i.     877 

Wife  may  trade  as  feme  sole,  when  he  is  absent,              -  -     i.    327 

MARKETS. 

Clerk  of  the  market  shall  take  oath,         -                           -  -  i.     589 

Provisions,  vegetables  or  fruit,  may  be  sold  in  market,  when,  -             -  Id. 

Butter  deficient  in  weight  may  be  seized  by  clerk  of  market,  -             -  Id. 

MARRIAGE. 

Encouraged,          -            -            -            -             -            -             -             -  i.    590 

Consent  of  parents  or  guardians   or  masters  to  be  obtained  before 

marriage,            ........  Id. 

Consent  of  masters  to  be  obtained  before  servant's  marriage,     -             -  Id. 

Table  of  degrees  of  consanguinity,            -             -             -             -             -  i.    383 

Regulation  as  to  marriages  before  justices,          -             -             -             -  i.    591 

Penalty  on  persons  marrying  minors  or  apprentices,       -             -             -  Id. 

In  religious  societies,        -------  Id. 

MARRIAGE  SETTLEMENT. 

Regulation  as  to  the  disposal  of  land3  in  marriage  settlements,  -     i.    407 

MARRIED  WOMEN. 

When  wives  of  persons  going  to  sea,  may  sue  and  be  sued,  -            -     i.     327 

Where  legally  settled,       -                                        -             -  -            i.  720,  731 

Have  interest  secured  in  estates  of  decedents,                 -  -             -     ii.  400 

How  they  may  convey  their  estate,          -            -            -  i.  197,  205 ;  ii.  400 

Limitation  acts  do  not  operate  against  married  women,  -            i.  582,  583 

MASQUERADES. 

Penalty  on  promoting  or  attending  at  any,  &c,  -  -     i-     592 
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MASTERS  OF  VESSELS. 

Shall  declare  in  manifests,  number  of  barrels  of  Hour,     -  -  vol.  ii.     67 

Penalty  for  neglect  or  refusal,      ....  -  ii.  07,  68 

MAYHEM. 

How  defined  and  punished,  ....  -     i.     503 

MAYOR. 

Powers  and  duties  of  mayor  of  the  city  of  Philadelphia,  i.  203,  310,  594  ;  iii.  557 
Powers  and  duties  of  mayor  of  the  city  of  Pittsburgh,     -  -  -     ii.  300 

MAYOR'S  COURT. 

May  license  hawkers  and  pedlars,  &c,                 -             -  -             -     ii.   296 

Terms  of,  how  constituted,  &c,                ...  .     i.     593 

Its  powers  and  jurisdiction  ;  error  thereto,          -  i.  572,  594 

Duty  as  to  accounts  of  treasurer  of  guardians  of  the  poor,  -             -     i.     737 

MEASURES. 

See  Weights  and  Measures. 

MECHANICS. 

See  Mechanics'  Lien. 

MECHANICS'  LIEN.  /Jv;',  \  - 

Every  building  to  be  subject  to  a  lien,  for  debts  contracted  in  the  erec-  '  (/ 

tion  thereof,       -            - i.  595 ;  iii.  662  /ft/^Mtf1 

Extent  of  such  lien,          -------  iii.  662 

Prothonotary  to  keep  a  docket  for  certain  purposes,        -            -             -  iii.  663 

Owner  of  ground  may  define  boundaries,  &c,  and  cause  the  same  to  be 

entered  in  such  docket,              .-.----•-  Id. 

In  default  of  such  previous  designation,  the  owner,  or  other  person  in- 
terested, may  apply  to  the  court,           -----  Jd. 

Court  shall  appoint  commissioners  for  the  purpose,         -  -  -Id. 

Commissioners  to  examine  and  make  report,  which  is  to  be  entered  on 

the  docket,         --------  Id. 

Court  to  have  power  to  stay  any  execution,  &c.  until  boundaries,  &c. 

are  designated,                -------  Id. 

If  any  building  shall  be  sold  before  such  designation,  the  court  may  ap- 
portion the  proceeds,     -------  iii.  664 

Lien  aforesaid  to  be  preferred  to  all  others,  originating  subsequently  to 

the  commencement  of  the  building,      -----  Id. 

Claims  to  be  filed  in  the  prothonotary's  office,     -             -             -             -  Id. 

What  such  claims  must  set  forth,             -            -            -            -            -  Id. 

In  every  case  of  a  joint  claim,  the  amount  due  to  be  apportioned  to  each 

building,              --------  Id. 

Limitation  of  liens,             -------  Id. 

Proceedings  on  a  claim  to  be  by  scire  facias,  and  form  of  the  same,       -  Id. 

.Scire  facias  not  to  issue  within  fifteen  days  of  the  return  day,                -  iii.  665 

How  the  scire  facias  is  to  be  served,        -----  Id. 

Sheriff  also  to  advertise,                ------  id. 

On  the  return  of  such  writ,  other  claimants  may  become  parties  by  sug- 
gestion,              --------  id. 

Proceedings  on  such  suggestion,                -             -             -             -             -  Id. 

Execution  to  be  by  levari  facias,  and  form  of  the  same,               -            -  iii.  666 

If  proceeds  insufficient,  claims  to  be  averaged,    -            -            -             -  Id. 

If  no  scire  facias  shall  have  issued  on  any  claim,  the  owner  of  the  build- 
ing, &c.  may  apply  to  the  court,  and  proceedings  thereon,     -             -  Id. 

Limitation  of  claims,  unless  revived,       -            -            -            -  ii.  378;  iii.  666 

Every  claimant,  when  paid,  to  acknowledge  satisfaction,           -            -  iii.  666 

Penalty  for  not  acknowledging  satisfaction,         -            -            -  ii.  378;  iii.  667 

This  act  not  to  prevent  personal  actions  for  recovery  of  debts  due  to 

mechanics,          ........  id. 

Extending  the  provisions  of  the  act  to  Lehigh  county,                -            -  Id. 
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MECHANICS'  LIEN— continued. 

The  lien  given  by  this  act  to  extend  to  plumbers,  and  persons  furnish- 
ing curb  stone,  .....        vol.  ii.  277;  iii.  667 

Provisions  of  law  extended  to  certain  counties,  -        ii.  378,  379;  iii.  667 

Judicial  decisions  relating  to,        -  -  -  -  -  -     ii.   380 

Owner  of  buildings  may  appeal,  -  -  -  -  -     ii.   378 

Apportionment  of  claim  for  materials  of  two  or  more  buildings  belong- 
ing to  same  person,        -  -  -  -  -  -  -     ii.  379 

MESNE  PROFITS. 

When  security  for,  may  be  required  of  tenant,  &c,        -  -  -     i.    838 

Proceedings  on  refusal  of  tenant,  -  -  -  -  -     i.    838 

MILEAGE. 

When  and  how  much  allowed  to  members  of  the  legislature,     -  -     i.    824 

To  delegates  to  convention,  ......     iii.  536 

To  jurors, i.  322;  ii.  348 

To  witnesses,         -  -  -  -  --  -  -i.    322 

MILITIA. 

Organization  of  divisions  and  brigades,    -  -            -            -            -    i.    598 

Organization  of  regiments,  companies,  &c,  -            -            -            -     i.    599 

Regulations  respecting  enrolment,            -  -            -            -  i.  600,  640,  642 

Fines,  to  whom  paid,  &c,  -----         i.    632,  638 

Election  of  officers,  &c,    -            -            -  i.  601,  602,  606,  611,  640,  643 

Term  of  service,      -            -            -            -  -            -            ■            -    i.    607 

Adjutant-general,  his  duties,  &c,              -  -            -         i.  600,  644 ;  ii.  382 

Duties  of  brigade  inspector,            -            -  -     i.  602,  632,  634,  640;  ii.  383 

Who  not  liable  to  fines  for  non  attendance,  -            -            -           i.  609,  640 

Who  liable  to  fines  for  not  training,          -  -            -            -  i.  622,  629,  638 


Fines,  how  collected, 
Courts  of  appeal,  &c, 

Courts  martial  and  proceedings,  -  i.  623 

Volunteers,  how  organized,  -  -  -  i.  613,  614,  618,  619 

When  volunteers  and  militia  officers  shall  be  exempt,     -  -  i.  619 

Articles  of  regulation  for  militia  and  volunteers, 
When  rules  of  United  States  army  in  force, 
Proceedings  removed  on  certiorari  from  court  martial,  - 
Actions  for  injuries  done,  ....  j 

Colours  for  regiments,  &c,  - 

Books  to  be  delivered  by  officers  and  their  representatives, 
Vacancies,  how  supplied,  - 

Fine  for  selling  liquor  on  parade  ground, 

Proceedings  where  public  arms  or  military  property  is  burnt,     - 
Each  company  of  riflemen  allowed  for  music, 

When  troops  may  be  formed  into  battalion,  ii 

Volunteer  companies  to  have  tents,  &c, 

Certain  volunteer  companies  to  receive  arms  from  the  adjutant-gene 
ral,  --..-..- 

MILITIA  FINES. 

Who  are  liable  to  fines  for  not  attending  at  militia  trainings, 

Who  are  not  liable  to  fines  for  non  attendance, 

How  fines  are  to  be  collected,        .... 

Remission  of  fines,  how  obtained, 

Payment  of  sum  to  county  treasurer,  when  it  will  exempt, 

MILL  DAMS. 

Where  dams  may  be  erected,  and  under  what  regulations, 

MILLERS. 

■Vce  BllKAD  and  Fjlour. 
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MINERALOGY. 

See  Geology. 

MISDEMEANOUR. 

See  Index  to  Inspections,  and  Bread  and  Flour. 

To  withhold  testamentary  writing,  -  -  -  vol.  ii.   431 

MOBS. 

See  Elections. 

MORTGAGES. 

Judicial  decisions  relating  to  mortgages,  -  -  -      i.  208  ;  ii.  170 

Shall  not  be  a  lien  unless  recorded,         -  -  -  -  -     i.    204 

When  satisfaction  to  be  entered  on  mortgage,     -  -  -  i.  IDG,  204 

Scire  facias  on  mortgage,  and  proceedings  thereon,         -  -  -     i.     193 

When  guardians  and  administrators  may  mortgage  lands,  i.  406,  415  ;  ii.  391 ,  395 
When  mortgages  must  be  recorded,        -  -  -    i.  190,  198, 204 

When  deeds  to  be  void  as  against  subsequent  mortgage,  &c,       i.  195,  198,  203 
Fart  of  mortgaged  premises  may  be  released,      - 
Sale  on  execution,  when  not  to  affect  mortgage, 
Index  to  mortgages,  how  prepared  and  kept  by  recorder, 


204 
297 
475 


MULATTOES. 

See  Negroes. 

MURDER. 

Punishment  of  manslaughter,       -            -            -            -  -             -     i.    648 

Punishment  by  hanging,  how  to  be  inflicted,      -            -  -      i.  647  ;  ii.  414 

Punishment  of  murder  of  the  second  degree,      -  -             -     i.    G48 

NATURALIZATION. 

Privilege  for  the  naturalization  of  aliens,             -            -  -            -     i.    887 

NEGROES. 

Slavery  for  life  abolished,             -            -            -             -  -            -     i.    648 

Kidnapping  punished,      -----  -           i.  654,  658 

Negroes,  &c.  placed  on  the  same  footing  as  indented  servants,  -     i.    649 

Not  to  be  separated  from  their  relatives,               -             -  -             -     i.     652 

Slave  shall  bear  witness  against  a  freeman,        -             -  -             -     i.    649 

Costs  not  to  be  paid  by  negroes  acquitted  of  charge  of  being  runaway 

slaves,    -            -            -            -            -            -            -  -            -     i.    700 

Reward  for  apprehending  runaway  slaves,          -            -  -            -    i.    650 

Duties  of  courts  on  slave  cases,    -----  i.  653,  657 

For  what  term  negroes  may  be  bound,     -             -             -  -             -     i.    650 

When  slaves  brought  from  other  states,  to  be  free,         -  -            -     i.    650 

Poor  negroes,  &c.  to  be  supported,  by  whom,    -            -  -            -     i.    736 

NEW  TRIALS. 

In  district  court  for  city  and  county  of  Philadelphia,  when  granted,      -    i.    466 

In  special  or  circuit  courts,             -            -            -  -            -    i.    480 

NISI  PRIUS. 

See  Judiciary  and  Supreme  Court. 

May  be  held  in  Philadelphia,         -            -                         -  -     i.  429 ;  ii.  304 

NOLLE  PROSEQUI. 

When  it  may  be  entered,                -            -            -            -  -            -    i.      81 

NON  SUIT. 

Plaintiff  may  be  non  suited  failing  to  comply  with  an  order  of  the  court 

to  produce  books,  papers,  &c,               -            -            -  -            -    i.    431 

Plaintiff  will  not  be  non  suited  for  mere  informality  in  statement  or 

declaration  filed,               -            -            -            -            -  -            -    i.    441 
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NON   SUIT— CONTINUED. 

When  the  jury  is  ready  to  give  their  verdict,  non  suit  not  permitted,  vol.  i.    450 
When  judgment  of  non  suit  may  be  entered  for  neglect  of  bringing  on 

trial, i.    427 

When  judgment  of  non  suit,  for  not  being  ready  for  trial  when  cause  is 
called,       ...  ....     i.    449 

NOTARIES. 

Appointment  of  notaries  ;  their  powers,  fees,  &c,  -             -            i.  308,  559 

When  official  certificates  evidence,            -             -  -             -            i.  282,  560 

When  required  to  give  copies  of  official  records,  -     i.    282 

NOTES. 

See  Bank  Notes. 

Liability  of  parties  to  note,             -             -  -  -             •  -  ii.      57 

Of  the  transfer  of  note  or  bill,                 '    -  -  -             -        i.  123;  ii.  58 

Consideration  of  note  or  bill,          -             -  -  -             -  -  ii.      58 

Interest  on  note,  &c,         -             -             -  -  -             -  -  ii.      59 

Limitation  of  actions  on  promissory  notes,  -  -             -  i.  124,  581 

Punishment  of  larceny  of  bank,  and  promissory  notes,                 -  -  i.    821 

NOTICE. 

Notices  to  heirs,  legatees  and  distributees,  -      »       -  -  -     ii.    401 

Notices  in  the  case  of  minors,         -  -  -  -  -  -     ii.    402 

Of  proceedings  in  the  orphans'  court,        -  -  -  -  ii.  401, 402 

Of  executors  or  administrators  to  creditors,  -  -  -  -     ii.    205 

Of  sale  of  lands  under  order  of  orphans' court,      -  -  -      i.  411 ;  ii.  402 

Of  sheriff's  sales,  ....     i.  290,  294,  296 ;  hi.  575,  578 

Of  sales  of  executors,  &c,  .....      L  411;  ii.  402 

For  production  of  books,  papers,  &c,  on  trial,     -  -  -  i.  280,  281 

Of  inquisition  to  condemn  real  estate,      -  -  -  -  -     i.     294 

To  freeholders,  to  appear  and  put  in  special  bail,  -  -  -     i.       57 

Of  insolvents,  to  creditors,  -  -     i.  388,  391,  392;  hi.  598,  601 

Of  confinement  of  poor  debtors,  to  plaintiff's,  and  daily  allowance  of,  i.    392 

To  put  up  index  boards,  to  supervisors,     -  -  -  -  -     i.    805 

To  accept  or  refuse  estates,  to  be  given  to  heirs,  i.  411,  413,  414  ;  ii.  397 

Of  intention  to  bring  suits  against  justices,  -  -  -  -     i.    492 

Of  landlord  to  tenant,  to  leave  premises,  -  i.  784,  788 

Of  service  of  writ  of  partition,  by  notice,  -  -  -     i.  684;  ii.  413 

To  persons  in  possession  of  premises,  after  sale  by  sheriff",  -  -     i.    636 

NUISANCE. 

Lotteries  are  public  nuisances,      -  -  -  -  -  -    i.    344 

Committed  in  public  roads,  -  -  -  -  -  -     i.    797 

Certain  buildings  in  city  of  Philadelphia  declared  to  be  a  nuisance,  i.  886;  ii.  226 

How  removed,  and  offenders  punished,     - 

Judicial  decisions  relating  to,         - 

Penalty  for  putting  nuisances  into  the  Schuylkill, 

How  recovered  and  appropriated, 

Length  of  possession,  no  bar  to  removal, 

Turnpike  companies  liable  for  obstructing  roads, 

Process  may  be  served  on  gatekeepers, 

Carters  liable  for  putting  their  wagons  in  the  road  at  night, 


OATHS  AND  AFFIRMATIONS. 

Form  of  oaths  and  affirmations,      .... 

What  oaths  shall  be  taken  by  arbitrators  and  referees, 

What  oaths  shall  be  taken  by  sheriff's, 

What  oaths  shall  be  taken  by  referees  under  justices, 

What  oaths  shall  be  taken  by  insolvent  debtors, 

What  oaths  shall  be  taken  by  judges,  justices  and  witnesses, 

What  oaths  shall  be  taken  by  notaries  public, 

What  oaths  shall  be  taken  by  surveyor-general,  secretary  of  land  office, 

and  deputy  surveyors,     -  -  -  -  -  -  -     i.     523 


. 

ii.  226 

. 

ii.  385 

- 

ii.  384 

. 

Id. 

. 

Id. 

- 

ii.  384 

. 

ii.  385 

- 

ii.  385 

i.  661 

-  i.  48; 

iii.  485 

. 

i.  484 

. 

i.  496 

-  i.  388; 

iii.  598 

. 

i.  661 

. 

i.  600 

vol.  i.  716, 

726 

i.  83 ;  ii.  37 

-  ii. 

124 

-  ii. 

137 

170,481;  ii. 

141 

-  ii. 

142 

-  ii. 

145 

-  ii. 

146 

-  ii. 

148 

ii.  149. 

,  156 

-  ii. 

200 

fee.,   -  ii. 

277 

-  ii. 
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ii.  37 

,297 

-  ii. 

314 

-  ii. 

340 

-  i.  487  ;  ii 
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-  ii. 
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-  ii. 
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-  ii. 

356 
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364 

-  ii. 

433 

-  ii. 

313 

PARKE  &  JOHNSON'S  DIGESTS.  953 

the  two  volumes  of  Parke  fy  Johnson  as  vols.  ii.  and  iii.) 

OATHS  AND  AFFIRMATIONS— continued. 

What  oaths  shall  be  taken  by  overseers  and  guardians  of  poor, 

What  oaths  shall  be  taken  by  attorney  a.t  law,     - 

What  oath  shall  be  taken  by  constable, 

What  oaths  shall  be  taken  by  borough  officers, 

What  oaths  shall  be  taken  by  county  commissioners,      -  i. 

County  commissioners  may  administer  oaths, 

What  oath  shall  be  taken  by  county  auditor, 

County  auditor  may  administer  oaths, 

What  oaths  shall  be  taken  by  township  officers, 

What  oath  shall  be  taken  by  assessor. 

What  oath  shall  be  taken  by  inspector  of  tobacco, 

What  oaths  shall  be  taken  by  inspectors  of  Hour,  pork,  spirits,  &c. 

What  oath  shall  be  taken  by  register, 

What  oath  shall  be  taken  on  taking  writ  of  error  or  appeal, 

Prothonotaries  to  have  power  to  administer, 

Oath  of  sheriff  and  commissioners  selecting  jurors, 

Oath  of  jurors,  ------ 

Administrator  of  justice  to  give  transcript  on  oath, 

Oath  in  case  of  suits  before  justice  for  cutting  timber, 

Oath  in  case  of  complaint  of  mad  dogs,     - 

Oath  of  appraisers  of  rates  of  value  of  unpatented  land, 

Oath  of  executors  and  administrators, 

Oath  of  prothonotary,  -  -  -    .        - 

OBLIGORS. 

Judgment  against  an  obligor,  not  to  bar  suits  against  co-obligors,  -     i.    486 

OFFICES. 

Commissioners  shall  erect  offices  in  each  county,  to  preserve  records,        i.    663 
Certain  state  offices,  and  offices  under  national  government,  declared 

incompatible,        -------  i.  663,  665 

Of  register,  clerk  and  recorder  taxed,        -  -  -  i.  665,  666;  ii.  427 

Fees  to  be  paid  by  officers,  after  terms  of  office  expired,  -  -     i.    666 

OFFICERS. 

Suits  against  sureties  of  public  officers,  to  be  brought  within  seven 

years,  after  cause  of  action,         -  -  -  -  -  -     i.    585 

Penalty  on  exercising  duties  of  incompatible  officers,      -  -  -     i.    664 

Persons  retiring  from  office,  their  executors,  &c.  to  deliver  books,  pa- 
pers, records,  &c.  to  successors,  -  -  -  -  -    i.    664 

OFFICIAL  BONDS. 
See  Bonds. 

Bond  of  sheriff  and  coroner,  how  approved  of,      -  -            -            -     ii.   451 

How  suits  on  official  bonds  shall  be  brought,        -  -             -          iii.  529,  530 

Parties  aggrieved,  to  have  the  benefit  of  official  bonds,  -    i.  669;  iii.  529 
Form  of  suit,            --------     iii.  509 

When  suit  on  official  bonds  to  be  brought,            -  -             -    i.  585,  671,  832 

In  what  name  official  bonds  to  be  taken,                -  -             -             -     i.    826 

To  be  recorded  by  recorder,  and  transmitted  to  the  secretary  of  the 

commonwealth,    -             -             -             -             -  -             -             -     i.    826 

Form  and  requisites  of  bond  of  administrators,      -  -         i.  401 ;  ii.  205,  435 

Form  and  requisites  of  bonds  of  sheriffs  and  coroners,  i.  831,  832;  ii.  448,  450 

Form  and  requisites  of  bonds  of  county  treasurers,  i.  173;  ii.  143,  156,  158 

Form  and  requisites  of  bond  of  register,                 -  -             -     i.775;  ii.  430 

Form  and  requisites  of  bonds  of  constables,            -  -             -     i.  510  ;  ii.  124 

■Form  and  requisites  of  bond  of  recorder  of  deeds,  -             -           i.  199,775 
Form  and  requisites  of  guardians,               ....     i.  674  ;  ii.  589 

Form  and  requisites  of  clerk  to  guardians  of  poor,  -             -             -     i.    729 

Form  and  requisites  of  treasurer  to  guardians  of  poor,  -             -           i.  729,  745 

Form  and  requisites  of  bonds  of  officers  of  banks,  -            -     i.    106 
n.— 117 
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OPINIONS  OF  COURT. 

Judoes  of  courts  shall  reduce  their  opinions  to  writing,  and  file  them  of 

record,  if  required,         ------  vol.  i.     437 

Opinion  of  supreme  court  to  be  delivered  on  every  exception  taken,       -     i.    449 

ORPHANS'  COURT. 

See  Executors  and   Administrators.     Registers  and  Registers' 

Courts. 
Duties  of  supreme  court  on  appeal  from  orphans' court,  -  -     ii.   322 

Judicial  decisions  relating  to  orphans'  court,       -  -  -     ii    409 

Constituted,  its  powers,    ...  -        i.  6b'6;  ii.  388,  407;  iii.  033 

To  be  a  court  of  record,  and  have  a  seal,  -  -  -  ii.  388,  407 

Periods  of  holding  the  courts,       -  -  -  -  -  ii.  388,  407 

Jurisdiction,  ...  ...    ii.  388 ;  iii.  633 

Care  of  minors  and  appointment  of  guardians,    -  i.669;  ii.  388 

Executors  or  administrators  not  to  be  appointed  guardians,        -     i.  609;  ii.  388 
No  foreign  guardian  to  have  authority  in  this  state,        ii.  430,  439 ;  iii.  669,  670 
Clerk  of  orphans' court,  -  -  -  -  -  -     ii.   407 

Guardians  to  give  security,  and  form  of  bond,    -  -  -      i.  674;  ii.  389 

Guardians  to  file  an  inventory,    -  -  -  -  -  -     ii.   389 

Guardians  to  render  accounts,      -  -  -  -  -  -     ii.   389 

Guardians  may  be  discharged,      -  -  -  -  -      i.  671 ;  ii.  389 

Power  of  courts  to  remove  guardians,      -  -  -  -  -     ii.   390 

May  direct  maintenance  of  an  infant,       -  -  -  -  -     ii.   390 

May  direct  the  investment  of  trust  moneys,         ...      i.668;  ii.  390 
Accounts  of  executors,  &c,  are  not  to  be  confirmed,  unless  notice  has 
been  given,         -  -  -  -  -  -  i.  672, 675;  ii.  391 

Accounts  of  executors,  &c,  to  be  examined  by  the  court,  or  referred  to 

auditors,  ...  ii.   391,408 

Executors,  &c,  when  liable  to  pay  interest,        -  -  -  -     ii.   391 

Amount  of  interest  to  be  determined  by  the  court,  ...  Id. 

Auditors  to  be  appointed  to  apportion  assets  among  creditors,    -  -  Id. 

Further  notice  may  be  given  of  the  settlement  of  accounts  in  certain 

cases,      ---------  Id. 

Executors  or  administrators  ma}'  be  discharged,  -     i.  671;  ii.  392 

On  failure  to  give  security,  may  be  removed,      -  -  -  -     ii.   392 

How  the  order  of  the  court  may  be  enforced,  against  a  superseded  ex- 
ecutor, -  -  -  -  -  -  -  -ii.  393 

Proceedings  where  an  executrix  marries,  without  securing  the  minor's 

portion,  ___...--  Id. 

Proceedings  where  the  executor  is  a  lunatic  or  habitual  drunkard,         -  Id. 

Proceedings  where  the  executor,  &c,  has  removed  from  the  state,        -  Id. 

Relief  may  be  given  in  the  case  of  a  surety,        -  -  -  -     ii.   394 

Power  of  the  orphans'  court  to  authorize  a  sale,  or  mortgage  of  real  es- 
tate,       -------  i.  406,415;  ii.  394 

Manner  of  proceeding  on  application  for  sale  of  land,       i.  414,  415,  673;  ii.  395 
Inventory  to  be  filed  before  order  of  sale,  -  -  -  -     ii.    395 

Court  may  appoint  auditors  on  application  for  sale  of  land,      i.  405,  416;  ii.  395 
Widow's  election  of  dower,  -  -  -  -  -  -     ii.   396 

Power  of  the  court  to  authorize  partition,  -  -  i.  407,  410;  ii.  396 

Proceedings  in  partition  when  the  estate  cannot  be  divided, 

i.  407,  410,  411,  412,  415;  ii.  397 
Proceedings  to  effect  equality  of  partition,  -  -  -  -     ii.   397 

When  the  estate  cannot  be  divided  into  as  many  parts  as  heirs,  -     ii.   397 

Court  to  grant  a  rule  on  the  heirs,  to  accept  or  refuse  the  share,      i.  413 ;  ii.  397 
Widow's  share  to  remain  a  charge,  -  -  -  -  -     ii.   397 

Estate  may  be  sold,  if  all  the  heirs  refuse  or  neglect  to  take,     i.  413,  414  ;  ii.  398 
Widow's  share  of  purchase  money  to  remain  a  charge,  -     i.  415;  ii.  398 

Partition  of  lands  lying  in  different  counties,       -  -  -     i.  413:  ii.  398 

Heirs  not  entitled  to  election  in  more  than  one  county,  -     i.  413;  ii.  399 

CollateraP heirs  entitled  to  partition,       -  -  -  -  -    ii.  399 

Executors,  &c.,  may  make  deeds  for  property  sold  by  their  predecessors,  Id. 

Clerk  of  the  court  may  convey  in  certain  cases,  ...  Id. 

Interest  of  a  married  woman,  how  secured.  -  -  -  -     ii.   400 
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ORPHANS'  COURT— continued. 

Where  lliere  are  liens  upon  the  purparts  of  heirs,  -  -  vol.  ii.  400 

When  recognizance  is  discharged,  satisfaction  to  be  acknowledged,      -     ii.   401 
Penalty  for  not  entering  it,  -  -  -  -  -  -     ii.   401 

Notices  to  heirs,  legatees,  and  distributers,  -  -  i-  413  ;   ii.  401,  408 

Notices  in  the  case  of  minors,      -----      i-411;  ii.  40x2 

Notice  of  the  sale  of  real  estate,  -  i.  411  j  ii.  402 

Power  to  send  an  issue  to  the  common  pleas,      -  -  -  «*■ 

Power  to  examine  accountants  on  oath,  and  to  compel  the  production 

of  books  and  papers,       -------  Id. 

Process  of  the  orphans'  court,       -  -  -  -  -  ■  '"■■ 

Form  of  writ  of  sequestration,       -  -  -  -  -  -     ii'.   403 

Practice  of  the  orphans'  court,      -----         ii.  406,  407 

Appeal  to  the  supreme  court,        -  -  -  -  i.  669 ;  ii.  406,  408 

Fees  of  sheriff  for  duties  required  by  this  act,      -  -  -  -     ]]■  400 

Former  laws  repealed,       -  -  -  -  -  -  -     }]■  400 

Appeals  from  orphans'  courts,  transferred  to  supreme  court,      -  -     ii.   407 

Former  act  explained,       -  -  -  -  -  -  "V-  ^? 

Supreme  court  to  hear  and  determine  appeals  from  orphans'  court,        -     ii.  408 
Sale  of  minors'  estates  in  certain  cases,  -  -  -  iii-  669 

Judicial  decisions  relating  to  orphans'  court,  &c,  i.  (576;  ii.  409;  iii.  G70 

When  executors,  &c,  may  be  compelled  to  give  security,       i.  668,  670  ;  ii.  392 
Balances  against  executors  a  lien,  if  entered,      -  -  -      i-  675;  ii.  296 

Orphans  to  make  choice  of  guardian,       -  i.  668;  ii.  388 

Satisfaction  to  be  made  out  of  real  estate  when  balance  due,      -  -     i.^   673 

When  appeals  from  decree  of  orphans'  court  to  lie,  taken,       i.  674  ;  ii.  406,  408 

OUTLAWRY. 

Proceedings  in,  -  -  -  -  -  -  -  -    L     679 

Reversal,  &c, i.  679,  630 

Costs,         -  -  -  -  -  -  -  -  -     i.     681 

OVERSEERS  OF  THE  POOR. 
See  Poor. 

Shall  be  annually  elected  by  each  township,  in  certain  counties,  ii.  152 

Power  of,  to  lay  rates,       -  -  -  -  -  -  -  ii.  163 

May  collect  tax  in  certain  cases,  -  -  -  -  '  ll-  **** 

Shall  pay  over  moneys,  ------  ii.  165 

Shall  provide  for  poor  in  district,  -  iii-  675 

Executors  of  shall  pay  out  of  their  estate,  first  the  money  received  by 

them  as  overseers  of  the  poor,  -  -  -  -  -  i-  719 

OYER  AND  TERMINER. 

See  Judiciary. 

Court  of  oyer  and  terminer,  how  constituted,      -  -  i.  426,  430  ;  ii.  312 

Court  may  be  adjourned  by  any  one  judge,  ...     i.  443;  ii.  312 

Jurors,  how  summoned  and  returned,       -  -  -  -     i.  484  ;  ii.  343 

Tax  on  the  office  of  clerk,  -  -  -  -  -  -     i-    665 

Powers  of  the  court  of  oyer  and  terminer,  -  iii.  631 

Crimes  and  offences  cognizable  by  the  court  of  oyer  and  terminer,       -     iii.  631 
Prothonotaries  of  the  court  of  common  pleas  to  be  clerks  of  the  courts 

of  oyer  and  terminer,     -  -  -  -  -  -  -     ii.   312 

OYSTER  CELLARS. 

Courts  of  Philadelphia  may  license,         -  -  -  -  -     ii.  373 

PANTHERS. 

Bounty  on  killing,  -  -  -'  -  -  -  -     i.    881 

PAROL  ESTATES,  LEASES,  AGREEMENTS,  &c. 

Effect  of  parol  leases,  estates  or  agreements,       -  -  -     i.    681 

PARTITION,  IN  COMMON  PLEAS. 
See  Orphans'  Court. 
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PARTITION,  IN  COMMON  PLEAS— continued. 

Where  the  estate  cannot  be  divided,  to  be  appraised,      -  -  vol.  i.    682 

Jurisdiction  in  writs  of  partition  given  to  supreme  court  and  common, 
pleas,      --------  i.  682,  G83 

Proceeding-sand  practice  in  partition,  ...    i.  683,  684,  685 

Where  lands  lie  in  different  counties,       -  -  -  -  -     i.    682 

Unimproved  lands,  -  -  -  -  -  -  -     i.     683 

Return  days,  ...  -  -  -     i.     680 

Proceedings  where  estate  cannot  be  equally  divided,       -  -  i.  684,  685 

Plea  in  suits  for  partition,  not  to  abate   by  reason   of  the  death    of  the 

defendant,  ...  -  -  -    i.    684 

How  writs  are  to  be  executed,      ...  i.  684,  685  ;  ii.  413 

Costs  in  partition,  -------  Id. 

When  parties  do  not  reside  in  the  county,  ...  -  /(/. 

Judicial  decisions  relating  to,       -----  ii.  143,  414 

In  orphans' court ;,  see  index  to  orphans'  court,  -  -  ii.  386 

Orphans'  court  to  award  an  inquest  of  partition,  or  appraisement  of  es- 
tate of  decedent,  upon  petition  of  person  having  interest,       -      i.  407;  ii.  396 
When  estate  cannot  be  divided  to  be  appraised,  -  -      i.  407;  ii.  396 

Who  may  take  at  appraisement,  and  proceedings  thereon,       i.  407  ;  ii.  396,  397 
If  not  taken  at  appraisement,  shall  be  sold,  -  -  -      i.  411  ;  ii.  398 

Where  lands  lie  in  different  counties,      -  i.  413;  ii.  398 

All  parties  to  be  warned  in  partition,      -  -  -  -  -     ii.   403 

PARTITION  FENCES. 

Sec  Fences  and  Party  Walls. 

How  partition  fences  in  Philadelphia  kept  up,  regulated,  &c,  -     i.     884 

In  other  parts  of  the  commonwealth,       -  -  -  i.  328, 329 

PARTNERS. 

See  Limited  Partnership. 

Amicable  judgment  against  one  partner,  to  be  no  bar  to  recovery  against 

the  other  partners,  -  -  -  -  -  -  -i.    481 

Suits  against  partners,      -  -  -  -  -  -  -i.    481 

PARTNERSHIP. 

See  Limited  Partnerships. 

PARTY  WALLS. 

Fees  of  regulators  of  party  walls,               -             -             -            -            -  i.  886 

No  length  of  possession  to  bar  the  removal  of  houses  encroaching  on 

the  streets  in  Philadelphia,        -             -             -             -             -             -  i.  886 

Maj'or  and  councils  of  Philadelphia  to  appoint  regulators  of  party  walls,  i.  884 

Powers  and  duties  of  regulators,   -----           i.  884,  885 

Grates  over  vaults  regulated,       -            -             -            -            -            -  i.  886 

PASSENGERS. 

Register  of  German  passengers  appointed  and  office  established,  i.  686,  687 

General  regulations  as  to  indentures,  schooling  of  minors,  &c,  i.  687,  688 

Who  to  collect  penalties,  &c,      -             -             -             -             -  -     i.    690 

Special  courts  may  be  granted  for  trial  of  suits,  &c,      -             -  -     i.    690 

When  suits  to  be  brought,  &c,     -             -             -             -             -  -     i.    691 

Proceeding  by  captains  and  duty  of  masters  of  vessels,  &c,       -  i.  689,  690 

PATENTS. 

See  Land  Office. 

Records  of  patents  evidence,        -  -     ii.  196 

PAUPERS. 

See  Poor  Laws. 

PAYMENT. 

See  Satisfaction. 

What  may  be  given  in  evidence  under  the  plea  of  payment,       -  -     i.    210 
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PEARL  ASHES. 

Their  inspection,    -  -  -  vol.  i.  759;  ii.  263, 209 


PEDLARS. 

Penalty  on  pedlars  travelling  without  license,      -             -             -  -     J.    692 

Who  may  receive  licenses,            -             -             -             -             -  -     }•    693 

Tin  and  clock  pedlars  regulated,               -             -             -             -  -     i-    693 

Fees,          -            -                         i.   693,694 

Mayor's  court  of  Philadelphia  to  license  hawkers  and  pedlars,     -  -     ii.  296 

Certain  provisions  of  former  acts  repealed,          -             -             -  -     ii.   296 
Manufacturers  of  tin  or  japanned  ware  in  Susquehanna  county,  may 

obtain  several  separate  licenses,  .....     iii.  671 

Pedlar  may  not  trade  in  corporate  town,               -             -             -  -     i.    692 

PENAL  ACTIONS. 

Suits  on  penal  actions,  when  to  be  brought,        -            -            -  -     i.    584 

Presidents  of  common  pleas  may  admit  to  bail  in  felony,             -  -     ii.   414 

Who  may  be  witnesses  in  penal  actions,               -             -             -  -J.    2d2 

PENAL  LAWS. 

Court  may  extend  the  imprisonment  fixed  by  law  in  certain  cases,  -     i.    703 

Persons  escaping  in  another  county,  may  be  arrested,      -            -  -     i.    703 

President  judges  may  admit  to  bail,          -            -            -            -  -     ii-  414 

Public  executions  abolished,          -             -             -             -             -  -     U.   414 

Criminals  to  be  hung  in  jail  yards,           -            -            -            -  -    U-  415 

Drivers  of  stage  coaches,  engineers,  and  conductors  of  locomotives, 

liable  to  fine  and  imprisonment  for  negligence,           -             -  -     iii.  672 

Punishment  for  setting  fire  to  bridges,     -             -             -             -  -            Id. 

Mode  of  recovering  fines  and  penalties,                -             -             -  -Id. 

Prisoner  insane  at  commission  of  oifences,  or  at  trial,  to  be  detained,    -     iii.  659 

Crimes,  how  inquired  of  and  tried,            -             -             -             -  -     i-    695 

Proceedings  as  to  trial,  jury,  witnesses,  &c,     i.  488,  489,  695,  696 ;  ii.  349,  350 

Accessaries,  how  tried,  &,c,         -            -             -            -            -  -    i-    697 

Bail  in  criminal  cases,  how  taken,  -  -  i.  699, 703;  ii.  414 

Creditors  may  arrest  criminals,  &c,         -             -             -           "-  i.  696,  698 

How  receivers  of  stolen  goods  shall  be  punished,            -             -  -     i.    699 

Benefit  of  clergy  abolished,          -             -             -              -             -  -     i.    701 

When  persons  may  be  imprisoned  for  life,            -            -            -  i.  702,  706 

Criminals  to  be  tried,  where,         -             -             -             -             -  -     i.    702 

Expense  of  removing  prisoners,  &c,       ...            -  i.  700,  703 

Convicts,  where  confined,             .....  i.  701,711 

Term  of  imprisonment,  &c,         -            -            -            -            -  i.  705, 711 

Prison  regulations,            ...---  i.  709  to  713 

When  prisoners  not  to  pay  costs,               -             -             -             -  -     i-    700 

Judgment  against  persons  reprieved,        -            -             -             -  -     i.    697 

PENITENTIARY. 

See  Gaol. 

PENN. 

Certain  lands  in  the  state  reserved  to  the  Penn  family,              -  -     i.    762 

What  compensation  granted  to  them,      -            -            -            -  -     i.    763 

PENSIONS. 

Who  entitled  to  pensions,  and  proceedings  to  obtain  them,        -  -     i.    713 

County  treasurers  to  pay  pensions,          -             -             -             -  -     ii.  415 

Not  to  have  any  fees  therefor,      -            -             -            -            -  -     ii.  416 

Not  more  than  3  dollars  to  be  charged  for  drawing  petition  and  docu- 
ments for  soldiers,         -            -             -            -             -            -  -     ii-  416 

Act  of  congress  relating  to  pensions,       -            -            -             -  -     ii.  417 

Regulations  of  the  secretary  of  war,         -            -            -             -  -    .ML  418 

State  treasurer  to  furnish  list  of  pensioners  to  county  treasurer,  -     ii.  416 
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When  no  fund  in  the  county  treasury,  payment  shall  be  made  at  the 

treasury  department,     -             -             -             -             -                        vol  ii.   416 
All  persons  who  served  in  the  army  of  the  revolution  not  less  than  six 

months  to  receive  pensions,      -             -                           -             -             -  ii.   417 

To  receive  a  sum  proportioned  to  term  of  service,           -             -             -  Id. 
Persons  already  receiving  pensions  to  relinquish  before  they  can  receive 

the  benefit  of  this  act,                 ------  Id. 

Where  to  be  paid,               -------  Id. 

Pension  not  transferable,  nor  liable  to  attachment,  levy  or  seizure,         -  Id. 

When  payments  to  be  made,         ...                           -             -  Id. 
In  case  of  death,  to  be  made  to  widow  or  children,          -             -             -Id. 

Service  in  the  navy  to  entitle  to  benefit  of  this  act,         -            -             -  ii.  418 

PERJURY. 

And  subornation  of  perjury,  how  punished,         -  -  -  -     i.     715 

On  oath  or  affirmation  to  obtain  warrant  at  the  land  office,  how  pun- 
ished,    -  -  -  -  -  -  -  -  -     i.    537 

Insolvent  guilty  of  perjury,  liable  to  execution  as  if  he  had  not  been 

discharged,         -  -  -  -  -  -  -  -     in.  604 

PETIT  TREASON. 

How  to  be  punished,         -  -  -  -  -  -  -i.    647 

PHILADELPHIA. 

Streets,  lanes  and  alleys  in  the  city  of  Philadelphia,  how  laid  out,   i.  801 ;  iii.  696 
Party  walls  and  partition  fences,  how  regulated,  -  -  -     i.    884 

Penalty  on  chimnies  taking  fire,  -  -  -  -     i.    355 

Grates  over  vaults  in  the  streets,  -  -  -  -  -     i.    886 

Shooting  in  the  streets  of,  punished,  i.  334,  382 

Courts  to  be  removed  when  contagious  disorders  exist,  -  i.  422,  423 

District  court  for  Philadelphia  city  and  county, 

i.  447,  452,  464,  466;  ii.  317,  318;  iii.  611 
City  and  county  loans,      -------     iii.  537 

Commissioners  of  sinking  fund  appointed,  ...  -     iii.  538 

Commissioners  of  county,  salary,  -----  Id. 

How  warrants  to  be  drawn,  ------  Id. 

Mode  of  electing  assessors,  ......     iii.  537 

When  lists  of  taxables  and  property  to  be  made,  -  -  iii.  539,  540 

Inhabitants  and  freeholders   declared   competent  witnesses  in  certain 

cases,      ---------     iii.  561 

Duty  of  inspectors  of  county  prison,        -----     iii.  593 

School  law  for  city  and  county  of,  iii.  549 

Inspectors,  how  and  when  elected,  -  -  i.  233,  242,  250,  253,  261 

Councils,  how  and  when  elected,  -  -  -  -  -     i.    892 

PHYSIC. 

Claims  for,  when  allowed  a  preference,  -  -  i.  405,  416;  ii.  208 

PLANK. 

Liable  to  inspection,  -  -  -  -  -  -  -     ii.  274 

PLEA. 

What  may  be  given  in  evidence  under  the  plea  of  payment,  -  -  i.  210 

When  pleas  may  be  amended,       -             -             -             -  -  -  i.  441 

What  pleas  to  a  statement,                                        -             -  -  -  i.  440 

PLUMBERS. 

Provisions  of  lien  law  extended  to,  -  -     ii.  377 

POOR. 

Sec  Poor  Laws. 
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POOR  LAWS. 

Mode  of  electing  overseers,  their  accounts,  oath  of  office,  how  often  to 

serve,  and  general  powers,         ...  vol.  i.  716,  71(J,  740,  741 

Assessments  of  poor  rates,  -  -  -  -  -  -     i.    717 

How  to  be  collected,  -------  Id. 

Shall  procure  houses  for  poor,       .  -  .  .  .  j  Id. 

Order  of  two  justices,  for  entry  of  names  in  poor  lists,  -  -     i.    718 

Proceedings  in  orders  of  removal,  -  -  -  -  -     i.    721 

Certificate  to  be  produced  by  person  removing,  -  -  -     i.    720 

Overseers  of  last  place  of  settlement  to  be  notified  of  sickness,  &c,      -     i.    723 
On  death  or  removal  of  overseers,  books,  &c.  to  be  delivered  to  suc- 
cessors, -  -  -  -  -  -  -  -     i.    718 

What  grants  to  poor  good,  -  -  -  -  -  -     i.    719 

Liability  of  husband  to  support  wife's  relations,  -  -  -     i.    742 

Costs  in  suits  against  overseers,  -  -  -  -  -     i.    725 

Competency   of  inhabitants  of  towns,  townships  and   districts,  to  be 

witnesses,  --...-.  i.  280, 283 

Certain  directors  of  the  poor  authorized  to  administer  oaths,      -  -     ii.   425 

Overseers  to  provide  for  poor  persons  having  a  settlement  in  the  district,  iii.  675 
If  the  pauper  be  able  to  work,  the  overseers  to  provide  work  for  him, 

&c,  ..--..-.  Jd. 

Overseers  may  employ  able  bodied  paupers  on  the  roads,  &c,  -  Id. 

If  paupers  be  unable  to  work,  the  overseers  to  provide  them  with  the 

necessary  means  of  subsistence,  -  -  -  -  Id. 

Overseers  to  furnish  relief  to   paupers  not  having   a  settlement  in  the 

district,  until  they  can  be  removed,      -----  Id. 

No  person  to  be  entered  in  the  poor  book  or  relieved  without  an  order 

from  two  justices  of  the  peace,  -----  Id. 

Overseers  may  contract  for  the  support  and  employment  of  paupers,  &c,       Id. 
Overseers  may  put  out  poor  children  as  apprentices,       -  i.  41,  718  ;  iii.  675 

How  a  settlement  may  be  gained,  -  -  -  -     i.  719;  iii.  076 

Settlement  of  married  women,     -----     i.  720  ;  iii.  676 

Settlement  of  illegitimate  children,  -----     iii.  676 

Effect  of  a  division  of  a  township,  -  -  -  -     i.  725  ;  iii.  676 

Housekeepers,  on  receiving  persons  who  have  not  gained  a  legal  settle- 
ment, to  give  notice,     -  -  -  -  -  -     i.  722;  iii.  676 

Housekeepers  failing  to  give  such  notice,  liable  for  the  maintenance, 

&c,  of  such  persons,  -  -  -  -  -     i.  722;  iii.  677 

Overseers  authorized  to  collect  the  same,  -  iii.  677 

Overseers  may  remove  persons  likely  to  become  chargeable,  to  the  place 

of  their  settlement,         -------  Id. 

Wives  not  to  be  separated  from  their  husbands  by  virtue  of  any  order 

of  removal,         --------  Id. 

Overseers  to  receive  every  person  duly  removed,  and  penalty  for  refus- 
ing,        -  -  -  -  -  -  -  -i-  723;  iii.  677 

Appeal  from  order  of  removal  to  the  quarter  sessions,    -  -     i.  723  ;  iii.  677 

Courts  may  order  costs,  &c,  on  appeals,  ....     iii.  677 

How  costs  to  be  collected,  &c,  in  case  of  an  individual,  -  -     iii.  678 

Proceedings  to  recover  costs  in  case  of  overseers,  ...     iii.  678 

If  any  poor  person  shall  fall  sick,  not  having  a  settlement,  and  be  re- 
lieved, the  expense  may  be  recovered  from  the  overseers  of  the  place 
where  he  was  last  settled,         -  -  -  -  -      i.  723 ;  iii.  678 

Appeal  to  the  sessions,  on  refusal  of  a  magistrate  to  grant  an  order  of 

removal,  --------     iii.  678 

Penalty  on  any  person  bringing  a  pauper  from  any  place  out  of  this 

commonwealth,  ..--.-.-     \\\.  679 

Every  person  bringing  any  black  or  mulatto  servant  into  the  state,  to 

be  liable  for  his  support,  &c,  -  -  -  -    i.  736;  iii.  679 

Owners  of  negro  slaves  to  be  liable  for  their  support,  &c,         -    i.  736  ;  iii.  679 
Parents  and  grand-parents,  children  and  grandchildren,  liable  for  sup- 
port of  pauper  relations,  ...  .         i.  724, 736;  iii.  679 

In  case  of  desertion  by  husband  or  wife,  warrant  to  be  issued  by  magis- 
trates,    -  -  -  -  -  -  -        i.  724,  742;  iii.  679 
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On  the  return  of  the  warrant,  security  to  be  taken,         -  -  vol.  m.  679 

Powers  of  the  quarter  sessions  in  such  cases,  -  iii.  680 

Certain  described  persons  declared  to  be  liable  to  the  penalties  imposed 

upon  vagrants,  .....  i.  870 ;  iii.  680 

Overseers  and  directors  of  the  poor  to  recover  property  of  a  pauper,  and 

how  it  is  to  be  applied,  -  -  -  -         i.  745,  746;  iii.  680 

Directors  of  the  poor  to  publish  and  render  annual  statements  of  their 

accounts,  &c,  -------     i.  746;  iii.  680 

Justices  of  the  peace  to  make  a  record  of  every  fine,  &c,  received,  and 

deliver  transcript  to  constable,  &c  ,    -  -  -  -     i.  738;  iii.  681 

Penalty  for  failing  to  perform  the  duty,  or  pay  moneys,  &c,     -  -     iii-  681 

Overseers  to  demand  tines  from  justice,  ....  Id. 

Clerks  of  courts  by  whom  fines  imposed,  to  deliver  notice  of  the  same 

to  constable,       --------  Id. 

Constable  to  deliver  transcript,  &c.  to  overseers,  and  penalty  for  failing 

to  do  so,  -.-  -  -  -  -  -  -  Id- 

Sheriff"  receiving  fines,  &c.  for  the  use  of  the  poor,  to  pay  over  to  over- 
seers, and  penalty  for  failing  to  do  so,  -  -  -  -     iii-  682 

If  there  be  no  poor  in  a  district,  or  an  unexpended  balance,  overseers  to 

pay  to  supervisors,  except  in  certain  cases,      -  iii.  682 

Penalty  on  overseers  failing  to  perform  their  duties,      -  -     i.  718;  iii.  682 

How  penalties  recovered,  -  -  -  -  -     i.  724  ;  iii.  682 

Appeal  to  the  court  of  quarter  sessions  from  the  judgment  of  any  one 

or  more  magistrates,      -  -  -  -  -  -     i.  724 ;  iii.  682 

Definition  of  the  word  "  district,"  and  saving  as  to  all  local  and  special 

provisions,  -  -  -  -  -  -  -  -     iii-  682 

Directors  of  the  poor  in  Washington  county,  to  have  power,  on  certain 

conditions,  to  bind  out  children,  -----     iii.  683 

Street  commissioners  of  Towanda  to  be  overseers  of  the  poor,  -     iii.  683 

POOR  LAWS   OF  CITY   AND   CERTAIN   DISTRICTS   OF   COUNTY  OF 
PHILADELPHIA. 

Mode  of  electing  guardians,  their  number,  oath,  penalty,  or  refusing  to 

serve,  or  be  sworn,  and  how  vacancies  are  to  be  supplied,  i.  721,  725,  747,  748 
Vested  with  corporate  powers,  and  prohibited  from  concern  in  contracts, 

i.  747,  748 
May  borrow  money,  and  erect  buildings,  -  -  -      i.  740  ;  ii.  423 

Accounts,  how  settled,      -  -  -  -  -  -  -i.    747 

Assessments  of  poor  rates,  -----  i.  737,  740 

Managers,  how  elected,  powers,  duties,  &c,      -  -  -   i.  727,  737,  740 

Directors  of  poor  tax,        -  -  -  -  -  -  -i.     749 

Collector  of  poor  tax,        -------  737,740 

Guardians  and  managers  to  appoint  treasurer,  his  bond  and  accounts, 

how  settled, i.  728,  729,  737,  747,  749 

What  shall  constitute  settlement  of  paupers,      -  -  -   i.  731,  735,  755 

Paupers  may  be  examined  relative  to  settlement,  -  -  -     i.    743 

Process  to  be  issued  on  complaint  of  guardians,  and  how  executed, 

*  i.  742,  743,  745 

Order  of  removal  in  certain  cases,  -  -  -  -  -     i.     731 

Appeal  from  order,  ------  i.  732,  733 

Persons  removed,  to  be  received,  -  -  -  -  i.  732,  733 

Proceedings  when  old  persons,  lunatics,  infants,  vagrants,  &c,  come 

or  are  imported  into  Philadelphia,        -  -  -  -  -     i.     733 

Warrants  to  seize  property,  and  arrest  persons,  how  to  be  issued,  and 

executed, i.  742,  743,  744 

Recovery  of  fines,  penalties,  &c,  for  use  of  the  poor,     -  -  i.  738,  739,  744 

All  moneys  collected  for  poor  rates,  to  be  under  control  of  guardians,       i.     740 
Moneys  in  hands  of  deceased  guardians,  to  be  paid  in  preference  to  all 

other  debts,        -  -  -  -  -  -  -  -     i.    730 

Duty  and  salary  of  clerk  to  guardians,    -  -  -  -  -     i.    729 
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POOR  LAWS   OF   CITY   AND   CERTAIN   DISTRICTS   OF   COUNTY"  OF 
PHILADELPHIA— continued. 

How  paupers  to  be  admitted  into  almshouses  and  compelled  to  work, 

vol.i.  741,745 
Poor  children  and  disorderly  adults  may  be  bound  out  apprentices,     i.  730,  754 

PORK. 

How  to  be  packed,  and  inspected,  -  -  -  -  ii.  261,  262 

POSSESSION 

When  landlords  allowed  to  be  defendants,  and  how,         -  -  -  i.  227 

Proceedings  against  tenant  in  possession  of  land  bought  at  sheriff's  sale, 

i.  836,  83d;  iii.  535 

Effect  of  seven  years'  quiet  possession,      -  -  -  -  -  i.  581 

Proceeding  to  recover  possession  of  tenant,  -  -  -  -  i.  784 

When  tenants  to  give  security  for  mesne  profits,  -  -  -  i.  838 

Of  defendants  in  actions  of  ejectment,  how  proved,  -"  -  -  i.  228 

POT  AND  PEARL  ASHES. 

o C 6  .A SHES 

Inspection 'of,  .....      i.  758  ;  ii.  268,  269  ;  iii.  607 

POUNDAGE. 

What  poundage  to  be  charged  by  sheriff  and  constable,  -  i.  313,  321 

Not  to  be  charged  where  the  sums  have  not  been  actually  received,  i.    311 

PRACTICE. 

See  Judiciary. 

Rules  of,  to  be  established  by  supreme  court,  -  i.  428;  iii.  628,  633 

Return  days  in  the  supreme  court,  -  -  i.  431,  442,  446;  ii.  304 

Payment  of  moneys  received  by  sheriffs,  coroners  or  attorneys,  enforced, 

i.  443 ;  iii.  634 
Names  of  the  parties  on  the  record,  may  be  supplied,     -  -  -     i.    453 

Court  may  issue  subpoenas  to  any  county,  ...     i.  426;  iii.  633 

Writs  of  error  to  the  supreme  court,        ....     i.  445;  ii.  297 
In  a  special  verdict  when  judges  may  remand  the  record,  and  direct 

another  trial,      -  -  -  -  -  -  -  -i.    455 

When  execution  to  issue  on  special  verdict,  demurer  or  case  stated, 

i.  455;  iii.  570 
When  satisfaction  to  be  entered,  .... 

When  opinion  of  the  judges  to  be  reduced  to  writing, 

Writs  of  inquiry,  when  to  issue,  .... 

Error  in  jury  process  not  to  set  aside  verdict,      ... 
Depositions  in  one  cause,  when  to  be  read  in  a  subsequent  cause, 
Courts  of  common  pleas,  when  requested  by  courts  in  other  states,  to 

issue  subpoenas,  ...... 

In  cases  of  non  attendance,  may  issue  attachments, 

Injured    party  entitled  to    same  remedy   as  if  cause  was  pending  in 

court,      -  -  -  -  -•- 

Witness  refusing  to  testify,  liable  in  the  same  manner, 
Supreme  court  to  devise  and  establish  new  writs  and  forms, 
Shall  cause  notice  thereof  to  be  given  to  courts, 
Judicial  decisions  relating  to  practice,  ii.  322,  325,  326,  327 ;  iii.  635,  636 

Power  and  duties  of  prothonotaries,         -  -  i.  429,  430 ;  ii.  304,  314 

Court  will  order  books  and  papers  to  be  produced,  -  -  -     i.    431 

When  non  suit  to  be  entered,        -  -  -  -  -   i.  427,  449,  450 

When  causes  removed  to  supreme  court  by  certiorari  or  habeas  corpus, 

i.  444,  446 

Joint  and  several  obligors,  how  sued,      -  -  -  -  -     i.    481 

When  pleadings  may  be  amended,  -  -  -  -  -     i.    441 

Opinions  of  judges  of  supreme  court,      -  -  -  -  -     i.    449 
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PRISONERS. 

See  Gaol,  and  Habeas  Corpus. 

Proceedings  relative  to,  as  if  brought  up  on  habeas  corpus,         -  vol.  ii.  239 

Attachment  may  be  issued  against  a  person  under  sentence  of  imprison- 
ment,     ---------     iii.  506 

PROBATE  OF  WILLS. 

Who  may  take  probate  of  wills,                -  i.  776;  ii.  430 

Fees  on  probate  of  wills,                -             -             -             -  i.  309,  326  ;  ii.  233 

No  probate  and  letters  granted  out  of  this  commonwealth  shall  confer 

any  power  on  executor  to  act  in  this  state,       -             -  -             -     ii.    431 

When  probate  of  a  will  to  be  made,         -             -             -  -      i.  877  ;.  ii.  430 

PROCESS. 

Civil  process  not  to  be  served  on  any  commissioned  officer  or  private, 

on  days  of  training,        -             -             -             -             -             -             -  i.     632 

When  process  may  be  served  out  of  the  county,              -         i.  481,  684  ;  iii.  620 

What  cases  shall  be  sued  only  by  summons,        ...             -  iii.  614 
How  summons  is  to  be  served,      -----         iii.  615,  621 

In  what  cases  capias  may  issue,                 ....             -  iii.  615 

When  special  capias  may  be  issued,         -----  hi.  618 

When  writs  may  be  made  returnable,      -----  iii.  619 

When  lands  or  tenements  are  situated  in  different  counties,  process 

may  be  issued  from  the  court  of  either  county,            -             -             -  iii.  621 
What  process  shall  be  sued  out  against  freeholders  and  others, 

i.  57,59;  iii.  614,  615,  618 

When  party  may  sue  out  process,             -             -             -             -             -  i.      59 

Not  to  be  sued  on  Sunday,  except  for  felony,  &c,          -             -             -  i.    632 

PROFANENESS. 

Profane  cursing  and  swearing,  how  punished,  -  -  -     i.     761 

PROMISSORY  NOTES. 

Assigned,               ...----  i.  123;  ii.  58 

Larceny  of  notes,              -            -            -            -             -            -  -     i.    821 

Promissory  note  not  subject  to  set-off  or  defalcation,      -             -  -     i.     124 

When  actions  on  promissory  notes  to  be  brought,            -             -  -     i.     124 
When  promissory  notes  to  be  on  the  same  footing  as  bills  obligatory,         i.     108 

Notes  equitably  transferred,          .-■--.  i.  125  ;  ii.  58 

Suits  on  promissory  notes,  joint  and  several,       -             -             -  -     i.    481 

Judicial  decisions  relating  to,       -----  i.  125;  ii.  57 

PROPRIETARIES. 

All  the  estates,  rights  and  interests  of  the  proprietaries  of  Pennsylvania 

in  lands  in  this  state  vested  in  the  commonwealth,     -  -  -     i.    762 

PROSECUTOR. 

When  name  of  to  be  indorsed  on  indictment,      ...  - 

May  be  a  competent  witness,        ------ 

When  to  pay  double  damages,     ------ 

When  to  pay  costs,  ------- 

PROTEST. 

What  damages  on  protested  bills  of  exchange  may  be  received, 

Of  notaries  evidence,         ------- 

Fees  of  notary  for  protest, .  -  -  -  -  i. 

PROTHONOTARY. 

See  Judiciary. 

See  index  to  judiciary,      ------- 

May  take  security,  and  discharge  insolvents  from  arrest, 

Shall  make  out  and  deliver  writs  of  venire  to  sheriff  thirty  days  before 

court,     ---------     ii.  341 
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PROTHONOTARY— continued. 

Shall  certify  to  sheriff  namesof jurors  who  appeared,  made  default,  &c,  vol.  ii.  34(5 
Shall  mark  names  of.jurors  on  a  slip  of  paper,    -  -  -  -    ii.  348 

Shall  note  appropriation  of  money  arising  from  sheriffs'  sales,  -     ii.   451 

To  issue  execution  if  appeal  be  not  entered,        ....     jii.  487 

To  enter  rule  of  reference,  ......     iii.  463 

To  enter  rule  to  take  depositions  before  arbitrators,  and  issue  subpoena, 

iii.  489,  490 
To  be  appointed  for  every  court  of  common  pleas,  -  ii.  305,  313 

PROXIES. 

None  but  a  citizen  of  the  United  Stales  can  vote  by  person  or  proxy  in 

United  States  Bank,      -------     iii.  519 

Who  may,  and  who  may  not  be  pvoxies,  date  of  powers,  oaths  and  mode 

of  voting,  ...  .  --  i.  100,  101,  106;  iii.  519,  526 


PUBLIC  ACCOUNTS. 

Auditor-general  to  examine  and  adjust  all  public  accounts, 
Invested  with  power  to  compel  the  attendance  of  witnesses  and  the  pro- 
duction of  books,  papers,  &c,  - 
How  the  testimony  of  absent  witnesses  may  be  obtained, 
Auditor-general  shall  submit  his  settled  accounts  to  state  treasurer, 
Proceedings  against  persons  refusing  to  produce  their  accounts, 
State  treasurer  shall  return  accounts,  and  if  he  shall  disagree,  how  the 

question  shall  be  settled,  ...... 

Warrants  to  be  drawn  for  amount  of  accounts  by  auditor-general, 

In  what  manner  auditor-general  shall  be  appointed,  his  oath,  &c, 

Mode  of  appointing  state  treasurer,  - 

Treasurer  shall  furnish  monthly  statements  to  auditor-general, 

Shall  make  annual  report  to  the  legislature,   -    - 

Copies  of  documents  attested  by  seal  of  treasurer,  to  be  good  evidence, 

Treasurer  shall  sign  receipts  for  money  paid  into  treasury, 

Records,  papers,  books,  &c.  in  oihees  of  treasurer  and  auditor-general 

open  to  inspection  of  each  other,  - 

Auditor-general  shall  annually  examine  situation  of  treasury,  - 
Attested  copies  of  documents  and  papers  in  office  of  auditor-general 

shall  be  evidence,  ------- 

Settlement  of  claims  for  which  no  appropriations  have  been  made, 
Grants,  salaries,  annuities,  gratuities  and  pensions  to  be  paid  by  state 

treasurer,  -  -  -  -  -  -  ■■.- 

Auditor-general  to  furnish  debtors  with  copies  of  their  accounts, 
How  balances  due  to  the  commonwealth  shall  be  recovered,     - 
Amount  of  account  settled  to  constitute  lien  on  real  estate, 
How  payments  may  be  made,  and  proceedings  in  small  accounts, 
Appeal  to  common  pleas  from  settlement  of  accountant  officers, 
Revision  of  settlement  of  accounts,  - 

State  treasurer  may  proceed  against  sureties  of  public  delinquents,      i.  ' 
County  treasurer's  bonds  and  sureties,    -  -  -  -     i.  7(38 

How  fines  and  forfeited  recognizances  shall  be  estreated  and  certified, 

Fines  remitted  by  governor  to  be  reported  to  auditor-general,    - 

Accounts  of  sheriffs  and  auctioneers,  how  settled,  - 

Settlement  of  accounts  not  expressly  provided  for,         ... 

Prothonotaries,  &c.  to  report  judgments  in  favour  of  commonwealth, 

Compensation  to  officers  employed  in  settling  accounts, 

Interest  on  balances  of  accounts,  ..... 

Annual  reports  of  unsettled  accounts,     - 

Accounts  of  persons  having  claims,  how  settled,  ... 

Delinquent  officers  to  be  reported  to  legislature,  ... 

When  dividends  of  incorporated  companies  to  be  paid, 
Auditor-general  to  transmit  to  prothonotaries  of  respective  counties 

certified  copies  of  liens,  ...... 

Lists  of  exempts  to  be  transmitted  by  brigade  inspectors  and   county 

commissioners,  ....... 
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PUBLIC  ACCOUNTS— continued. 

Settlement  of  county  treasurer's  accounts,           -             -  -  vol.  i.    767 

When  accountant  officers  to  close  their  financial  year,  -  -  ii.  426 

When  commissioners  of  internal  improvement  fund  to  report,  -  ii.  426 

When  canal  commissioners  to  report,      -             -             -  -  -  ii.  427 

State  treasurer  to  make  an  annual  report,             -             -  -  -  ii.  427 

County  treasurer's  account  settled,          -            -            -  -  -  ii.  428 

PUBLIC  OFFICES. 

See  Offices. 

PUBLIC  SCHOOLS. 

See  Education. 

PUBLIC  STAGES. 

Drivers  of,  subject  to  fines  for  negligence  and  obstructing  travellers,   -     i.    846 

QUAKERS. 

Affirmation  of,  to  be  taken,  -  -  -  -  -  -     i.    661 

And  perjury  therein  punishable,  -  -  -  -  -     i.    661 

QUARTER  SESSIONS  OF  COUNTY  OF  PHILADELPHIA. 

When  to  be  held,  .....  i.  431,  432;  ii.  311 

May  direct  different  days  for  return  of  jurors,     -  -  -  -     i.    490 

In  case  of  contagion  to  adjourn  to  some  other  place,       -  i.  432;  ii.  313 

QUARTER  SESSIONS. 
See  Judiciary. 

Their  terms,  &c,  .....  i.  435,  451 ;  ii.  311 

May  appoint  constable  to  supply  vacancy,  -  -  -      i.  443;  ii.  125 

May  enforce  the  road  act,  -  -  -  i.  453,  803,  804 ;  iii.  687 

May  require  obligations  with  sureties  from  constables,  -  -      i.  510  ;  ii.  124 

May  erect  and  divide  townships,  -  -  -  -      i.  433  ;  ii.  134 

Courts  of  quarter  sessions  established,  and  the  style  thereof,      -  -     ii.  311 

Shall  consist  of  the  judges  of  the  courts  of  common  pleas,  any  two  of 

whom  shall  be  a  quorum,  ...  ...  Id. 

Shall  have  a  seal  which  may  be  renewed,  Id. 

A  clerk  shall  be  appointed  in  every  such  court,  who  shall  keep  the  records,  Id. 

Terms  of  such  court  appointed,  .....  Id. 

The  court  of  quarter  sessions  for  the  county  of  Philadelphia  shall  con- 
tinue their  terms  by  adjournment,  if  necessary,  ...  Id. 
Terms  of  the  court  of  quarter  sessions  for  the  county  of  Schuylkill 

appointed,  -  -  -  -  -  -  -  -Id. 

Courts  of  quarter  sessions  may  continue  their  terms,  so  as  to  complete 

trials  commenced  during  the  term,       -----  Id. 

Judges  of  such  courts  may  hold  special  sessions,  -  -  -     ii.  312 

Special  or  adjourned    sessions,  how  appointed  and  notice  given,  no 

business  to  be  done  therein  requiring  a  grand  or  petit  jury,  -  -     ii.  312 

Jurisdictions  and  powers  of  the  courts  of  quarter  sessions,         -  -     iii.  632 

To  certify  into  the  oyer  and  terminer  all  indictments  found,  but  not 

triable  in  the  former  courts,      ------     iii.  632 

Judges  of  the  courts  of  oyer  and  terminer  and  quarter  sessions,  may 

send  their  writs  to  every  part  of  the  commonwealth,  -  -    iii.  633 

QUO  WARRANTO^ 

Writs  of,  may  be  issued  by  supreme  court  and  common  pleas,              -  iii.  623 

In  what  cases  they  may  issue,     ------  Id. 

May  issue  upon  the  suggestion  of  the  attorney-general,             -            -  Id. 

Form  of  writ,         --------  Id. 

To  be  served  ten  days  before  return  day,              ....  iii.  624 

Supreme  court  may  send  issue  to  common  pleas,             -             -             -  iii.  624 

Judgment  in  case  of  quo  warranto,            .....  iii.  625 

Writ  of  error  may  issue,     -------  iii.  625 
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RAILROAD  COMPANIES. 

Suits  brought  by  and  against,  may  be  removed  into  adjacent  county  for 
trial,  -  -  -  -  -  •  vol.  ii.  131 

RAPE. 

How  to  be  punished,  -  -  -  -  -  -  -     i.    705 

For  the  second  offence,       -  -  -  -  -  -  -    i.    706 

REAL  ACTIONS. 

When  to  be  brought,         -  -  -  -  -  -  -     i.    583 

In  what  courts,  &c.  real  actions  may  be  commenced,     -  -     i.  505  ;  iii.  021 

If  the  subject  be  a  tract  of  land,  &c.  situate  in  the  different  counties, 

an  action  may  be  commenced  in  either,  ...  Id. 

When  commenced,  in  such  case,  no  action  for  the  same  cause  shall  be 

brought  in  any  other  county,  .....  JJ,. 

Such  actions  to  be  commenced  by  summons,  which  shall  be  directed 

and  served  as  in  personal  actions,         -----  Id. 

How  service  to  be  made,  if  there  are  any  minors  defendants,  -  Id. 

Appointment  of  guardian  ad  litem  in  such  case,  ...     iii.  622 

When  damages  are  required,  plaintiff  may  have  a  rule  upon  the  de- 
fendant to  enter  bail,     -------  id. 

Of  the  return  of  the   sheriff,  and  proof  of  publication,  where   such  is 

required  by  law,  ........  Id. 

Plaintiff  may  file  declaration  or  statement,  and  take  judgment  by  default 

without  further  process,  ------  Id. 

When  service  of  a  writ  may  be  made  out  of  the  county,  the,  sheriff  of  the 
county  in  which  the  defendant  resides,  to  have  the  power  of  a  deputy 
to  the  sheriff  of  the  first  county,  -  Id. 

REAL  ESTATES. 

See  Lands.    Judgment.    Execution.    Lien,  &c. 

Proceeds  of,  sold  to  pay  debts  of  decedent,  how  distributed,       -  -     ii.   288 

If  plaintiff  intends  charging  the  real  estate  with  the  payment  of  his 
debt,  notice  of  the  original  writ  to  be  served  on  the  widow  and  heirs 
or  devisees,        -  -  -  -  -  -  -  -     ii.  211 

RECEIVERS  OF  STOLEN  GOODS. 

How  receivers  of  stolen  goods  punished,  -  -  -  i.  703,  704 

RECOGNIZANCES. 

Party  taking  estate  of  decedent  at  appraisement,  shall  enter  into  recog- 
nizance to  pay  heirs,     -  -  -  -  -  -  -ii.   397 

When  satisfaction  shall  be  entered  on  recognizance,      -  -  -     ii.   401 

Sheriff's  recognizance,     ------  ii.  449,  450 

How  forfeited  recognizances  to  be  recovered,     -  -  -  -     i.    332 

Jurisdiction  of  mayor's  court  and  common  pleas,  -  -  i.  333,  572 

Forfeited  recognizances  for  the  use  of  the  county,  and  certified  by 

clerks  to  commissioners,  -  -  -  -  -  -     i.    332 

Forfeited  recognizances  for  the  use  of  the  commonwealth,  to  be  certi- 
fied to  auditor-general,  and  paid  to  sheriff,       -  -  -  -     i.    768 

Duty  of  justices,  &c,       -  -  -  -  -  -  -     i.    333 

RECORDS. 

For  forging,  defacing,  or  embezzling,                    -  -  -            -     i.    341 

Persons  going  out  of  office,  to  deliver  up  records,  -  i.  662,  664;  ii.  313 

May  be  removed  on  habeas  corpus  and  certiorari,  -  -            -     i.    470 

Parties  to  a  suit,  may  be  supplied  on  record,  -  -           i.  453, 454 

When  records  of  public  offices  to  be  kept,            -  -  -           i.  475, 476 

Where  records  to  be  deposited,    -  -  -  i.  663;  iii.  304,  305,  311 

RECORDER  OF  DEEDS. 

All  deeds  and  writings  brought  into  the  office  of  recorder,  to  be  entered,    i.    775 


966  GENERAL  INDEX  TO  PURDON'S,  AND 

(Note. — In  this  Index,  Pur  don  is  designated  as  vol.  i.,  and 

RECORDER  OF  DEEDS— continued. 

Accounts  how  settled ;  tax  of  office,         ....  vol.  i.    665 

To  record  commis'sion  of  sheriff  and  coroner,      -             -             -  -     ii.  451 

Bond,  and  oath  of  recorder,           -             -             -             -             -  -     i.    775 

Records  and  documents  to  be  delivered  up  to  successors,            -  i.  199,  776 
Official  bonds,  &c.  to  be  recorded,          -            -               i.  826,  830,  831 ;  ii.  451 

Bonds  to  be  transmitted  lo  secretaiy  of  commonwealth,              -  -     i.    826 

RECORDERS  COURT  OF  NORTHERN  LIBERTIES,  &c. 

Established, iii.  629 

REDEMPTIONERS. 

Acts  relative  to  apprentice  to  them,  -  -  -  -  -     i.      4o 

REFERENCE. 

See  Arbitration. 

Administrator  may  require  refunding  bond  before  distribution,        i.  405;  ii.  212 

Executor  may  require  bond  of  legatee,  -  -  -     i.  505  ;  ii.  216 

REGISTER  OF  WILLS. 

Official  bond  and  oath  of,  -----      i.  775;  ii.  430 

Registers'  accounts,  how  settled,  and  tax,  -  -  i.  326,  665  ;  ii.  427 

Use  of  bonds  given  by  and  to  registers,  and  proceedings  thereon, 

i.  669,  670;  ii.  430 

Fees  of  register  of  wills,  ....  i.  309,  326;  ii.  223' 

Appeal  from  register  to  register's  court,  -  -  -  -     i.    778 

Appeal  to  be  within  three  years,  -  -  -  -  -     ii.  437 

Register's  bond  to  be   acknowledged,  recorded  and   transmitted  to  the 

secretary  of  the  commonwealth,  -  -  -  -  -     ii.  430 

Copies  of  the  record  of  the  register's  bond,  evidence,      -  -  -     ii    430 

Registers  to  appoint  deputies  ;  powers  of  the  deputies,  -     i.776;  ii.  430 

Jurisdiction  of  the  registers;  acts  in  matters  not  within  their  jurisdic- 
tion, void,  -  -  -  -  -  -  -  -     ii.  430 

Jurisdiction  of  the  probate  of  wills  and  the  granting  of  letters  testamen- 
tary, of  administration  and  collection  ;  letters  granted  out  of  this 
state,  confer  no  authority  within  the  state,       -  -  -  ii.  430,  439 

Registers  may  cite  persons  having  the  control  of  a  testamentary  writing 

to  produce  it;  a  misdemeanour  to  withhold  it,  -  -  -     ii.  431 

Register  may  cite  witnesses  to  appear  and  testify  under  penalty,  and 

issue  attachments  to  compel  appearance,  ...  -  Id. 

Registers  may  issue  commissions  to  take  depositions,     -  -  Id. 

Letters  testamentary  not  to  issue  on  nuncupative  wills  within  fourteen 

days,  nor  without  citation  to  widow  and  kindred,        ...  Id. 

Oral  testimony  ot  nuncupative  wills  inadmissible  after  six  months,        -  Id. 

Copies  of  wills  proved  out  of  this  state,  sufficient  for  the  granting  of 

letters;  authenticated  copies  of  the  proceedings  for  probate  evidence,  Id. 

Register  may  issue  a  precept  for  an  issue  for  the  trial  of  facts  ;  form  of 
the  precept,  the  facts  established  by  the  trial  not  to  be  re-examined 
by  the  register,  nor  upon  appeal,  -  -  -  -  -     ii.  432 

Register  to  administer  an  oath,  &c.  to  executors  and  administrators ; 

form  of  the  oath,  &c,  -  -  -  -  -  -     ii.  433 

Inventory  to  be  exhibited  within  thirty  days ;  proviso  as  to  non-resi- 
dents,     ---------  Id. 

Registers  to  take  bonds  from  executors  resident  abroad ;  condition  of 

the  bond,  •  --■---.--  Id. 

Wills  proved,  &c,  to  be  recorded  and  filed  ;  copies  made  evidence,      -     ii.  434 

Letters  of  administration  to  be  granted  when  all  the  executors  refuse 

the  trust,  --------  Id. 

Also  when  a  sole  or  surviving  executor  dies,       ...  -  Id. 

Also  when  the  administration  becomes  vacant  by  decree  of  the  orphans' 

court,      ----------  Id. 

Not  to  be  granted  after  twenty-one  years,  except  upon  special  cause 
shown  to  a  register's  court,        -  -  -  -  -  Id. 
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REGISTER  OF  WILLS— continued. 

Shq.ll  be  granted  to  the  widow  or  kindred  of  the  decedent,  or  to  both,  or 
'  to  creditors;  to  the  husband  or  legatees  of  a  residue,    - .  -  vol.  ii.  434 

Proviso  for  cases  where  executors  are  minors,      -  -  -  -     ii.  435 

Registers  to  take  bonds  from  administrators  ;  condition   of  the  bond  ; 

may  be  altered  in  special  cases,  -  -  .    -  -  -  Id. 

To  call  a  register's  court  for  the  decision  of  difficult  matters,  if  required,  Id. 

Executor  or  administrator  to  cause  goods,  &.c.  to  be  appraised,  -     ii.  436 

Registers  granting  letters  without  security,  when  required,  liable,  and 

such  letters  void,  -------  Id. 

Bonds  taken  by  registers  may  be  excepted  to;  registers  to  give  notice 
of  the  exception;  may  order  further  security,  and  revoke  the  letters, 
if  not  given,        --------  Jd. 

Accounts  to  be  vouched,  before  allowance  by  the  register,  and  verified 

by  the  oath  or  affirmation  of  the  accountant,  -  -  -     ii.  437 

Registers  to  publish  notice  of  the  presentation  of  accounts  to  the  or- 
phans' court,  in  newspapers  and  handbills,       -  -  i.  672,  675;  ii.  437 

Appeal  from  register  to  registers'  courts,  -  -  -  -     ii.  437 

Register  to  make  copies  of  all  proceedings  in  his  office,  when  required 

by  persons  interested,  .....     i.  326;  ii.  437 

To  transmit  receipts  of  county  treasurers  to  the  auditor-general,  -     ii.  437 

REGISTER'S  COURT. 

To  be  called  for  decision  of  difficult  matters,        -  -  -  -     ii.  435 

How  constituted  ;  its  jurisdiction  and  records,     -  i.  776;  ii.  438 

Testimony  therein,  to  be  taken  in  writing,  -  -  -  -     ii.  438 

Precepts  to  be  issued  for  the  trial  of  facts  in  dispute,  to  common  pleas, 

i.  438;  ii.  438 
Appeals  from  the  registers'  courts  to  the  supreme  court,  -      i.  778;  ii.  438 

Immaterial  variation  from  forms,  &c,  not  to  affect  proceedings,  -     ii.  438 

What  power  register's  court  confers  in  granting  letters  of  administra- 
tion, in  particular  cases,  ......     iii,  669 

Depositions,  to  form  part  of  proceedings  on  appeal,         -  -      i.  777;  ii.  438 

REGISTRY. 

Corrupting,  embezzling  or  forging  registries,  how  punished,       -  -  i.    338 

Marriages,  births  and  burials,  proved  by  registers  of  religious  societies,  i.    778 

Voters  of  Philadelphia  to  be  registered,  ....  iii.  551 

Registry  or  list  of  voters  to  be  the  only  and  conclusive  evidence  of  right 

to  vote,  ........  iii  552 

RELEASE. 

Part  of  mortgaged  premises  may  be  released,       -  -  -  -     i.    204 

Other  releases  to  executors,  &c,  -  -  -  -  -     i.    207 

RELIGIOUS  SOCIETIES. 

Registries  of  marriages,  births,  &c,  to  be  good  evidence,  -  -  i.    280 

How  they  may  purchase  lands,      -  -  -  -  -  .  i.    779 

Selling  or  giving  away  liquofs  near  places  of  religious  worship,  how 

punished,  -  -  -  -  -  -  -  .  i.    779 

Disturbing  any  society  for  religious  worship,  how  punished,      -    i.  780 ;  ii.  442 

Punishment  of  persons  convicted  under  act,  -        .    -  -  -  ii.  442 

When  trustees  of  religious  societies  compelled  to  account  for  estate  in 

their  hands,  -  -  -  -  -  .  .  .  j.    167 

RENT. 

See  Landlord  and  Tenant. 

Tenant  may  deduct  the  amount  of  taxes  paid,  out  of  his  rent,  -             -     i.    786 

One  year's  rent  from  an  insolvent  to  be  first  paid  by  assignees,  i.  392;  iii.  601 

May  be  collected  before  justices  of  the  peace,       -            -  -            .    i.    505 

Of  real  estate  attached,  to  be  sequestrated,            -  iii.  504 

Goods,  &c,  on  premises  demised,  liable  for  one  year's  rent,  -            -     iii.  582 
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RENT — CONTINUED. 

Officer  selling  such  goods  shall  pay  such  rent,  -  -  vol.  iii.  582 
Court  may  issue  writ  in  foreign  attachment  to  collect  rent,  -  -  iii.  504 
Proceedings  in  distraining  and  selling  goods  for  rent,  &c,  i.  781,  786,  787,  791 
What  goods  shall  not  be  distrained,  -  -  -  -  i.  296,  782 
Rescuing  goods  distrained,  or  distraining  when  no  rent  in  arrear,  pen- 
alty for,  i.    782 

Goods  taken  in  execution,  liable  for  one  year's  rent,       -  -    i.  782;  iii.  582 

How  landlord  to  proceed  to  obtain  possession,      -  -  -  i.  784,  785,  789 

Joint  tenants  and  tenants  in  common,  not  to  be  proceeded  against  as 

others,      --------  ii.  786, 787 

REMOVAL  OF  CONVICTS. 

How  to  be  removed,  &c,     -  i.  357,  370,  700,  712;  ii.  236 

REPEAL. 

Of  prohibition  respecting  foreign  insurance  companies,  -  -     iii.  526 

Of  prohibition  in  relation  to  reading  British  reports  in  courts  of  (his 

state,      ---------     iii.  C14 

REPLEVIN. 

How  writs  of  replevin  issued,  &c,  -        .     - 

Goods  taken  in  execution  for  poor  tax,  may  not  be  replevied, 
Proceedings  in  replevin,  -----  i. 

Sheriff  to  take  replevin  bond  from  plaintiff,  and  assign  it  to  avowant, 

or  persons  making  conuzance,  - 

In  cases  of  rent  before  justices,  the  remedy  to  be  by  replevin, 
How  horses  seized  for  horse  racing  may  not  be  replevied, 

RETURN  DAYS. 

On  writs  of  partition,       -  -  -  -  -  -  -i.     686 

When  summons  is  issued  less  than  ten  days  before  commencement  of 

term  it  may  be  made  returnable  on  another  day,  ...     iii.  619 

Return  days  in  supreme  court,     -  -  -  i.  431,  442,  446  ;  ii.  304 

RIOT. 

Rioters,  how  punished,     -  -  -  -  -  -  -i.     791 

ROADS. 

Writs  of  certiorari  in  road  cases,  when  and  how  issued,  -  -     i.     815 

When  dividends  of  road  companies  shall  be  paid  to  the  state,     -  -     i.    810 

Road  and  bridge  companies  to  make  annual  report  to  the  auditor-gene- 
ral by  road  and  bridge  companies,        -  -  -  -  -     i.     810 

Road  and  bridge  companies  shall  not  issue   tickets,  &c,  in   nature  of 

bank  notes,  under  penalty,        -----  j.  97;  98 

How  roads,  streets  and  lanes  in  Southwark  and  the  Northern  Liberties 

may  be  opened,  -  i.  800, 808, 815;  iii.  696 

How  streets  or  lanes  in  the  city  of  Philadelphia  may  be  opened, 

i.  799,  801 ;  iii.  696 
Superintendent  of  canals  to  repair  injuries  done  to,        -  -  -     ii.    443 

Penalty  for  placing  obstructions  on  turnpikes,     -  -  -  -     ii.  444 

Regulations  relative  to  Cumberland  road,  -  -  -  -     ii.  444 

Penalty  on  drivers  of  stages,  carts,  coaches,  &c,  obstructing  or  delay- 
ing travellers,  ------  i.  846, 847 

Drivers  of  stages,  carts,  coaches,  &c,  liable  to  a  fine  of  fifty  dollars  for 
leaving  their  horses,  &c,  -  -  -  -  -  -     i.    846 

Courts  of  quarter  sessions,  upon  being  petitioned,  shall  appoint  six  per- 
sons to  view  ground  proposed  for  a  road,  &.c,  -  -     i.  792;  iii.  687 
Persons  so  appointed  shall  view  such  ground,  and  if  there  be  occasion 

lay  out  the  road,  --.....     iii.  687 

What  shall  be  stated  in  reports  of  viewers,           -            -        i.  804,  807  ;  iii.  687 
Court  approving  a  report  allowing  a  road,  shall  determine  the  breadth 
of  it, i.  793 ;  iii.  687 
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Breadth  of  public  and  private,      -  vol.  i.  793,  798  ;  iii.  687 

Public,  how  opened  and  kept  in  repair,      ,  -  -  i.  796  ;  iii.  687 

Owner  of  the   land  taken  for  a  public  road,  may  petition  within  a  year 

from  the  opening,  &c,  for  his  damages,  -  -  -     i.  797  ;  iii.  687 

Viewers  appointed  shall  report  the  damages,  and  if  the  court  approve, 
they  shall  be  paid  out  of  the  county  stock,       -  -  -     i-  797;  iii.  688 

Viewers  shall  consider  the  advantages  of  the  road  to  the  owner,  i.  797 ;  iii.  688 

Public    roads    on    township   lines    to   be  opened,  &c,  by    both  town- 
ships, -  .  -  -  -  -  -  i.  797;  iii.  G88 

Courts  shall,  upon  petitions  for  roads  from  dwellings,  &c,  to  a  high- 
way, &.c,  grant  viewers,  -  -  -  -  -     L  798 ;  iii.  688 

Court  allowing  such  a  road,  shall  determine  the  breadth  of  it,  and  enter 

the  proceedings  on  record,        -----     i.  798  ;  iii.  688 

Owners  of  the  land  may  apply  for  leave  to  maintain  gates  across  such 

roads,  and  the  court  shall  direct  viewers  to  report  thereon,  i.  798;  iii.  688 

In  what  case  the  court  may  allow  such  gates,     -  -  -     i.  798  ;  iii.  688 

Private  roads  opened,  fenced  and  kept  in  repair  by  the  petitioners,  i.  798  ;  iii.  688 

Damages  to  the  owners  of  the   land  shall  be   paid  by  the  petitioners, 

before  opening  the  road,  ...---     iii.  088 

In  what  manner  other  persons  may  be  admitted  to  participate   in  the 

privilege  of  a  private  road,  .     -  -  -  -  -  -     iii.  689 

Courts  shall  have  power  to  change  or  vacate  any  public  or  private  road 

in  certain  cases,  ...-.-     i.  798;  iii.  689 

Laid  out  but  not  opened,  may  be  vacated,  -  -  -     i.  805;  iii.  689 

State  roads  supplied  by  a  new  road  may  be  vacated,  under  certain  re- 
strictions, ------         i.  607,  811 ;  iii.  689 

Supplied  by  a  turnpike,  may  be  vacated,  under  certain  restrictions,      -     iii.  689 

Lanes,  streets  and  highways  in  cities,  &c,  shall  not,  in  certain  cases, 

be  vacated,         -  -  -  -  -  -  -     i.  798 ;  iii.  689 

Applications  to  vacate  a  road  to  be  in  writing;  what  matters  they  shall 

contain,  -  -  -  -  -  -  -     i.  798;  iii.  689 

When  changed  or  supplied,  shall  not  be  shut  till  the  new  road  is  ac- 
tually made,       --------     iii.  690 

Reviews,  when  granted,  -  -  -  -  -     i.  799 ;  iii.  690 

On  county  lines  may  be  laid  out,  altered,  &c.  ;  the  proceedings  in  such 

case,       --------    i.  804;  iii.  690 

Supervisors   to   purchase    materials,   employ    labourers,    and   execute 
promptly  the  provisions  of  the  law  and  decrees  of  the  court,        i.  769  ;  iii.  690 

Supervisors  have  authority  to  enter  on  adjacent  lands  and  take  mate- 
rials for  roads,  &c,         -----  i.  796  ;  iii.  690 

If  the  supervisors  and  owners  of  materials  cannot  agree  upon  the  price 

of  the  materials,  they  may  refer  the  estimation  to  three  persons,  i.  796  ;  iii.  690 

If  they  cannot  agree  upon  men,  a  justice  of  the   peace   shall  appoint, 

&c,  and  their  decisions  shall  be  final,  -  -  -  -     iii.  690 

Supervisors  shall  make  and  maintain  sufficient  causeways  and  bridges, 

i.  799;  iii.  691 

Supervisors  also  to  cut  and  maintain  drains,  &c,  ...     iii.  691 

Supervisors  neglecting,  &c,  to  open,  &c,  roads  on  the  township  lines, 

liable  as  in  the  case  of  roads  wholly  within  the  township,  i.  797,  799;  iii.  691 

Expense  of  view  of  private  roads  and  reviews,  to  be  pud  by  persons 

applying  for  same,  ------         iii.  (j93,  694 

Expense  of  a  view  to  assess  damages  for  land  taken  for  a  public  road, 

how  paid,  --------  Id. 

Inspection  of  a  county  bridge,  how  paid,  --.'-.-  Id. 

Expense  of  a  view  for  the  allowance  of  swinging  gates,  how  paid,  i   798  ;  iii.  694 

Surveyor  to  be  found  and  paid  in  all  cases  by  the  persons  applying  for 

a  view,  &c,       -  -  -  ...  -  -     i.  e(J0;  iii.  694 

Viewers  of  public  roads,  how  paid,  ...  -     i.800;  iii.  694 

Reviewers,  &c,  how  paid,  -----     i.800;  iii.  694 

Supervisors  to  erect  index  boards,  -  Id. 

Penalty  for  neglect,  -  ...  -Id. 

II.— 119 
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Suoervisors  to  put  up  a  notice  of  certain  penalties  at  the  ends  of  public 

bridges,  ......  vol.  i.  809;  iii.  694 

Proviso  in  case  of  a  bridge  built  across  the  line  of  townships,     -     i.  799  ;  iii.  694 
Penalty  on  persons  working  on  roads  for  asking  or  extorting  money, 

&C.  from  persons  travelling,  ....     i.  797;  iii.  695 

Supervisors  conniving  at  such  extortion,  &c.,  -  -  -     iii.  695 

Persons  stopping,  injuring  or  diverting  the  course  of  drains,  &c,      i.  797;  iii.  695 
Persons  who  shall  commit  any  nuisance  on  highways,  -  -     i.     797 

Persons  destroying  or  injuring  guide  posts,  index  boards,  or  notices,  i.  800 ;  iii.  695 
Mode  of  selecting  road  jurors  in  the  city  and  county  of  Philadelphia,  i.  801 ;  iii.  696 
Disqualification  of  viewers  in  certain  cases,         ....  Id. 

Mode  of  selecting  jurors  in  Philadelphia,  ....  Id. 

Act  not  to  interfere  with  any  special  or  local  act  now  in  force,  -     iii.  697 

Supervisors,  when  elected,  &c,  -  i.  793,  807;  ii.  148, 149 

Accounts  of,  when  and  how  settled,         ....       i.  793;  ii.  149 

Road  tax,  how  assessed,    -  i.  794,  795 ;  ii.  163,  164,  165 

Unseated  lands,      -  -  -  -  -  -  -    i.  795, 804,  861 

Penalty  on  supervisors  for  neglect  of  duty,         -  i.  796,  805;  iii.  691,  695 

Viewers  to  be  sworn,         -  ...         i.  804, 867;  iii.  693 

Bonds,  &c,  on  contracts  for  constructing  roads  and  bridges,    -  -      i.    81S 

Who  may  be  viewers,        .....  i.  815 ;  iii.  693 

Supervisors  and  viewers,  &c,  hpw  paid,  -     i.  799;  iii.  694 

Viewers  may  change  route  of  road  over  bridge,  -  -      i.     804 

ROBBERY. 

Of  bank  notes,  bonds,  bills    of  exchange,  promissory  notes,  lottery 

tickets,  &c,  how  to  be  punished,  i.  818,  821 
Bail  in  robbery,  by  whom  taken,              -             -             -             -  -     i.     820 
Defined,  how  punished,                  -             -             -             -             -   i.  817,  819,  821 
Provisions  as  to  trying  persons  who  receive,  harbour  or  conceal  rob- 
bers,        i'.  817,  819 

Stolen  goods  may  be  searched  for,  and  restored,  -  -  -■    i.    819 

RULES  OF  COURT. 

Rules  of  supreme  court,   -  -  -  -  -     i.     428 

Rules  of  circuit  courts,     ------  i.  472,  679 

Supreme  court  shall  establish  by  rule  of  court  new  forms  of  proceed- 
ings, &c,  -  -  -  -  -  _     -  -     iii.  628 

RYE  FLOUR. 

See  Flour. 

Package  and  inspection  of.  -  -  -    i.  137, 138, 139;  ii.  63 

SALARIES 

What  salary  to  be  paid  to  governor,        -            ...  .            -     \',    824 

To  secretary  and  deputy  secretary  of  commonwealth,     -  -            i.  824,  825 

To  chief  justice  of  supreme  court,            -             -             -  -             -     i.     822 

To  associate  justices,        ------  i.  822,  824 

Of  presidents  and  associates  of  common  pleas,  -             -  i.  822,  823,  824,  825 

Of  members  and  officers  of  legislature,                -             -  -    i.  822,  823,  825 

Of  secretary  of  land  office,  and  surveyor-general,            -  -             -     i.     825 

Of  attorney-general  and  his  deputies,       -             -             -  -            i.  825,  881 

To  keeper  of  arsenal,  at  Harrisburg,       -            -            -  -            -     ii.  447 

To  auditor-general,  &c,              -            -             -            -  i-.  825 ;  ii.  447 

To  state  treasurer,  &c,                -  i.  825 ;  ii.  447 

To  judge  of  district  court  of  Lancaster,   -            -            -  -            -     ii.  447 

Of  judges  of  Alleghany  county,  ------     iii.  634 

Daily  pay  of  the  judges  of  the  supreme  court,     -            -  -    i.  822 ;  iii.  628 

SAILORS. 

Sec  Mari    i 

SALTED  FISH. 

Liable  to  inspection,         -  -  -  -  -  -     ii.  263 
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SALTED  PROVISIONS. 

Inspection  of,        ........  vol.  i.    323 

SALT. 

Inspector  of  salt  may  bo  appointed,  ...  -    ii.  282 

Fees  to  inspector,  and  standard  weight  of  foreign  salt,   -         i.  323,  874  ;  iii.  606 

SATISFACTION. 

Proceedings  by   defendant  to  compel  plaintiff  to  enter   satisfaction  of 

judgment,           -             -             -             -             -             -             -  -  i-  420 

To  be  entered  by  prothonotary,    -             -             -             -             -  -  i-  441 

On  mortgages,  and  testatum  executions,  i.  205,  295 

How  penalty  for  not  entering  satisfaction  may  be  recovered,     -  -  ii.  353 

Where  satisfaction  shall  be  entered  on  recognizance  m  orphans'  court,  ii.  401 

SAVINGS  INSTITUTIONS. 

Required  to  make  quarterly  statements  of  accounts,       -  -  -     iii.  525 

SCIRE  FACIAS. 

Where  writ  of  may  be  issued  on  a  mortgage, 
On  judgments,  and  mechanics'  liens, 
To  revive  judgments  against  estate  of  decedent, 
To  make  administrator  or  executor  a  party, 
Administrator  de  bonis  non  may  sue  and  defend, 
To  recover  balances  due  from  executors, 
Judicial  decisions  relating  to, 
On  bonds,  .... 

To  be  served  and  returned  like  summons, 
If  plaintiff  be  evicted  during  the  extent  of  lands,  he  shall  have  scire  facias 
to  show  cause  why  he  shall  not  have  execution  for  residue  of  debt,       iii.  577 

SEALS. 

Of  supreme  court,  .... 

Of  common  pleas,  .... 

Of  quarter  sessions.  -  -  - 

Of  orphans'  court,  .... 

Of  county, 

Counterfeiting,  how  punished, 

SEARCH  WARRANT. 

May  be  issued  in  case  of  stolen  goods,    -  -  -  -  -     i.    819 

SECRETARY  OF  THE  COMMONWEALTH. 

Duties  of,  in  affixing  seal  of  state,  and  taking  bonds,  &c,  -  -     i.    826 

Legislature  may  inspect  books,  &c,  in  his  office,  ...  /^. 

Shall  give  bond,  and  may  employ  deputy,  .-•*..  Id. 

His  salary,  and  that  of  his  deputy,  i.  824,  825 

Shall  report  remissions  of  fines,  -  -  -  -  -  -     i.    768 

His  fees,  and  account  of  them  to  be  rendered,     -  -        i.  304,  326,  538,  769 

Powers  and  duties  of  master  of  rolls,  conferred  on,         -  -  -     i.    538 

Shall  be  superintendent  of  common  schools,        -  -  -  -     ii.   182 

Shall  address  circular  letters  to  commissioners,  -  -  -     ii.   186 

Shall  prepare  forms  with  necessary  instructions  for  directors,     -  ii.  182;  iii.  545 
Annual  report  to  the  legislature,  ....  ii.  ]j<2;  iii.  542 

Shall  sign  all  orders  for  money  on  state  treasurer,  -  -  ii.  182  ;  iii.  545 

Shall  settle  and  decide  all  disputes  about  school  law,       -  -  ii.  182  ;  iii.  546. 

SECRETARY  OF  THE  LAND  OFFICE.    . 
See  Land  Office. 

SENATORS  IN  CONGRESS. 

Manner  of  election,  -  i  .  248 


i.  428;  ii. 

303 

-  ii. 

305 

-  ii. 

311 

-  ii. 

407 

-  ii. 

133 

-  i. 

341 

972 


GENERAL  INDEX  TO  PURDON'S,  AND 


(iNote. — In  this  Index,  Purdon  is  desig7iatcd  as  vol.  i.,  and 


SENATORS  IN  THE  ASSEMBLY. 
Election  of, 
Contested  elections, 

SEQUESTRATOR. 

Court  may  appoint  a,  -  -  -  -  -  -         iii.  579,  580 

His  powers  and  duties,      ------         iii.  579,  580 

SEQUESTRATION. 

Writs  of  may  be  issued  by  orphans'  court,  .... 

Form  of  writ,  to  be  executed  by  sheriff,      -  -  -  -  - 

Sheriff  to  file  a  copy  in  office  of  prothonotary  of  common  pleas, 

When  writ  may  be  dissolved,        ------ 

Fees  to  sheriff  on  writ,      ------- 

Court  may  award  a  writ  of,  against  corporations,  -  - 

SERVANTS. 

Sale  and  assignment  of,  how,  and  when  to  be  made, 

Compensation  to  be  made  by  servants  for  absenting  themselves, 

Non  performance  of  covenants  in  indenture,  how  remedied,       -  i. 

Payment  of  freedom  dues  compelled,        -  -  -  -  i. 

Justices  shall  issue  warrants  against  concealed  and  runaway  servants,   i. 

Female  servants  who  have  bastard  children,  to  serve  a  longer  time, 

Penalty  on  harbouring,  or  clandestinely  dealing  with  servants, 

Servants  running  away,  shall  make  satisfaction  to  masters, 

Reward  for  taking  them  up,  ------ 


vol.  i.  254,  255,  263,  264  ;  iii.  557 
-  '   i.  247, 248 


ii.  403 
ii.  403 
ii.  404 
ii.  404 
ii.  406 
iii.  580 


i.  827 

i.  829 

828,  829 

827,  828 

827,  828 

i.  342 

i.  827 

Id. 

Id. 


SETTLEMENT. 
See  Poor. 

May  be  acquired  by  executing  a  public  office, 
May  be  acquired  by  payment  of  taxes,     - 
By  a  lease  or  purchase  of  freehold  and  residence, 
In  case  township  has  been  divided, 
Servants  and  apprentices,  how  to  acquire  settlement, 
Married  women,  when  settled,     -  -  - 

Persons  removing,  when  settled,  -  -      i. 

Mariners,  when  settled,     - 
Negroes  and  mulattoes,  when  settled, 
Illegitimate  children,  when  settled. 

SET-OFF. 

See  Defalcation. 


720,  731 


719,  731 

-  i.  731 

-  i.  731 

-  i.  725 

719,  731 

720,  731 : 
741,  742 
720,  731 

-  i.  736 


;  iii.  676 
;  iii.  676 
;  iii.  676 
;  iii.  676 
;  iii.  676 
;  iii.  676 

iii.  676 
,  iii.  676 
;  iii.  676 

iii.  676 


SEVERAL   OBLIGORS,  PROMISSORS,  OR  INDORSE RS, 


i.    481 


SHEEP. 

«S'ec  Dogs  and  Sheep. 

SHERIFF. 

How  elected,       -  ...  .     i.  237,  251, 259 

Suits  on  bonds  and  recognizances  of,  and  against  sureties  within  five 

years,  -  ...  -  -     i.  832 ;  iii.  528 

Proceedings   against,   to  compel  payment   of  moneys   received,    and 

taxes,     -.---..  i.  175,  443,  832 

Duty  of,  in  relation  to  elections,  -  -  -        i.  238,  239,  251,  254 

His  fees  and  poundage,  and  penalty  for  exacting  more  than  he  is  al- 
lowed by  law,  -  -     '        -  -       i.  311,312, 313;  ii.  223, 224 
Duty  of,  in  selecting,  summoning  and  returning  jurors,  and  in  levying 

fines  on  defaulting  jurors,         -  i.  482,  483,  484 ;  ii.  339,  340,  345,  346 

Shall  summon  talesmen,  and  give  certificate  to  jurors  of  attendance, 

i.  485,  486;  ii.  346 
Shall  receive  4  dollars  on  every  jury  trial,  for  county  treasurer,  -     i.    486 

Shall  receive  and  pay  over  for  use  of  poor,  fines,  &c.  &c,         -  -     i.     739 
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Mode  of  serving  ejectments,         -----     vol.  i.  287,  228 

Shall  have  power  to  summon  a  jury,  when  tenant  holds  over,  -     i.     784 

Settlement  of  sheriff's  accounts,  and  commissions  on  fines  by  courts,  and 

forfeited  recognizances,  -  -  -  "  "  '     ]■     J_"" 

Penalty  on  refusing  to  execute  writs  of  auditor-general,  -  -     i.     770 

Proceedings  where  sheriff  refuses  to  execute  writs  of  habeas  corpus, 

and  return  testatum  executions,  -  -  -  i>  292,  374;  iii.  582 

Proceedings  of  sheriff  on  receiving  executions,  how  he  shall  levy,  and 

acknowledgement  of  deeds, 

i.  21)3,  294,  834,  835,  83G,  838,  839;  iii.  575,  576,  562,  584 
Sheriffs  deed  in  case  of  partition,  -  -  -  -'  -     »■    C83 

Goods  distrained  for  rent,  to  be  appraised,  in  what  manner,       -  -     i.     781 

One  year's  rent  of  landlord,  to  be  paid  by  sheriff  out  of  proceeds  of  goods 

and  chattels,  on  premises,  -  -  -  -  -  -I.     78.. 

In  replevin,  sheriff  shall  take  bond  and  assign  it  to  avowant,  who  may 

bring  suit  in  his  own  name,      -  -  -  -  -  -     }■     78.-? 

To  receive  runaway  servants,  pay  reward,  and  notify  master,  -     i.    827 

Criers  of  courts  to  be  appointed  by  judges,  -  -  -  -     ii.   314 

Shall  adjourn  court  if  no  judge  present,  -  -  -  -     ii-   313 

On  receiving  venire  process  to  give  notice  to  commissioners,    -  -     ii.   345 

Several  venires,  how  executed,  -  -  -  -  -     ii.   34o 

Shall  enter  names  of  jurors  summoned  and  serving,  in  a  book,  and  the 

times  of  service,  -  -  -  -  -  -  "     !!'     1 

Judicial  decisions  relating  to  sheriffs,       -  -  -  -  -     ii.  453 

Power  and  duty  of  sheriff  under  execution,  to  collect  rents,  in  foreign 

attachment,       --------     iii.  504 

On  receiving  a  testatum  writ  of  execution,  shall  deliver  it  to  prothonotary ,  iii.  581 
Sheriff's  bond  and  recognizance,  -  -  i.  830,  831  ;  ii.  448,  449 

Amount  thereof  in  several  counties,        -  -  i.  830,  831 ;  ii.  448,  449 

Form  of  recognizance,      ------      i.830;  ii.  448 

Of  bond, i.  830;  ii.  448 

Coroner  to  give  like  security,      -  -  -  -  -     i.  830;  ii.  450 

Condition  of  his  recognizance  and  bond,  ...      i.830;  ii.  450 

Recognizance  of  sheriff  and  coroner  to  be  recorded,       -  -     i.830;  ii.  450 

Sureties,  how  to  be  approved,      -  -  -  -  -     i.  830;  ii.  450 

Who  may  not  be  sureties,  -  -  -  -  -  -     ii.  451 

Copies  to  be  evidence,      -------  Id. 

Commissions  to  be  recorded,         -  -  -  -  -  -  Id. 

Not  to  act  till  commissioned,        -  -  -  -  -     i-  832;  ii.  451 

Lien  of  recognizance  and  duty  of  recorder,  -  -  -      i.  832 ;  ii.  451 

Coroner  to  act  as  sheriff,  -  -  -  -  i-  832 ;  ii.  451 

Appointment  to  fill  vacancy,  security  to  be  given,  -  -      i.  832 ;  ii.  451 

Prothonotary  to  note  appropriation  of  money  arising  from  sheriff's  sales,     ii.  452 
To  enter  writs  in  a  book,  ...-.-     ii.  452 

Bill  of  particulars  and  receipt,     -----      i.  833;  ii.  452 

Shall  set  up  in  his  office  fee  bill,  i.  322,  833 ;  ii.  452 

Penalty  for  neglect  of  this  duty,  •    -  -  -  -     i.  322;  ii.  452 

Sheriff,  &c,  to  let  to  bail  on  capias,  on  the  defendant  giving  bond,  &c,     iii.  616 
How  much  bond  shall  be  taken,  and  the  condition  thereof,        -  -  Id. 

May  give  a  bail  piece  to  the  bail,  and  form  thereof,         -  -  -  Id. 

Officer  to  make  return  of  the  bond,  &c,  to  the  prothonotary 's  office, 

and  his  duties,  -------  Id. 

To  give  notice  to  the  plaintiff  of  names  and  places  of  residence  of  bail,  &c,  iii.  6J7 
Bail  may  be  excepted  to  by  the  plaintiff,  and  may  justify,  &c,  within 

certain  times,     --------  Id. 

Court  may  make  rules  respecting  the  time  and  manner  of  giving  notice, 

justifying,  &c,  ..-..--     iii,  617 

To  be  responsible  for  the  sufficiency  of  the  bail,  except  in  certain  cases,  Id. 

If  defendant  shall  not  give  bail,  the  sheriff  must  state  the  fact  in  his 

return,  --------  Id. 

If  the  officer  returns  that  he  has  taken  the  body,  &c,  he  shall  be  charge- 
able as  heretofore,  -------  Id. 
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SHERIFF— CONTINUED. 

In  cases  of  trespass  and  nuisance,  the  sheriff  may  go  into  an  adjoining 

county  for  the  purpose  of  serving  process,       -  vol.  i.  481,  684;  iii.  620 

Serving  a  writ  of  summons,  to  state  in  his  return  the  time  and  manner 

in  which  it  was  made,  ......     iii.  620 

Of  Philadelphia  to  notify  assessors  to  perform  certain  duties,  -  iii.  551,  555 
Duty  of  sheriff  to  clear  windows  at  election,       ...  -     iii.  557 

SHERIFF'S  DEEDS. 

How  deeds  are  to  be  acknowledged  when  real  estate  is  sold  upon  exe- 
cution from  supreme  court,       ....  ii.  454  ;  iii.  583 

In  case  of  testatum  writs  of  execution,  ....     iii,  584 

In  other  cases,       -------     i.  290;  iii.  584 

Shall  be  made  upon  public  proclamation  in  open  court,  or  upon  notice 

fixed  up  in  office  of  prothonotary,         .....     iii.  584 

In  case  of  death,  removal,  &c,  of  sheriff  selling  real  estate,  the  deed 

shall  be  acknowledged  by  his  successor,  -  i.  834,  839  ;  iii.  584 

Petition  to  the  court  in  this  instance,       -  -  -  -  iii.  584,  585 

Deed  in  partition,  -  -  -  -  -  -  -     i.     686 

SHERIFF'S  SALE. 

Proceedings  by  purchase  to  obtain  possession,  after  sheriff's  sale,  i.  836  ;  iii.  585 
Tenants,  &c,  of  land  sold  by  sheriff,  to  become  tenants  of  purchaser,  i.  838;  iii.  587 
Purchasers  at  sheriff 's  sales,  not  to  hold  as  joint  tenants,  -  -     i.     289 

On  removal  of  judgment,  sheriff's  sale,  not  to  be  set  aside,        -  -     i.     292 

How  moneys  arising  from  sheriff's  sales  are  to  be  distributed,      i.476;  iii.  582 

SHINGLES. 

Liable  to  inspection,  .....  -     ii.  274 

SHIPS. 

See  Attachment. 

May  be  attached  in  certain  cases,  -  -  -  i.  76,  78;  iii.  514 

Shall  be  liable  for  debts  of  owners  and  masters,  -     iii.  514 

SHOOTING. 

Penalty  for  shooting  on  others'  land,        -  -  -  -  -  i.  382 

Penalty  for  shooting  on  or  near  roads,  &c,  or  in    streets   of  corporate 

towns,     -  -  -  -  -  -  -.  -  -  i.  382 

Penalty  for  shooting  at  game  on  Sunday,  -  -  -  -  i.  383 

Penalty  for  firing  guns  on  last,  or  first  day  of  year,  -  -  -  i.  335 

SLANDER. 

Actions  of,  within  what  time  to  be  brought,         -  -  -  -  i.  582 

When  no  more  costs  than  damages  to  be  recovered,  -  -  -  i.  582 

JuAcial  decisions  relative  to,        -  -  -  -  -  -  ii.  369 

SLAVES. 

See  Negroes. 

Slavery  and  servitude  for  life,  abolished  in  Pennsylvania,  -  -     i.     648 

Trial  of  slaves  and  servants,  same  as  freemen  ;  slaves  not  to  be  witnesses  ' 

against  freemen.  -  -  -  -  -  -  -i.    649 

"When  slaves  brought  into  Pennsylvania,  shall  be  free,  -  -     i.     650 

When  not,  -  -  -  -  -  -  -  -     i.    650 

Punishment  and  fine  of  kidnappers,  ....  i.  652,  658 

SODOMY. 

Sentence  of  person  convicted  of,                -  -  -  -  i.  706 

Sentence  for  second  offence,        -             -  -             -  -  -  i.  706 

Presidents  of  common  pleas  may  admit  to  bail,  -  -  -  i.  820 

SOUTHWARK. 

Constables  in  district  of,  how  elected,  -  -  -  -     i.     153 

How  roads,  streets,  &c,  are  to  be  opened,  -  i.  800,  808 
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SOUTHWARK— continued. 

Regulations   in  case  of  chimnies  taking  fire,  and   penalty  on  owners 
and  sweepers,  ....--  vol.  i.    335 

SPECIAL  COURTS. 

When  to  be  held,  -  -  i.  426,  451,  453,  400,  4G7,  468;  li.  310 

May  be  granted  to  defendant,  in  certain  cases,  -  -  -     i-     426 

In  particular  judicial  districts,      -----  i.  460,  4(53 

SPECIAL  PARTNERS. 

See  Limited  Partnerships. 

SPECIAL  VERDICT. 

Execution  not  to  issue  upon  a  judgment,  within  a  certain  time,     i.  445 ;  iii.  570 

SPECIALTIES. 
See  Bonds. 

SPIRITUOUS  LIQUORS. 

See  Inspections. 

Standard  proof  of,  -  -  -  -  i.  841,  845 ;  ii.  271 

Inspection  of,  regulated,  i.  841,  846  ;  ii.  270,  271,  273,  277 

STAGE  COACH. 

Drivers  of  stage  coaches  liable  to  be  punished  for  negligence,  -     iii.  672 

Fine  for  leaving  horses,  or  delaying  travellers,                 -            -  i.  846,  847 

Suit  for,  not  to  abate  or  be  defeated,  if  all  the  names  of  owners  be  not 
included, -     i.    847 

STATEMENT. 

Plaintiff  may  file  statement  of  his  cause  of  action,  -  -  -     i.    440 

Form  of  such  statement,  and  informality  amendable,       -  i.  440,  441,  444 

STATE  TAX. 

See  County  Rates  and  Levies. 

STATE  TREASURER. 

See  Treasurer.     Public  Accounts  and  Salary. 

To  make  report  on  subject  of  finance,        -  -     ii.  426 

STAVES. 

Inspecting  fees,       -  -  -  -  -  -  -  i-  323, 325 

STEPPING  MILL. 

To  be  erected  by  inspectors  of  prison,       -  -  -  -  -    i.    369 

STOCK. 

Proceedings  to  levy  on  stock  of  corporations,       -  -  -  i.  167  ;  iii.  574 

Attachment  of,        -            -            -            -            -  -  -  i.  168;  iii.  574 

In  limited  partnerships,  not  liable  for  certain  debts,  -  -  -     iii.  646 

STOLEN  GOODS. 

Search  warrants  in  case  of,            -             -  -  -             -  -  i.  819 

Punishment  of  receivers,                 -             -      .  -  -             -  -  i.  699 

Judgment  of  restitution  after  conviction,  -  •  -             -  -  i.  819 

Forfeiture,  on  compounding  for  goods  stolen,  -  -  -  i.  817 

STRAYS. 

Town  clerk  to  be  chosen  in  certain  counties,  and  his  duties  relative  to 

strays,       --  -  -  -  -  -  -  -i.    847 

Duty  of  person  taking  up  strays,  -  -  -         '    -  -     i.    847 

Laws  extended  to  certain  counties,  -  -  -  -  -    ii.  459 

SUBPCENA. 

To  issue  from  courts,  ...  .    i.  426;  iii.  633 
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SUBPCENA— CONTINUED. 

Also  from  mayor,  recorder,  &c,  of  Philadelphia,  -  -  vol.  i.    595 

Courts  of  common  pleas,  when  requested  by  courts  in  other  states,  may 

issue,         -  -  '  -  -  -  -  -  -  -     ii.  196 

Auditors  may  issue  subpoenas  for  witnesses,  -  -  -  ii.  140,  151 

SUMMONS. 

How  to  be  served,               ...  .                         .    iii.  615 

How  long  before  return,  to  entitle  to  judgment,  -             -      i.  57;  iii.  0l9 

Form  of,                   ...                         .  i.  57, 59;  iii.  614, 619 

SUNDAY. 

What  process  may  be  served  on,                 ...  .  i.    850 

What  business  may  be  performed  on,        -             -             -  -             -  i.    851 

Shooting  on,  punished,       -             -             -             -             -  -             -i.    383 

Conviction  of  offenders,      -             -             -             -             -  -             -  i.    761 

Necessaries  may  be  sold  on,           -             -             -             -  -             -  i.    851 

Persons  drinking  in  taverns  on,  how  punished,                .-  Id. 

Duties  of  constable  in  such  cases,  and  liability  of  tavern  keepers,  -  Id. 

SUPERVISORS. 

How  and  when  elected,                  -----  ii.  148,  150 

Their  powers  and  duties,  ...  ii.  149,  152;  iii.  690,  691 

Penalty  on  neglecting  or  refusing  to  serve,          -             -             -  -     ii.   149 

Shall  perform  the  duties  of  overseers  of  the  poor  in  certain  counties,     -     ii.   149 

Powers  of,  to  lay  rates,     -             -             -             -             -             -  -     ii.   163 

May  collect  tax  in  certain  cases,                -             -             -             -  -     ii.   165 

Shall  pay  over  moneys,                  -             -             -             -             -  -     ii.    165 

Shall  attend  to  make  abatement  of  taxes,             -             -             -  -     ii.   166 

Additional  authority  given  to,      -             -             -             -             -  -     ii.   167 

SUPREME  COURT. 

See  Judiciary  and  Practice. 

Established,  and  the  style  thereof,  -  -  -  -  -     ii.  302 

To  consist  of  five  judges,  who,  or  a  majority  of  whom,  hold  the  court, 

i.  468  ;  ii.  302 
Governor  to  appoint  judges  of  the  supreme  court  as  often  as  vacancies 

occur,  .....-•..     h.  302 

State    divided    into   four   districts    for    the    purpose   of    holding   said 

courts,  ......         i.  434, 454;  ii.  303 

Judges  hold  five  terms  of  the  court  annually,      -  Id. 

To  continue  their  terms  by  adjournment,  if  necessary,  but  so  as  not  to 

interfere  with  their  duties  in  other  districts,  -  -  -Id. 

To  be  held  on  the  last  Monday  in  July  in  the  eastern  district,  for  cer- 
tain purposes,  -  -  -  -  -  -      i.  442 ;  ii.  303 

Has  a  seal,  and  power  to  renew  it,  -  -  -  -      i.  428;  ii.  303 

Prothonotary  is  appointed  for  the   court  at  each  place  of  holding  the 

terms,  who  shall  keep  the  records,  &c,  -  -  -  -     ii.  304 

Commissioners  of  bail  appointed  by  the  court,     -  -  -  -     ii.  304 

Return  days  in  the  supreme  court,  -  -  -  -      i.  431;  ii.  304 

Judicial  process  tested  on  the  first  day  of  a  term  is  not  returnable  the 

last  day  of  the  same  term,         ....  -  -  Id. 

Last  Monday  in  July,  a  return  day  in  the  eastern  district,  -  -  Id. 

■Court  may  appoint  special  return  days,  ...      i.446;  ii.  304 

May  prescribe  certain  days  within  the  terms  for  the  return  of  writs  in 

each  district,       -  -  -  -  -  -  -  -ii.  304 

Courts  of  Nisi  Prius  are  holden  in  Philadelphia,  -  -      i.  429 ;  ii.  304 

Judges  to  hold  these  courts  at  least  once  annually,  and  in  the  order  of 
.rotation,  -  -  -  -  -  -  -     ii.  305 

A*  Harrisburg  to  sitin  the  capitol  and  use  the  library,  -  -     ii.  314 

Acts  creating  the  Lancaster  and  Southern  districts  repealed,     -  -  Id. 

Records  of  the  abolished  districts  removed,  ....  Id. 

Records  of  Northern  district  to  remain  at  Sunbury,         -  .-  •  -     ii.  315 

Causes  pending  in  the  abolished  districts  removed  to  the  new  district,  Id. 
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SUPREME  COURT— continued. 

Prothonotary  of  Middle  district  to  receive  fees  due  to  the  prothonota- 

ries  of  the  abolished  districts,  -  -  -  -  „.  ii.    ,   J 

Jurisdiction  and  powers  of  the  supreme  court,  -  -     i.  425;  iii.  027 

Jurisdiction  and  powers  of  the  supreme  court  in  the  city  and  county  of 

Philadelphia, -     i.  42b ;  iii.  G28 

Duty  of  the  supreme  court  to  devise  and  establish  new  writs  and  forms 

of  proceedings,  if  necessary,      ------     iii.  G28 

Such  proceedings  not  to  impair  trial  by  jury,  &c,  -  -  -Id. 

Notice  of  such  new  forms,  &c.  to  be  given  to  the  inferior  courts,  and 

to  the  governor,  &c,     -----  -  -  Id. 

Such  courts  to  cause  the  same  to  be  published  and  recorded,  and  three 

months  thereafter,  such  forms,  &c,  to  be  obligatory,  -  -  Id. 

Judges  of  the  supreme  court  may  issue  writs  of  habeas  corpus,  certiorari,  &c,       Id. 
Style  of  the  writs,  &c,    ------     i.  425;  iii.  628 

Indictments  may  be  removed  into  supreme  court,  ...     iii.  G28 

Power  of  the  supreme  court  to  issue  writs  of  mandamus,  -  -     iii.  029 

After  judgment,  &-C.  on  error  or  appeal,  the  supreme   court  to  remit 

the  records  to  the  inferior  courts,  &c.  or  may  order  execution,  i.  444 ;  iii.  629 
Jurisdiction  of  supreme  court  in  the  county  of  Monroe,  -  -     iii.  614 

Shall  hear  and  determine  appeals  from  orphans'  court,  -  -     ii.   322 

Judges  may  hold  adjourned  courts  at  Lancaster,  -  -  -     ii.   323 

Judges  of  supreme  court,  not  to  sit  in  other  courts,         -  -  -     i.    425 

Judgment  as  in  case  of  non  suit,  if  plaintiff  fails  to  bring  on  suit,  -     i.     427 

Original  jurisdiction  in  Philadelphia,       -  -  -  -  -     i-     446 

When  plaintiff  allowed  no  costs,  -  -  -  -  "     ?:.    ^7 

Judges  may  establish  rules  of  practice,  -  -  -     i.  428;  iii.  628 

Power  and  authority  of  prothonotaries,  -  i.  429,  434,  442,  444 ;  ii.  313,  314 

Circuit  courts,  abolished,  -  .     -  i.  468,  472,  479;  ii.  314 

Writs  of  certiorari  and  hab.  corp.  to  issue  to  no  courts  but  in  Philadelphia,    i.     444 
Appeals  and  writs  of  error  how  issued,  and  recognizances  for  their  pro- 
secution, -  -  -  -  -  -  -  -i.    445 

On  the  occurrence  of  infectious  fevers,  judges  may  hold  courts  in  any 

part  of  the  county,  ------     i.  432;  ii.  313 

May  adjourn  to  hear  law  arguments,  and  to  receive  returns,  to  any 

county,  --------     i.  433;  ii.  313 

Issues  in  fact  not  to  be  tried  in  bank  ;  but  at  nisi  prius,  -  -     i.    433 

Shall  hold  two  terms  for  certain  district,  -  -  -      i.  434  ;  ii.  303 

Opinions  of  judges  to  be  reduced  to  writing,  if  required,  on  all  points 

and  exceptions,  ....--  i.  437, 449 

The  last  day  of  July  a  return  day  for  certain  district,  and  one  judge  to 

attend,  -  -  -  -  ...  -      i.  442;  ii.  304 

Terms  of,  for  certain  districts,      -  -  -  -  -  -     i.    454 

Powers  and  duties  of  high  court  of  errors  and  appeals,  vested  in,  and  to 

be  exercised  by  supreme  court,  -  -  -  -  -     i.    435 

SUPREME  EXECUTIVE  COUNCIL. 

All  the  powers  and  authority  thereof  conferred  on  the  governor,  -     i.    852 

SURETIES. 

Suits  against  sureties  in  official  bonds,  to  be  commenced  within  seven  years,  i.  585 

Suits  against  sureties  of  sheriffs  and  coroners  within  five  years,             -     i.  832 

Suits  against  sureties  of  administrators  within  seven  years,       -             -     i.  671 

Suits  against  sureties  of  constables  within  three  years,                -            -     i.  510 

Amount  of  accounts  against  public  officers,  lien  on  estates  of  sureties,      i.  766 

SURETY  OF  THE  PEACE; 

Who  may  be  bound  to  keep  the  peace,  and  be  of  good  behaviour,  -     i.    853 

Courts  may  direct  payment  of  costs,  in  surety  of  peace  cases,  -     i._    306 

SURVEYOR-GENERAL. 
See  Land  Office. 

Attested  copies  of  documents  in  office  of,  legal  evidence,  -  i.  515,  212, 535 

II.— 120 
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SURVEYS. 

3Iade  before  receipt  of  warrants,  declared  valid,  -  -  vol.  ii.  362 

SWEARING  AND  CURSING. 

Punishment  of  profane  cursing  and  swearing,      -  -  -  -     i.     761 

SWINE. 

No  swine  to  run  at  large  without  yokes,                -  -  -  -  i.  853 

Appraisement  of  swine  taken  up  running  at  large,  -  -  -  i.  854 
No  swii^,  whether  yoked  or  not,  to  run  at  large  in  the  streets  of  Phila- 
delphia, Chester  or  Bristol,         -             -             -  -  '         -  -  i.  854 

Running  at  large  to  be  yoked,       -             -             -  -  -  -  i.  853 

Proceedings  when  taken  up  running  at  large,      -  -  -  -  i.  854 

Not  to  run  in  streets  of  certain  places,       -             -  -  -  -  i.  854 

TAVERNS. 

See  Licenses. 

Licenses,  how  obtained,      ....  .     i.  576;  ii.  375 

Tavern  keepers  to  suffer  no  improper  conduct,     -  -        i.  567,  577;  ii.  373 

No  credit  to  be  given  for  liquors,  -  -  -        i.  568,  569 ;  ii.  375 

No  tavern  to  be  kept  without  license,         -  -  -         i.  567,  577  ;  ii.  372 

Tavern  keepers  not  to  suffer  drinking  on  the  Sabbath,    i.  850,  851 ;  ii.  374,  375 
Liquors  shall  not  be  adulterated,  ....     i.  567;  ii.  372 

Fees  for  license,       -------    i.  577;  ii.  373 

Beer  and  ale,  to  be  sold  by  what  measure,  '-  i.    566 

TAX,  COLLATERAL  INHERITANCE. 

See  Collateral  Inheritance. 

TAXES. 

See  County  Rates  and  Levies.     Unseated  Lands.     Poor.     Roads,  &c. 
Lien  on  real  estate  in  Philadelphia,  -  -  -  -  -     i.    190 

Mode  of  collecting  arrears  of,  in  certain  counties,  -  -  -     ii.   154 

Annual  tax  to  be  vested  in  internal  improvement  fund,  -  ii.  155;  iii.  539 

Tax  to  increase  the  school  fund,  -  -  -  -  ii.  157;  iii.  543 

Proportion  of,  for  each  ward,  &c.  to  be  assessed  by  commissioners,        -     ii.   160 
County  treasurer,  when  and  how  appointed,         -  -  -     i.  189;  ii.  142' 

Collectors  of,  how  appointed,  -  -  -  -  i.  187 ;  ii.  152,  156 

Power  of  collectors,  -  -  -  -  -  -     i.  187;  ii.  162 

To  give  bond,  -  -  ....    i.  175;  ii.  162 

Township  rates  on  the  same  basis  of  county  rates,  -  -  -     ii.   163 

Township  assessor  to  assist  in  laying  rates,  -  -  -  -     ii.   163 

Collector  of  township  rates,  how  appointed,  -  -  -  -     ii.   164 

To  give  bond,  ....  .  .    i.  175 ;  ii.  164 

Powers  of  collectors  of  township  rates,      -  -  -  -  -     ii.   164 

Penalty  on  collector  failing  to  perform  his  duties,  -  -  -     ii.  165 

Not  to  be  re-appointed  unless  duplicates  settled,  -         i.  189;  ii.  165,  167 

Condition  of  collector's  bonds,        -  -  -  -  -  •  -    ii.   165 

Limitation  of  warrants,        ---....  Id. 

Certain  persons  not  to  be  imprisoned  for  non  payment  of  taxes,  -  Id. 

What  goods  and  chattels  liable  to  seizure  for  taxes,         -  -  -Id. 

Collector  to  pay  amount  within  six  weeks  after  date  of  warrant,  -  Id. 

Abatements,  how  made,      -  -  -  -  -  -  -     ii.   166 

Collectors  to  pay  over  in  three  months,  full  amount  of  duplicate,  -  Id. 

Not  to  bring  suits  in  court  or  before  magistrates,  -  -  -Id. 

May  appoint  deputy,  -  -  -  -  -  -  •     ii.   166 

Commissions  of  collectors,  -  -  -  -  -  -     ii.   166 

Penalty  for  collector  refusing  to  serve,       -  i.  187  ;  ii.  167 

Certificate  of  amount  of  taxes  unpaid  to  be  filed  in  office  of  prothonotary,     ii.   167 
Names  of  collectors,  and  amount  of  duplicate  to  be  entered  on  minutes 

of  commissioners,  .....  i.  175,  187;"  ii.  167 

For  support  of  general  system  of  education,  how  levied,  ii.  185  ;  iii.  543 

Provisions  relating  to  Philadelphia,  -  -  -  -  -     iii.  539 

Collection  of  tax,  how  enforced,  -  .  .  i.  174,  191 ;  ii.  162 
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TAXES— CONTINUED. 

Road  taxes, vol.  i.  7114,  705;  n.  163 

On  unseated  lands,  ....  i.  795,  804,  860,  869 

County  taxes  imposed,  &c,  -  -  -      i.  172, 185;  ii.  150;  iii.  643 

Appeals  from  county  taxes,  ....  i.  171, 187;  ii.  103 

Tax  on  writs,  mortgages,  *fcc,       -  -  -  -  -  •     i-    325 

Offices,         -  -  -  -  -  -    i;,    605 

Poor  taxes,  how  assessed,  collected,  &c,  -     i.  710,  718,  727,  728 ;  ii.  104 

Tenant  paying  taxes  may  deduct  it  out  of  rent,  -  -  -     i     862 

TENANT. 

See  Rent. 

May  deduct  taxes  paid  out  of  rent,           ....  i.  780,  795,  802 

Purchaser  at  sheriff's  sale  may  recover  possession  of  tenant,       -  -     i.     837 

Tenants  may  deduct  certain  repairs  from  rent,                 -             -  -     i.     887 

To  give  landlord  notice  of  suits  in  ejectment,      -             -             -  -    i.    226 
Proceedings  to  recover  possession  of  tenants,  after  notice  to  quit,         i.  784,  788 

TENANT  IN  COMMON. 

Shall  not  be  dispossessed  by  co-tenant,                 -             -  -  -  '  i.  787 

Co-purchasers  at  sheriff's  sales,  how  to  hold,      -             -  -  -     i-  289 

Joint  tenancy  abolished,  to  hold  as  tenants  in  common,  -  i.  417 

TERRE  TENANTS. 

To  be  served  with  writs  of  scire  facias  to  reverse  judgments,       -  i.  421,  422 

TESTATUM. 

Writs  of  domestic  attachment,      .-  -  -  -  -  -     W- 508 

Writs  of  capias  ad  satisfaciendum,  may  be  issued,  -  -  -     iii.  581 

Proceedings  upon  testatum  executions,  -  i.  293,  295,  471 ;  iii.  581 

To  be  entered  on  record,  <fcc,  .  -  ....      i.  295 ;  ii.  581 

Sheriff's  deed  under  testatum,      -  -  -  -  -  -     i.    293 

TIMBER. 

Cutting  timber  trees  on  another's  land,  -  -  -  -  i.  855 

Suits  brought  before  justice  for  cutting,  shall  be  transmitted  to  prothono- 
tary  of  court  of  common  pleas,  if  defendant  make  oath  of  title  to  land 

in  question,        -  -  -  -  -  -  -  "  }}'  *^§ 

Warrant  may  issue  on  oath  of  any  witness,         -  -  -  -  ii.  355 

When  prosecution  may  be  commenced,  -  -  -  -  ii.  3b5 

Proof  necessary  to  convict,  -  -  -  -  -  -•  W»  355 

Penalty  on  cutting  timber  trees,  &c,      -  -  -  -  -  i.  855 

TIPPLING  HOUSES. 

See  Licenses. 

Penalty  on  selling  liquor  without  license,  -  -         i.  570,  577;  ii.  375 

•     ■  Courts  to  cause  indictments  to  be  preferred,       -  -  -     i.  570;  ii.  375 

TIPSTAVES. 

How  appointed,  and  their  pay,     -  -  -  - 

TITLE  DEEDS. 

How  their  loss  supplied,  .... 

TOLLS. 

Received  from  Pennsylvania  canal  in  1830, 
Received  from  Pennsylvania  canal  in  1831, 
Received  from  Pennsylvania  canal  in  1832, 
Received  from  Pennsylvania  canal  in  1833, 
Received  from  Pennsylvania  canal  in  1834, 
Received  from  Pennsylvania  canal  in  1835, 

TOWN  CLERK. 

His  duties,  -  -    "•  150 


i.  481 

;  ii 

314 

i. 

200, 

,202 

ii. 

116 

ii. 

118 

. 

ii. 

120 

- 

ii. 

120 

- 

ii. 

121 

- 

ii. 

121 
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TOWN  COUNCIL. 

Of  certain  boroughs  to  elect  inspectors  of  salt,    -  -  -  vol.  ii.   182 

TOWNSHIPS. 

How  roads  on  township  lines  laid  out  and  repaired,        -             -  i.  797;  iii.  691 
Courts  of  quarter  sessions  may  name,  and  change  the  name  of,  in  cer- 
tain counties,     -             -    '                      -             -             "             "  "     "' 
Judgments  against,            -             -             -             "•'.."  -     ii.   133 
Courts  of  quarter  sessions  may  create  and  divide  townships,    i.  433;  ii.  130,  134 
Proceedings  for  this  purpose,          -----  ii.  130,  134 

Courts  of  quarter  sessions  may  incorporate,          -             -             -  -     ii.   129 

Officers,  how  elected,          ......  ii.  147,  148 

Auditors,  their  duty,            -             -             -             -             -             -  -     ii-   150 

Treasurer,  his  bond  and  duties,      -             -             -             -             -  -     ii.   150 

Shall  be  treasurer  for  school  districts,       -             -             -             -  -     ii.   183 

Township  elections,  when  held,    -            -            -            -            -  i.  251 ;  ii.  148 

TOWNSHIP  RATES  AND  LEVIES. 
See  County  Rates  and  Levies. 

TOWNSHIP  OFFICERS. 

Election  of,  -  - 

TOWNSHIP  TREASURER. 

His  duties,  &c,       ------ 

TREASON. 

High  treason,  how  to  be  tried,  • 
And  misprision  of  treason,  denned, 
Against  the  state  of  Pennsylvania,  how  punished, 

TREASURER,  COUNTY. 

Duties  of  county  treasurer,  -  -  -  -  -  -    ii.  144 

If  there  shall  not  be  a  township  treasurer,  the  supervisors  and  overseers 

may  collect  the  taxes  or  appoint  a  collector,  being  responsible  for  him,    ii.   165 
Treasurers  of  counties,  and  treasurers,  supervisors,  &c,  of  township, 

to  attend  and  make  abatements,  ...  -     ii.   166 

By  whom  appointed,  his  duties,  pay,  &c,  i.  173;  ii.  142,  143,  825;  iii.  538 

How  to  be  notified  of  his  appointment,  &c,        -  -  -     i.  768;  ii.  143 

Bond  and  sureties  of  treasurer,     .....     i.  192;  ii.  143 
Account  of  treasurer,  how  settled,  -         .   -  i.  178, 180,  767 ;  ii.  146 

Duties  of  treasurer  as  to  unseated  lands,  -  -  i.  181,  861,  869 

As  to  tavern  licenses  and  licenses  for  selling  foreign  merchandize, 

i.  570,  573,  580,  767 ;  ii.  144,  374 
Shall  have  no  contract  under  commissioners,        -  -  -  -    i.  177 

TREASURER,  STATE. 
See  Public  Accounts. 
His  election,  -------  i.  259, 771 

His  salary, -    i.  825;  ii.  447 

Oath  and  official  bond,         -  -  -  -  -  -  -     i.    771 

TREES. 

See  Timber. 

TRESPASS. 

When  actions  of,  to  be  brought,                  -             -  -  -  -    i.    582 

When  sheriff  may  serve  process  out  of  his  bailiwick,  -  -  -    i.    481 

When  justices  shall  have  jurisdiction  in  trespass,  -  -  i.  504,  505,  506 

Verdict  and  costs,  &c.  in  trespass,            -             -  -  -  -     i.    582 

On  lands,                 -            -            -            -            -  -  -  -    i.    481 

TRIERS. 

May  be  appointed  to  review  judgment  of  inspectors,       -  -  ii.  278,  279 


ii. 

147, 

148. 

150 
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ii. 

150 

- 
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i. 
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TROVER. 

When  actions  of,  to  be  brought,  ....  vol.i.    581 

Actions  of,  may  be  brought  before  justice,  -  -  -  i.  504,  505 

TRUSTS. 

When  not  to  fail  by  reason  of  death,  &c,  ...  i.  858,  859 

Jurisdiction  of  courts  in  cases  of  private  trusts,  -  -  -    iii.  495 

TRUSTEES. 

Powers  and  duties  of  trustees  of  insolvent  debtors,  -  -  i.  389,  390 

General  grant  of  power  to  comply  with  Girard's  will,  -  -    ii.  459 

Authority  to  elect  and  appoint  agents,      -  -  -  -  -    ii.  460 

Jurisdiction  of  courts  relative  to,  .....    iii.  495 

May  be  dismissed,  when,  ......     iii.  496 

When  the  trustees  of  societies  may  be  called  to  account,  -  -    i.    167 

Provisions  of  a  former  act  extended,         .....    iii.  699 

May  be  compelled  to  settle  their  accounts,  ....  Jd. 

Certain  corporations  may  be  appointed  trustee  by  courts  or  individuals,  Jd. 

May  be  appointed  guardian,  a  committee  of  lunatic,  &c,  &c,  -    iii.  700 

In  the  absence  or  infancy  of  a  trustee,  court  may  appoint  another,        -    iii.  495 
Trustee  may  be  discharged,  ......    iii.  496 

Provisions  as  to  suits  by  trustees,  and  when  to  account,  -  i.  63,  860 

Powers  of  trustees  as  to  rents  and  ground  rents,  -  -  -    i.    162 

Vacancies  of  trustees  supplied,      -----  i.  858,  859 


TURNPIKE  ROAD  COMPANIES.       ' 
See  Roads. 

Liable  for  obstructions  placed  on  road, 
Companies  prohibited  from  issuing  notes,  &c. 
Officers,  when  and  how  elected, 
Oath  of  officers — bond  of  treasurer,  &c, 
Annual  reports  to  auditor-general, 


-  ii.  384 
i.  97,  98 

i.  811,  814 

-  i.    810 

-  i.    810 


UNITED  STATES. 

Sheriffs,  gaolers  and  keepers  of  prisons  to  receive  prisoners  committed 

by  process  under  the  United  States,  -  -  i.  351,  362;  ii.  244 

Bank  of,  chartered  by  Pennsylvania,       -  -  -  -     iii.  518 

UNSEATED  LANDS. 

Partition  in  case  of  unimproved  lands,     -  -  -  -  -     i.    683 

Sale  of  unseated  lands  for  taxes,  and  mode  and  time  for  redemption, 

i.  861,  865,  866,  869 
County  commissioners  may  sell  lands  purchased  in  by  them,  -     i.    868 

Sale  to  take  place  in  June,  -  -  -  -  -  -     i.    869 

Surplus  on  lands  sold  before  1800,  to  be  repaid,  -  -  -     i.    868 

On  appeals  from  assessment  of  taxes  in  certain  counties  commissioners 

may  decide,       -  -  -  -  -  -  -  -ii.  461 

Judicial  decisions  relating  to,       -  -  -  -  -     i.  869  ;  ii.  462 

USURY. 

Forfeiture  in  case  of  taking  usurious  interest,  -  -  i.  398,  399 

VAGRANTS. 

And  disorderly  persons  to  be  confined  in  vagrant  apartment,  -  -  iii.  592 

Apartment  for,  to  be  erected  in  Philadelphia,       -  -  -  -  iii.  592 

To  be  committed  to  prison,  -  -  -  -  -  -  i.    870 

VAULTS. 

Grates  over  vaults  in  streets  of  Philadelphia,  and  how  leave  to  dig  them 
may  be  obtained,  ------  i.  886,  887 

VENDITIONI  EXPONAS. 

If  issues  from  land  extended  be  found  insufficient  in  seven  years,  plain- 
tiff may  have  a  writ  of,  ......    iij.  578 
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VERBAL  LEASES. 
See  Leases. 

VENIRE,  WRITS  OF. 
See  Juries. 
For  petit  jury,  -------  vol.  ii.  342 

For  grand  jury,        -  -  -  -  -  -  -  -     ii.  343 

VERDICT. 

Errors  in  jury  process  not  to  invalidate  verdict,  -  -  -     i.    450 

Two  verdicts  and  judgments  thereon,  to  bar  party  against  whom  rendered,  i.    229 

VESSEL. 

Vessels  may  be  attached  in  certain  cases,  -  -  i.  76,  78;  iii.  514 

Shall  be  liable  for  debts  due  by  owners  and  masters,  .     -  -     iii.  514 

VICE  AND  IMMORALITY. 

Act  for  the  prevention  of,  .......    i.    760 

VIEW. 

Selection  of  jurors  in  cases  where  views  are  granted,      -  -     i.  486;  ii.  350 

Views  of  roads  to  be  granted  by  quarter  sessions,  i.  792,  801,  807,  811;  iii.  687 
Views  of  bridges,  how  granted,  -----  i.  799;  iii.  691 
At  whose  expense  reviews  of  roads  and  bridges  to  be  had,  -    i.  799;  iii.  694 

Appointment  of  viewers  of  damaoes  sustained  by  owners  of  lands  to  be 

sworn,       -  -  -  -  -     i.  797,  798, 804,815;  iii.  694 

Roads  and  bridges  on  county  lands,  -  -  i.  804,  805 ;  iii.  692,  693 

When  separate  views  of  roads  on  county  lines  disagree,  -  -     i.    805 

Confirmation  of  view  may  be  annulled  on  recommendation  of  new  viewers,  i.  805 
Proceedings  for  laying  out  or  widening  streets,  lanes  or  alleys  in  the 

city  and  county  of  Philadelphia,  '    -  -        i.  800,  808;  iii.  696 

WAGONERS. 

Penalty  for  delaying  travellers,  taking  bribes  for  selling  whiskey  or  flour,  i.  845, 846 

WARDENS  OF  PENITENTIARIES. 

Shall  receive  persons  convicted  in  courts  of  the  United  States,  -     ii.  244 

WARRANTS. 

See  Arrest  and  Land  Office. 

Warrant  of  attorney,  when  to  be  filed,      -  -  -  -         i.  83 ;  ii.  38 

WASTE. 

Definition  of  waste,  -  -  -  -  -  -  -     ii.  462 

When  writ  of  estrepement  may  issue,       ...  -     i.  872;  ii.  463 

May  issue  on  application  of  mortgagee  or  purchaser  at  sherifFs  sale,  -  i.  872 
Orphans'  court  may  compel  executojrs  or  administrators  wasting  estate 

to  give  security,  -  -  -  -  ,         -  -  i.  667, 668, 670 

WEIGHTS  AND  MEASURES. 

Standard  weight  per  bushel  for  grain  and  salt,     -             -             -  -  i.    874 

Governor  to  provide  positive  standards  for  state  and  counties,  -  ii.  464 

Tables  of  denominations  of  weights  and  measures,           -             -  ii.  465,  466 

Weight  of  produce  fixed  by  canal  commissioners,  -  -  -  ii.  101 
Standard  of,  fixed,                ....             i.  873,  874;  ii.  463,  464 

The  standard  of  linear  measures  fixed,      -             -             -             -  •>  ii.  463 

The  standard  capacity  of  measures  fixed,              -                          -  -  ii.  463 

The  standard  of  weight  fixed,         ...                          -  -  ii.   464 

Positive  standard  of  length  to  be  provided  by  the  governor,        -  -  Id. 

The  governor  to  provide  the  positive  standards  of  measures  of  capacity,  Id. 

The  governor  to  provide  the  positive  standards  of  weight,           -  -  Id. 

The  preservation  of  the  positive  standards  provided  for,               -  -  Id. 

The  verification  of  the  positive  standards  provided  for,                -  -  Id. 

The  distribution  of  the  county  standards  provided  for,                 -  -  Id. 
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WEIGHTS  AND  MEASURES— continued. 

The  verification  of  the  county  standards  provided  for,     - 

Positive  standards  to  be  referred  to  natural  invariable  standards, 

Denominations  of  linear  measure  fixed, 

Denominations  of  superficial  measure  fixed, 

Denominations  of  liquid  measure  fixed, 

Denominations  of  dry  measure  fixed,         .... 

Denominations  of  weights  which  refer  to  the  Troy  standard  fixed, 

Denominations  of  weights  which  refer  to  the  avoirdupois  standard  fixed, 

WHISKEY. 

Sec  Spirituous  Liquors. 

To  be  inspected,  &.c,  ------  i.  841,  846 

Proof  and  standard  thereof,  -  -  -  -  -  -     i.    845 

Drivers  of  wagons  not  to  sell,        -  -  -  -  -  -     i.    845 

WIDOW. 

See  Intestates.    Females. 

What  is  the  share  of  widow  in  estate  of  her  intestate  husband, 

i.  402,  488,  489 ;  ii.  284,  285,  236,  287 
,   Shall  be  charged  on  estate,  -  -  -  i.  407,  412,  415;  ii.  298 

Shall  be  in  lieu  of  dower  at  common  law,  -  -  -     i.  404  ;  ii.  287 

When  husband  dies  without  heirs  or  known  kindred,  widow  to  have 

whole  of  estate,  -  -  -  -  -  -     i.  275;  ii.  287 

To  choose  between  dower  and  demise  by  husband,  -         i.  220 ;  ii.  468,  396 

WIFE. 

See  Husband  and  Wife.     Widow. 

WILLS. 

Letters  testamentary,  when  to  issue  on  nuncupative  wills,        -  -     ii.  431 

Oral  testimony,  when  admissible,  -  -  -  '  -  -  Id. 

Copies  of,  proved  out  of  this  state,  sufficient  for  granting  letters,  -  Id. 

Proved,  to  be  recorded,  filed,  and  copies  made  evidence,  -  ii.  433,  434 

Who  may  make  a  will  of  real  and  personal  estate,  -  -  -     ii.  466 

In  what  cases  a  married  woman  may  make  a  will,  -  -  -     ii.   466 

At  what  age  a  will  may  be  made,  -  -  -  -  -     ii.   467 

A  father  may  appoint  a  testamentary  guardian,  -  -  -Id. 

A  widow  or  other  tenant  for  life  may  bequeath  crops,    -  -  -  Id. 

In  what  manner  a  written  will  may  be  made  and  proved,  -      i.  876;  ii.  467 

Under  what  circumstances  a  nuncupative  will  may  be  good,     -      i.  877;  ii.  467 
Proviso  for  the  case  of  mariners  and  soldiers,      -  -  -      i.  877;  ii.  467 

Words  of  perpetuity  not  to  be  necessary  in  devises  of  real  estate,  -  Id. 

After-acquired  property  to  pass  by  a  general  devise,       -  Id. 

Devise  by  husband  to  wife  to  be  in  lieu  of  dower,  -  -  -     ii.  408 

Devise  or  legacy  not  to  lapse  by  death  of  a  lineal  descendant,  -  Id. 

Express  revocation  of  wills  of  real  estate,  Id. 

Express  revocation  of  wills  of  personal  estate,     ....  Id. 

Marriage  or  birth  of  children  to  revoke  wills,     -  -  -     i.  408;  ii.  468 

Marriage  of  a  woman  to  revoke  her  will,  Id. 

Case  of  a  testator  who  is  non  resident,  ....  j^# 

When  act  to  go  into  operation,  &c,        .....  id. 

Judicial  decisions  relating  to  wills  and  testaments,  i.  878;  ii.  469;  iii.  702 

Punishment  of  forging,  embezzling  and  corrupting  wills,  -  -     i.     341 

In  case  of  probates  and  letters  of  administration  granted  out  of  the  state,     i.     876 
If  will  be  disproved  within  seven  years  after  death  of  testator,  -     i.    876 

Of  personal  estate  not  to  be  altered  by  parol,       -  -  -  -     i.    877 

To  be  proved  in  only  one  county,  -  -  -  -  -     i.    877 

Share  devised  to  wife  to  be  in  lieu  of  dower  at  common  law,     -  -     i.    404 

Election  of  widow,  how  compelled  to  be  made,  -  -  -     i.    404 

Intestate  laws  to  regulate  distribution  of  residue  undisposed  of  by  will,    i.    878 

WITNESSES. 

How  sworn  or  affirmed,  -  -  -  -  -  -    i.    661 


984  GENERAL  INDEX  TO  PURDON,  ETC. 

(Note. — In  this  Index,  Purdon  is  designated  as  vol.  i.,  ^c.) 

WITNESSES— CONTINUED. 

Liability  to  taxes  not  to  render  incompetent,     -  i.  281,  282,  813 
In  cases  respecting  settlement  of  paupers,  inhabitants  competent  wit- 
nesses,               vol.  i.  280,  283 

Breaches  of  ordinances  or  by-laws  to  be  proven  by  freemen  of  corporate 

towns,  -  -  -  -  -  -  -  -i.    281 

Person  marked  as  prosecutor  on  indictment  competent  witness,  -    i.    386 

On  part  of  commonwealth  failing  to  find  surety  may  be  committed,  -  i.  368 
Persons  entitled  to  vote  wilfully  neglected  to  be  assessed  or  returned 

in  the  list  of  taxables,  competent  witnesses  to  prove  the  fact,  -     i.    249 

Under  act  for  prevention  of  vice  and  immorality,  inhabitants  of  county 

competent  witnesses,    -  -  -  -  -  -  -i.    761 

Person  by  whom  bill  of  particulars  is  demanded  of  sheriff,  had  refused 

competent  witness  in  suit  for  recovery  of  penalty,      -  -  -     i.    833 

"Testimony  of  owner  of  goods  stolen,  good  evidence  to  convict  felon,  -  i.  817 
Evidence  of  mother  of  bastard  child,  sufficient  to  convict  reputed  father,  i.  342 
Prothonotary  shall  enter  rule  to  take  depositions  before  arbitrators,  i.  51 ;  hi.  491) 
How  depositions  of  witnesses  shall  be  taken  before  justices  of  peace, 

i.  498,  511 ;  ii.  195, 196 
In  what  cases  depositions  may  be  read  in  subsequent  trials  between  the 

same  parties,      -  -  -  -  -  -  -  -i.    450 

Remedy  against  witnesses  for  non  attendance,  -  -  -     ii.  196 

Refusing  to  testify  before  commissioners,  liable,  as  if  in  court,  ii.  196,  197 

Attachments  may  issue  against,  for  non  attendance,       -  -  -     ii.   197 

Injured  party  entitled  to  same  remedy  as  if  in  court,      -  -  -    ii.  197 

Inhabitants  or  freeholders  of  Philadelphia  may  be  witnesses  in  cases  in 

which  mayor,  &c,  are  parties,  .....     iii.  561 

Fees  of  witnesses  in  court,  before  justices,  and  before  judge,    i.  322,  494 ;  iii.  490 

WIVES. 

See  Females.     Widows.     Women.     Husband  and  Wife. 

When  a  husband  dies  without  heirs  or  known  kindred,  his  wife  shall 

have  all  his  real  and  personal  estate,  -  -  -     i.  275 ;  ii.  287 

WOLVES. 

Bounty  for  killing,  -  -  -  -  -  -  -     i.    881 

WOMEN. 

See  Females. 

When  they  may  deal  in  foreign  merchandize  without  paying  license,  i.  579 
No  female  shall  be  arrested  for  debt  or  tax,        -  -     i.  59;  ii.  165;  iii.  616 

Feme  sole  traders,  -  -  -  -  -  -  -     i.    327 

WOODEN  BRIDGES. 

Crossing  with  fire,  how  punished,  -  -  -  -  -    i.    815 

Penalty  on  setting  fire  to,  ......    iii.  672 

WORKHOUSES. 

See  Penal  Laws  and  Gaol. 

WOODS. 

Firing  of  woods,  how  punished,  -  -  -  -  -     i.    336 

WRITS. 

Shall  bear  date  the  day  on  which  issued,  ....    iii.  619 

Judges  of  supreme  court,  shall  devise  new  forms  of,      -  iii.  628 

WRITS  OF  INQUIRY. 

How  executed,     -  -  -  -  -  i.  290, 426 


